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Jesst E. Lacey v. Jonn Hatt. 


Where the defendant was indebted to the plaintiff, for which sum the plaintiff drew bills 
upon the defendant, which were accepted by him, but not paid, the plaintiff being under 
the necessity of taking up the bills as drawer, the defendant is liable to the plaintiff for 
the original account, although it appears to have been settled by the acceptances ; and the 
claim is not barred by five years prescription. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
A Mott and Fraser, for plaintiff. W.S. Upton, for defendant. The judg- 
ment of the court was pronounced by 

Rost, J. This is a suit on a balance of accounts. The case comes before us 
on the appeal of the defendant from a judgment rendered against him in confor- 
mity with the verdict of a jury. 

It appears that there was a large account due the plaintiff by the commer- 
cial firm of which the defendant was a member, and that in settlement of that 
account the firm accepted drafts of the plaintiff in favor of divers persons ; that 
these acceptances were not paid at maturity, and the plaintiff was subsequently 
compelled to take them up. The firm has since made partial payments, leaving 
unsatisfied the balance claimed. 

Under that state of facts the defendant now sets up as a defence, that if the 
suit is brought upon the account, that account upon its face is settled ; if upon 
the acceptances, they are barred by prescription. 

1 
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These grounds are equally untenable. The account was not irrevocably 
closed until payment of the acceptances; and as those acceptances had to be paid 
by the drawer, his action is not upon them: it is for moneys paid to the defen- 
dant’s use. Such an action is only prescribed by ten years. Succession of 
Guillemain, 2d Ann. 634. 

The judgment is therefore affirmed, with costs. 


RADA AAA On LOO Onn~nmnw”™"": 


Feticra CuretIieEN et al. v. Joun G. Ricuarpson et al. 


Although an act be in the form of a sale, yet from the circumstances and the stipulations it 
contains, it may be manifestly a retrocession. 

A resolutory condition is implied in all commutative contracts, and the effect of the dissolu- 
tion of the contract is to place matters as though the contract had never existed. The 
vendor takes back the thing sold, free from all mortgages resulting from the possession of 
the vendee. ry 
retrocession may be made by the voluntary act of the parties, where the rights of third 
persons are not prejudiced thereby. 

Whenever a cause of resolution of contract exists, a party may do that voluntarily which 
he can be compelled to do by suit. No one is compelled to defend a suit unjustly, and 
any consent jadgment has no greater effect than a transaction which third parties may 
have set aside upon the grounds of collusion and fraud. 


PPEAL from the District Court of the Parish of St. Mary. Overton, J. 
A. S. Magill and T. H. Lewis, for plaintiffs. Olivier and E. Simon, 
for defendants. The judgment of the court was pronounced by 

Rost, J. The plaintiff, who has obtained a judgment of separation of prop- 
erty against her husband, Charles N. Olivier, seeks to subject a plantation and 
slaves, in the possession of the defendant, to her legal mortgage, on the ground 
that this property belonged to her husband, and was sold by him to the defen- 
dant during the marriage, and after her legal mortgage attached thereon. 

The answer controverts the judgment of separation, and denies the existence 
of the mortgage; should the mortgage exist for any portion of the claim, the 
defendant further answers, that, in 1840, he sold the property in controversy to 
Charles. N. Olivier, who, in consideration of the sale, assumed to pay mortgages 
existing on the property to the amount of $29,505, and gave the defendant his 
six promissory notes, payable from one to six years, and amounting together to 
the sum of $35,495. That the said Olivier retained the property four years 
and a half without paying any portion of the debts he had assumed, and but a 
sma!l amount upon his notes; in consequence of which the defendant obtained 
an order of seizure and sale, and the property was seized and advertised to be 
sold; but before the day of sale the matter was arranged amicably, and Charles 
N. Olivier made*to him a retrocession by which the parties were replaced in 
the same situation as if no sale had ever taken place; and all mortgages affecting 
the property, in the name of Charles N. Olivier, were extinguished. 

Should this ground of defence not be sustained, the defendant further alleges, 
that the superior mortgage and vendor's privilege, which have been temporarily 
extinguished by the confusion resulting from the retrocession to him, of the 
property subject to them, must revive and take effect if he should be evicted or 
disturbed by the enforcement of the mortgage of the plaintiff. 
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[f ull other' defences should fail, the defendant asks, that the retrocession from 
Olivier to him be annulled in the present suit, on the ground of the violation 
of that stipulation of the contract by’ which he bound himself to obtain the 
renunciation of his wife, and for a breach of warranty in authorizing his paid 
wife to institute the present action. 

The judgment of the district court was, that so much of the property in con- 
troversy as would satisfy the sum of $14,354 41 be seized and sold under the 
legal mortgage of the plaintiff. The defendant has appealed. 

The district judge considered the claim and right of mortgage of the plaintiff 
as satisfactorily proved, and correctly held her renunciation in favor of the 
defendant to be informal and void. He further held the mortgage and vendor's 
privilege existing in favor of Richardson as having been finally extinguished by 
the retrocession, and was of opinion that the retrocession. as made, could not 
operate a dissolution of the contract; giving as a reason, that under arts. 2040, 
2042, C. C., the contract could only be dissolved by suit or by exception. We 
will first examine the last proposition. 

The act under which the defendant holds, although in the form of a sale, is, 
manifestly, a retrocession. The warranties it stipulates are all given by the pur- 
chaser to the vendor, who is expressly discharged from all personal responsibility 
and liability under the original contract. 

It is conceded, that a resolutory or dissolving condition, to take effect in case 
either of the parties does not comply with his engagements, is implied in all 
commutative contracts, and that the effect of the dissolution is, to place matters 
as though the obligation had never existed; so that the vendor, in cases arising 
on contracts of sale, takes back the thing sold free from all mortgages and charges 
created by the purchaser, or resulting from his possession as owner, and the 
operation of law. This is one of the fundamental principles of our legislation, 
and has more than once been acted upon by our predecessors. C.C. 2040, 
2041, 2042, 2539. Powers, Tutrix, v. Ocean Insurance Company, 19 L. R. 30. 
Mortee v. Roach’s Syndic, 8 L. R. 83. 

But the plaintiff insists, and the judge of the district court held, that under 
art. 2042 C. C., the dissolution of a contract of sale must in all cases be sued 
for, and that a voluntary rescission cannot affect third persons. 

Art. 2042 is in these words: ‘In all cases, the dissolution of a contract may 
be demanded by suit or by exception, and when the resolutory condition is an 
event not depending on the will of either party, the contract is dissolved of 
right, but in other cases it must be sued for.” It is, in substance, the same as 
art. 1184 of the Napoleon Code ; and it is urged that, under both codes, the in- 
execution of the obligation is a question of: fact which must in all cases be judi- 
cially ascertained before the dissolution of the contract can take place. Duran- 
ton is the principal authority in support of that interpretation. That author is 
of opinion, that as the symbolical delivery of immovables sold, which the Ro- 
man law required, is no longer necessary, and the dominion passes by consent 
of parties, the purchaser is the owner before payment of the price, in conse- 
quence of which the retrocession should in all cases be viewed as a new sale, 
and the property should return to the vendor affected by the legal mortgage of 
the wife of the purchaser. 16 Duranton, No. 387. 

Rolland de Villargues expresses a similar opinion; and Touillier, in his Com- 
mentary on Obligations, would seem to countenance it. He states, in that por- 
tion of his work, that a re-transfer of property purchased, instead of being a 
resolution of the original contract, is in all cases a new convention which cannot 
prejudice the rights acquired by third persons. 7 Toullier, 551 
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But, in his Commentary on the Regime de la Communauté, the same author 


an lays down the rule, that the relinquishment, pure and simple, by the purchaser 


who has not yet paid all or a part of the price in favor of the vendor, who subse- 
quently married, is only a resolution of the sale which the vendor could cause 
to be judicially pronounced, and that this relinquishment is, therefore, not a 
new title; it is, rather, distractus quam novus contractus, and the property thus 
returned does not enter into the community. 12 Toullier, No. 195. 

After having said, that the re-sale is in all cases a new convention, he lays 
down the broad principle, that it amounts to a resolution of the contract, without 
even requiring that it should be made ex causd necessarid. Such an authority 
can have but little weight; nor do we consider the reason given by Duranton for 
changing the rule of the Roman law, as satisfactory. Whether the delivery of 
the thing sold takes place by consent of parties, or by certain prescribed for- 
malities, the possession is in both cases alike transferred to the purchaser before 
the payment of the price, when the sale is made on credit. 

A brief examination into the origin of the resolutory condition may assist us in 
solving the question under consideration. 

The resolutory condition in synallagmatic contracts is descended to us from 
the Roman law. Under that system of jurisprudence, however, the resolution 
of a sale for the non-payment of the price, could not be demanded without an 
express stipulation to that effect. The extension of the principle to the con- 
tract of sale is of comparatively recent origin ; but since it took place, the juris- 
prudence established for the resolution of other contracts has, so far as we are 
informed, been uniformly applied to that contract also. 

The rule of the Roman law on the subject before us, is contained in law 3d 
D. quib mod. pign. vel. hypoth. solv. It is thus stated by Loyseau: “Il est 
une trés belle théorie du droit, 4 savoir, que quand la résolution se fait 
pour cause nécessaire, alors les hypothéques contractées depuis le contrat sont 
résolues, mais quand elle se fait par la volonté de celui qui les a contractées, alors 
elles ne peuvent résoudre, afin qu’il ne soit en la puissance du debiteuwr d’amor- 
tir ’hypothéque, quand il le voudra, qui est la distinction qu’il faut tenir pour 


* générales, en tous les cas auxquels cette question peut échoir.” 





This was considered the law of France by Dumoulin and Pothier; and Mer- 
lin and Troplong are of opinion, that it has not been changed by the Napoleon 
Code. Merlin. quest. droit. verbo Resolution, § 5, No. 3. Troplong, de la vente 
No. 691, vol. 2. Priviléges et Hypothéques, No. 465, 466, 467, and authorities 
cited. Pothier, vente No. 328. 

But there are other authorities entitled to more weight with us. The case of 
Powers, Tutriz, already cited, was one of retrocession by notarial act, and the 
Supreme Court held, that the plaintiff was restored to the possession and own- 
ership of the property, as if no sale or transfer had taken place. The same 
question was under consideration in the case of Fulton v. Her Husband, 7 R. 
R. 75, when the court said, “the re-transfer made to the plaintiff in 1835, by 
Morrison, cannot be viewed in the light of a purchase made during marriage. 
He voluntarily did that which his vendor could have obtained by bringing against 
him an action to rescind the sale on account of his failure to pay the price. The 
land became the property of the petitioner in the same manner as if the sale to 
Morrison had been judicially rescinded, and she held it by the title which she 
had before her marriage, as though no sale had been made.” 

A doubt has been suggested, whether in those cases the point had been ex- 
pressly made and elaborately argued as it has been before us. We have no 
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means of ascertaining these facts, but'‘we must presume that the court decided 
advisedly. We know that this question has several times been before the Court 
of Cassation, and that it has been fully argued before that enlightened tribunal. 
Its decisions have uniformly sustained the rule of the Roman law. It was sus- 
tained in the case of Coens v. Bouvier et Consor(—Dulloz, 27, part 1, p- 500—and 
inthe case of Gueneday v. Diets. Dalloz, 29, part 1, p. 177. But the case in 
point, and in which the whole doctrine of the resolution of contracts as it bears 
upon this controversy was reviewed with uncommon care, is that of Roussan v. 
Dejean. Dalloz, 36, part 1, p. 167. : 

In that case the resolution of a sale had been made in good faith on account 
of inability to pay the price, by an act under private signature. In the time 
which elapsed between the purchase and the resolution, a judgment creditor of 
the purchaser had inscribed his judicial mortgage. Being sued by the vendor 
to show cause why the inscription should not be erased from the records, his 
defence was, that the resolution of the sale not having been executed in presence 
of a justice or of the parties interested, could not have the effect which the law 
only gives to a resolution judicially ordered. 

The court of the first insfance decreed the erasure of the mortgage. On 
appeal, the judgment was affirmed, and the defendant brought the question 
before the Court of Cassation. All the arguments pressed upon us in this case 
were made use of on that occasion; but they proved unavailing, and the judg- 
ment was sustained. The reasons of the Court of Cassation are as follows: 
‘* The court considering that whereas, under articles 1650 and 1654 of the Civil 
Code, the non-payment of the price authorizes the resolution of the sale; that 
the law thus declaring the consequences of that fact, even in cases when the 
contract is silent, it follows that the amicable and bond fide resolution of the sale 
by reason of the non-payment of the price, and of the impossibility to pay it, 
proceeds from a forced and necessary cause, which enables the vendor to resume 
the dominion of the property, not as under a voluntary re-transfer, but with the 
same title and the same legal effects which would result from a resolution judi- 
cially pronounced. That it is true it follows from art. 1184 of the Civil Code 
relative to synallagmatic contracts in general, and from arts. 1655 and 1656 
relating to the sale of immovables in particular ; that resort must be had to the 
authority of the judge when the resolution prayed for by the vendor is resisted 
by the purchaser; but not that the rule is the same when the purchaser 
acknowledges the non-payment of the price, and his absolute inability to pay it. 
That in such a case, and in the absence of all contestation, the intervention of 
the judge, useless and frustratory, so far as the rights of the parties are involved, 
has not been nor should it be prescribed in the alleged interest of the creditors 
of the purchaser. That so far as the unpaid vendor is concerned, those credi- 
tors are only the ayans cause of the purchaser represented by him, and their 
rights can in no case prevail over those of the vendor, they being in fault in not 
having ascertained by the inspection of the titles and receipts whether the 
price had been paid.” . 

This interpretation appears to us correct and consonant with justice. When- 
ever a necessary cause of resolution exists, the purchaser may do voluntarily 
what he can be compelled to do by suit. The disposition of art. 2042, which 
says that the resolution must be sued for, is to be understood as applying to 
cases in which the purchaser refuses to rescind the contract, although unable to 
comply with its stipulations. 
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If the defendant had sued Olivier in this case, the latter could not have been 


Ricuanpson; compelled to defend himself; and under his agreement with his vendor he would 


no doubt have come into court and offered to retrocede the property to him, on 
condition that he would assume the payment. of the mortgage of $4,500 given 
by Olivier to the Union Bank, and receive in satisfaction of this debt, and of the 
fruits during four years and a half, the sum which he, Olivier, had paid on the 
price. The defendant would have assented to the proposal, and a consent — 
decree dissolving the sale would have been entered, which, in a legal. point 
of view, would have differed only in form from the dissolution agreed 
to by way of transaction, and executed by notarial act. A consent decree 
is nothing more than a transaction; and all transactions have between the 
parties the force and effect of the thing adjudged. L.C. 3045. ‘ Des que le 
droit de faire résoudre la vente est acquis au vendeur, et que lacquéreur n’a 
aucun moyen de s’y soustraire, qu’ importe qu’il soit reconnu par une transac- 
tion ou déclaré par un jugement, la transaction ne fait alors que ce qu’il serait 
impossible que le jugement ne fit pas.” Merlin, Loco Citato. 

We consider the rule as stated by Loyseau to be the true one, and that the 
inquiry should in all cases be, whether the resolution of a contract made extra 
judicially was er causa necessarid, vel ex causdé voluntarid. 

The appellee’s counsel contend, that the necessity can only be judicially estab- 
lished by the decree of a competent court dissolving the sale. So far from 
acceding to this proposition, we are of opinion, that such a decree would in no 
case be conclusive evidence of the necessity; and that third persons having an 
interest to do so, might controvert it and show that it was collusive, and that no 
necessity existed for the resolution of the contract. When the suit has been 
contested, the decree dissolving the sale is primd facie evidence that it was dis- 
solved ex causa necessarid ; and third parties who seek to avoid its effect, must 
prove the fraud or collusion. When, on the other hand, the contract has been 
rescinded extra judicially or by a consent decree, the onus of proving the neces- 
sity devolves upon the party who claims the benefit of the resolution. 

There may be great difficulty in certain cases to do away with the false repre- 
sentations of the parties, and to prove that the rescission of the contract was er 
causé voluntarid. But that difficulty exists to the same extent, whether the 
rescission is effected by a judgment or by way Of transaction. 

The fact that this mode of proceeding was matured and brought into use by 
the Roman jurisconsults, and that it has been followed by modern nations and 
extended to the contract of sale to which it did not originally apply, sufficiently 
shows that it does not, in practice, afford any great facilities to fraud. It must 
be observed that there is, between the vendor and purchaser, an opposition of 
interests sufficient to render cases of fraudulent combination between them 
extremely rare. If the property falls in value after the sale, the interest of the 
vendor, especially when he has been partially paid, is to enforce a specific per- 
formance of the contract. If, on the contrary, it rises in value, it is the interest 
of the purchaser to retain it and pay the price ; and if it was proved in any case 
of resolution by contract that the property might at the time have been sold for 
more than was due on it, to the knowledge of the purchaser, the bond fides 
would be wanting, and the rights of subsequent mortgage creditors would not 
be affected by it. In this case, the necessity is clearly made out. _ Nothing had 
been paid on the cash portion of the price. _The purchaser was greatly in 
arrears on the credit installments, and interest had been accumulated from the 
day of sale, when, the defendant having no longer any hope of being paid, had 
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the property seized and advertised under his mortgage and privilege. It is not 
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pretended that Olivier could have paid the amount then due. Every thing in a. 


the record leads to the conclusion that he could not have done so. He-was 
helpless and at the mercy of his creditor, who was about to sell his property for 
cash if no arrangement was made. This makes out a clear case of necessity ; 
and as the plaintiff has not shown that the property, if sold under the order of 
seizure, would have brought more than enough to satisfy the defendant’s claim, 
she has sustained no injury by the retrocession. 

Such being the opinion we have formed on this part of the case, it becomes 
unnecessary to pass upon the other grounds of defence. ‘We consider that the 
contract was dissolved by the retrocession, and that the property returned to the 
possession of the defendant, free from incumbrance and unaffected by the legal 
mortgage of the plaintiff. 

It is therefore ordered, that the judgment in this case be reversed, and that 
there be judgment in favor of the defendants, with costs in both courts. 

Suirpexx, J., concurring. I concur in the decree prepared by Judge Rost, 
but wish to be considered as not concurring in all the propositions announced in 
his opinion, and as acting only with reference to the state of the facts presented 
inthis cause. It is proper to add, that my conclusion is adopted with diffidence, 
especially as I had not the advantage of being present at the argument. 

Eustis, C.J., dissenting. I am not able to concur in the views taken by my 
brethren of the law of this case. 

According to the provisions of our code, articles 2539, 2041 and 2042, my 
impression is, that a subsequent mortgage creditor on property, the price of 
which has only been in part paid, for which the vendor’s privilege and a special 
mortgage has been retained, can only be cut off by a judicial rescission of the 
sale, or by judicial proceedings for the recovery of the price, and the sale of the 
property under the privilege or mortgage. “To allow the parties themselves, by 
an agreement, to defeat the rights of subsequent mortgagees, I think is inadmis- 
sible under the code, and in practice fraught with danger of abuse. Ricks v. 
Goodrich, 3d Ann. 217. 


OR ai RSs enn st 


Witiram Conner v. S. L. Hitt & Co. 


The plaintiff, in Tennessee, entrusted a flatboat of corn to his son to be brought to New 
Orleans and“there sold. The son left the boat at New Orleans in charge of a third per- 
son, who sold the corn, without any authority, to an innocent purchaser and absconded 
with the money. Held: that the plaintiff must bear the loss. C. C. art. 2427, does not 
apply to such a case. 


Where one of two innocent persons must suffer a loss in consequence of the unauthorized 
acts of an agent, he who is the cause of the confidence, by which the loss has been occa- 
sioned, ought to bear it. 


PPEAL from the Fourth District ‘Court of New Orleans, Strawbridge, J. 
Wolfe and Singleton, for plaintiff. Rosier and E. A. Bradford, for de- 
fendants. ‘The judgment of the court was pronounced by 
Preston, J. The plaintiff being the owner of a flatboat load of corn, in 
the fall of 1848, shipped it, in charge of his son John Conner, from Ashport, in 
the State of Tennessee, to this city for sale. The boat and cargo arrived in 
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safety at Freeport, above this city, in charge of young Conner. Wishing to re- 
turn to Tennessee for another boatload, as he ‘said, he put one Allen in charge 
of the boat and corn, to prepare it by husking, shelling and sacking, for sale, and 
charged the mercantile firm of Nalle § Coxe with its sale. Allen brought the 
boat and corn to the flatboat landing of the Second Municipality; reported its 
arrival in the newspapére|and himself as master of the boat. He then sold the 
boat and cargo to the defendants, and absconded with the proceeds of the sale. 
Young Conner soon afterwards returned to this city, and, learning these facts, 


_ disavowed the authority of Allen to sell the boat and cargo and claimed the value 


of the same from the defendants, which they refused to settle; and William 
Conner, the original owner of the boat and corn, has instituted this suit against 
them, to recover the value of the same, on the ground that Allen had no autho- 
rity to sell; and, further, that the defendants purchased his property from Allen, 
without exercising due caution to know that he was not the owner. 

We have attentively considered the 2427th article of our code, which pre- 
scribes that the sale of a thing belonging to another person is null; also, the 
principle of the Roman law, ‘‘ Nemo in alium potest transferre plus juris quam 
ipse habet.” We have also considered that the principles which govern sales 
in market overt in England do not belong to the civil law, and have duly weighed 
the numerous decisions cited by the plaintiff’s counsel in support of their case. 

But we think that special circumstances have been proved in this case, which 
takes it out of the principle contained in our code and in the Roman law, and in 
the decisions that have been quoted. The plaintiff entrusted his son with the 
property and authorized him to sell it. His son represented Allen as his part- 
ner, and stated that the corn was theirs, and that Allen had authority to sell it. 
They purchased goods on joint account, and said that when the corn was sold 
they would pay for the goods with the proceeds. 

Moreover, the plaintiff does not sue for the corn itself, but for itsvalue. If 
he ratifies the sale he cannot claim the proceeds, for they were paid to Allen, 
who sold the corn. If he claims from the defendants merely because the corn 
passed through their hands, it is clear he cannot recover unless they were 
guilty of an offence or quasi-offence or fraud, with none of which the evidence 
charges the defendants. The plaintiff has lost his property by his own impru- 
dence in confiding it to the inexperience of his son without. responsibility, and 
must bear the loss, rather than impose it upon innocent third persons. 

We applied this principle to the contract of affreightment in the case of 
Walker v. Cassaway, 4th Ann. 20; and in the case of Moore v. Lambeth, 5th 
Ann. 73, this court said: ‘* Although it was not essential to the decision of the 
cause, that in some of the transactions of commerce, an owner may be estopped 
from reclaiming his property from a subsequent Lond fide purchaser, by having 
voluntarily placed in the hands of another the indicia of ownership, and exhibited 
him to the world, as a person having power to dispose of it; and however cer- 
tain his intentions not to part with his ownership, he would not be heard against 
an honest purchaser who had acted upon the confidence thus imprudently 
reposed.” 

The Supreme Court said the same thing substantially in the case of Jenkins 
vs Thenet, 9 R. R. 35, though that too was an obitur dictum. But the observa- 
tions in both cases were based upon the great and well settled principle of equity, 
that where one of two innocent persons must suffer a loss, he who is the cause 
or occasion of that confidence, by which the loss has been caused or occasioned, 
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ought to bear it. A principle adopted to encourage commerce among men while 
they act with ordinary prudence, and not to permit theif transactions to be 
defeated by what may be concealed. 

It imposes on the shippers of produce for sale, the necessity of selecting with 
great care, honest and capable men to intrust with their property; and on the 
other, gives that confidence to our merchants which enables them to purchase 
without requiring security, and perhaps to give better prices. 

The judgment of the district court, under the circumstances, does not violate 
any principle of law, and it is affirmed, with costs. 


RARER APRARARDADDR WL RRA AANAARAArnnwnw™" 
; 


REvBEN ANDERSON et al. v. Cora ANN Cox. 


The plaintiffs sued upon an administrator's bond which they alleged had been lost. On the 
trial, they offered in evidence a certified transcript of the record, which included a copy of 
the bond. The evidence was received without objection. It was contended they were 
thereby exempted from the necessity of making the proof necessary in actions upon lost 
instruments. Held: That as the clerk’s certificate was made after the instrament was 
alleged to have been lost, it formed no proof of the instrument, and that the plaintiffs 
could not recover without the evidence required in actions on lost instraments. 

An heir who had renounced her father’s succession, is not liable in an action based upon an 
administrator's bond on which the father was surety. Nor is she made liable by giving 
her assent to a petition by the other sole joint heir, claiming the succession. 


Ars EAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Stockton and Steele, for plaintiffs, contended: The evidence showed that 
the succession of Anderson was never closed, no account of the administration 
having been homologated. . 

It is idle to talk of prescription in such a case: here is a contestatio litis pend- 
ing in court, and up to this day undetermined. Even if the account were homo- 
logated, it does not pretend to account for any more than $2802 62$. But it 
makes no legal or satisfactory account for one dollar. 

On the 14th day of July, 1841, Mrs. Cor and Mrs. Slocomb, her daughter, 
filed in the late Probate Court of New Orleans, in the matter of the succession 
of Nathaniel Cox, their petition ; in which Ann Barnes Cox is styled widow of 
Nathaniel Cox, “and in community of interest in his estate.” Cora Ann Slo- 
comb is called the only child of Nathaniel Cor. “they being the universal heirs 
of the said Nathaniel Coz, and so constituted by his will,”—so says the petition. 

The prayer of the petition is, that the syndic appointed to administer the 
estate be ordered to account; that ** your petitioners may be recognized as the 
sole heirs to said estate, and that said Adams be required to account with your 
petitioner, Ann Barnes Cor, aud pay over to her the whole of the money, and 
deliver to her.the whole of the estate remaining. Your petitioner, Cora Ann 
Slocomb, assenting thereto. They pray for geveral relief in the premises.” 

‘« Cuinn, for petitioners. 

“] assent, Cora A. Stocome.” 

On the 6th August, 1847, judgment on this petition was rendered. This 
judgment recites that, in consideration that it is shown that Mrs. Cor is the 
widow, and Mrs. Slocomb the only child of Nathaniel Cox, and that by his will 
they were constituted the universal legatees of his property ‘and that on the 
14th July, 1841, they filed a petition in the late Court of Probates in and for the 
Purish of Orleans, in the above entitled suit, the said succession being under the 
administration of a syndic, praying to be recognized as heirs, praying also that 
the syndic account with the said Mrs. Cox, and pay over to her all the moneys 
then coming to said heirs, and that she be put in possession of the residue of 
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said property, the said Mrs. Slocomb having by public act, passed before H. B. 
Cenas, notary public, on the 6th day of June, 1837, renounced the said succes- 
sion and her share thereof, uncondititionully and without any reservation, in 
fuvor of her mother, the said Mrs. Cor,” &c., it is ordered that Ann Barnes 
Cor and Cora Ann Slocomb be recognized as heivs of Nathaniel Cor, as afore- 
suid ; ‘‘and considering the renunciation as aforesaid, it is further ordered, that 
the said Ann Barnes Cor be placed in possession of all the residue of said estate, 
and that the same be delivered to her.” &c. 

As before stated, of the 13th May, 1850, a judgment was entered against 
Reuben Anderson et al. sustaining the defendant’s plea of prescription. 

Fromm this judgment the plaintiffs appealed ; and assign for error, in this court, 
that the judgment is clearly contrary to law and evidence. 1. The heirship of 
plaintiffs is fully and incontrovertibly established by the depositions. 2. The 
matter of account és still pending and undetermined, and the estate has been 
wholly destroyed in the meantime; the plea of prescription is therefore so totally 
untenable as, in our opinion, to merit no comment. 3. The acceptance of the 
succession of Nathaniel Cor by Mrs. Slocomb, is too manifest and free from 
doubt to warrant any argument upon the point. She renounced the succession 
by act before Cenas, 27th May, 1837; but she claimed and accepted it by her 
petition filed in the late probate court, on the 14th July, 1841, wherein she 
prays to be recognized as heir, and that her portion of the estate be delivered 
over to her mother, Ann Barnes Cor. This is an acceptance of the succes- 
sion, and u transfer of her interest in it to her mother. 4. The real estate 
does not appear ever to have been sold by the curator; and therefore, the secu- 
rity, Cox, is not liable for its value. 

But the personal estate was sold, and it brought more than $5300; and for 
the price, the bondsman, Coz, is certainly bound, as for the value of a wasted 
estate. ’ 

Argument on any point raised in this case would, in our opinion, be a matter 
of supererogation, and it it is therefore omitted. 

E. A. Bradford and C. M. Emerson, for defendant, contended: Prescription 
begins to run trom the time when the creditor has aright tosue. Hernandez 
v. Montgomery, 2 N.S. 432, Andrews v. Rhodes, 10 R. R. 23, Gueno v. Sou- 
mastre, Ist Ann. 44. It runs also against a vacant estate, although no curator 
be appointed. Old Code, art. 42, p. 486, New Code, art. 3492, Dane’s Heirs v. 
Elkins etal. 9 L. R. 142. Leonard et als.v. Fluker, 4 R. R. 150. Calvitt et 
als. v. Mulhollan, 12 R. R. 258. 

All personal actions, whatever may be their nature, except those barred by a 
shorter time, are prescribed by ten years, if the creditor be present, and by 
twenty if he beab sent. Code, art. 3508; and in Barrelli v. Riviere, 3d Ann. 
46, the court held this language: ‘+ Neither the nature of the debt nor the mode 
of life of the debtor can affect the rule.” 

Let us apply the above principles to the case at bar: The succession of Tho- 
mas Anderson, was opened in 1811, under the Old Code, and it was a vacant 
one. It was the succession of a man of full age at tlie time he died; and the 
plaintiffs state that their ancestor, Andrew Anderson, father of the deceased, 
through whom they claim, was the sole heir. He must, therefore, be presumed 
to have been above the age of twenty-one years in 1811, when his son died. 

In August, 1814, the attorney for absent heirs presented a petition, in which 
he prayed that the curator’s bond be handed to him for suit; and an order was 
given by the court to that effect. 

Gray, the curator, had failed to render his account, although more than once 
required to do so; and after the month of August, 1816, no further proceedings 
were had in the succession. The rights of its creditors and of the heirs under 
the bond, had therefore matured not later than August, 1816, and suit could 

then have been instituted and maintained upon it. From that time to the insti- 
tution of the present suit, a period of above thirty years, prescription has been 
running; for in August, 1816, the heir or heirs had the same right to commence 
proceedings that they had in 1849. If their right is indisputable now, it was 
equally so at the former date, and they must, therefore, pass under the rule 
which says prescription begins to run when the right to sue has accrued. 

The code declares that all personal obligations, except those already provided 
for, are barred in ten years, &c.; and this court declares that the nature of the 
debt cannot affect the general rule. With what propriety, then, can it be 
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argued that a curator’s bond form an exception to the rule, and where is the law 
or principle of law which supports the argument? 

Under the will of Nathaniel Cox, a copy of which is submitted, the defendant 
and her mother were made universal Jegatees. A short time after the death of 
her father, the defendant rédiilleced his succession in due form. The effect of 
this renunciation is sought to be avoided, by the pretence that she afterwards 
accepted the inheritance; and a petition, together with the judgment thereon, in 
which the prayer and decree are that the defendant and her mother be'recog- 
nized as heirs, and the balance of the estate handed over to the latter, is cited as 
proof of the fact. 

A proper construction of these documents would not hold the part taken by 
defendant in that petition to be an acceptance. She had renounced, and that 
act was a complete alienation of all her rights to her co-heir, (Code 1011,) and 
ner portion belonged and passed to the co-heir. Art. 1015. It was, perhaps, 
unnecessary that she should, under this state of things, have joined in the petition 
referred to; but, to save cavil, she assents to the prayer of the petition by simply 
signing her name at the foot of the petition, under the words, ++I assent.” 

To what did she assent? Her futher’s estate had been wound up. The balance, 
after the payment of the debts, consisted in a few outstanding claims, which her 
mother desired to sue; but in order to authorize her, without dispute, to com- 
mence legal proceedings, she wished to be placed formally in possession; and 
that was the sole object of the petition. That petition cannot be deemed to 
be the act of defendant, without completely overlooking its design; nor can Mr. 
Chinn, who signed it as attorney, be considered as acting for her: otherwise 
she would not have signed it herself; but he must be considered as the attorney 
of her mother, for whose benefit it was presented. Under the renunciation, to 
which express reference is made in the petition, the defendant was entitled to 
no share in said balance, and no act of hers could give her any right or title to it, 
or make her any more or less an heir than she already was. 

Her intention, therefore, in signing the petition becomes a matter of impor- 
tance, and should govern in construing the act. Was it her intention to be 
placed in possession jointly with the co-heir, or to be recognized as heir for the 
purpose of receiving any benefit or incurring any liability? By no means. Her 
sole object was merely to confirm what she had already done by renouncing, and 
to show that she had no claim or title to the surplus. 

We contend that this solitary act of defendant, from which she reaped and 
designed to reap no advantage, does not subject her. The law which renders 
the acceptor of a succession liable for its debts, is founded upon the principle 
that the assets and debts must go together, and that the one cannot be tuken 
without the other. As in the case of partnership, he who shares the profits 
must share also the losses ; but this rule does not apply to the case under con- 
sideration. Here the party seeks no advantages, and is entitled to none. How, 
then, can the circumstance of her writing the words “I assent” at the foot of 
a petition, the only object and effect of which was to place another in possession, 
be construed as implicating her in the premises? 

The plaintiffs administered no proof that the bond was lost, or that it 
was signed by Mr. Cor. The steps required by art. 2259 of the code have 
never been taken; but the plaintiffs believe they have surmounted every diffi- 
culty, by introducing, without objection, what purports to be a copy of the 
curator’s bond. 

At the trial below, the plaintiffs offered in evidence what they said was a 
transcript of the proceedings of the probate court in the succession of Thomas 
Anderson. It contained upwards of thirty pages, and as no sound objection 
could be made to the introduction of the proceedings, and as, on a careful exam- 
ination of said proceedings and of the papers on file, made previously by defen- 
dant’s counsel, neither the bond nor a copy of it was found, no exception was 
taken to the transcript, inasmuch as it could not be supposed to contain a copy 
of the bond. During the argument, defendant’s counsel were surprised on 
hearing a supposed copy read. A reéxamination shows that the copy in question 
was taken from no part of the proceedings or papers on file, but from what pur- 
ports to be a copy found in an old book called Miscellaneous Records. It is, 
therefore, nothing more than a copy of a copy, and was introduced without any 
proof of the loss or destruction of the original. 

Under these circumstances, we contend that it proves nothing. But if it 
should be considered as proving the existence of the curator’s bond, its introduc- 
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ye tion did not waive the necessity of proving Mr. Coz’s signature, which was 


Cox. 





especially denied imthe answer. C. P. 325. C.C. 2241. See also, Norwood 
et al.v. Green etal. 5 N. S.176; and Poydras v. Hiriart, 6 N.S. 403. 

The plaintiffs have favored us with no proof to show what became of the 
original; and for xught that appears it may have been taken up by the curator or 
its amount satisfied out of his estate. 

The plaiutiff’s have never pursued the principal of the bond. This they 
were bound to do befere they could proceed against the surety. Acts of 1842, 
sec. 6, p. 302. Wilsony. Murrell, 6 R. R. 69. 

Nearly forty years they waited betore they saw fit to pursue their rights. 
Meantime, all of the parties originally interested have probably passed away ; 
the succession of defendant's father has been settled, aud no claim was made by 
plaintiffs to be placed among its creditors: The plaintitis have been guilty of 
great laches; and at this late day it would be of no avail to attempt to subrogate 
her to any rights they may have had in the premises. 


The judgment of the court was pronounced by 

Rost, J. This is a suit upon a lost instrument, acurator’s bond, alleged to 
have been signed by the father of the defendant as surety of ove J. F. Gray, 
curator of the succession of Thomas Anderson, on the 26th September, 1811. 

The defendant denied the existence of the bond, and her liability under it, if 
it existed. She filed also a plea of prescription, which was sustained in the 
court below. The plaivtiffs have appealed. 

On the trial of the cause, the plaintiffs offered in evidence a large transcript 
which is entered in the note of evidence as proceedings in the succession of 
Thomas Anderson, deceased. It was received without objection from the 
defendant. ‘That transcript purports to contain a copy of the bond sued upon ; 
and the plaintiff’s counsel insists that this copy being in evidence, it was unne- 
cessary for him to make the proof usually required in cases of lost instruments. 

The plaintiff’s petition was filed on the 3d January, 1849. They state in it 
that the original bond was placed, when given, among the papers of the succes- 
sion of Thomas Anderson, but that it has since been lost or mislaid by the 
officers of the court; that they have caused a diligent search to be made, but 
without success, and that it cannot be found. ; 

The transcript offered in evidence is certified by the clerk to contain true 
copies of all the papers on file, and of all the proceedings had in the succession: 
it bears date the 22d day of January, 1849, nineteen days after the filing of the 
petition. That certificate covers nothing more than copies of original documents 
and judicial proceedings on file at the time of its date. By the plaintiffs’ own 
showing, the bond had been lost and was not on file at that date. It 
is, therefore, not authenticated by the certificate, and there is nothing in the 
record to show its genuineness, or to dispense the plaintiffs from making the 
proof required in cases of lost instruments, which the answer of the defendant 
rendered indispensable. 

But if the bond itself was in evidence, it is clear that the defendant would not 
be liable under it. By the same disposition of his will, Mr. Cor left his property 
jointly and in equal shares to his wife, Ann Barnes, and to his only daughter. 
On the 27th May, 1837, the defendant renounced the succession of her father 
by a notarial act in due form. Under article 1700, C. C., her half inured to the 
benefit of her mother by right of accretion. After the renunciation, she was no 
longer liable for the debts of Mr. Coz, unless she subsequently accepted the suc- 
cession, notwithstanding the renunciation. ‘The question is, whether such an 
acceptance has been shown. 

In 1841, a petition signed by an attorney at law was presented to the court 
of probates in behalf of the defendant and her mother: it alleges that they are 
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the sole heirs of Mr. Coz ; and the prayer is that they may be recognized as sole 
heirs of his estate, and that the curator of his succession be ordered to account, 
and to pay over to Mrs. Cox the assets in his hands. At the foot of the petition 
these words are written, “ 1 assent, Cora A. Slocomb.” 

Nothing was done on this petition until 1847, when the court rendered the 
following judgment: “ It is ordered that Ann Barnes Cor and Cora Ann Slo- 
comb be recognized as heirs of Nathaniel Cox ; smd considering the renuncia- 
tion and petition as aforesaid, it is further ordered, that the’ said Ann Barnes 
Cox be placed in possession of all the residue of said estate, and that the same 
be delivered to her.” ; 

The judge bases his decree upon the renunciation of the defendant, which 
appears to have been in evidence before him. The object of the defendant, then, 
in this proceeding, so far from being to annul that renunciation was in futher- 
ance of it. Under that state of facts, it cannot be urged against her that she 
assumed the quality of heir, or that she was adjudged to be euch. All laws 
must receive a reasonable intepretation. The judicial proceedings meant by 
article 982, C. C., are those in which the heir appears to claim as such some 
right in the succession. But the petition in this case contains an express dis- 
cluimer of any right. The assumption of the quality of heir by the defendant, 
was utterly without object, and originated in the want of legal knowledge of the 
counsel who drew the petition. 

It is true, the jude says in his opinion, that the defendant renounced the 
succession in favor of her mother. But the fact is not so. Her renunciation is 
unconditional and absolute ; and the error of the judge on this question of fact 
cannot affect her rights. The decretal part of the judgment recognizes her as 
an heir having renounced, and is based upon that renunciation. It cannot, 
therefore, have the effect of setting it aside. . 

We have tested the rights of the parties on the hypothesis that the assum- 
tion of the quality of heir, in a judicial proceeding, after renunciation, amounts 
to an acceptance, and has the effect of annulling that renunciation. But we do 
not wish to be understood as expressing an opinion on this question. The 
renunciation can only be made by an authentic act, and it might be that the 
subsequent act of acceptance which annuls it ought to be clothed with the same 
formalities. 

For the reasons assigned it is ordered, that the judgment in this case be 
affirmed, with costs. 





Joun Breen v. CuHartes ScumMiprt. 


Where the purchaser at auction of real property deposits the price with the notary before 
the act of sale is completed, the money so deposited is at the risk of the purchaser. C. 
P. 407. C. C. 2163. 

But if the vendor consents to consider the money so deposited as a payment, it is at his 


risk. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Wolfe and Singleton, for plaintiff, contended: The counsel for the defen- 


dant asks “to whom did this money belong after it had been deposited ; to Breen 
or to Schmidt?” Let his own client answer. Is his client in the habit of taking 
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money that don’t belong to him? Is he in the habit of calling on notaries to get 
the money deposited with them to puy his notes when they fall due? Why 
did he call on the notary for this money! Let him speak for himself. He 
knew he had sold the property; he knew Breen had purchased it; he also knew 
that Breen had deposited the cash payment with the notary, with his consent 
and for his benefit ; and yet he modestly enough, in the face of his own default 
and with the property incumbered with mortgages, wishes to tuke the money 
out of the hands of the notary. What would be thought of a notary who would 
pay money to a vendor who®had neither completed his title nor signed the act? 
And yet the couns@l, with scarce less modesty than his client, attempts to use 
this fact as an argument against the plaintiff; for, says he, ‘besides the refusal 
to give him (Schmidt) any part of the money, clearly shows that the deposit 
was not held for the benefit of Schmidt, and consequently not at his risk.” The 
duty of Breen was plain, to wit, to deposit with the notary the cash payment, 
to furnish his notes and sign the act, all of which he faithfully did. The duty 
of Schmidt was equally plain, to wit, to transfer the property unincumbered and 
sign the act of sale. Neither of which requirements did he comply with. All 
of this controversy has grown out of Schmidl’s own default and acts. He 
selected his auctioneer; he selected his notary; he failed to complete ‘his title, 
and has not offered to complete it to this day ; and he assented to the cash pay- 
ment being deposited with the notary. Now. atthe time of the conversation 
spoken of in Latham's testimony, the money had not been deposited with the 
notary. Breen and Latham were both pressing Schmidt to complete his title ; 
and Breen put the question direct to Schmidt ‘to whom shall I pay this money, 
to you or who?” Schmidt answered him, and said “it made no difference 
whether he paid it ‘to him or to the notary.” Now Schmidt, knowing that he 
had not completed his title, had not the assurance to ask him directly to pay it 
to him, but he certainly did give him the option of paying it to the notary; and 
to make it perfectly conclusive that Schmidt meant that it should be deposited 
with the notary for his account, as soon as he found out that Breen had handed 
the money tothe notary, he went to him and demanded a portion of it to meeta 
note falling due that day ; which the notary prudently declined. 

The counsel for the defendant says: ‘*There can be no difference of opinion 
as to the rule of law on the subject ; that art. 2134, C. C., provides, ‘the pay- 
ment must be made to the creditor, or to some person having a power from him 
to receive it,’” &c. We do not differ with the gentleman as to the Jaw; but he 
will pardon us if we draw conclusions different from his own in applying the 
law to this case. We think that the notary in this case had authority from 
Schmidt to receive the money ; and if he had not authority to receive it, Schmidt 
ratified the payment to him by demanding it as his own after it had been paid. 

The counsel’s professional sensibilities appear to be painfully shocked by the 
unscientific expressions of Latham. That a notary’s clerk should not be tech- 
nically correct in expressing himself in legal phraseology is not very wonderful. 
But let us see, after all, whether he is not more correct than the defendant’s 
counsel. The notary was unquestionably, in this case, of the defendant’s own 
selection, because it was advertised in the newspapers, of which the defendant 
must have had notice, and was followed up by the business of recalling the act 
being entrusted to him. Now, what had the notary a right to demand from 
the vendee? Why, that he should furnish his cash payment, give his note and 
sign the act. The furnishing the cash did not constitute the payment, nor his 
giving his notes; neither did his signing the act, but all three together. The 
art. 2127, C. C., defines what a payment is, to wit, “ by payment is meant not 
only the delivery of asum of money, when such is the obligation of the con- 
tract, but the performance of that which the parties respectively undertook, 
whether it be to give or to do.” 

It is contended, however, that the argument in regard to the payment is all 
wrong, ‘but it is obvious that the true point of view to be taken of the case does 
not present a question of payment, but of deposit.” Let us see whether the 
gentleman is more fortunate in his understanding of the contract of deposit. 
Again, we refer to the code, art. 2897 says, ‘A deposit in general is an act by 
which a person receives the property of another, binding himself to preserve it 
and return it in kind.” Now, will it be seriously contended that the notary 
received this money, binding himself to preserve it and return it in kind? More- 
over, a deposit is essentially gratuitous, and we all know that notaries charge 
for their services in passing acts of sale. 
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We respectfully call the attention of the court to the item of damages, and 
ask that this item be increased to $100, and that the costs of the appeal fall on 
the defendant. The testimony on this point contemplates that the attorney’s 
tee should be raised to $100 in the event of an appeal; and as the defendant has 
taken an appeal, we think it but right that he should pay the damages assessed 
by his own witness. 


C. Roselius, for defendant, contended: The functions and authority of a 
notary public are defined by law ; and, surely no one eversupposed that the pub- 
licofficer whose duty it is to draw up in the form, and with the solemnities pointed 
out by law, a deed, as authentic evidence of a contract of sale, was authorized 
to receive the price; and thatsuch payment discharged the purchaser. Has 
the official character of the notary any relation to, or connection with, an agency 
to receive the payment of a debt due to either of the parties fur whom he acts 
as scribe, (escribano, ) for the purpose of affording clear and conclusive proof of 
their contracts? Does the circumstance that the debt, which it is pretended has 
been paid to the notary, arose out of the contract of sale evidenced by an act 
passed before him, give validity to the payment? All these questions must 
necessarily be answered in the negative. 

There can be no difference of opinion as to the rule of law on the subject. 
Art. 2136 of the Louisiana Code provides : “The payment must be made to the 
creditor, or to some person having a power from him to receive it, or authorized 
by a court, or by law to receive it for him. Payment made to a person not hav- 
ing power to receive it for the creditor, is valid if the creditor has ratified it, or 
has profited by it.” Or, in the language of Marcadé, in his commentary on 
the corresponding article of the Napoleon Code, 123%: * Le paiement doit 
se faire au créancier capable de recevoir, ou A quelqu’un qui le représente 
en vertu d’un mandat, soit conventionnel, soit judiciaire, soit légal.” Vol. 
4, 618. 

Now, as the notary is not the mandatory of the vendor for whom he draws 
up and passes a deed of sale, it would seem to follow as a necessary consequence, 
that the purchaser cannot makea valid payment of the price to him. 

Thus far I have endeavored to meet the counsel for the plaintiff on their 
own ground, as if the rights of the parties depend on a question of payment. 
But it is obvious, that the true point of view to be taken of the case dues not 
present a question of payment, but of deposit. It is not true that Breen ever 
paid the cash portion of the price of the property he purchased to the notary or 
his clerk. That it was a deposit and not a payment is clear from the fact, that 
the day after the deposit had been made he had an unquestionable right to 
withdraw it, which, of course, he could not have done if the money had been 
paid. Perhaps it will be said that I take for granted the very question in dispute. 
Notso. Whatcould have prevented Breen from withdrawing the money from 
the office of the notary? He was not bound to pay one cent of the price until 
Schmidt had executed an unincumbered title to the property which was the 
object of the sale. Did he intend to pay by anticipation? If such had been his 
intention he would have assented to the proposition of Schmidt, to pass the sale 
and to pay the price, and torely upon the vendor’s promise to raise the mortgage 
by which the property was incumbered. It was then a voluntary deposit of a 
sum of money made by Breen in the hands of a notary or of his clerk, for a 
special purpose. T’o whom did this money belong after it had thus been deposited, 
to Breen or to Schmidt? I have already shown that it was subject to the con- 
trol of Breen ; that he retaived the title to it; and that the maxim, res perit 
domino, would have applied if the funds had been destroyed. Is the rule dif- 
ferent with regard to the loss resulting from the unfaithfulness of the depositary ? 
I contess that I know of no legal principle countenancing any such difference. 

But it is urged that Schmidt assented that the money should be deposited with 
the notary. Let us first refer to the testimony by which this position is sought 
to be supported. 

Latham, in his testimony, says: ‘* Witness went to Mr. Schmidt's store to 
get his title, and met Mr. Breen there, and found him conversing with Mr. 
Schmidt in relation to a change in the terms of the sale ; and in the course of the 
conversation Mr. Breen said to Mr. Schmidt ‘to whom shall I pay this money, 
to you or who?’ Witness observed that it was customary to pay it in the office. 
Mr. Schmidt said that it made no difference.” 

J. D. French, a witness for the defendant, gives a somewhat different version 
of this conversation. He says, ‘‘ that he was present at the time of the conver- 
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sation between Mr. Breen and Mr. Schmidt, above alluded to by Mr. Latham, 
about the first of March—it might have been fifteen days earlier or fifteen days 
after. Mr. Schmidt and Mr. Breen were discussing the terms of the sale of 
property in Lufayette, and there being a calculation of interest to be made, Mr. 
Schmidt asked witness to assist him, or to make the calculation. Mr. Latham 
happened then to come in. When Mr. Latham came in he had a memoran- 
dum or paper relative to the very same matter witness and Breen and Schmid! 
were talking about; after some discussion between the parties, Mr. Breen asked, 
(does not recollect whom he addressed.) to whom the money should be paid ? 
But Mr. Latham answered, that it was customary to pay it in the office, or to 
the notary; witness does not think that Mr. Schmidt gave any answer ; but he is 
not sure.” 

Whether we take the testimony of either the one or the other of these wit- 
nesses, no consent on the purt of Schmidt that the money should be deposited 
with, or paid to the notary, is shown. The motive by which Latham was 
actuated to be so officious in his advice to pay to, or deposit it with, the notary, 
is not difficult to divine. No doubt the fatal “box,” which was the receptacle 
of all the maney belonging to persons transacting business in the notarial office, 
was nearly drained, and, in order to prevent exposure, it was indispensably 
necessary to replenish it. From Latham’s own testimony it appears that he 
was a particeps criminis in the delinquencies of the notary; and although his 
culpable conduct may not be attributable to moral turpitude, but to weakness of 
character, yet the course pursued by him was the cause of the money being 
deposited with him. According to Latham, Schmidt said that it made no differ- 
ence ; according to French, he said nothing in reply to Breen’s inquiry. Under 
this state of facts it is submitted, that no such consent on the part of Schmidt 
to the deposit is established as to put the money deposited at his risk. Having 
no right to call on Breen for the payment of the price until the title was passed, 
Schmidt might well observe that it made no difference to him with whom Breen 
deposited his money. Should the court, kowever, be of opinion that the 
expression used by Schmidt would have produced a different effect, if the money 
had been actually deposited with or paid to the notary himself, still it is respect- 
fully insisted that the implied agency conferred thereby on the notary does, at 
any rate, not extend to his clerk. A man may well have confidence in a public 
officer intrusted with the most delicate and important functions, but it does not 
fullow that he is willing to place the same trust in all his clerks. 

Tt was also contended in the court below, that Schmidt ratified the deposit of 
the money with the notary’s clerk, by applying to him for it soon afterwards. 
This argument cannot prevail, because no ratification can fairly be inferred from 
the act; besides, the refusal to give him any part of the money, clearly shows 
that the deposit was not held for the benefit of Schmidt, and consequently not 
at his risk. 

The last and only remaining ground on which the counsel for the plaintiff rely, 
is the supposed custom, established by the evidence, for the purchaser to pay or 
deposit the price, with the notary before whom the deed of sale is to be passed. 
On this point, on which alone the case was decided in the court below, I must be 
permitted to observe, that no such custom asthe payment of the price to the 
notary has been proved; and that, for the best of all reasons, because no such 
absurd custom has ever prevailed. As this is a question of fact, in relation to 
which I have the misfortune to differ from the opinion ci the learned judge of 
the district court, it is incumbent on me to refer to all the evidence in the record 
on that head. 

Latham, the unfaithful notary’s clerk, who has already figured so conspicu- 
ously in this case, states, it is true, ‘it is customary with purchasers to pay the 
price of property in the notary’s office ; he has been in notarial offices nearly 
fifteen years. Witness, as clerk of Mr. Beard, generally received the money 
paid in the office. It is not customary to pay the moneys to the vendors befure 
signing the act.” 

Theodore Guyol, a notary public, testifies: ‘That he has been for the last 
four years a notary public; it is customary for purchasers of property to deposit 
the cush payment with the notary in whose office the act is to be passed.” On 
the cross-examination, this witness states : ‘* Witness deposits the money in bank 
so soon as he receives it; and has an account with the bank as notary. He 
would not suffer a vendor to exercise any control upon such money before sign- 
ing the act.” ° 
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This is all the testimony to be found in the record in support of the pretended 


custom to pay the price of property purchased to the notary who has been 
selected to pass the act of sale. 


As regards the testimony of the first witness, Latham, it is only necessary to 
observe that he evidently does not understand the meaning of the word payment. 
Every payment pre-supposes a debt; and it follows asa carrollary, that no pay- 
ment can be made to the notary, or into his office, as the price which constitutes 
the debt to be paid is not due to him or to his office. 

Guyol, the other witness, who is an intelligent gentleman, understands the 
difference between a deposit and a payment. Latham says the price is first 
paid to the notary, or into his office, and afterwards to the vendor when the act 
is completed, which is nonsense ; for as there is but one debt, there can be but 
one payment, in correct legallanguage.. Guyol,on the contrary, states, that the 
price is deposited with the notary to be paid to the vendor, when it is really due 
to him on the completion of the title. This is intelligible and consistent. 

No custom of paying the price to notaries is established by the evidence in 
the record. On the contrary, it is shown that purchasers are in the habit of 
intrusting their funds to the notary who is to passthe act of sale. This money, 
until it is paid to the vendor, belongs to the purchaser just as much as if he had 
deposited it to his credit in the State Bank; and as it is his property, it is at his 
risk, res perit domino. ‘Any other doctrine is subversive of the most fundamen- 
tal principles applicable to the subject. 

Nor does it make any difference by whom the notary may have been selected. 
In the present case there is no evidence that the notary was chosen by Schmidt. 
It is true that in the auctioneer’s advertisement the notary’s name is stated ; but 
this cannot fairly be considered as evidence of Schmidt’s choice. From the rela- 
tionship existing between the auctioneer and the notary, being that of father and 
son, there can be little doubt that the selection was made by the former. Be 
that, however, as it may, the fact of a notary being designated in an advertise- 
ment of an auction sale, does not constitute that notary the agent of the vendor 
to receive the payment of the price. 


To conclude: Both the plaintiff and the defendant are innocent parties, one of 
whom must support the loss resulting from the embezzlement of an unfaithful 
depositary; but as the plaintiff put it in the power of the notary to make a 
fraudulent conversion of his money, he must, it appears to me, bear the loss. 


The judgment of the court was pronounced by 

Eustis, C. J. Onthe 9th February, 1850, the defendant caused to be sold 
at public auction, two lots of ground situated in the city of Lafayette, which 
were purchased by the plaintiff for fourteen hundred and thirty dollars, payable 
one-fourth cash and the balance in three equal installments, at six, twelve and 
eighteen months. In the auctioneer’s advertisement it was stated that the deeds 
of sale were to be passed before Joseph R. Beard, then a notary public in New 
New Orleans. It appears that on the 27th February, 1850, the purchaser, 
Breen, deposited in the hands of one of the notary’s clerks, thesum of three 
hundred and fifty-seven dollars and fifty cents, being the amount of the cash 
portion of the price of the property, and paid two dollars and fifty cents on 
account of fees. When this money was deposited no receipt was required ; 
but afterwards the clerk gave the plaintiff the following acknowledgment: 

_ * New Orleans, March 15, 1845. 

‘‘T have received from Mr. John Breen three hundred and fifty-seven dollars 
and fifty cents, for cash payment on property bought from C. Schmidt, and two 
dollars and fifty cents on account of fees, on the 27th February last. 

“For J. R. Bearp, Notary Public, W. G. Latuam.” 

The true date is, no doubt, 1850 instead of 1845. 

The clerk, who was examined as a witness, testifies that ‘the money was 
not handed to Mr. Beard personally, but was received in his office; it was used 
by Mr. Beard’s orders.” And in his cross-examination he says, ‘ witness 
received the money; Mr. Beard was not in the office at the time witness 
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received the money; the money was used to pay off other liabilities of Mr. 
Beard ; he cabnot exactly siy how long after it was received, but shortly after. 
It was not deposited in bank. All the money received was put in a box, and 
used as wanted.” ' 

The question which the case presents is, at whose risk was the money afier 
it had been deposited with the notary’s clerk ? 

The Judge of the Second District Court of New Orleans considered the 
money.exclusively at the risk of the defendant, and, in the present suit, decreed 
him to be liable to pay the plaintiff the whole price, and the sum of sixty dollars 
damages and costs. From this judgment the defendant has appealed. 

We concur with the counsel in the opinion that the delivery of the money to 
the notary’s clerk did not constitute a payment. It could only constitute a 
deposit ; and until the plaintiff was regularly put in default, it seems to us that 
the deposit was exclusively at the risk of the depositor. C. P. 407, etseg. Code 
2163, et seq. 

The notary’s clerk to which the district judge, it appears, gave full credit, 
establishes a state of facts which take the case out of the general rule. We do 
not find his statements contradicted by the witnesses for the defendant. 

Latham swears that he went to the plaintiff’s store to get his title, and met 
the defendant there, and found him conversing with the plaintiff in relation to 
change in the terms of the sale, and in the course of the conversation Breen 
said to the defendant, ‘* to whom shall 1 pay this money, to you or who?” 
Witness observed that it was customary to pay it in the office. Schmidt said it 
made no difference. After the money was paid in the office, Schmidt, the de- 
fendant, asked the witness to let him have part of it as he wanted to pay a note 
due on that day. Breen, at the time he deposited the money, signed the act 
prepared by the notary, and delivered his several notes according to the condi- 
tions of the sale. The only cause assigned for the non-completion of the act 
was the existence of a mortgage on the lots, which the defendant had neglected 
to remove. 

The district judge came to the conclusion, that the defendant himself con- 
sented to consider the delivery of the money in the notary’s office as a payment. 
The evidence is not of that character which would authorize this court to 
reverse this decision on a question of fact. ' 

The judgment of the district court is therefore affirmed, with costs. 
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Henry FRELSON v. Tiner and Conrey. 


Where an instrument is executed inthe common law form of a mortgage, to wit, a sale with 
an equity of redemption upon paying a certain debt, intended to operate on slaves in the 
State of Arkansas, it would be valid there only as a mortgage, and cannot be regarded 
in this State as an instrument translative of property. 

A mortgage executed on slaves out this State, has no effect upon the slaves when they 
are brought here, except from the time it is duly registered here. 


PPEAL from the Third District Court. Kenned y, J. 

This action was brought on the following instrument: ‘State of Louisiana, 
City of New Orleans.. Be it known, that this day, before me, Daniel Israel 
Ricardo, a notary public in and for the city and parish of New Orleans, State 
of Louisiana aforesaid, duly commissioned and sworn, personally came and 
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appeared John W. Tobin, of Union county, State of Arkansas, who declared, FRetson 
that for and in consideration of the price and sum of $3500, to ‘him in hand Tiwer. 
well and truly paid in ready money, the receipt whereof is hereby acknow- 

ledged, he~ does, by these presents, grant, bargain, sell, convey, transfer, 

assign and set over, with a full guarantee against all troubles, debts, mortgages, 

claims, evictions, donations, alienations, or other incumbrances whatsoever, and 

with the right of redemption as hereinafter set forth, unto Henry Frelson, of 

this city, here present, accepting and purchasing for himself, his heirs and 

assigns, und acknowledging possession thereof, five certain negro men, slaves for 

life, to wit, Jacob, aged about twenty-eight years; Joseph, aged about twenty- 

six years; Charles, aged about twenty-one years; Lewis, aged about twenty 

years; and Columbus, aged about twenty years: all of which slaves are now 

on the plantation of said vendor, and are fully guaranteed against the redhibitory 

vices, maladies and defects prescribed by law. 

‘And here the said purchaser declared, that he dispensed with the production 
of a mortgage certificate, to show the mortgages, if any, on said slaves, and to 
be annexed to this act as required by article 3328 of the Civil Code of this State. 

“To have and to hold the said slaves unto the said purchaser, his heirs and 
assigns, to their proper use and behoof forever. And the said vendor for himself 
and his heirs, the said slaves to the purchaser, his heir's and assigns shall and will 
warrant and forever defend against the lawful claims of all persons whatsoever, 
by these presents. 

“And the said vendor does moreover subrogute the said purchaser to all the 
rights and actions of warranty which he has or may have against his vendor or 
the vendors of his vendor, fully authorizing the said purchaser to exercise the 
said rights and actions in the same manner as he himself might or could have 
done. : 

“This sale is moreover made and accepted under the express condition, that 
the said vendor shall have the right of redeeming the said slaves on paying to the 
said purchaser the said sum of $3500, in the amounts and at the periods herein 
after specified, to wit: $500 on the first day of February next; $1000 on the first 
day of March next; $500 on the first day of April next; $500 on the first day 
of May next; $500 on the first day of June next, and $500 on the first day of 
July next. In which case, the said purchaser hereby binds himself and his heirs 
to re-convey the said slaves to the said vendor for a nominal consideration. 

“Thus done and passed, in the city of New Orleans aforesaid, in the presence 
of George Rareshide and Wm. J. Clements, witnesses of lawful age, domi- 
ciliated in this city, who hereunto sign their names together with the said 
parties and me the said notary, on this 23d day of November, in the year one 
thousand cight hundred and forty-eight. 

“Original signed: Joun H. Tosin. Henry Frerson. G. Raresuipe. 
Wa. J. Clements. D. I. Ricarpo, Notary Public.” 

The district judge decided: ‘*The evidence shows very clearly, that the con- 
tract of 23d November, 1849, between Jobin and the plaintiff was not intended 
to be translative of property in any sense. The slaves at that time were in 
Arkansas, where the common law prevails. Under that system, although slaves 
are considered as personal property, they may be mortgaged; and this contract 
would avail as a mortgage. 

“But it has been repeatedly decided, that a mortgage of slaves, executed out of 
this State, will not attach to the slaves when brought here, except from the 
time that it is duly registered here. When slaves are brought into this State, 
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Fretsox they become immovables by our law; and, of course, are subject from that time 
Tixgr. to allour laWsiconcerning immovables. Verdiu v. Lepretor,4 L. R. 43. Hop- 
kinsv. Laconture, 4L.R. 65. Copley v. Sanford, Executor, 2d Ann.335. There 
was no registry or other cause to interfere with the defendants’ attachment. 

“Judgment for the defendants, with costs.” 

Durant and Hornor, for plaintiff. Wolfe and Singleton, for defendants. 
The judgment of the court was pronounced by 

Suet, J. For the reasons given by the district judge, the judgment of 
the court below is affirmed, with costs. 





Monicrpatity Numsper THREE v. SHERMAN JOHNSON. 


The city of New Orleans, under the act of incorporation of February 17th, 1805, did not 
possess the power of laying a tax on capital employed in traffic; nor did the city acquire 
that power under the act of May 3d, 1847, for raising a revenue for the State. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Whittaker and Lugenbuhl for plaintiff. Roselius for defendant. The 
judgment of the court was pronounced by 

Rost, J. The defendant is sued for the amount of a municipal tax, imposed 
on the capital employed by him in trade within the limits of Municipality 
Number Three: there was judgment in his favor, and the plaintiffs appealed. 
He resists the payment of the tax on the following, among other grounds, that 
the ordinance imposing the tax is illegal and void, because the power to tax 
capital has not been delegated to the plaintiffs. 

The question presented to our consideration is, whether capital employed in 
commerce is persvnal estate, within the meaning of the act of incorporation of 
the city, passed in 1805, which confers on the corporation the power to raise, 
by tax, in such manner as to them may seem proper, upon the real or personal 
estate within the city, such sum or sums of money as may be necessary, Xc. 

It appears to us that capital employed in commerce is a fictitious thing; that 
it has no existence apart from the merchandise in which it is invested, and that 
it does not come within the legal definition of personal estate. If it is to be 
viewed as money under the Spanish laws which were in force when the act of 
incorporation was passed, it was a rule derived from the Roman law that money 
and active debts were not included in the word movables, when it was used 
alone and without any addition or designation. Under those laws, money stood 
apart on account of the distinct function it performed as a measure of value, and 
active debts formed a third class of things. Nouveati Ferriére, verbo Leys, des 
choses mobiliaires Ley Choses 51 ff. de Legal 3. Politica de villa Diego, p. 42, 
No. 71. Gregorio Lopez on Law 28, title 8, Partida 5, and on Law 14, title 11, 
Partida 4. 

This distinction has been preserved by art. 533 of the Napoleon Code; and 
although it would seem to have been abrogated by the definition of movables 
given in the Louisiana Code, the Code of Practice has, in fact, retained it, by 
ordering the sheriff to seize in execution, first, movables, then slaves, then 
immovable property, and where there are neither movables, nor slaves, nor 
immovable property, the sums of money, rights and credits of the debtor. C. P. 
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they worded that the estates, whether real or personal, the rights, dues, debts, 
claims or property whatsoever, which heretofore belonged to the city of New 
Orleans, &c., shall be vested in the corporation. 

In conformity with ‘this view of the law, no attempt has ever been made to 
levy taxes on capital of any kind before the passage of the act of 1847, providing 
a revenue for the support of the government of the State, in which a provision 
is found which subjects to taxation all capital vested or employed each year in 
traffic, trade, merchandise, or in any kind of commerce. Acts of 1847, p. 164. 

The introduction of this provision in the new fiscal law, after specifying all the 
real and personal estate which was taxed before its passage, shows that the 
Legislature considere” -hat capital was not previously subject to taxation. The 
act of 1847 has exclusive reference to State taxes, and as the power to impose 
a tax on capital was not, in our opinion, delegated to the plaintiffs by the act of 
incorporation, the judgment must be affirmed. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 





Tue Boarp or LiqumaTors oF THE Crry Desrts v. Munti- 
cIPALITY NuMBER ONE et al. 


The act of May 4th, 1847, to provide for the payment of the debts of the municipalities of 
New Orleans, gave a certain destination to the sinking fund, by which vested rights 
were a¢quired that could not, under the art. 109 of the Constitution of the State, be 
divested by a subsequent act of the Legislature. The act of March 20th, 1850, providing 
for the liquidation of the city debt, gave a different destination to the sinking fund, and 
is, consequently, unconstitutional. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
‘Benjamin and Micou, for plaintiffs. R. Preaur, for defendants. The 
judgment of the court was pronounced by 

Eustis, C. J. This case is before us on an appeal from the Third District 
Court of New Orleans. 

On the 4th of May, 1847, an act was passed by the Legislature to provide 
for the payment of the debts of the municipalities of New Orleans. By this 
act the municipalities were prohibited from emitting bills of credit, promissory 
notes, or creating any debt or obligation of any kind beyond their respective 
revenues ; their whole debt was to be funded, as is explained in the following 
sections. They contain the only portions of the act which it is material to 
advert to in the consideration of the case as it has been presented in argument. 

“Sec. 3. Be it further enacted, &c. That each municipality of the city of 
New Orleans be, and is hereby authorized to fund all or any portion of its exist- 
ing debt, or to borrow money for the purpose of paying its existing debt, and to 
that amount, by issuing bonds therefor, payable at a period not exceeding thirty 
years, and bearing interest not exceeding seven per cent per annum, payable 
semi-annually, which bonds shall not be disposed ef at less than par. 

“Sec. 4. Be it further enacted, &c. That to secure the redemption and punc- 
tual payment of all bonds so issued, on their maturity, as well as all other bonds 
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of said municipalities now existing, and for the payment of which, provision has 
not been made by law, each of said municipalities shall annually, in the month 
of January, specially appropriate and set apart from the revenye arising from 
wharfage and the markets, a per centage upon the amount so funded, which 
would extinguish said amount at its maturity; and it shall’not be lawful for the 
municipal council to proceed to any other business until such appropriation is 
made, which appropriation shall constitute a sinking fund, and be specially 
pledged for the payment of such bonds, and shall not be liable for any other or 
future obligations of the municipality to which said fund may belong ; nor shall 
such be liable to seizure for any debts other than those for the extinguishment 
of which it is established. 

“Sec. 5. Be it further enacted, &c. That the sinking fund authorized by 
the next preceding section of this act to be established by the municipalities, 
shall be deposited in the Bank of Louisiana, and shall only be applied in the fol- 
lowing manner: Ist. To the extinguishment of any of the bonds of that muni- 
cipality for the payment of which the fund is established. 2d. In purchasing, 
before maturity any such obligations : in which case at least sixty day’s notice 
shall be given, in one or more newspapers published in the city of New Orleans, 
of the amount of money in the sinking fund that can be applied to the payment 
of the debt; and those bonds which may be offered at the greatest discount, 
and which fall due within the shortest periods, shall be preferred, and shall be 
purchased by the money in said sinking fund. 

**Sec. 6. Be it further enacted, &c. That it shall not be lawful to employ 
any money which may be borrowed under the third section of this act, other- 
wise than to extinguish the existing debts of the municipality; and all officers 
or persons whatsoever, participating, aiding or assisting in such improper appro- 
priation, shall be deemed guilty of embezzlement, and each be subject to a fine 
not exceeding one thousand dollars, and imprisonment not exceeding one year. 

“Sec. 7. Be it further enacted, &c. That it shall be the duty of the respec- 
tive councils of the municipalities to carry into effect the provisions of this act, 
and of the treasurer thereof to deposit in the Bank of Louisiana annually, and 
as fast as received, the amount herein provided by the fourth section of this act; 
and the amount so deposited shall be placed to the credit of the sinking fund of 
the municipality depositing the same, and no portion thereof shall ever be drawn 
therefrom, except for the purpose aforesaid, and unless authorized by the coun- 
cil, and then only upon a check signed jointly by the treasurer and comptroller, 
and countersigned by the recorder of the municipality to which said fund be- 
longs, and by the Mayor of the City of New Orleans.” 

The plaintiffs are the Board of Liquidators, acting under the authority of an 
act to provide for the liquidation of the city debt and the debts of the separate 
municipalities of the city of New Orleans, passed on the 20th of March, 1850. 
This act makes it the duty of the board appointed under it to take possession of 
the several sinking funds established by law in the respective municipalities ; to 
dispose of and realize the value of the assets of the sinking funds of each of 
the municipalities, and appropriate the proceeds thereof to the extinguishment 
of: the principal and interest of the debts of the municipalities to which said 
sinking fynds belong respectively ; and it is also provided, that the said sinking 
fund shall thereupon be and remain forever abolished. The plaintiffs, under 
this act, claim the right to take possession of the assets of the sinking fund of 
the First Municipality, consisting of money and evidences of debt to the amount 
and value of about one hundred and thirty-eight thousand dollars, which are in 
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District of New Orleans for process to enforce the delivery of the assets accord- 
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deposit in the Bank of Louisiana, and they applied to the court of the Third Boarp or 


en 


ing to the prayer of their petition. The municipality, which was made a defen- Moxsoiratary 


dant, opposed the application of the plaintiffs and, among other matters, pleaded 
the unconstitutionality of that portion of the act of 1850, on which the allega- 
tions and prayer of the plaintiff’s petition are founded. The district court 
gave judgment refusing tg grant the process asked for, and the plaintiffs have 
appealed. 

The argument has been principally confined to the constitutionality of that 
portion of the act of 1850, abolishing the sinking fund of the municipality, and 
transferring the custody of its assets from the Bank of Louisiana to the Board 
of Liquidators, to be disposed of as provided in the act. 

We think it proper to observe, that we should not decide a case in the imper- 
fect form in which this is presented to us, unless we were assured that the 
decision, at an early period, was a matter of urgent public interest and the 
respective parties had expressly, before us, waived all matters of exception. 

It is stated that the district judge decided against the plaintiffs on the ground 
that the portion of the act of 1850, before recited, was in conflict with the 109th 
article of the Constitution of the State, which provides that no ex post facto 
law, nor any law impairing the obligation of contracts shall be passed, nor vested 
rights be divested, unless for purposes of public utility and for adequate com- 
pensation previously made. If this act impairs the obligation of a contract or 
takes away a vested right, it not only violates the Constitution of the State but 
the Constitution of the United States, according to the well established juris- 
prudence relating to that instrument. 

The first inquiry is, whether the fund in the Bank of Louisiana is there 
deposited under a contract; if it is, the legislative power, having no right to 
impair the obligation of the contract, can have no coutrol of the fund, and can 
give it no direction not warranted by the contract. In relation to this inquiry 
the facts must be first ascertained. 

The plaintiffs’ petition states the fund to be a deposit in the Bank of Louis- 
iana; that it is the sinking fund of the municipality ; and the evidence conclu- 
sively shows that it has been created under the act of 1847. Creditors of the 
municipality, to a large amount, surrendered the evidence of their debt, and 
received in lieu bonds of the municipality issued by virtue of that act, for the 
payment of which the fund stands pledged by virtue of the fourth section of the 
act of 1847. 

The act of 1850 does not assume to affect the obligation to pay the debts; on 
the contrary, it provides for their, payment; and the question turns on the validity 
of the legislation which attempts to defeat the security which has been acquired 
under the act of 1847, for the payment of the debt created under its sanction. 

The power of the Legislature to enact this law, and of the municipality to con- 
tract under it, as long as the law itself was unrepealed, can hardly be drawn in 
question. 

We have then parties able to contract, and that they did contract, and that the 
consideration of their bargain was in all respects lawful and adequate. ‘The 
fund appropriated as a security for the performance of the contract on the part 
of the debtor was, under the act of the Legislature and in pursuance of the 
agreement, delivered to a third person agreed upon by the parties, thus bringing 
the case within the technical rules of the law of pledge. Code 3129. After 
this delivery by the deposit in the Bank of Louisiana, we do not understand the 
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mynicipality as retaining any other interest in this fund than the debtor retains 
in the thing given in pledge in an ordinary case of pledge. And this conclusion 
necessarily implies another, and that is that the creditor acquired a vested right 
in the object pledged, as much as in an ordinary case of pledge when thé pledge 
has been completed by the forms of law and by the delivery of the thing 
pledged. Whether this fund is called a sinking fund or not, does not vary the 
rights of the parties thus acquired in relation to it; it,is sufficient for the pur- 
poses of the present inquiry, that there has been a delivery in pledge under the 
law to constitute the privilege in favor of the creditor. 

In whatever aspect we consider this case, the facts present a valid contract 
and a vested interest in the fund in deposit in the Bank of Louisiana. It follows, 
as a matter of course under our constitutional system, that it is not within the 
functions of the legislative power to impair the one or the other, and that any 
act of the Legislature having this purpose and effect is void and of no effect. 

But it has been argued on behalf of the plaintiffs, that it is competent for the 
Legislature, as a matter of administration, to change the depository designated 
by the law and assented to by the creditors, and that, as the recipients and deposi- 
taries of the fund, they would hold it subject to its charges as the original depo- 
sitary holds it. 

It is a sufficient answer to this, that the depositary thus selected forms a sub- 
stantive part of the contract, and offers guarantees which it would be contrary 
to good faith to impair, and which the Legislature and the municipality have no 
right to chunge by substituting depositaries of their own selection. 

In relation to the right or power of the plaintiffs to hold this fund on deposit 
subject to the rights of the creditors, it seems to us only necessary to observe 
that such a right is in direct violation of the law under which they are appointed, 
which orders them to sell and realize the fund and appropriate the proceeds to 
the extinguishment of the debt of the municipality, without discriminating among 
the creditors. It is also in direct contradiction to the allegations of their own 
petition, which declares it to be their duty to take possession of the sinking funds 
of the municipalities, ‘‘to be administered and disposed of as said law directs.” 

This proposition of the plaintiffs is presented to our consideration in another 
form by their proffer, under a resolution of the board to that effect, to apply the 
assets of the municipal sinking funds to the payment of such obligations as said 
sinking funds were originally intended to pay. The answer to this is obvious, 
that they have no such authority under the law, and to entrust them with it is 
directly in contradiction with the express will of the Legislature, which makes 
it their duty to apply the funds otherwise. Had the Legislature taken the 
same view of this subject which we have adopted, non constat, that the plaintiffs 
would have been charged with the administration of the sinking funds of the 
municipalities, the present, fund under consideration might have been con- 
sidered as being in its proper place on deposit in the Bank of Louisiana. 

The judgment of the district court is therefore affirmed, with costs. 





Macpatene Bernarp f. w. c. v. Francois Aucuste, f. m. c. 


Where slaves sold remain in the possession of the vendor for nine years after the date of 
the act of sale, before they are delivered to the vendee, the sale will be presumed to have 
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been simulated, unless the presumptions established by art. 2456, C.C., are rebutted by BERNARD 
v 


evidence. 


PPEAL from the Third District Court of New Orleans. Kennedy, J. 
Janin and Taylor, for appellant. David, for appellee. The judgment of 
the court was pronounced by 

Eustis, C.J. In 1842, the plaintiff instituted suit in the late Parish Court 
of New Orleans, for the recovery of several female slaves which, it was alleged, 
the defendant had recently taken from her possession, under color of a certain pre- 
tended act of sale dated the 6th of March, 1833. This act was made by Louis 
Ferrand, fils, a free man of color, as the attorney in fact of the plaintiff, with 
whom he then lived in concubinage. The slaves were originally bought in the 
name of the plaintiff, and on the 6th of March, 1833, Ferrand, under a power 
of attorney from the plaintiff, undertook to sell them to the defendant. The 
plaintiff charges, that this act is utterly false, simulated, and without any legal 
or sufficient consideration, and conveyed no title whatever to the defendant. 

The defendant claims under this act, of which he alleges the validity and 
bond fides ; charges the plaintiff with fraudulently lending her name to enable 
Ferrand to secrete his property, &c., and that the sale was made for the pur- 
pose of reimbursing him, the defendant, for money which he had advanced 
to the plaintiff for paying for the said slaves. ‘The details of this case appear 
to be similar with those of the case of the same parties, reported in 1st 
Ann. 69. 

The plaintiff abandoned the case; no one appeared for her at the trial in the 
court of the first instance, and judgment appears to have been rendered against 
her by default, which was confirmed. The case was tried on the respective 
claims of the defendant and of the assignee of Ferrand, who had become a bank- 
rupt, in the District Court of the United States for this district, and who inter- 
vened in the suit, representing the interest of the creditors of Ferrand. 

The judge of the district court considered, that the act under which the 
defendant claimed, gave him no right whatever to the slaves, and adjudged them 
to Lelong to the creditors of Ferrand, and condemned the defendant to pay to 
the assignees $15 per month, for the value of the services of two of the female 
slaves, and allowed the services of another as a compensation to the defendant 
for probable expenses incurred in clothing and supporting the whole. From this 
judgment the defendant, Auguste, has appealed, the plaintiff acquiescing in the 
judgment. 

‘The case has been very elaborately argued. We think the ground upon 
which the defence rests does not materially affect the rights of the creditors of 
Ferrand. 

It is not pretended, that up to March, 1842, there was a delivery of the pos- 
session of the slaves to the defendant, under the act of sale under which he 
claims, bearing date nine years before. On the contrary, they were in the ser- 
vice of the concubine of Fcrrand, the original plaintiff to the suit, and to all in- 
tents and purposes in the possession of Ferrand. The presumption which the 
article 2456 establishes, in cases where there is no change of possession from 
the vendor to the vendee has not been rebutted in the case before us. On the 
contrary, our impressions from the evidence are strong, that the defendant him- 
self can give no explanation of his affairs which passed under the hand of his 
agent, Ferrand. It is no defence whatever against those who are seeking to 
injure legal rights, that he has been outwitted by the man of his confidence, 
and that he has been the dupe as well as the accomplice of Ferrand. Perhaps 
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he has. Such a result is not at all surprising. It is sufficient for the decision of 
the present case for us to state, that we find nothing in the evidence which 
satisfies us that the district judge erred in his conclusions, that the act under 
which the defendant claims the slaves named in the petition of intervention, is 
void and of no effect; that it was a mere simulation made by both Ferrand and 
the defendant to enable the former to perpetrate his purposes of fraud. 

We think the district judge erred in allowing too large a sum for the services 
of the slaves. The rate of eight dollars per month for the three slaves we think 
a just compensation for the whole, making allowance for the expense of keeping 
them, loss of time, &c. In this respect the judgment of the district court must 
be changed. 

It is therefore ordered, adjudged and decreed, that the judgment of the dis- 
trict court decreeing the property of the slaves mentioned therein to be vested 
in the assignee of Louis Ferrand, fils, f. m. c., be affirmed; and it is further 
decreed, that the said assignee recover said slaves from the said defendant, and 
that the said assignee recover from the said defendant the sum of eight dollars 


‘per month each for three of the said slaves, from the 12th of March, 1842, to 


the day of delivery thereof. The judgment of the district court being changed in 
this respect, it is further ordered, that said intervenor pay the costs of this 
appeal ; the costs of the court below to be paid by the defendant. 


CuHarues LEvIsToNEs v. PreErrE LANDREAUX. 


Where a party employs a broker to effect a sale of a plantation and slaves, and the broker 
finds certain purchasers who enter into a written promise to take the property upon the 
terms required, the broker is entitled to his commissions, although the party afterwards 
releases the buyers from the contract and re-sells upon different terms to one of them. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
T. W. Collins, for plaintiff. G. LeGardeur, for defendant. he judg- 
ment of the court was pronounced by 
‘Rost, J. On the authority of the cases of Jenkins v. Trott, 3d Ann. 671, 
and Goltschalk v. Jennings ct als. 1st Ann. 5, the judgment rendered in favor 
of the plaintiff in this case must be affirmed. 

We take the facts to be, that the defendant had given the plaintiff and his 
partner; who are real estate brokers in this city, memoranda of two sugar 
plantations and of the slaves attached thereto, which he wished to sell. The 
late Judge Lacey became apprized of that fact, and took to their office Messrs. 
Loughborough and Ingram, whom he wished to join in the purchase of a sugar 
plantation. _The brokers showed them the terms on which the defendant 
offered to sell the Espérance Plantation, and, shortly after, these three gentlemen 
called upon Mr. Landreauz, incompany with the brokers, and made an appoint- 
with him to examine the place. After their return a long negotiation was had, 
which was conducted in part by the brokers, and the result of which was, that 
the defendant entered into a written promisse de vente with Loughborough and 
Ingram, on the terms which he had authorized the brokers to take. 

The promise to sell was as binding on all parties as the sale itself would have 
been, and, so far as the brokers were concerned, the transaction was closed, 
and they had a vested right to their commissions. 
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The defendant subsequently chose to let off one of the purchasers from the Lrvistones 
cbntract, and to sell to the other on terms somewhat different from those of the ,,axpneaux 
original agreement. He was at perfect liberty to modify or annul that agree- 
ment, provided the other parties to it-ussented to the change. But it is 
hardly necessary to say, that he cannot avail himself of his own voluntary act 
to defeat the plaintiff’s claim. 

" It is unnecessary to notice the bill of exceptions, as the case is fully made 
out without the testimony of Edward Gottschalk. 'The plaintiff shows a trans- 
fer to him of the share of his partner, and is entitled to recover the whole 
amount. 

The judgment is affirmed, with costs. 
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Freperick Tupor v. Jonn E. and Narwan THAYER. 


Where absent defendants are sued forthe cancellation of a mortzage recorded in this State, 
and for damages, and the absentees, through the carator ad hoc appointed to represent 
them, consent to the cancellation of the mortgage, but plead to the jurisdiction of ‘the 
court as to the claim for damages, the court cannot entertain jurisdiction of the claim for 
damages against the absentees. 

The circumstance that an absentee states his grounds of defence to the curator ad hoc 
appointed to represent him, does not prevent him from objecting to the jurisdiction of 
the — 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
L\ Stewart, for plaintiff. J. P. Wilde, for defendants. The judgment of 
the court was pronounced by 

Suet, J. This is an action instituted to obtain the cancellation of a mort- 
gage granted by plaintiff to defendants on lands in New Orleans and recorded 
here, the surrender of a note made by plaintiff for 315,000 secured by the mort- 
gage, and also to recover $20,000 damages. The parties are all residents of 
Boston, where the contracts were made. There was no persenal citation. A 
curator ad hoc was appointed to represent the defendants. He filed an answer 
in which he consents, under instructions received by him from the defendants, 
that the registry of the mortgage be cancelled ; but alleges that the debt for 
which the mortgage was given has not been fully paid. He further pleaded, 
that the existence of the mortgage was the only basis for the jurisdiction of the 
court; that the defendants had not been cited, and that he had no authority to 
appear for them except under the appointment of the court; that, therefore, 
touching any demands of plaintiff beyond the cancelling of the mortgage, he 
pleaded to the jurisdiction of the court. 

We think the plea to the jurisdiction should have been sustained, and that 
the court was without authority to render a judgment personally binding upon 
the defendants as a settlement of the accounts of the parties, and mulcting them 
in damages for the alleged injury of the plaintiff’s credit. See Dupuy v. Hunt, 
2d Avn. 562. Peterson v. McRea, 101. 

It is true, that the defendants in answer to the curator’s letter informing them 
of his appointment by the court, furnished him a statement of their grounds of 
defence to the action, which he has embodied in his plea; but we do not under- 
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Tupor stand them as intending to waive any valid defence which could be made to the 
Tuavrr. Proceeding; and the curator has throughout acted in that capacity, and care: 
fully abstained from appearing as an attorney at law or counsel for the defen- 

: "dante. 

Whether the’curator might not have successfully pleaded unqualifiedly to 
the jurisdiction of the court, is a question not urged by the appellants, and upon 
which we need not express an opinion. 

It is therefore decreed, that the judgment of the district court be reversed. 
It is further decreed, that the registration of the mortgage in favor of the 
defendants in the petition described be cancelled; that the costs of this suit in 
the court below, incurred down to the 2d May, 1849, be paid by the appellants, 
and that the residue of costs be paid by the plaintiff. 
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Lowe and Partison v. Bett and McLay. 


If a factor in the execution of a commission to purchase, deviate from his orders in price, 
quality or kind, the articles must remain on his own account. 


4 PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
A. N. Ogden, for plaintiff. J. S. Halsey, for defendants. The judg- 
ment of the court was pronounced by 

Preston, J. On the 17th of November, 1847, the defendants, merchants, 
residing in Glasgow, addressed to the plaintifis a letter containing this order: 
“Gentlemen: In Mr. Brown’s last letter to us, he says Indian corn could be sent 
either here or to Liverpool, at from thirteen to fourteen shillings a boll of two 
hundred and eighty pounds, all charges included. If you could send it at the 
same, or even a shilling higher, we would like you would send from a thousand 
to one thousand five hundred pound’s worth.” In another part of the letter 
they say: ‘* We would like you would not loose this opportunity, if it can be 
sent here or to Liverpool for fourteen or sixteen shillings a boll of two hundred 
and eighty pounds.” 

In a letter dated the 2d of December, 1847, they say: * Push this lot of 
Indian corn off as soon as possible, so that we may get the advantage of the 
times, for we are quite sure it can be sent here at our limits, and if in good 
order, and the best quality, it will leave a little.” 

On the 18th of January, 1848, the plaintiffs purchased and immediately 
shipped the quantity of corn ordered, but at such a price that, with the charges, 
it cost eighteen shillingsand five pence the boll of two hundred and eighty 
pounds in Liverpool. 

The defendants refused to receive the corn on the ground that the plaintiffs 
had given more for it than the limit fixed; and it was sold at a great loss for 
which the plaintiffs bring suit. 

It is laid down in all the elementary writers upon commercial law and upon 
agency, that if a factor, in the execution of a commission to purchase, deviate 
from his orders in price, quality or kind, the articles must remain on his own 
account. Paley on Agency, 28. 

In the case of Cornwall v. Wilson, 1 Ves. 509, Lord Hardwicke used this 
language: ‘‘the defendant insists that the plaintiffs having exceeded their orders 
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as factors, in which they are not warranted, he is justified in refusing the con- 
tract, and turning it upon the plaintiffs themselves, making them principals ; to 
prove which merchants have been examined on both sides, and the result is, 
that if a factor have not a general, but a limited authority to purchase at a cer- 
tain price, if he exceed that, his principal is not bound to adopt the contract 
and accept the goods ; and reason agrees therewith.” 

The price given for the corn in this case exceeded by more than an eighth 
the highest limit allowed by the defendants ; and by the principles of law just 
cited, they were clearly justified in refusing to adopt the contract. 

The plaintiffs, however, contend that they acted in good faith, of which there 
is no doubt, and that the mistake was occasioned by the loose, negligent, and 
confused manner in which the defendants gave their instructions. They had 
shortly before ordered a quantity of wheat at a certain rate for the boll of two 
hundred and eighty pounds, but immediately afterwards corrected their order 
by stating that it should have been a boll of two hundred and forty pounds which 
they meant. There is no doubt this circumstance lead the plaintiffs into the 
unfurtunate error. The term boll is not known in our commerce, but in Glas- 
gow is a measure which contains two hundred and eighty pounds of corn, but 
only two hundred and forty pounds of wheat. 

As the order for the corn was explicit in reference to the pound weight per- 
fectly known in our commerce, we think it was the misfortune of the plaintiffs 
not to have governed themselves by it in executing the order, or at least not to 
have awaited explanatory instructions. 

It is urged, that this matter, which constitutes the whole defence, is not pre- 
sented by the pleadings. We think it is, by the statement in the petition, that 
the defendants refused to receive the corn on this ground, -and that it was only 
apretence. It has certainly been fully investigated by the evidence. 

We do not feel authorized to reverse the judgment of the district court in 
favor of the defendants, especially as it is always incumbent on a_ plaintiff in 
order to obtain judgment to make out a case free from reasonable doubt. 

The judgment of the district court is therefore affirmed, with costs. 





Emre Romer v. Jane Woons, f. w. c. 


The plea of prescription of one year bars the action for the rescission of the sale of 
a slave, upon the ground of the slave being addicted to running away, unless it is 
proved the vendor knew of the existence of the vice at the time of the sale, and neglected 
to declare it to the purchaser. C.C. 2512. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Schmidt, Hoffman and Ogden, for appellees. Livingston, for appellant. 

The judgment of the court was pronounced by 
Rost, J. The plaintiff sued for the rescission of the sale of a female slave 
fully guaranteed, on the ground that she was addicted to running away before 

and at the time of the sale. 

The defendant called her vendor, Martha P. Whitein warranty. The latter 
pleaded the general issue and the prescription of one year, under art. 2512, C. 
C. Her counsel not having appeared at the trial, judgment was rendered 
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against her in warranty for the amount which the plaintiff recovered from the 
defendant, the court below having rescinded the sale. The defendant acquiesces 
in the judgment, and the warrantor alone has appealed. 

The appellant sold the slave more than one year before the ingtitution of this 
suit. Her plea of prescription must, therefore, prevail, unless she had know- 
ledge of the existence of the vice, and neglected to declare it to the purchaser. 
C. C, 2512. 

The facts necessary to be proved against her are, either that she was apprized 
of the existence of the vice when she sold, or that while the slave was in her 
possession she absented herself twice, for several days, or once for more than 
one month, as required by art. 2505, C: C., to constitute the habit of running 
away. 

These facts are not satisfactorily proved. The testimony of the witness, 
Léonard, has no specific reference to the possession of Mrs. White, and is 
entirely too vague and general. That witness states besides, that the defendant 
was apprized of the existence of the vice at the time she purchased, but does not 
state by whom. If the vice was disclosed by the vendor, this case would not 
differ from that of Campbell v. Botis, 5th Ann. 106; and the warrantor would not 
be bound unless she had given a special warranty against the vice disclosed. 

It is therefore ordered, adjudged and decreed, that the judgment rendered 
in this case, in favor of the defendant against her warrantor, Martha P. White, 
be reversed, and that there be judgment in favor of suid warrantor and against 
the defendant, with costs in both courts. 
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Erasmus W. Benton v. A. Bipautr & Co. 


Where a party to an agreement for the purchase of certain merchandise refuses to accept 
the delivery, the other party wishing to affirm the sale and to recover the price, must show 
that he tendered the delivery of the articles at the time and place stipulated in the 
agreement. 

Where the vendee refuses to accept the delivery. and the vendor wishes to have the thing 
sold at the vendee’s risk, a private sale is not the proper mode of ascertaining the loss. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
J. W. Duncan, for Plaintiff. H. Gaither, for defendant. The judgment 
of the court was pronounced by 

Preston, J. On the 20th of November, 1849, the defendants, through the 
instrumentality of Bernard Finney, purchased from the plaintiff two flatboat 
loads of petatoes, then lying at Freeport, at the price of $1 80 per barrel. One 
of the boat loads was delivered at the flatboat landing of the Second Municipality 
of New Orleans, and paid for by the defendants. 

The defendants plead, and have offered evidence to prove, that the other boat 
load was to have been delivered at the same place, and in good and ‘merchant- 
able condition. ‘The plaintiff contends that the last boat was not to be delivered 
in New Orleans ;’ there was a dispute also as to the mode of ascertaining the 
condition of the potatoes. 

The plaintiff, on the 13th of December, notified the defendants to come and 
receive the second boat load, and that he would sell them that day at their risk, 
if not taken away ; and accordingly did that day sell them to one Nesbit for $1 40 
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a barrel. He claims forty cents a barrel, loss on the sale of the sound potatoes, 
two hundred dollars damages on account of the deterioration of the potatoes, in 
consequence of the delay of the defendants to receive them, and some other 
damages. The district court rendered judgment for the defendants, on the 
ground that the boat was to be delivered at the flatboat landing of the Second 
Municipality, and was not tendered there. * 

The first boat load was delivered at that landing, which raises some presump- 
tion that the second load was to be delivered at the same place. Mr. Adele, the 
plaintiff ’s clerk, understood that the boat and cargo was to be delivered in New 
Orleans, for he undertook so to deliver it, as soon as the first cargo was disposed 
of. Finney, the broker who made the contract, states that they were to be 
delivered at the same place. Even if, as contended, he only inferred that from 
the conduct and conversation of the plaintiff’s agents, (the plaintiff being con- 
fined to his room by a broken leg,) we cannot interpret that) conduct and 
conversation differently. Clark, the leading witness of the plaintiff, does not 
say that the cargoes were to be delivered at Freeport, but declares that the first 
cargo was brought down and delivered to Mr. Finney at New Orleans. 

The testimony preponderates in favor of the view taken by the district court, 
and if it was agreed to deliver the property in New Orleans, it should have been 
tendered there. Moreover, a private sale at Freeport was not a proper mode of 
ascertaining the loss. It is probable, however, that there would not have been a 
difference between the parties, as to the place of delivery, if there had not been 
a misunderstanding as to the mode of separating the sound from the unsound 
potatoes. The price which the defendants agreed to give for the potatoes was the 
market price of sound potatoes ; twenty or thirty per cent of the potatoes were 
rotten ; the defendants insisted that they should be 2 ed out of the barrels, and 
the sound separated from the unsound, which the -pluintiff’s agent refused to 
have done, insisting that it was the custom to separate the sound from unsound 
‘barrels, by cutting holes in their sides, and only to examine more closely those 
that were suspected of being unsound by inspection through the holes or by the 
smell. 

Where the damage amounted to a fifth of a cargo, we think the mode of 
inspection proposed by Finney, on behalf of the defendants, was reasonable, and 
in fact it was substantially pursued in re-selling the potatoes to Nesbit, when a 
fifth of the potatoes were ascertained to be damaged. We think too that Finney, 
as agent of the defendants, acted reasonably in offering to the plaintiff’s agent, 
as proved by himself, to have the question as to the soundness of the cargo 
referred to persons competent to judge. Although he states that he refused 
because they were purchased by sample; yet Finney states that he purchased 
only a sound, merchantable article. 

Under the circumstances, the claim of the defendants’ agent, to have the 
sound potatoes alone delivered, was reasonable. He sold them in this manner 
for a very small profit, and the purchasers declined taking them after examina- 
tion on account of the extent of their unsoundness. If the defendants were 
liable for any deterioration between the 20th of November and the 2d of Decem- 
ber, when the dispute arose as to the condition of the potatoes, that damage 
alone should have been claimed, and such as occurred on account of the unrea- 
sonable delay in receiving the article. 

Notwithstanding these views of the evidence, we are not clear that the defen- 
dants were free from blame, and must dispose of this suit on the general princi- 
ple, that it is the duty of plaintiffs so to manage their business, and to produce 
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Brxton in court such evidence as to make it certain that they are entitled to what they 

a ay demand, and that courts cannot judicially declare their demands well founded 
without that certainty. 

The judgment of the district court is affirmed, with costs. 
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W. C. Squier v. R. C. Srockton. 


Where the purchaser at sheriff’s sale was aware of the character of the title and the antece- 
dent litigation attending it, he cannot by rule against the sheriff have the price retained 
until he is secured from the danger of eviction in consequence of certain suits claiming a 
judicial] mortgage on the property. 















, PPEAL from the Fourth District Court of New Orleans, Strawbridge J. 
T’. A. Clarke, tor appellee. R.C. Stockton, for appellant. The judgment 
of the court was pronounced by 
Suipex1, J. Steele became the purchaser of property sold under fiert_facias 
in this cause, and paid the price to the sheriff. Afterwards he took a rule in 
this suit upon the plaintiff to show cause why the court should not order the 
sheriff to retain the money, until the plaintiff gave him security against eviction 
by a third person who had brought suit against Stockton, claiming to have a judi- 









cial mortgage upon the property. Squier excepted that Steele could not pro- 
ceed by rule. The district court sustained the exception; and in support of his 
judgment the appellee argues, that if the purchaser had proceeded by an ordi- 
nary action, he would have been obligedto give bond in order to enjointhe pay- 
ment of the money to the plaintiff in execution. This decree we are not pre- 
pared to disturb, especially in view of the attending circumstances, and the pur- 
chaser’s knowledge of the title and antecedent litigation. : 
Judgment affirmed, with costs. 






















Cuarues R. Kennepy v. HENry KiLoppenBeERG. 


Where the judgment of the court decrees that the plaintiff is the owner of a thing, and 
orders defendant to deliver it, or in default thereof pay a certain sum, the defendant has , 
not the option of keeping the thing or payingthe sum. The plaintiff may seize the thing 
on execution, if it can be found. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Michel and Burns, for plaintiff. Upton, for defendant. The judgment of 
the court was pronounced by 

Preston, J. The plaintiff sues the defendant for two iron kettles, and in 
default of delivering the same, to pay him their value, which he estimates at 
five hundred dollars. He proved satisfactorily that they belonged to him, and 
the district court condemned the defendant to deliver them to him, and in default 

thereof, to pay him one hundred dollars, at which he fixed their value. 
The plaintiff has appealed, on the ground that the kettles are of a greater 
value, and that, under the alternative judgment, if the defendant should refuse 
to deliver them to him he could recover only the sum of one hundred dollars. 
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The judgment by no means divests the plaintiff of his property, which was aares 


lying in the defendant’s corridor when the judgment was rendered. He can — 


take it by execution wherever he finds it. And any disposition of it by the 
defendant, so as to render the recovery more difficult or onerous, would give 
rise to damages. 

If from any cause it should be impossible to deliver the property, we think 
the court fixed upon it a fair value, according to the evidence. They were old 
kettles, belonging to a tallow factory of the plaintiff, in the city of Lafayette, 
which being broken up, they were apparently abandoned on the lot. One 
Ritchie bought the lot, and conceiving that he bought the kettles with it, sold 
them to Caton for twenty dollars. Caton sold them to the defendant for thirty- 
seven dollars fifty cents. The defendant brought them to New Orleans, and 
offered to sell them to Barnes, a tallow-chandler, but who would give nothing 
for them, because he did not consider them of any use. 

Sporing Thompson and St. Ceran say that the kettles are worth acenta 
pound for old iron, and do not know that they could be used fur any other pur- 
pose. They would weigh three or four thousand pounds. 

Hall says they are worth four or five hundred dollars to a person having use 
for them; but he does not show that the plaintiff or any one else has use for 
them. It is true, he says, absolutely, they are worth four cents a pound. On 
the supposition that they weigh three thousand pounds, his valuation exceeds 
that of the district judge but by twenty dollars. 

There is not the slightest reason to believe that the defendant acted in bad 
faith, or even without sufficient caution in purchasing and removing the pro- 
perty ; and any trouble it may cause to the plaintiff results from his leaving his 
property in an abanndoned situation on another person’s lot. 

We see no sufficient reason to reverse the judgment of the district court, and 
it is affirmed: the appellant to pay the costs of this appeal. 
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Joun G. Myers v. Martruis WILL. 


A suit cannot be maintained by one partner against another for a portion of specific funds, 
before there is a settlement of the partnership. 


PPEAL from the District Court of Jefferson, Clarke J. A. Marks, for plain- 
tiff, Michel and Burns for defendant. The judgment of the court was pro- 
nounced by 

Preston, J. The plaintiff and defendant were in partnership in a coffee 
house in the city of Lafayette, known as the Court Exchange. They had a 
lease of the ground for a term, on which they had erected the buildings of the 
coffee house. 

On the 23d of January 1849, the plaintiff sold his interest to the defendant for 
$1800, the receipt of which wasacknowledged. The sale contained this clause: 
“Finally it is agreed between the parties, that an equal division of the funds on 
hand belonging to the business and partnership shall be made, and that the debts 
due to the said concern shall also be collected and divided in like manner.” 

The plaintiff alleges that there was on hand, at the dissolution of the partner- 
ship, funds to the amount of $419 80; that the defendant had since collected a 
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further sum of $199 10; for the half of which sums, amounting to $309 90, he 
brings suit. ‘ . 

The district court was of opinion, from the evidence, that there were funds 
to the amount of $319 on hand at the dissolution of the partnership, and gave 
judgment against the defendant for half that amount ; from which he has appealed. 

To the plaintiff's petition an exception was filed by the defendant, that he could 
only be called upon to render an account of the liquidation of the partnership 
even if he was the liquidator. The act of dissolution annexed to the plaintifi’s 
petition leaves no doubt on our minds that the a was to be the liquidator 
of the partnership. And that it was not fully liquidated at the dissolution is con- 
clusively shown by the following clause in the act of dissolution. ‘Before sign- 
ing it is further stipulated that all the debts of the partnership shall be paid out 
of the funds thereof on hand, before any division thereof be made.” Under 
repeated decisions of our Supreme Court, asuit cannot be maintained by a partner 
for the half of particular items of the partnership funds. 10 M. R. 433. 3 L. 
R. 136. 2L.R. 451. 13 L.R. 415. 8 N.S. 280. 

Justice requires that the cause be remanded; that the pleadings should be 
amended ; that the defendant should render a full and complete account of all 
funds on hand at the dissolution of the partnership ; of all accounts collected since, 
and of all partnership debts paid by him; also of any sums paid to his partner ; and 
that the remaining funds and assets should be divided. 

The judgment is reversed at the costs of the plaintiff; the cause remanded for 
further proceedings ; the costs of the district.court to abide the final decision of 
the case. 





Joun Buppy v. STEAMER VANLEER et al. 


The act of 13th of February, 1816, to take the most effective measures in order to prevent 
the transportation of slaves, is strictly a penal Jaw; and the same jury who find the 
accused guilty are to assess the damages to the owner of the slave transported. 

By the 1st section of the act of 25th of March, 1840, the taking of a slave, or suffering him 
to remain, on board of a boat engaged in making voyages, is made a legal presumption 
of the intention of the officers of the vessel to carry off the slave ; but this legal presump- 
tion may be rebutted by proper evidence. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge, J. 
Wolfe and Abel, for Plaintiff. John W. Price, for defendants. The judg- 
ment of the court was pronounced by 

Preston, J. The plaintiff claims from the master, mate and owners of the 
Steamboat Vanleer thirteen hundred dollars for the value of a slave named Ned, 
and damages caused by his employment on board the steambvat without his 
permission. 

It is sufficiently established, that the mate of the steamboat hired the boy on 
board the boat on the 14th of March, 1849 ; that he went with hera trip to Attaka- 
pas and back to New Orleans, where she arrived about the 20th of March. The 
cholera was then prevailing in New Orleans to an extent considered by a witness 
as epidemical. Ned, being at work on the levee, probably still in the service of 
the boat, took the cholera. He was requested by the clerk of the boat to go 
home to his master; he went away, but returned in half an hour, and was 
taken on board, where he had a brother in the employment of the boat. The 
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brother was sent to let his master know that he was sick on board ; no one came 
from the master until next morning a gentleman, representing himself to be the 
son of the master, came and took him away in a cab, and he died in his master’s 
house the same day. From the time he was taken on board with the cholera 


until he was removed much exertion was made to save him, by rubbing him , 


with brandy, cayenne pepper, and by administering Dr. Cannon’s anti-cholera 
preparations : two persons having attended on him all night. 

The plaintiff contends that the act of the 13th of February, 1816, ‘to take 
the most effective measures/in order to prevent the transportation, or carrying 
away of slaves out of this State, against the will of their owners, and for other 
purposes,” and the amendatory act of the 25th of March, 1840, passed for the 
purpose ‘of preventing slaves from being transported or conducted out of the 
State against the will of their owners,” have been violated ; and that the master, 
boat and owners are liable to the penalties, and responsible for the damages pre- 
scribed by those acts. 

The act of 1816 is strictly a penal Jaw; heavy punishments are inflicted for 
its violation; and the same jury who find the accused guilty Of the offences 
prohibited are to assess the private damages to the owner of the slave carried 
away. It has no application to this case, and the facts above stated would not 
have warranted a conviction under it. 

The first section of the act of 1840 prescribes, ‘* That, if in future any person 
finds one or more of his slaves on board of a ship, steamboat or other vessel 
destined to make voyages out of this State, or from one part of the State to 
another, and said slave or slaves be on board without the written consent of the 
owner, the captain, master, and proprietors of said ship, steamboat, or other 
vessel, whether the said slave have been transported out of the State or from 
one part thereof to another part, or on the point of being transported, whether 
the said slaves have been hidden or not on board of the said ship, steamboat, or 
other vessel, the owners, inaster and captain of said ship, steamboat, or other 
vessel shall be presumed to have received said slaves on board of their vessel, or 
to have hidden them, (or to have suffered them to remain on board) with the 
intention of depriving their masters of them, and of transporting them out of the 
State, or from one part of the State to another. And this presumption of the 
law shall not be destroyed but on the testimony of two witnesses not employed 
on board of said vessel, and on corroborating circumstances.” 

Now, Mr. Mason, plaintiff’s witness, testifies that a boy came to the house 
of the plaintiff early in the morning, on the 21st of March, and gave information 
that his slave was very sick on board the boat, leaving no doubt it was the mes- 
senger sent by the mate to the owner to come and take him away. The witness 
went on board and took him away at the request of the mate. The plaintiff 
himself has thus completely removed the presumption of law that the master or 
mate had him then on board with the intention of removing him out of the State, 
or of depriving the owner of his slave by removing him from one purt of .the 
State to another. In the case of Winston'v. Foster, the late Supreme Court 
very properly decided that the presumption of law was removed by the acts of 
the master of the vessel, which entirely repelled it. 5 R. R. 113. We are led 
to the same conclusion by the conduct of the officers of the boat in the present 
case, that they had not the intentions which are essential to the crime. 

The second section of this act imposes a fine of five hundred dollars, which is 
not claimed in this suit, and could only be inflicted after conviction in a criminal 
prosecution. It also renders the master, owner and boat responsible, in solido, for 
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Bupvr the vale of the'slaves that shall have been taken away from their masters who 
Gunaieh shall have lost them.» This clearly implies that the slave shall have been lost in 
VANLEER. consequence of Having been taken away from the master; as for example, if 

being taken out of the reach of the police of the parish, or beyond the recognition 

j, of those who knew him, he had escaped, or had fallen overboard, or had been 
sold, so as to be lost to his owner. 

The civil action for the value of the slave, given by the amendment, in 1835, 

‘ of the original act, is based upon the same supposition, that the slave is totally 

lost by the act or neglect of the officers of the boat..“In the case of Buel v. The 

Steamer New York et al., cited by plaintiff ’s counsel, the slave was lost to his 

owner in consequence of being carried out of the State by the steamboat. This 

is not only the manifest interpretation of the decision, but the court which ren- 

dered it so declared in commenting upon it, in the subsequent case of Winston 

v. Foster, 5 R.R.113. In all cases, where a slave should be lost clearly in 

consequence of a violation of the law, the master and owners would be respon- 

sible for his value. 

But in this case, it is clearly proved that the slave was lost by cholera, with 
which he was attacked in the city of New Orleans, the place of the residence 

» of his master. The disease and death had no connection whatever with his 
employment on the boat, but was probably the consequence of an epidemic then 
prevailing in New Orleans, to which the slave might have been subject at any 

~ other place in the city as well as while working on the levee. The loss of the 
slave was clearly caused by the will of God, unconnected with the acts of the 
defendants, and is subject to the maxim, ‘* Actus Dei nemini facit injuream.” 
Whoever is blessed with property must bear the loss to which it may please 
Providence to subject it, and it must not be imposed upon those who do not own 
the property or cause the loss. 

The plaintiff is entitled to recover the damage he has suffered by the loss of 
the time of his slave, because hired out without his permission, and without due 
precaution on behalf of the officers of the boat to ascertain that he was a slave, 
and that they had no right to hire him. His character as a slave may have been 
injured by their negligence, and other special damages may have resulted 
directly and immediately from the acts or negligence of the defendants and 
their agents. Such damages the plaintiff is entitled to recover Counsel fees 
for prosecuting this suit, as allowed by the district court, are not included in 
these damages ; for there appears to have been neglect but not crime on behalf 
of the officers of the boat. Neither the record nor evidence shows the damages 
caused immediately by the defendants. That some occurred, we have no 
doubt ; and, we think, justice requires that the cause should be remanded in 
order to ascertain them. 

The judgment of the district court is reversed, at the costs of the plaintiff; 
and the cause is remanded for further proceedings, with a recommendation that 
the pleadings be amended : the costs of the district court to abide the final judg- 
ment of the case. 

















































P. and L. Cotttns v. L. A. PELLERIN. 


A defence should not be stricken out on account of the mistake of an attorney in pleading 
compensation for payment, the substance of the defence being the same. 
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— 
PPEAL from the Fifth District Court of New Orleans.’ Buchawjan, J. 


W.-C. Budd, for plaintifis. Wolfe and “Singleton, for defendant. The pyri rnin. 


judgment of the court was pronounced by 

Eustis, C. J. A suit between.these parties, and involving the same contract 
was once before this court, and is reported in 5th Ann. 99. The present action 
is to recover the amount of a Joan of $1400. The defendant acknowledges the 
receipt of the money, but avers that subsequent to this receipt the plaintiffs 
shipped a quantity of rope and cotton cuttings, and caused them to be sold for 
the purpose of paying themselves this debt of $1400; that said cotton and rope 
cuttings were worth the sum of $2100, which the plaintiffs are charged with 
having appropriated to their own use. 

The district judge struck out the claim in reconvention and the allegations of 
the answer relating to this shipment, on the ground that the answer contained a 
plea in compensation, and gave judgment for the plaintiffs. The defendant has 
appealed. 

We think that, substantially, the defence must be considered as containing a 
plea of payment, although in the answer the defendant alleges that the debt is 
extinguished by compensation. The pleading is certainly very bad, but the 
attorney’s mistaking compensation for payment, does not alter the substance of 
the defence. 

As this transaction is entire, if the defence is established at all, there may be a 
balance on the shipment due the defendant, which he ought to recover, we 
think, in these procegdings, under his reconventional demand, which the judge 
also struck out. The judge having refused to receive evidence under either 
head in relation to the shipment, we think the court erred in this particular. 

The judgment of the district court is therefore reversed, and the case 
remanded for further proceedings in accordance with this opinion ; the appellees 
paying the costs of this appeal. 





SamveEt L. Foreay v. J. L. Lewis Sheriff. 


Where the clerk of the court, under the act of 26th of March 1842, takes security for his cost 
only, the sheriff cannot recover his costs from the security; but if the clerk has made a 
memorandum on his docket that the surety is for costs, the memorandum may have mis- 
led the sheriff, the clerk is responsible to him for the costs. 


PPEAL from the Fifth District Court of New Orleans, Buchanan J. 
E. T. Parker and W. H. Hunt, for plaintiff. Grymes, for defendant. 
Warfield, for warrantor. The judgment of the court was pronounced by 

Eustis, C. J. Under the 12th section of the act of March 26th, 1842, (vide 
laws of 1842, p 442,) an execution was issued against Samuel L. Forgay, for the 
sum of $348 50, being the fees of office due to the sheriff of the parish of 
Orleans, in the caseof M. Payne, a free man of color, against William M. Lam- 
beth, in which suit the execution states Samuel L. Forgay was security. 

The act of March 20th, 1839, provides that whenever a plaintiff in a cause shall 
be unknown to the clerk or shall not offer, in the opinion of the clerk, sufficient 
guarantee for the payment of the costs, the clerk shall have the right to require 
security to cover the probable amount of costs, inclusive of sherifis fees. 
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Foreay Theresponsibility of Forgay rests exclusively upon his obligation taken by the 

Lewis,  Clerkunder thisact. It js in those words: Marcellus Payne, f. m. c. v. Wm. M. 
Lambeth, Fifth District Court. I am security to the clerk of the Fifth District 
Court for his fees’in this case. October 24, 1849. Samuel L. Forgay. 

« It appears to us as plain as words can make it that Forgay did not bind him- 
self as security for the sheriffs fees, and that no execution could be issued against 
him for their amount. 

Forgay enjoined the execution. He might have had it quashed on his simple 
motion. We think the judge erred in dissolving theinjunction ; and the judgment 
to that effect is erroneous. 

With the proceedings in this suit has been cumulated a claim of the sheriff 
against the clerk for the amount of his fees, for which it has been contended that 
the clerk was bound to take security. .The clerk had made upon his general 
docketa memorandum in this suit of Payne v. Lambeth, that Samuel L. Forgay 
was security for costs. Our impression certainly is that the clerk would be 
bound to the sheriff for these costs, because the memorandum may have misled 
the sheriff. But the judge not having considered this clause, and it being pre- 
sented in an irregular and unsatisfactory manner, we decline acting on it. 

? The judgment of the district court is therefore reversed ; and it is decreed, that 
thésheriff be enjoined from exacting payment of his fees in said case from the 

plaintiff; and it is further decreed, that the petition and call in warranty of the 
defendant be dismissed at his costs, and that he pay costs in both courts ; reserv- 
ing the rights of the defendant against P. LeBlanc by an @dinary action. 








Tue Stare v. G. W. Cooper. 


On an application for a guo warranto against the defendant, and the Third. Municipality, 
upon the ground that the defendant continued to usurp and hold the office of school teacher 
in the Third Municipality, to which the relator was entitled, and a decree that the relator 
be restored to the office, the judgment of the district court decreed that the defendant was 
not entitled to the office, and that the relator was. Held: That as there was no decree 
restoring the relator to his office, or vacating the appointment of the defendant, the judg- 
ment could not be executed, was not in conformity to law, and could not be appealed from. 
To have entitled the parties to an appeal, the judgment should have conformed to C. P. 
art. 870, et seq. 


| PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
‘An application for a writ of quo warranto and decree, upon the relation of 
Philip Prendergrast. LeBlanc, jr., for appellants. J. Lugenbuhl, for relator. 
The judgment of the court was pronounced by 
Eustis, C.J. The petition alleges that the, relator was duly appointed, under 
the authority of the Council of the Third Municipality of New Orleans, prin- 
cipal of the second ward public school, of said municipality, and that he 
held and was performing the duties of said office, at a salary of sixty dollars per 
month, up to the 29th of June, 1850; that about that date, he was ejected from 
the school-house by G, W. Cooper, with the assistance of others, and by violence 
prevented | from continuing the performance of his duties as teacher; that said 
Cooper claims to perform the ice of said office, without having any lawful 
authority so to do, and continues to usurp and hold the same. The relator asks 
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for a writ of quo warranto, and a decree restoring him to his said office; and for 

general relief. ‘The answer sets up the appointment of,Cooper to the office. 
The district judge decreed, that the defendant is not lawfully entitled to the 

appointment of principal teacher of the boys’ school, second ward, of the Third 


Municipality, of the city of New Orleans, which he now holds; and that the | 


relator is lawfully entitled to the same ; and that the defendant pay costs. 

The defendant and the municipality have appealed. There is no decree 
restoring the relator to his office, or vacating the appointment of the defendant. 
The judgment cannot be e) d as it is written, and is not in conformity with 
the law. Froma judgment rendered under the provisions of the Code of Prac- 
tice, art. 870, et seg., the party may have his appeal. 

The appeal is therefore dismissed, at the costs of the appellant. 





SamuEL McBurney v. C. W. Brappury. 


Where the owner of a building pays the contractor, after having received notice of the 
claim of one of the workmen employed in the construction of the building, he is still liable 
to the workman. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Bartlett and Rand, for plaintiff. Goold, for defendant. The judgment of 
the court was pronounced by 

Rost, J. The plaintiff was employed by Robinson and Shaw to slate cer- 
tain buildings which they had contracted to erect for the defendant. Failing to 
obtain payment from Robinson and Shaw, he served on the defendant an attested 
copy of his account against them. The defendant refused to pay it, and the 
plaintiff brought this suit against him and has obtained judgment in the court 
below for the amount of his claim. 

The defendant sets up as matters of defence, that as the building progressed 
he paid regularly the installments due under his building contract, until the 
mechanics employed by Robinson and Shaw refused to go on with the work, 
unless he assumed to pay them, and that he found himself compelled to accede 
to their demands. He alleges that those payments were not voluntary, and 
should not be considered as made in anticipation within the meaning of the act 
of 1844. He further claims demurrage and damages for a violation of the build- 
ing contract, in the erection of the kitchen. ; 

Robinson and Shaw having gone on with the contract, finished the houses and 
delivered them to the defendant, the payments alleged must. be considered as 
having been made to them; so far as the plaintiff is concerned, his rights cannot 
be affected by the facilities which the defendant chose to give to Robinson and 
Shaw, beyond the stipulations of his contract with them, “Under that contract 
the defendant should have had one thousand dollars in his hands when the 
attested account of the plaintiff, es to three hundred and seventeen 
dollars was served upon him. 

We are of opinion with the district judge, that the defendant has failed to 
make out his claim for damages; and if he should be entitled to demurrage by 
reason of the delay in completing the building, about which we’ express no 
opinion, the amount paid by anticipation would still be ,more than sufficient to 
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McBurney satisfy the plaintiff’s claim. Indeed, the amount thus paid would be sufficient 
. for that purpose, even jf all the payments made for work done under the con. 
tract were dedacted from the total amount which the defendant was to pay. 
He has, therefore, no pretext for resisting the plaintiff’s demand. 

"The judgment is affirmed, with costs. 


BRabDwry. 


Joun Nouan v. Joun R. SHaw & Co. 





The relation between factor and principal is not the ordinary relation between debtor and 
creditor. It is a relation of trust and confidence. The factor is to be considered as un- 
dertaking to hold the fands confided to him by his principal subject to his own order, and 
to be ready to pay them over to him, deducting only his own charges and advances made 
in the course of his émployment, and cannot retain the funds upon the ground of having 

paid other claims against the principal, which he had received notice from the principal 

not to pay. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 


R. H. Marr, for plaintiff, contended: John R. Shaw & Co., a commercial 
firm in New Orleans, professing to act as agents for John Nolan, a planter 
residing in the parish of West Baton Rouge, and also for James Goodloe, an 
engine builder living at Cincinnati, entered into a writing dated 26th November, 
1845, purporting tobe an agreement for the building and putting up of a sugar mill 
and engine for Nolan, to be completed on or before the 1st day of September, 
1846, for the sum and price of $6250, to be paid in the month of March, 1847. 
This writing is signed “James Goodloe, by his agents John R. Shaw § Co.;” 
** John Nolan, by his agents John R. Shaw & Co.” Goodloe put up a mill and 
engine. The evidence does not show at what time they were completed ; but 
Nolan was not satisfied with the machinery, or with the manner in which the 
work had been done. Having a large amount of money in the hands of Shaw 
& Co., who were his factors and commission merchants, Nolan wrote to them 
on the 29th December, 1846, requesting them to pay Goodloe nothing, for any 
purpose whatever, on his account; and he goes on to give the reasons for this 

_course, saying, among other things, that he feared he should never be remune- 
rated for the great losses he had sustained by the failure of Goodloe’s work, and 
that he could not think of paying him anything under the circumstances. To 
this letter Shaw & Co. replied a few days after, on the 2d January, 1847, say- 
ing they would settle nothing without Nolan’s orders, and informing him, that 
it has always been their custom to pay out money for no one without orders. 

On the 23d of March, 1847, Goodloe was indebted to Shaw § Co. for 
advances, in an amount exceeding the price of the sugar mill and engine ; and 
Shaw & Co., having money belonging to Nolan in their hands, credited Good- 
loe’s account with $7267 43, and charged Nolan with that amount in two items— 
cost of sugar-mill and engine, $6250; and amount paid for extra work, $1017 43 
—retaining the money themselves and appropriating it to their own use. 

On the 21st of June, 1847, Shaw & Co. rendered to Nolan their account cur- 
rent, in which he is charged with the $7267 43, as so much paid for the mill 
and engine, and extra work. There is nothing to show that Nolan was ever 
informed of this pretended payment until the rendition of the account current, 
and he immediately disapproved of it, and refused to sign a receipt in full, as 
it was written by Shaw §- Co, for the balance shown by that account. He 
also transferred his business to another house, and has not employed Shaw § 
Co. since that time. ; . 

Tn June, 1848, Nolan brought suit against Shaw § Co., to recover the amount 
alleged to have been paid to Goodloe. There seems to have been an ex parte 
trial of the cause. The defendants introduced their testimony and submitted 
the case. No evidence was offered on the part of the plaintiff, and the suit 
was discontinued. 

In November, 1849, the present suit was brought to recover the amount 
alleged to have been paid to Goodloe, and two other items of the account cur- 
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rent, amounting to $250 43, with which, the petition alleges, Nolan is not 
properly chargeable. The answer is a general denial; and it also sets up the 
fact, that Shaw §& Co. were the general agents of Nolan, and in all things have 
faithfully discharged ‘their duty. The judgment of the court below was in 
favor of the plaintiff for $7267 47, with interest from the 23d of March, 1847. 
Shaw & Co. appealed, and Nolan, in answer to the appeal, prays that the Judg- 
ment may be so amended as to allow him the additional sum of $253 47, wit 
interest from the 19th of June, 1847, as claimed in his petition. 

On the trial of the cause, the defendants offered in evidence the pleadings 
and evidence in the former suit, and the writing purporting to be a contract 
between Nolan and Goodloe; to the introduction of which the plaintiff’s coun- 
sel objected, and took bills of exception to the opinion of the court admitting 
them. ‘ 

The objection to the admission of the record and evidence in the first suit is, 
that the issues were different, and the testimony was not relevant to the issue 
made in the present suit. In the former suit an issue is made upon the indebt- 
edness of Nolan to Goodloe. No such issue is made in the present suit; and 
Nolan bases his right to recover upon the fact, that the payments with which 
he is charged, if made at all, were made without his authority or consent. It 
was immaterial in the first suit, and it is equally so in this, to inquire whether 
Nolan was or was not indebted to Goodloe ; as the fact of indebtedness alone, 
if established, would not authorize Shaw & Co. to pay the debt without No/an’s 
consent. It is true they plead, that they were Nolan's agents to make the con- 
tract; but a power to contract for another is very differeut from a power to 
acknowledge and pay a debt growing out of that contract, which latter power 
must be express and special. C. C. 2966. The question of that indebtedness 
did not arise in this suit; and evidence tending to prove it is totally irrelevant 
to the present issue between the parties. 1 Greenleaf’s Evidence, p. 61, sec. 
51. Moreover, the writing purporting to be a contract is, on its face, a nullity. 
It is signed by John R. Shaw & Co., as agents for both parties. It lacks the 
essential requisite of a plurality of persons ; and it cannot be pretended, that it 
was Obligatory either upon Nolan or Goodloe. Their interests conflicted, there 
was no aggregatio mentium. C. C. 1754, 1772,1792. Florance v. Adams, 
2 R. R. 556. Nolan may have authorized Shaw § Co. to contract with Good- 
loe, but they became incapable of representing him when they attempted to act 
for the other contracting party. Beale v. McKiernan, 6 L. R. 418. It is not 
shown, that Nolan was informed of their agency for Goodloe; and it is barely 
possible that he would have constituted them his agents for the purposes of that 
contract, if he had known that they were the representatives of Goodloe. No 
implied ratification of this void contract can result from the simple fact, that 
Goodloe built for Nolan a mill and engine, unless it is proven, that Nolan 
accepted the work, with a full knowledge of the existence of the writing, and 
of its terms and specifications, and of all the material facts connected with it. 
See Owings v. Hull, 9 Peters, 629. Such an instrument could not be used to 
prove the character and specifications of the work to be done by Goodloe, nor 
the price to be paid by Nolan, nor the time at which the payment was to be 
made ; and the only purpose for which it could be legitimately used is, to prove 
rem ipsam that such a writing existed—a fact not put at issue by the pleadings. 

The two items which were rejected by the court below are, amount of judg- 
ment paid Weld § Co., $153 47, and fee paid C. M. Randall, $100. In 
answer to the fifth interrogatory propounded by the plaintiff, Shaw & Co. admit 
that the suit of Weld & Co. was against them, and the judgment against them, 
und not against Nolan ; and in answer to the sixth interrogatory they admit that 
it was in this case as their attorney, and in their defence that the services were 
rendered for which they paid Randall the $100. The case came up to this 
court, and by reference to it, (2d Ann. 559,) it will be-seen, that the object of 
the suit was, to render Shaw &- Co. personally liable ; and such was the judg- 
ment of the court. The business of the attorney of Shaw § Co. was to shield 
them from liability; and he sstomneees to do this by showing that they were act- 
ing merely as agents for Nolan. Hud he succeeded in doing this, the result 
would have been to establish Nolan’s liability, and to subject him to the suit of 
Weld §& Co. Surely, they ought not to be permitted to charge Nolan with the 
amount of this judgment, and with the fee of their attorney. The opinion of 
this court in the case of Barker v. York, 3d Ann. 94, is conclusive against such 
a claim on the part of the attorney ; and if Shaw & Co., as agents for \Volan, so 
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conducted themselves as to become personally responsible to Weld & Co. fora 
breach of contract, it does not seem just or legal that the consequences of their 
conduct should be visited upon Nolan. C. C. 2993. 

It may be that Nolan is really indebted to Goodloe ; but what have Shaw § 
‘Co. to do with that indebtedness? They could not make Nolan their debtor 
by paying, without his consent, a debt acknowledged by him; much less, one 
which he did not acknowledge and protested against paying. unless they were 
legally or by convention subrogated to the rights of the creditor to whom they 
might make such payment. C. C. 2155, 2156, 2157. Harrison v. Bisland, 
5 R. R. 204. Nolte et al. v. Their Creditors, 7 N.S. 603. They do not pre- 
tend, that there was any conventional subrogation, nor was their position such 
as to create a subrogation in their favor, as a matter of right and of law. without 
a positive contract. C. C. 2157. But the answer to the third interrogatory 
shows, that there has been no payment made to Goodloe, and that Shaw & Co. 
merely retain, for a debt which they allege to be due to them by Goodloe, the 
amount with which they have charged Nolan in their account of 21st June, 1847. 

Suppose Shaw & Co. had plead, in compensation of Nolan’s demand, the 
amount which they pretend to have paid Goodloe, and the judgment in favor of 
Weld & Co., and the fee paid Mr. Randall, could they have succeeded on 
that plea? By their account current of 21st June, 1847, the gross amount due 
by them to Nolan, is fixed and liquidated; and the only part of that account 
which is not liquidated is the amount of credits to which they are entitled. 
Even if they had been subrogated to the rights of Goodloe, of Weld § Co., and 
of Randall, they could not oppose these claims, which were not liquidated by 
any act or agreement of Nolan’s, part of which he positively refused to pay, 
to Nolan’s claim against them, upon an account stated by themselves. C. C. 
art. 2205. Marwell v. Collier, 5 R. R. 87. But they have not plead compen- 
sation ; and the law requires that it should be pleaded specially. C. P. 367. 

It may be, too, that the mill and engine were not completed in time, and that 
Nolan actually sustained the great losses of which he complains in his letter of 
29th December, 1846. But these are matters to be inquired of between Nolan 
and Goodloe, not between Nolan and Shaw & Co. It Goodloe has any claim 
against Nolan, let him sue for it in Nolan’s parish, where he has a right to have 
it litigated, where the work was done, and where the witnesses live ; and then, 
and there perhaps, upon a proper issue, Nolan will be able to show that he is 
entitled to recover heavy damages for the failure of Goodloe’s work. Shaw & 
Co. were advised by Nolan’s letter, that there was a difficulty in the settlement 
to be made with Goodloe, and they promised not to interfere in that difficulty. 
What right had they afterwards to interpose and by their officiousness to pre- 
clude Nolan's claim for damages; to change the forum from Nolan’s domicil to 
their own; and to compel him to occupy the position of plaintiff in an action 
against themselves, instead of that of defendant and plaintiff in reconvention in 
a suit with Goodloe ? 

If there are any outstanding balances between Shaw & Co. and Goodloe, let 
the parties interested adjust them. So far as Nolan is concerned, he claims, as 
a right which he is not willing to relinquish, and which he confidenlty asks at 
the hands of this court, that he may be permitted to settle with his creditors in 
his own way, not through the self-constituted agency of John R. Shaw & Co., 
or of any other person who may assume to dispose of his money at pleasure. 
If any express authority or implied power to settle with Goodloe ever existed, 
it was revoked by Nolun’s letter of 29th December, 1846, nearly three months 
before the pretended payment. The truth and real, position of the matter is 
just this: Shaw & Co., as factors and commission merchants, sold Nolan’s 
crops and received the proceeds, part of which they retain and refuse to pay 
over, upon a pretext which has no legal foundation, and which is entitled to no 
consideration in an equitable point of view. C. C. art. 2927. The money in 
their hands still belongs to Nolan, and has been unjustly withheld for nearly 
four years ; and he only asks, that his own may be awarded to him, with inter- 
est, as provided by article 2984 of the Civil Code, to which, his counsel respect- 
fully submits, he is most righteously entitled. 


Hunton and Bradford, for defendants, contended: John R. Shaw & Co. of 
New Orleans, having been for many years the general agents and factors of 
John Nolan, a planter of West Baton Rouge, were, in the year 1845, autho- 
rized by Nolan to contract with James Goodloe for the erection of a sugar mill 
and engine, of specified dimensions, on the plantation of said Nolan. The 
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specifications were furnished by Nolan himself, and Shaw & Co. having been 
authorized by Goodloe, committed the contract to writing, acting in that behalf, 
as the agent of both parties. The contract was faithfully executed and ful- 
filled by Goodloe. He did erect the mill and machinery according to the con- 
tract: the same was accepted by Nolan. The testimony as to Goodloe’s com- 
pliance with the contract is full and complete. By the terms of the contract, 
the mill and machinery were to be paid for in the month of March, 1847. 

About the 1st January, 1847, the defendants received from Nolan a letter 
informing them, that the machinery was not made according to the contract; 
instructing Shaw & Co., his agents, not to pay anything to Goodloe on account of it. 
Shaw § Co. replied, that they regretted his difficulty with Goodloe, and assured 
him, that they would pay nothing to Goodloe on account of said contract. Their 
letter is dated 2d January, 1847. Notwithstanding the positive instructions of 
their principal, Nolan, to Shaw & Co., they, having satisfied themselves that 
Goodloe had in fact performed his contract with Nolan in good faith, and believing 
that he was justly entitled to demand from them, as ageuts of Nolan, payment 
for the said mill and machinery, on the 23d of March, 1847, by an arrange- 
ment with Goodloe, did settle, extinguish and satisfy his demand against Nolan, 
on account of the erection of the.said mill and engine, under the contract 
aforesaid. 

This settlement was not made by an actua} payment in money, made at the 
time to Goodloe, but in the following manner: The said Shaw & Co. being the 
agents as aforesaid of Goodloe, had, on the faith of this contract with Nolan, and 
of other contracts of like nature with other persons, accepted, prior to March, 
1847, the drafts of Goodloe to an amount exceeding the demand of Goodloe 
against Nolan on account of said mill, and on the 23d day of March, 1847, 
satisfied and discharged Nolan’s liability to Goodloe, by crediting the said Good- 
loe with the amount of $7267 43, and charging the same to Nolan. 

About the facts in this case there is no dispute. It is proved, that Shaw & Co., 
in contracting for the machinery, &c., acted as the agents of Nolan. It is in 
proof, that the mill and machinery, as contracted for, was erected by Goodloe 
in a good and workmanlike manner, and that after it was actually in operation 
Nolan expressed himself well satisfied with it. It is proved that, John R. Shaw 
§ Co., as Nolan’s agent, paid for the mill, &c., as hereinbefore mentioned, in 
violation of his principal's instructions. And now, it is admitted, that in conse- 
quence of this violation, he is responsible to Nolan for any damuges or loss he 
may have sustained thereby. 

The only question in the case is as to the measure of damages. In all cases 
of neglect of duty or disobedience of orders or instructions, it isa presumption 
ot law that the ugent is responsible in damages. If the principal has incurred 
any loss in consequence thereof, the agent is bound to repair it; if he has sus- 
tained none, it is ‘**damnum absque injuria,” and the agent cannot be held 
responsible. There can be no other rule as to damages, and upon this point all 
the authorities are agreed. See Story on Agency, c. 8, 8s. 217; c. 9, 8. 236. 
Sedgwick on the Measure of Damages, c. 12, p. 347 and 348. Dunlap’s Paley’s 
Agency. 

The court is also referred to the case of Walker et al. v. Smith, 1 Wash. C. 
C. Rep., 153.. In this case a merchant sent to his agent a package of goods 
with instructions to deliver it to the purchaser only upon condition of actual 
payment or of his giving security. The package was delivered by the agent 
without his receiving payment or taking security. The purchaser proved insol- 
vent and the agent was sued. The court say in rendering judgment that the 
amount in controversy was small, but that they wish to establish a precedent, 
and instructed the jury that the measure of damages was (not the value of the 
package, but) the injury which plaintiff had sustained; and the jury returned 
a verdict for an amount considerably less than the value of the package ; and 
though in this case, it would seem, that the injury to plaintiff was only to be 
compensated by giving him the value of the package, yet the court, in instructing 
the jury, wished to avow the general principle, that the measure of damages is 
the injury done. As to the question raised by defendant, whether Shaw has in 
fact made a payment, we think there can be no doubt. Goodloe was indebted to 
Shaw & Co. in an amount exceeding his claim upon Nolan. Shaw, in crediting 
Goodloe with $7,267 43, and charging the same to Nolan, extinguished Good- 
loe’s debt pro tanto, and in effeet paid that amount to, Goodloe for Nolan. See 
Pothier, Contrat de Mandat., chap. 3, Nos. 71, 73. 
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Assuming then, that Shaw has paid for the mill, &c., according to the terms 
of the contract, which he, as agent for Nolan, made with Goodloe, though in 
violation of the instructions of his principal, and testing his responsibility by the 
rules above referred to, what should be the judgment in this case? Assuredly, 
we think, for defendants. The proof is clear that the work was done in the 
manner agreed; that Nolan received it; was satisfied with it in the full of 
1846; that the engine worked well; and the consequence follows, that Nolan, 
in justice, ought to have paid for it. What loss, what injury has he incurred by 
defendants’ act? The only loss is that which some men imagine they have 



















debts. 

The depositions of McQuilkin and of Shaw, prove that J. R. Shaw & Co. 
had for muny years acted as the general and special agents of Nolan, to contract 
and pay debts, &c. The account rendered by Shaw to Nolan, and approved 
and settled by the latter, with the exception of the items in controversy in this 
suit, shows that Shaw was in the habit of paying debts for Nolan without his 
express order in every particular case; and this court should, therefore, infer 
an authority to do so. And when Shaw, relying upon that general authority 
and the previous course of dealing between himself and his principal, had made 
advances to Goodloe upon the fuith of his principal’s integrity and honesty, we 
think he should be protected therein. \ 

And what would be the effect of an affirmance of the judgment now sought to 
be reversed? Shaw has paid Goodloe for the engine he, as agent, contracted 
for. Paying, as agent, he could never recover the amount so paid from Goodloe, 
and if this judgment be affirmed, he must inevitably lose $7267 43. The con- 
tract of mandate, under which this contract arises, is one which should be 
construed, as Merlin says, according to the principles of jus gentium, or of natu- 
ral justice and equity. Good faith on the part of Shaw required that he should 
see that Goodloe was paid for the work he had faithfully performed at his 
instance ; and now that he has paid that which his principal should have done, 
he ought, in justice and equity, to be kept harmless, and his conduct ap- 
proved. 


The judges being equally divided in opinion, the judgment of the lower court 
was affirmed. 

Suipe.n, J. The petition in this case alleges that the defendants, in the 
capacity of factors and commission merchants, received for the plaintiff’s account, 
at different times, various sums of money, and so became indebted to him in the 
gross sum of $14,554 23, as shown by an account current rendered by them. 
That in said account he is improperly charged with certain payments, made by 
the defendants without his authority or consent. The suit is brought to recover 
the amount of funds in the factors’ hands, exclusive of these payments. 

The defendants answered by a general denial of any indebtedness to the plain- 
tiff; and alleged that, as his general agents and factors, they had in all respects 
faithfully performed their duty, and accounted to plaintiff. 

The district judge gave judgment in favor of the plaintiff, and the defendants 
have appealed. 

The following facts are presented by the evidence: The plaintiff was a sugar 
planter, living upon his estate in the country, and the defendants were his com- 
mission merchants at New Orleans. They were at the same time agents of 
Goodloe, an engine builder living at Cincinnati. In November, 1845, the 
defendants, acting as the agents of Nolan and of Goodloe, made a contract, 
which they signed for both principals, for the building and putting up of a sugar 
mill and engine for Nolan. The agreed price was to be paid by Nolan to Good- 
loe, in March, 1847. Whatever irregularity there may have been in a contract 
thus made by the same agent for two principals is immaterial, as both subse- 
quently assented to the contract. Shaw & Co. contracted no personal liability, 
at the time, to Goodloe, for the payment. On the 29th December, 1846, Nolan, 
who then had a large amount in the hands of his factors, addressed them a letter, 


























































NEW ORLEANS, JANUARY, 1851. 


expressing his dissatisfaction with the machinery furnished by Goodloe, and 
directing them to pay him no money whatever on his account. To this letter 
Shaw § Co. replied on the 2d January, 1847, as follows: ‘* Your favor of the 
29th December, is received, and we note contents. We regret very much that 
you and Mr. Goodloe should have any difficulty in settling your business. We 
will settle nothing without your orders. It has always been our custom to pay 
out money for no one without orders.” The letter then states that a claim for 


fifty dollars had been presented by acreditor of Nolan, and asks whether it | 


shall be paid. At this time, Shaw & Co. do not appear to have been under any 
obligations to Goodloe, as guarantors, or otherwise, for the price of th® machi- 
nery. If such had been the case, they had a fair opportunity of showing it by their 
clerk, whow as a witness for them in the cause, or in their answers to interroga- 
tories put to them by the plaintiffs. Subsequently, however, as may be fairly 
inferred, they accepted drafts drawn upon them by Goodloe, on account of 
various contracts, including that with Nolan; and on the 18th March, 1847, 
Goodloe was the debtor of Shaw § Co. in an amount exceeding that stipulated 
between Nolan and Goodloe for the machinery. Thereupon, Shaw & Co. paid 
themselves the debt due by Goodloe, by debiting Nolan in account current with 
$7267 43, and crediting Goodloe in his account with that sum. In the account 
with Nolan, this item is stated as follows: March 23, 1850. To cost of 
sugar mill and engine, as per contract with James Goodloe, $6250 00; 
amount of extra work per bill furnished, $1017 43—$7267 43. The 
relations of factor and principal still continued as usual, between the plaintiff 
and defendants, after the order not to pay to Goodloe, and the promise by Shaw 
§; Co. to act accordingly. Further monies were received by them for account 
of Nolan, and disbursements made upon his drafts, or in payment of plantation 
supplies, &c. On the 21st June, 1847, they rendered their account current, in 
which he was charged with the amount of $7267.43, in the manner above 
stated, this being the first advice given of the payment. 

It further appears by testimony offered by the defendants, and to the intro- 
duction of which the plaintiff excepted, that the machinery was constructed 
and erected on Nolan’s plantation by Goodloe, in a good and workmanlike man- 
ner, and in conformity with the contract, and that it worked well, except some 
occasional breaking, which the witness, an engineer employed by Goodloe, says 
was not uncommon. Some repairs and changes were made by the witness after 
the first grinding season was over (1846) without charge by Goodloe. These 
consisted in putting in wheels that had been broken. The witness adds, how- 
ever, that Nolan was always complaining about the machinery. 

It is very material to observe, in ascertaining the rights of these parties, that 
at the time when the order not to pay Goodloe was given by Nolan, Shaw & 
Co. had not incurred any liablity whatever to Goodloe, growing out of the con- 
tract for the machinery. They had not guaranteed the payment to be made by 
Nolan, nor entered into any engagement with Goodloe, which would have given 
him a right of action against them. The payment, therefore, must be con- 
sidered as having been made in violation of the order of their principal and of 
their promise to obey that order, and in furtherance of their own interests 
originating after the order was given. We will assume, for the purposes 
of the present inquiry, that the debt so paid was justly due by Nolan to 
Goodloe. ® 

The question thus presented is substantially one of the right of compensation. 
I owe you, says the defendants, the proceeds of your crops placed in my hands 
for sale, but you owe me a debt which was justly due by you to Goodloe, whose 
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rights against your orders and in furtherance of my own interest, I have acquired 
by paying him. Is a factor permitted to make such a defence ? 

The relation between factor and principal is not the ordinary relation of debtor 
and creditor. It is a relation of trust and confidence. It creates a contract in 
the nature of what is known to the civil law as the irregular deposit. See 
Bludworth v. Jacobs, 2d Ann. 28. In the absence of an agreement to the con- 
trary, the factor is to be considered as undertaking to hold the funds confided to 


_ him by his principal, subject to his order, and to be ready to pay them over to 


him upon demand, deducting only his own charges and advances made in the 
coursé y@d within the scope of his employment. If the present case, there 
was stiperadded to the implied agreement to hold Nolan's funds subject to his 
order, a positive promise not to use them in paying Goodloe. 

Now, according to the spirit of our code and the principles of the civil law 
from which it is derived, compensation does not take place against a party who 
has.confided his funds to another under such circumstances. C.C. 2207 and 
2927. Compensation must rest upon the basis of good faith. It is not per- 
mitted where its operation would invelve a deception and a disappointment 
of the just expectation and confidence of the party against whom it is set up. 
Hence, if a creditor should buy goods at the shop of his debtor in such a 
manner as to hold out the idea that he would pay for them in cash; and after 
receiving the goods should propose a set off, his conduct would be considered as 
not in good faith and compensation, would not be allowed. Pardessus, Droit . 
Commercial, vol. 2, No. 325. So it would be with one who, under representa- 
tion of a pressing exigency, and a promise of an early repayment, should borrow 
money of another, and refuse afterwards to pay upon the ground that the lender 
was his debtor. Such artifices, says Mr. Pardessus, are unworthy of the good 
faith of commerce. Ib. See also Merlin Rep. rerbo Compensation, ss. 2. 

In the examination I have made of the English commentators on commercial 
Jaw, I have found no case which countenances the pretensions of the defendant. 

Mr. Russell, in his Treatise on Factors, states it to be an incontestible princi- 
ple of mercantile law, that where a party orders his agent to pay money to a 
third person, but afterwards, before the money is paid or passed into account, 
countermands such order, the agent, paying after such countermand, must be 
deemed to have made the payment wrongfully, and will not be entitled to charge 
the sum in account against his principal. Russell on Factors, 170. 

In Child v. Maley, 8 Tenn. 610, cited by Mr. Paley in his Treatise on 
Agency, 110, it was held, that if the principal refuse payment upon a contract 
made by means of the agent, and the agent not being himself liable, but for the 
sake of his own character, which would be affected by the discredit of the prin- 
cipal, choose to pay the money himself, he cannot recover it; though the 
principal might himself have been compelled to pay it in the first instance. 

lt is in vain for the defendants to say, that the debt which he has paid for 
Nolan to Goodloe was a just debt; Nolan thought, or professed to think, it was 
not. He could have withdrawn his funds out of his factor’s hands, if he had 
chosen, for aught that appears to the contrary. He left them there and per- 
mitted them to accumulate under the express promise that they should not be 
used to pay Goodloe. The payment was a breach of the confidence reposed. 
and the defendants cannot profit by their own.wrong. They must pay over to 
the plaintiff, upon his demand, the funds entrusted to them, and bring their 
separate action upon Goodloe’s claim, as Goodloe would have been obliged to 
do if they had not thought proper, by paying him, to take his place. 
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We all concur in the opinion of the the district judge as to the other disputed © Notan 
items. | Saw. 
The court being equally divided in opinion, judgment of the district court 
stands affirmed, with costs. 
Preston, J. I concur in the foregoing opinion delivered by Judge Slidell. 
Eustis, C. J. Concurring with Mr. Justice Shidell in his statement of the 
facts of this case and with his view of the law of principal and factor, there are 
circumstances in it which prevent my assent to his conclusion as to the rights of 
the respective parties. I consider the law on that subject as correctly expounded . 
by this court in Bludworth’s case; and if I was conscious that my view in this 
case conflicted in the slightest degree with what was decided in that case, I 
should mistrust theirsoundness and refrain from urging them. 
In my inquiry as to the legal rights of these parties I assume, for the sake of 
argument at the commencement, that at the time of the payment of the debt for 
the engine by Shaw §& Co. to Goodloe, it was a just and subsisting debt due by 
Nolan, and that, by the payment the debt has been discharged; so that Nolan 
owes Goodloe nothing, and Goodloe can in nocourt recover any thing from Nolan ; 
and unless he is bound to pay Shaw & Co. for the engine he gets it for nothing. A 
case is thus presented which is so repugnant tothe most ordinary sense of justice, 
that the mere statement of it carries refutation with it. Shaw & Co. then can 
recover back from Nolan the amount of the debt which they have thus extin- 
guished, and of which extinguishment he has had and continues to have the benefit, 
and they van recover on the strictest principles of law. I do not consider that the 
right of Shaw § Co. to recover thy mouey back is at all affected by the mode in 
which the payment was made by them. They were the general agents of Goodloe, 
and Goodloe was their debtor; the payment was made by giving Goodloe credit for 
the amount in account ; Nolan has nothing todo with this mode of extinguishing the 
debt ; Goodloe does not object to it ; the debt is paid ; and between Shaw & Co. and 
Goodloe the affair it must be conceded is strictly mercantile and correct. Shaw 
§ Co. at the time were under no engagements towards Godloe on account 
of the mill &c. The payment was made in direct violation of Nolan’s orders, 
but it is not pretended that Goodloe at the time was insolvent or in questionable 
credit. Pothier in commenting on the law si quis volente, code lib 2, tit xix de 
negotiis gestis, leg. 24th, in which the opinion of Paulus & Pomponius is con- 
firmed, that a person acquires no right of action for indemnity against one 
whose business he has interfered with against his prohibition and will, states that 
the reason of this decision of Justinian is founded on the peculiar nature of the 
quasi contract, egotiorum gestorum, that this contract cannot be pre-supposed 
where the principal forbids the action of the person, and consequently the action 
contraria negotiorum gestorum will not lie against the person whose business 
has been done against his directions, and he then adds. He who has transacted 



















































the business of another against his formal prohibition, not having, according to the 
principles we have laid down, the action contraria negoliorum geslorum to re- 
cover his expenses laid out in the business, ought he to lose them when the per- 
son whose business has been transacted has had the benefit of the expenditures? 
I have, for example, become security for a debt of your’s against your orders ; I 
have not the action contraria negotiorum gestorum against you for the recovery 
of what I have been obliged to pay for you, because I acted in violation of your 
orders ; but ought I to lose the sum which I have paid for yourbenefit, and which 
has procured to you the release from your debt? Pothier asks if this would 
not be repugnant to equity, which permits no man to be enriched to the detri- 
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ment of a third person, and which gives the party his action in factum, which ac- 
tion is allowed quoties alia actio deficit. The doctors of the Roman law are 
divided on this subject ; but in the jurisprudence of France, in which the names 
of action are not heeded, and equity itself is sufficient to produce an obligation 
and ground of action, there is less difficulty. This action, which is given 
in cases where the business of one is transacted against his orders, does not 
give to the party the rights of the negotiorum gesta: he can only recover of the 
sums which he has expended those which have inured to the benefit of the 
principal. 

Under the Spanish law the rule appears to be to the same effect. Any one 
may pay a debt for the debtor, without his authority or mandate, although he be 
ignorant of it or know it or forbid it, and the creditor is bound to receive it-and by 
these means the debtor is discharged according to a text of the Partidas, and he 
who has made the payment may recover the amount of the debt from the debtor, 
provided the debt be justly due and that he was necessarily obliged to pay it, 
according to a text, since the payment was for his benefit, he having been 
released from the debt according to another text. Curia Phillipica, verbo 
Paga, fol. 383, § 84. The texts referred to are texts of the Roman law, 
which it is not necessary to examine after having the opinion of Pothier ou the 
subject. 

Our code provides that an obligation may be discharged by any person con- 
cerned in it, such as a co-obligee or security. The obligation may even be dis- 
charged by a third person, provided that person act in the name and for the dis- 
charge of the debtor, or that if he act in his name he be not subrogated to 
the rights of the creditor. Art. 2130. 

This article is the 1256th article of the Napoleon Code. It is curious that the 
same question which divided the Roman jurisconsults has been renewed with in- 
creased vigor and zeal by the commentator onthe Napoleon Code. ‘Toullier repu- 
diates the construction which Pothier has given to the decision of Justinian, si quis 
volente. This was one of the fifty decisions given by the Emperor himself on dis- 
puted questions of jurisprudence, which refuses an action to a person who has 
laid but money for another against his orders. This distinguished author con- 
siders the decision as conformable to justice and the principles of law, and that it 
ought to be followed in the jurisprudence of the code. 

Troplong has since reviewed the whole controversy and has come to the con- 
clusion that the erroron both sides consists in the too great generality of the rule 
which each party maintains, and that there are certain cases in which this action 
must be allowed to a party who has laid out money for the benefit of another, 
even against his positive orders, by which the latter has profited ; but the action 
is only allowed to the extent of the benefit really accruing to him. 11 Toullier, 
Droit Civil, § 55. Troplong, Mandat, § 70 to § 86. 

1 assumed the justness of the debt which Shaw & Co. paid for Nolan, for the 
sake of argument. I now state that, in my opinion, the justness of the debt is 
proved beyond all question, and that Nolan had no right whatever to withhold 
or delay the payment; and that according to the principles of law the claim of 
Shaw & Co. against Nolan for reimbursement, is as clear and unquestionable 
as Nolan’s right to recover from his factors Shaw § Co., the balance of his 
account. On looking into such authorities as are at present within-my reach, I 
ought not omit to cite two cases which I-consider as justifying the views I have 
taken of this case: that of Duncan v. Hampton 6. N. S. 22. and of Child v. 
Morley, 4. Durnford & East. 611. In the first case, Duncan had paid certain 
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notes drawn by Hampton under a direct and immediate influence, occasioned by 
his endorsement of the notes which had been executed in virtue of a void trans- 
action. Hampton had forbid the payment of the notes; but as the payment had 
inured to his benefit, he was held to be bound to refund the account to Duncan’s 
executors. . 

I do not understand the case of Child v. Morley as deciding the principle stated 
in the treatise of Mr. Paley. I understand the Court of King’s Bench only to 
have decided that the party, under the circumstances stated, could not recover 
in the action of assumpsit. Indeed, that case appears to present the same ques- 
tion as that arising under the Roman and French jurisprudence, and to have been 
determined not on the principle of right but on the form of action in which the 
party sought his relief. 

In Child v. Morley, it was determined, that a broker who contracts with 
others for the sale of stock at a future day by the authority of his principal, who 
afterwards refuses to make good the bargain, cannot, by paying the difference to 
such third persons, maintain an action on an implied assumpsit against his prin- 
cipal for the amount. This case had been tried before Lord Kenyon, who 
permitted a verdict to be taken for the plaintiff, and, on giving his opinion in the 
Court of King’s Bench on a rule taken to set aside the verdict, expressly placed 
his decision against the validity of the verdict on the form of action, which was 
that of assumpsit, in which the plaintiff had presented his case. His Lordship 
observed, ‘nothing can be more unjust than the defence which has been set up 
to the whole of this demand ; and that consideration may, at first view of the case, 
have tended to warp my judgment. But I cannot perceive what benefit the 
defendant can propose to himself by such conduct; for the court have no doubt 
but that, at all events, the verdict must stand for the £12 10s., the amount of 
the plaintiff ’s commission as broker, under the count for work and labor; and, I 
think, that some method or other will be found for making the defendant pay 
the amount of the difference which the plaintiff has honorably settled on account 
of his principal’s not making good his engagement. But, as to that part of the 
demand, there is a difficulty in the form of action; and, perhaps, it would have 
been better framed ex delicto than er contractu. I admit that no man can, by a 
voluntary payment of the debt of another, make himself that man’s creditor, and 
recover from him the amount of the debt so paid; but what pressed on my 
mind was, that the plaintiff was under some sort of compulsion to pay the differ- 
ences.” In conclusion, he says, “considering the diff.culties of the case in its 
present shape, as to the sum recovered for the differences, I think it would be 
better to frame another action for this part of the demand better adapted to the 
nature of the case.” 

Chancellor Kent, who appears thoroughly to have examined this subject, 
states the rule to be this: If there be any relation between the parties, a pay- 
ment without authority may be binding on the person for whose use it was 
made, if it be under the pressure of a situation in which one party was involved 
by the other’s breach of faith. My opinion is, that the refusal of Nolan to 
pay for this engine was a breach of good faith ; and that the promise of Shaw & 
Co. not to pay Goodloe, being made on the misrepresentations of Nolan to 
them, was not binding ; and that, under the subsisting relation between all the 
parties, Shaw is entitled to recover the debt which he has paid, it having inured 
exclusively to the benefit of Nolan. 

If we could determine on these cross claims, my impression is, that we would 
not allow Nolan to receive from Shaw & Co. the whole of his debt. Frustra 
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petis quod nux restiturus erit. We would, in determining Nolan’s debt to 
Shaw § Co. for the engine to be justly due, allow Shaw & Co. to retain the 
amount in compensation or extinguishment of their debt; that is, would set off 
one judgment against the other. I say, we would, I think, be bound thus to 
adjust the differences between these parties, had Shaw 4 Co. presented their 
claims in a proper reconventional demand. Under the rules of the Code of 
Practice, art. 329, 374, et seq., I think the connection of Shaw § Co.’s claim 
with the principal demand of Nolan is sufficiently evident to authorize the 
recovery of their debt by way of reconvention. If such would be the result 
under proper pleadings, what is the proper course to be pursued as the case is 
now before us. 

My brethren, who have come to the conclusion that Shaw & Co. are without 
remedy in the present suit, consider that the payment made by them cannot 
be set up as a defence or in compensation to the plaintiff’s action according to 
the principles of law. Even conceding, for argument sake, that opinion to be 
correct, I cannot concur in the conclusion that Shaw § Co. are not entitled to 
relief from our hands. Under this view of the subject, I assume that Shaw § 
Co. were bound to set up their claim against Nolan for the amount paid Goodloe 
in areconventional demand. They have not done so, but alleged it as a matter 
of defence to the plaintiff’s action; and under this allegation, evidence, estab- 
lishing the justness of the debt due by Nolan, was received by the court. To 
the admission of the evidence a bill of exceptions was taken, but I do not think 
it is properly taken according to the rules of practice, by reason of its vagueness. 
Here we have both parties at fault, and as, from the evidence before me, I come 
to the conclusion in favor of the equity of Shaw & Co.’s claim, I think the case 
ought to be remanded for further proceedings, with the privilege of the defen- 
dants to file their claim in reconvention; and that the amount thereof stand for 
so much in satisfaction of the plaintiff ’s judgment, the execution of which ought 
to be suspended until the said reconventional demand be adjudicated upon. 

The difference between us resolves itself into a mere question of practice, 
apparently of little moment, but probably the cause of all this difficulty between 
these parties. Nolan seeks one of the courts of Shaw & Co.’s domicil to exact 
the amount due by them as his factors ; but to their demand against him offers 
to them, as he did to Goodloe, the recourse against him at his domicil in the 
parish of West Baton Rouge. As I think the demands are connected with each 
other, and dependant on the relations of Shaw §- Co., not only as Nolan’s factor, 
but as agents of both Nolan and Goodloe; and as the factors of the latter, I 
think Nolan, under our system of laws, is bound to litigate the whole matter 
before the tribunal which he has selected. 

Rost, J. ‘The claim set up by the defendants against the plaintiff being due, 
it appears to me that the case presents a mere question of practice. 

The plaintiff resides in the parish of West Baton Rouge, and defendants in 
the Parish of Orleans. An act of the Legislature, amendatory of art. 375 of 
the Code of Practice, provides that when the parties to a suit reside in different 
parishes the defendant may reconvene for any cause whatever. Session Acts, 
1839, p. 164. 

Had this plea been made below, it is clear that the district judge would have 
been bound to entertain it. The defendants pleaded compensation; and the only 
question which divides the court is, whether the case shall be remanded to ena- 
ble the defendants toamend. I think this a proper case for the exercise of the 
power vested in us, to remand cases when justice requires it. 
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Henry L. Dorserr et al. v Wituiam M. Lamperu et al. 


A. died in 1832, leaving by will five thousand dollars to be invested, the interest of which 
was to be paid to Miss L. during her lifetime only; and gave to B. and hisheirs the 
balance of his estate. B. died in 1833, and gave by will his interest in the above 
legacy after the death of Miss L. to the children of two of his friends. Miss L. died 
in 1843. Held: That the bequest to Miss L. constituted an usufruct only in her 
behalf, the naked property being in B. That the bequest of B. tothe children of his 
friends, to take effect after the death of Miss L. was valid, and that the property did 
not go to his legal heirs. 

An obligation in solido is not to be presumed ; but the rule ceases where such an obligation 
takes place by virtue of the provisions of law. 

Where the debt is one that draws interest, the principal is bound to pay interest ; but if the 
surety has signed a bond for the debt merely, he is not bound for the interest, except from 
the time he has been put in default. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Upton and Rozier, for plaintiffs. Moise and Randolph, for defendants. 
The judgment of the court was pronounced by 

Eustis, C. J. The plaintiffs, who are the children and heirs at law of the 
late Walter H. Dorsett and John W. Reel, of the State of Missouri, allege, 
that in the right of their respective parents, they have a right to a certain legacy 
in the last will of the late Philip Taylor, who departed this life in the city of 
St. Louis, State of Missouri, in the year 1833, of which State he was at the 
time an inhabitant. By this will, it is provided, among other things, as follows : 
“I desire that the legacy of five thousand dollars, left by my late brother A. R. 
Taylor to Miss Ann T’. Lowry, which is to revert to my brother’s estate, be 
equally divided between the children of my two friends, Walter H. Dorsett, of 
St. Louis county, and John W. Reel, of the city of St. Louis and State of 
Missouri, and if they, or either of them, should die childless, their proportion, 
say twenty-five hundred dollars, to revert to my estate.” 

The legacy thus disposed of is to this effect: ‘+6. I desire that an investment 
of five tH@usand dollars be also made in some safe stock, the interest of which 
to be paid to Miss Ann T. Lowry, who was raised in my father’s family, of 
Virginia, during her lifetime only ; after her death, the said sum of five thousand 
dollars to revert to my estate.” 

The first inquiry is as to the interest which Philip Taylor had in this legacy, 
which he undertook to vest in Dorsett and Reel by his last will. 

Archibald R. Taylor died in 1832, and Miss Lowry died on the 30th of 
October, 1843; and it is contended that Philip Taylor had no disposable interest 
in the legacy at the time of making his will. 

Philip Taylor was the residuary legatee of his brother, A. R. Taylor. By 
an additional clause of the will of A. R. Taylor, all doubt on this subject 
appears to us to be removed; it is to this effect: ‘‘I am induced to add, that 
my executors may, with the consent of my brother, and other parties to the 
fourth, fifth and sixth legacies, free themselves of the annual trouble of remit- 
ting the interest and dividends, and thereby enable them to make a speedy close 
of their executorship, pay over the legacies to the parties beneficially interested 
therein within the year after they qualify.” 
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Dorsett We concur with the district judge in the opinion, that these testamentary 
Laupete. dispositions constitute a legacy of the usufruct of a sum of money to Miss 
Lowry, and of the naked property to Philip Taylor. 

It has been contended, in argument, that on the termination of the interest 
of Miss Lowry, the sum disposed of by the legacy vested in the heirs at law of 
A. R. Taylor, and not in his residuary legatee. By the will, the testator gave 
to his brother $20,000 over and above any balance which might stand against 
him on the books of the testator at the time of his death; and in the clause con- 
stituting his brother his residuary legatee, the words are added : “‘and I give to 
him and his heirs the balance of my estate.” These words, it is contended, are 
words of limitation and exclusive of the sums disposed of by the particular lega- 
cies. But we think this construction is in evident conflict with the whole tenor 
of the will, which leaves, in our mind, no doubt of the intention of the testator. 
We think, therefore, that the plaintiffs have made out their right to the legacy 
of $5000 in the will of A. R. Taylor. 

This case was once before this court, and is reported in 3d Ann. 711. It was 
on an appeal taken by Lambeth, who was the dative executor of Philip Taylor, 
from a judgment by which that succession was held liable to pay this legacy ; 
but in that case we held, that as the amount had never been received in the suc- 
cession of Philip Taylor, the remedy of the parties was against Lambeth, in 
whose hands it had been retained. The present suit is against Lambeth and his 
surety for the recovery of the amount, and the appeal is taken from the judg- 
ment by which they had been held liable. The heirs at law of Philip Taylor 
have also taken an appeal from a judgment adverse tq their claims. 

It appears that the investment of this sum of $5000 in stock, as required by 
the will, was not made by the executors of A. R. Taylor, but the amount was 
retained by them; one of them, Lambeth, gave his bond to the administrators of 
the estate of Philip Taylor, appointed in Missouri, with Charles A. Jacobs as 
his security, under which the money has been permitted to remain in his hands. 
The bond is to this effect: ‘* Know all men by these presents, that we, William 
M. Lambeth and Charles A. Jacobs, are held and firmly bound unto John W. 
Reel and Rengrose D. Watson, in the sum of five thousand dollars, for the 
payment of which we bind ourselves, our heirs, executors and administrators. 
Witness our hands and seals, this 5th day of March, 1835. The consideration 
of the above obligation is such: that whereas, William M. Lambeth hgs received 
of John W. Reel and Rengrose D. Watson, administrators of Philip Taylor, 
deceased, the sum of five thousand dollars, the interest of which was left as 
a legacy to Ann T. Lowry, of Fredericksburg, Virginia, by A. R. Taylor, 
deceased, and at her death to revert to his estate; now, if the said William M. 
Lambeth, at the death of Ann T. Lowry, pays over the above sum of five 
thousand dollars, according to the provisions of the will of Philip Taylor, then 
this obligation is to be null and void; otherwise to remain in full force.” 

The district judge considered, that by the terms of the bond Jacobs was only 
liable for one half the amount thereof, and limited his responsibility to the sum 
of $2500. He condemned both the parties of the bond to pay interest from 
the 30th October, 1843, the day on which the right to claim interest by Miss 
Lowry terminated with her life. 

The money in the hands of Lambeth constituted a debt which bore interest, 
and we are at a loss for any principle on which he can be exempted from paying 
any portion of it. Jacobs, by the terms of the bond, only bound himself as 
surety for the payment of the capital and not the interest; he is only bound to 
pay interest from the day on which he was put in default. 
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We are not able to concur with our learned brother of the district court in 
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the construction he has given of the legal effect of this bond. It is true, that L cane, 


an obligation in solido is not presumed, and must be expressly stipulated; but the 
rule ceases to prevail where an obligation in solido takes place of right by virtue 
of some provisions of the law. Code, art. 2088. 

Where two persons bind themselves to pay a sum of money, each is only 
bound for his half; but by the contract of suretyship, the obligation on the surety 
is to satisfy the debt if the debtor does not. Such being the legal character and 
effect of the contract, where the surety is bound for a portion of the debt only, 
it ought to be expressed in the contract. 

The judgment of the district court, so far as it relates to the heirs at law of 
Philip Taylor and of Lambeth, is correct, and must be affirmed. 

The plaintiffs and appellees, in their answer, have asked for a change of the 
judgment against Jacobs, holding him for the amount of the bond; we think 
they are entitled to the relief prayed for. 

The judgment of the district court, dismissing the petition of intervention of 
the heirs of Philip Taylor and against William M. Lambeth, appellant, is 
therefore affirmed: the judgment against Charles A. Jacobs is reversed ; and it 
is decreed, that the plaintiffs recover from Charles A. Jacobs, the surety of 
William M. Lambeth, with interest from 13th November, 1843, the following 
sums, to wit, Mary L. Massey, the sum of eight hundred and thirty-three 
dollars and thirty-three cents; Henry L. Dorsett, the sum of eight hundred 
and thirty-three dollars and thirty-three cents; William Scott Tyler, the sum 
of four hundred and sixteen dollars and sixty-six cents; Bazil W. Tyler, the 
sum of four hundred and sixteen dollars and sixty-six cents; Harriet Vairin 
Reel, the sum of eight hundred and thirty-three dollars and thirty-three cents; 
Mary Therese Reel, the sum of eight hundred and thirty-three dollars and 
thirty-three cents; John. W. Reel, the sum of eight hundred and thirty-three 
dollars and thirty-three cents; together with costs of suit. Itis further decreed, 
that the appellants pay the costs of this appeal. 





Cuarues Fortier v. CHarzes F. Z1mMpe.. 


The setting aside an order of seizure and sale, does not affect the petition, and cannot be con- 
sidered as dismissing the defendant from the jurisdiction of the court; and where, from a 
change in the territorial jurisdiction of the,court, the property to be seized is thrown into 
the jurisdiction of another court, the plaintiff may, nevertheless, obtain a new order of 
seizure, and proceed on the petition in the original court. 

Article 2252, C. C., assimilates in all respects the voluntary execution to the confirmation or 
ratification of contracts; and where the parties to a sale execute the contract by giving 
notes for the price and signing a notarial act of sale, they will not be allowed to dispute 
the authenticity of the act, upon the ground that a certain person had not signed the act 
who was not a party to the sale, and was to have signed it merely in consequence of a 
stipulation in favor of the vendor. 

Where the vendor re-purchases property sold under an order of seizure and sale for the price, 
and the re-purchase is set aside on account of defects in the order of seizure, the posses- 
sion which the vendor had under the void sale does not prevent his claiming interest on the 
original price. 

The sheriff’s return is prima facie evidence that the forms of law as to seizure, notice, 

" appraisements and gale, have been complied with. If the return be untrue, the errors it 
contains should be specially set forth and shown. 
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The party fhaking opposition to a monition is to 7 legal intents the plaintiff, and must sub- 
stantiate his allegations by proof. 

Proceedings On an order of seizure and sale which are litigated by the defendant, suspend 
prescription. 

A third person cannot stand in judgment for the purpose of avoiding a judicial sale on account 
of informalities, of which the judgment debtor does not complain, without showing he has 
been injured by it, and without securing both the debtor and the seizing creditor against 
any loss which may result to them in consequence of the proceeding. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J 

Benjamin and Micou, for appellant. E.A. Bradford and TA. Clarke, 

for appellee. The judgment of the court (Slidell, J. recusing himself on 
account of relationship,) was pronounced by 

Rost, J. The plaintiff has appealed from a judgment sustaining the opposi- 
tion of John Slidell in a monitory proceeding. The material facts of the case 
are as follows: The plaintiff sold a tract of land to the defendant, Zimpel, for 
one hundred and thirty thousand dollars—twenty thousand dollars cash, and the 
balance in fourteen notes, endorsed by the opponent and others, each note having 
but one endorser. Those notes bore interest at the rate of ten per cent per 
annum from maturity till paid, and it was stipulated by the endorsers in the act 
of sale, that they should not by payment acquire the right of seizing and selling 
the property, and that they should not exercise the rights resulting from such 
payment before the vendor or his assigns had received in full the price stipu-"§ 
lated, and interest. The act of sale was not signed by one of the endorsers. 

The plaintiff applied to the First Judicial District Court, in 1838, for an order of 
seizure and sale, alleging himself to be the holder of all the notes given him, 
except the two notes at one year, endorsed by John Slidell and Seaman Field, 
which had been paid at maturity. The petition also alleged, that Zimpel was 
absent from the State, and represented by Frederick Frey, his attorney in fact. 

The first writ of seizure and sale issued on this petition was stayed by order 
of the plaintiff’s attorney, and, on motion, the court issued an alias writ of 
seizure and sale, under which the plaintiff became the purchaser, for forty-five 
thousand five hundred dollars. The plaintiff applied for a monition, to which 
the opponent made opposition on various grounds; this opposition was dismissed 
in the court below, but on appeal, the judgment was reversed, and the case 
remanded for further proceedings. 5 R. R..1S0. 

On the second trial, the district court sustained the opposition, and annulled « 
the sale, on the ground that the writ had issued for a larger amount than was 
really due. 

The plaintiff acquiesced in the a and considering the original petition 
as still in court, applied by a supplemental petition, in 1846, for a pluries writ, 
which was granted, and the property was sold a second time, to satisfy the 
balance due and interest, when the plaintiff became the purchaser for the price 
of nine thousand four hundred dollars. A monition was issued on this sale, and 
John Slidell made opposition to it. This appeal is taken from the judgment 
sustaining that opposition. 

The first ground of opposition is, that the court is without jurisdiction, because 
the property is situated out of the parish of Orleans. This, we consider, to be 
a question of practice, and as such, resting on authority. 

In the case of Ursuline Nuns v. Depassau,.2 N.S. 646, it was held, that the 
setting aside of an order of seizure did not affect the petition, and could not be. 
considered as dismissing the defendant. The same doctrine is recognized in the 
cases of Harrod v. Voorhies, 16 L. R. 256. Mader v. For, 15 L. R. 132. 
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It is contended, in behalf of the opponent, that these cases differ in essential 
particulars from the present; that the power of the court was not contested 
there : the only question was as to the mode in which that acknowledged power 
could be exercised. 

We do not perceive the distinction. If under these decisions, the petition is 
held to have been still in court, after the judgment setting aside the sale, the 
law organizing the judiciary under the New Constitution, conferred upon the 
Fifth District Court in relation to it, the jurisdiction of the former Court of the 
First Judicial District. The power of the court, on that hypothesis, cannot be 
drawn into question, and the plaintiff had the right to amend his petition so as to 
show the precise amount due, and the installments which had matured. 

The rule adopted by our predecessors appears to us founded in reason, and 
is evidently in furtherance of justice, and we do not feel authorized to depart 
from it. 

The next ground of opposition is, that the act of sale, not having been signed 
by all the parties to it, remained incomplete, and any one of them might with- 
draw ; that the act is, therefore not binding, and if it was, it is not authentic, 
and cannot be the basis of an executory proceeding. 

The contract was voluntarily executed by the delivery of the notes, and the 
taking possession of the property. Article 2252, C. C., assimilates in all respects 
the voluntary execution to the confirmation or ratification of contracts; and as 
it cannot be doubted that if all the parties in this case had either confirmed or 
ratified the contract by a notarial act, in due form, it would have been binding 
upon them; it became equally binding after their voluntary execution of it. 
Merlin, Questions de Droit, verbo. Ratification. 

Under the principle recognized in McMunus v. Jewett, 6 L. R. 536, the act 
was authentic, and an order of seizure could issue on it. Thompson, the 
endorser, who did not sign, was not a party to the sale. The stipulation he was 
to enter into was for the benefit of the vendor, and had nothing to do with the 
original contract. As in the case cited, the sale was signed by the vendor and 
the purchaser, two witnesses, and the notary. It would be carrying techni- 
cality too far not to consider it authentic. 

Another ground of opposition is, that no interest was due on $45,500, after 
the date of the first adjudication, it being shown that the plaintiff has been in 
possession of the premises since that time. The act of sale fixes the rate of 
interest for which the order of seizure issued, and the possession of the plaintiff 
since the fitst adjudication does not affect the contract. He can be viewed in no 
other light than as the tenant of Zimpel during that time. The claim of the 
latter on that account is unliquidated, and cannot be compensated with the 
interest stipulated in the act of sale. 

It is further alleged, that the forms of law, as to seizure, notice, appraise- 
ments and sale have not been complied with ; the sheriff’s return, showing 
that they were, is prima facie evidence of the fact. If the return is untrue, 
the errors it contains should have been specially set forth and shown. The 
allegations as made are too vague and general to be acted upon. Pargoud v. 
Guice, Adm’r. 6 L. R.,-77. 1 is also objected, that the monition has not been 
duly obtained and regularly advertised ; and upon this and the preceding ground 
of opposition it has been argued with great ingenuity that the party applying for 
the monition is the real plaintiff; and that, when opposition is made and infor- 
malities are alleged, the burthen of proof is upon him, and he must show affir- 
matively that the opposition is unfounded. We do not so understand the 
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monition law. The object of the Legislature was, to limit to sixty days the 
time within which judicial sales of real estate might be attacked for defects of 
form. The monition is a notice to all persons having rights in the property, 
that they must*avail themselves. of those defects within that time; and that 
after that period elapses they shall no longer be heard. Parties making opposi- 
tion under this law are, to all legal intents, plaintiffs, and must substantiate their 
allegations by proof. No informality has been shown in the manner of obtaining 
or of advertising the monition. We dismiss the plea of prescription, with a 
reference to the case of Stansbury v. McCall, 4th Ann. 322, in which we held 
that prescription did not attach under a similar state of facts. ‘The other points 
made are pleas to the merits, which cannot be inquired into in this form of 
proceeding. Although we have gone fully into the merits of this opposition, we 
must not be understood as recognizing the doctrine, that any third person may 
stand in judgment for the purpose of avoiding a judicial sale, on account of infor- 
malities of which the judgment debtor does not complain, without showing that 
he has been injured by it, and without securing both the debtor and the seizing 
creditor against any loss which may result to them in consequence of the pro- 
ceeding. Livingston v. White, 2d Aun. 902. Monition of Johnson, 3d Ann. 
656. Coiron v. Millaudon, 3d Ann. 664. Sewell v. Payne and Harrison, 
Stockton v. Downe, Administrator. 

The opponent, as one of the endorsers of Zimpel, stipulated in the original 


contract that he should not, by payment, acquire the right of seizing and selling © 


the property, and that he should not exercise the rights resulting from such 
payment before the vendor had received in full the principal and interest of the 
price. He voluntarily executed this contract, and it is binding upon him; as 
he has not shown that the property was more than sufficient to pay the amount 
due to the vendor, and the expenses attending a re-sale, it appears to us that 
he had no interest in it within the meaning of the act of 1834. 

For the reason assigned, it is ordered, that the judgment in this case be 
reversed. It is further ordered, that there be judgment in favor of the pur- 
chaser, Charles Fortier, on the opposition filed by John Slidell to the monition, 
and that the judicial sale referred to in said monition be homologated and con- 
firmed. It is further ordered, that the opponent pay costs in both courts. 

Eustis, C. J. I concur in the decree reversing the judgment of the district 
court, on the legal principle determined in the case of Copeland v. Labatut, 
and cases cited, in the opinion of the court. I do not think that a party, unless 


he shows an interest, as decided in those cases, can object to the forms of pro- 


ceeding of a judicial sale under the monition act of 1834. That act requires, in 
express terms, the party making the opposition to have some right to the pro- 
perty which is the subject of the sale. Under the statute, the sale by the 
sheriff ought to stand confirmed. 





TimoLEon CHAUVIERE v. Mrs. FLurecE et al. 


Where a community of acquets exists, property purchased, whether by the husband or wife, 
belongs to the community unless the contrary be proved, (C. C. 2371,) and the debts con- 
tracted daring the marriage, must be acquitted out of the common fund ; the wife’s sepa- 
rate property is not liable for them, although she may have given her promissory note, 
secured by mortgage upon her property, for the payment of such debts. 
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Tobe a public merchant, the wife must carry on a separate trade from her husband. C.C.128. CHAUVIER 


The separate property of the wife is liable for frauds committed by her. Suaiee 


PPEAL from the Second District Court of New Orleans, Lea, J. Grand- 
mont and Preaux, for plaintiff. Dufour and Train, for defendant. The 
judgment of the court was pronounced by 

Perston, J. The defendant, Mrs. Fliegé, is sued as the drawer of a promis- 
sory note in favor of J’. Myers & Co., and endorsed to the plaintiff. A special 
mortgage is claimed upon a lot of ground in New Orleans by virtue of an act of 
mortgage executed before Barnett, notary public, dated the 9th day of November, e 
1349. 

Mrs. Fliegé, authorized by her husband, answers that her free consent was 
never given to the execution of the note and mortgage sued upon, and that the 
mortgage was illegally and fraudulently obtained to secure the payment of goods 
sold and deliveréd to her husband, for his own trade, use and profit, no part of which 
inured to her benefit, and that the debt was contracted by him and not by her. 

Her counsel invokes the protection of article 2412 of the code, which pre- 
scribes, that ‘the wife whether separated in property by contract or judgment, or 
not separated, cannot bind herself for her husband, nor conjointly with him, for 
debts contracted by him before or during the marriage.” 

It is fully proved that the property mortgaged to secure the note belongs to 
Mrs. Fliegé and her minor child, and that her undivided portion of the lot is 
her paraphernal property, and that the note and mortgage was given tor mer- 
chandise purchased after her marriage with Fliegé. 

The marriage of the defendant with Mr. Fliegé superinduced of right a com- 
munity of acquets between them, as nothing is shown to the contrary. Code, 
2369. The property purchased by them belongs to this community, whether pur- 
chased by one or both of them,-until the contrary is proved; (art. 2371,) and the 
debts contracted during the marriage must be acquitted out of the common fund ; 
(art. 2372) and under this and article 2412 the wife’s separate property is not liable 
ble for them. For the husband is the master of the community, and, as to 
movable property belonging to the community, can give it to whom he pleasés 
without the consent of his wife, who has no control over it. ; 

The debt for which the note and mortgage was given in this case was there- 
fore the debt of the husband, and the wife’s separate property is not liable for it, 
unless something takes it out of these general principles ; because the payee and 
mortgagees were as well acquainted with our laws on this subject as she was. 
And if it had been clearly understood that she purchased the goods, for which the 
note and mortgage was given, still, according to the very words of the code, they 
would have been the husband’s goods, and the unpaid price his debt. 

{ A principal ground on which it is attempted to render the defendant liable in 
this case is, that she was a public merchant, and obligated herself in a matter 
relating to hertrade. ‘I'his was not expressed inthe note or mortgage nor alleged 
in the pleadings, but was almost the whole point to which the evidence was 
directed. To be a public merchant, a wife must carry on a separate trade from her 
husband. Code, article 128. To render her liable for merchandise purchased by 
her, it should clearly appear by evidence that her business at the time of the pur- 
chase was public and separate from her husband. 

It it proved that Mrs. Fliegé traded as a merchant while a widow ; but the re - 
cord furnishes no evidence that she carried on business at all, much less separate 
from her husband, efter her marriage. 
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It is urged that she purchased the goods, for which the note and mortgage was 
given, for the purpose of becoming a public merchant, and if she did not use them 
for that purpose she committed a fraud upon the vendors, and is therefore liable. 
The general rule, that the separate property of the wife may be rendered liable 
for her frauds, is not disputed; but upon the question whethera fraud was com- 
mitted or not by her, the district;judge, after the examination of much testimony, 
came to a conclusion in her favor, and we cannot say he erred. 

A wife should not be so easily subjected to the imputation of fraud for acts done 
in presence of her husband, as for those over which he had no control: thus, a 
wife cannot be convicted of a larceny committed jointly with her husband, unless 


- it beclearly shown that she was the instigator of the offence. 


The clerk of Myers & Co. who, as endorsers of the note, are the real plaintiffs 
in this case, testifies that Mrs. Fliegé purchased the goods; but he states that 
Mr. Fliegé. the husband, was present; and the very day they were purchased 
he made out the account, stating that Mr. Fliegé had bought the goods of S. 
Myers & Co., and receipted to him for them 

The account he gives of this, weakens very much his testimony, as the basis 
of a charge of fraud against Mrs. Fliegé. He says what induced him to make 
out the bi!l as it is made out, was that he did not know whether the goods 
bought by Mrs. Fliegé were for her own account or for that of her husband, 
but when he heard afterwards how the transaction was, he forgot to alter it. And 
yet the only thing tending to criminate Mrs. Fliegé is proved by him alone, and 
is inconsistent with the above statement: it is, that she declared to Myers at 
the time the goods were purchased, that she was going to open a store in Bien- 
ville street, and that F'liegé said he had nothing to do with the goods. The fact 
that he heard that Mrs. Fliegé gave a note and mortgage for the goods, may 
have had an influence on the memory of this witness, of which he is unconscious. 
He never saw the store on Bienville street, nor Mrs. Fliegé but on this occasion. 

It is impossible to charge the wife with the debt, on the ground that she perpe- 
trated a fraud, on such loose and unsatisfactory testimony of a single witness, in 
the employment of the party interested in establishing it. A little inquiry made 
by this clerk, or the trouble which Myers took in going with Fliegé and wife to the 
store of Dunbar §; Co., would have satisfied him that she could not be considered 
a public merchant doing business separate from her husband; and even if, in 
the superabundance of female conversation. she loosely mentioned that she was 
going to open a store, under the circumstances, her husband being present, in 
legal contemplation it would have meant the store of the community, and should 
have been so understood by those acquainted with our laws.. To charge her 
separately, the bill should have been made out in her name as a public merchant; 
and perhaps for their security the vendors should have seen that, as such, she 
opened the store for herself. 

The bill of goods purchased from Dunbur § Co., was made out in the same 
manneras being bought by Monsieur Fliegé; and Mr. Dunbar testifies thathe sold 
them to a gentleman and lady who came with Mr. Myers, on his acceptance. 

Except the statement of Myers’ clerk of the declaration of Mrs. Fliegé, as to 
her future intention which, if rightly recollected, is but weak testimony, and on 
which he did not act at the time in making out the account of sales, there is no 
evidence in the record to charge Mrs. Fliegé as a separate purchaser of the 
goods, or as guilty of a fraud. 

Many witnesses were examined, who show that Mr. Fliegé opened and kept 
the store publicly, and that his wife attended to her domestic concerns, and never 
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held herself out as a merchant carrying on a business separate from her husband 
after her marriage. 

There is no evidence that the contract or property purchased inured to her 
separate benefit more than any other community contract or property ; and the 
case cannot be distinguished from the long list of cases in which creditors have, 
unsuccessfully, attacked wives in community, on their contracts, commencing 
with our earliest reports and ending with some decisions during the last year 
which are not even yet reported. See. 7 O. S. 484; and the case of Count de 
Gaalon v. Mrs Girod—not yet reported. 

Thatghe defendant gave her note and mortgage to set up her husband in busi- 
ness, he having none, there is no doubt ; and having been in the same line of busi- 
ness before her marriage, she aided him with her experience in making pur- 
chases. Our laws presume the marital influences which produce such contracts. 
It is exercised in private; neither husband nor wife ever proclaim it. The arti- 
cles of the code for the protection of the wife, are based entirely on the presump- 
tion of its existence without proof. The business of her husband having proved 
unfortunate, the wife has chosen to avail herself of the protection to her weak- 
ness which those articles afford ; and it cannot be denied by the courts, whatever 
we may think of the legislation. 

The judgment of the district court is affirmed, with costs. 





Davip BIGELow v. JoHN Kear et al. 


The drawer of a promissory note. who had resided in New Orleans, removed to Madisonville 
before the maturity of the note, leaving no office or place of business in New Orleans, 
though frequently in the city. To bind the endorser, demand should have been made of 
the drawer, either in person, or at the place of his domicil in Madisonville. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Race and Foster, for plaintiff. Hoffman and Ogden, tor defendants. The 
judgment of the court was pronounced by 

Surpewt, J. The defendant, Kellar, is sued as endorser of a note made by 
Black, dated at New Orleans, 15th August, 1848, and payable at twelve months 
after date. His defence is, that there was not a demand of payment of the 
maker. 

It appears that Black, at the date of the note, resided in New Orleans, but in 
March, 1849, he gave up the house he rented there, and removed with his 
children and wife (or a person, at least, with whom he lived as such) to Madi- 
sonville, in the parish of St. Tammany. The circumstances of this change of 
residence were sufficiently strong to satisfy the district judge that Black could not 
be sued in New Orleans, and his plea of domicil waconsequently sustained. The 
evidence shows that himself and family occupied the house at Madisonville, at 
the date of the maturity of the note, and for some months subsequent ; and down 
to the trial of the cause, his domestic arrangements, in that particular, do not 
appear to have been changed. 

It appears, however, that he was in the habit of frequently visiting New 
Orleans. He had kept a shoe shop in New Orleans, and retired from that busi- 
ness when he removed his family to Madisonville. But some mercantile affairs 
appear to have remained unsettled. The testimony as to the frequency of his 
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visits is somewhat indefinite ; but it may be inferred on the whole that he came 
to New Orleans once or twice a week. He had given up the office or place of 
business which he occupied while dwelling in New Orleans; but was in the habit 
when he came to town, of resorting to the office of Felch, an intimate friend. 
He had no commercial books there, but would write letters there, read the 
newspapers, and make memoranda in a memorandum book which he carried about 
with him. His habit of resorting to the office of this friend seems to have been 
generally known, and the inquiries there, by persons wishing to see him, were 
frequent. Three days before the note was protested, the notary's clerk went 
to Felch’s office to inquire about Black, and was told that he resided in the 
parish of St. Tammany, and had no office in that building. It also if proved, 
that the plaintiff was in Madisonville in July or August, 1849, and was told by 
a person of whom he inquired that Black resided there. 

We think it clear that the holder was bound to make a presentment, either to 
Black personally, or at his new domicil at Madisonville, unless he can be con- 
sidered, under the evidence, as having a place of business at New Orleans. So 
that the case turns upon the question, whether Felch’s office where the note was 
presented, at maturity, was Black’s place of business, in such a sense as to 
authorize a presentment there. Upon this point, we think the case is with the 
defendant. Black’s visits to New Orleans were occasional only. He had 
ceased to transact any regular business there. His presence at Felch’s office 
to receive any demands made upon him, was uncertain, nor was any one left 
there in his absence to answer for him. His removal to Madisonville was 
brought to the holder’s knowledge before maturity, and the answer made to his 
agent, the notary’s clerk, was a timely warning not to treat Felch’s office as his 
place of business. 

It is therefore decreed, that the judgment be reversed, and that there be judg- 
ment as in case of non-suit; the plaintiff paying costs in both courts. 





Wivow L. Fourcuer v. Day, Kuen & Co. et al. 


Payments made in.anticipation to contractors are considered as not made, so far as the 
rights of workmen and furnishers of materials are concerned. C. C. 2745. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
H. Griffon, for appellant. Collins, Denégre, and Race and Foster, for 
appellees. The judgment of the court (Preston, J. recusing himself, having 
been of counsel in the case,) was pronounced by 
Supe, J. We concur with the district judge in the opinion, that the pay- 
ments made by the plaintiff in anticipation, are to be considered as not made 
with regard to the defendants, workmen and furnishers of materials. C. C. 
2745. Act of 1844, sec. 6, p. 35. 
The judgment of the district court is therefore affirmed, with costs. 
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Rosert Copetanp v. Fevix Laspatut et al. 


Where the plaintiff sues to annul a sheriff's sale of his property after it has been re-sold at 
private sale to a bona fide purchaser, upon the ground of informalities in the mode of 
appraisement, he must show injury to himself in consequence of the informalties, and 
furnish security to warrant that the property, if re-sold, would bring a higher price than 
it did at the sale which is sought to be annulled. 

The deputy sheriff is authorized to administer the oath to the appraisers of property sold at 
sheriff’s sale; and the law does not require that the appraisers, if acquainted with the 
property, should personally inspect it for the purpose of making their appraisement. 


PPEAL from the Second District Court of New Orleans. Lea, J. E. H. 
rell, for plaintiff. Benjamin and Micou, for defendants. The judgment 
of the court was pronounced by 

Rost, J. The defendant, Labatut, originally sold to the plaintiff a small 
plantation and dwelling house, partly for cash and the remainder on time. The 
notes given by the plaintiff not having been paid at maturity, Labatut took out an 
order of seizure, under which the property was sold. It was adjudicated to 
him for a sum exceeding two-thirds of the appraisement, and he has since sold 
it to his co-defendants, who are purchasers in good faith and for a valuable con- 
sideration. 

The plaintiff first instituted an action to annul the sale and recover the 
property on grounds utterly frivolous. The defendants excepted to the peti- 
tion, alleging that the plaintiff had shown no cause of action, and prayed to be 
dismissed from the suit. The district judge sustained the exception, and ordered 
that the plaintiff’s petition be dismissed, with costs. The plaintiff has since 
instituted this proceeding, in which, besides setting up the same grounds of nul- 
lity, he alleges that the appraisers were not sworn, and that if they were, the 
appraisement is null, because they did not examine the property after the oath 
had been administered to them; that one of them, at least, never was in the 
house, and could form no correct estimate of its value. 

The defendants filed a peremptory exception of res judicata. They also 
pleaded the general issue, and averred that they were purchasers in good faith 
for a valuable consideration. They also claim damages in reconvention for the 
slander of their title. The judge, without passing upon the peremptory excep- 
tion, decided the case against the plaintiff on the merits; and he has appealed. 

There is no error in the judgment. The petition contains no allegation, and 
the record no proof of any injury having been sustained by the plaintiff, in con- 
sequence of the informalities alleged ; and no offer on the part of the plaintiff to 
warrant that the property, if re-sold, would bring a higher price than it did 
before. Under the rule which we have found it necessary to adopt, those 
omissions would prevent us from disturbing the judgment, even if the informali- 
ties were much more material than they actually are. As the case is before us, 
the plaintiff is without interest, and therefore without right to contest the adju- 
dication. Coiron v. His Creditors, 3d Ann. Sewell v. Payne & Harrison, 5th 
Ann. 255. Chrétien v. Richardson, ante p.2. Stockton v. Downey, 6th Ann. 
We think, with the district judge, that on the merits the case is with the defen- 
dants. The deputy sheriff was fully authorized to swear the appraisers. 
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The appraisers appointed were both well acquainted with the property. It 
is true, one of them testifies, that he had never been in the house, and that he 
did not go on the premises after he was sworn. But it is shown, that he 
yielded to the opinion of the other appraiser, and adopted his valuation. It would, 
no doubt, have been more regular that both should have gone on the property ; but 
no law required them to do so; and they appear to have acted honestly, and to 
have made a fair appraisement. There would be no end to litigation if, under 
such circumstances, judicial sales could be set aside. The rule that many things 
are forbidden to be done, which, when done, acquire validity, applies with much 
greater force when the act or omission complained of is not forbidden. 

The judgment is affirmed, with costs. 





James E. Wooprurr & Co. v. Frencu & Co. et al. 







Where an attachment has been levied in the hands of the same parties in this State and also 
in another State, the court is bound to protect the garnishee, who stands before it, with- 
out laches or default, from the danger of being subjected to pay the same debt twice. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
C. M. Emerson and H. D. Ogden, for appellees. A. K. Josephs, for 
intervenors. Rozier, for appellants. The judgment of the court was pro- 
nounced by 
Eustis, C. J. This is an appeal taken by Small & McGill from a judgment 
rendered against them as garnishees, by which they were condemned to pay the 
balance in their hands to the plaintiffs, in part satisfaction of the judgment in 
the attachment suit. The judgment rendered against them was ex parte, on 
their answers to interrogatories ; no traverse or exception appears to have 
been taken to their answers; judgment was taken against them at the time of 
the rendition of the judgment against the defendants; no appearance on their 
part was made at the trial The date, at which the plaintiffs assume the funds 
in the hands of the appellants to have been attached, is the 14th of May. 1849. 
In their answers, they state, that they have in their hands a certain fund 
belonging to the defendants: they further say, that on the 10th day of May, 
1849, they were garnisheed in three several suits, instituted in the Court of 
Common Pleas of St. Louis County, in the State of Missouri, against the said 
defendants : one suit instituted by J. E. Woodruff, M. P. Woodruff and Robert 
M. Henning; another by Solon Humphreys and George W. Thatcher; a third 
by Henry J. Danah and Augustus W. Pomeroy; all of which will more fully 
appear by Exhibit ““C” hereunto annexed, and made a part hereof; and which 
exhibit shows the amount claimed in each suit, and the order in which the 
seizures were made: the said attachments were all served on respondents on 
the same day—the 10th day of May, 1849. That the firm of Small § McGill, 
of New Orleans, is composed of Joel Small and Theodore L. McGill, respov- 
dents ; that said Small resides in St. Louis, in the State of Missouri, and that 
said McGill resides in the city of New Orleans; that the firm J. Small §; Co.., 
of St. Louis, is composed of the same members. That they are advised, and 
believe, and therefore say, that the aforesaid attachments served in the State of 
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Missouri, in said suits, have the priority over those served on respondents in Weeagere 


this State. That the attachments in the two suits instituted in this court, and 
those in the State of Missouri as aforesaid, are laid on the same property, rights 
and credits, and on the same indebtedness, as stated herein, and none other ; said 
attachments, all comprising the same things. 

The learned judge, in giving judgment against the garnishees, considered that 
there was nothing in the testimony before him to enable the court to pass on the 
Missouri attachments. This we consider as true. ‘The answers of the appel- 
lants disclosed nothing but the pendency of the attachments; and the question 
is, whether by those answers they subjected themselves to an absolute judg- 
ment. 

Our impression is, that if the plaintiffs were not satisfied with the answers of 
the appellants, relating to the attachments in Missouri, they ought to have 
excepted to them, or to have given notice to produce copies of the records; or 
if any ulterior steps had been taken in those suits, they ought to have exhibited 
evidence of the fact. We do not consider that the plaintiffs, having made the 
first attachment in Missouri, as freeing the case from the embarrassment created 
by the subsequent attachments. For, in the event of the plaintiffs’ attachment 
failing from some defect of form, the other creditors, who have an interest in 
defeating it, would take its place, and then stand as creditors having attachments 
prior in time to those instituted in this State. Our courts have, on several occa- 
sions, experienced the difficulty of deciding in relation to the rights of parties 
under attachments levied on the same parties in this and another State at the 
same time; and they have always thought themselves bound to protect the gar- 
nishee who stands before them without laches or default. Robeson v. Carpen- 
ter, 7 N.S. 32. West, Syndic, v. McConnell, 5 L. R. 428. Frazer v. Wilcor, 
4 R. R. 529 

We think, in the present case, provision ought to be made to prevent the 
garnishees from being subjected to pay the same debt twice, either by directing 
a stay of proceedings on the judgment against the defendants for a seasonable 
term, or proper security to be given to the garnishees to indemnify them against 
loss from the previous attachments. This the district court, having the control 
of the matters in controversy, will be enabled to do better than we can, as the 
case is now presented to us. We make no decision as to the conflicting claims 
of the other attaching creditors, Humphreys and Thatcher, which, of course, 
are open for adjudication. 

The judgment appealed from is therefore reversed, and the case remanded 
for further proceedings according to law; the appellees paying the costs of this 
appeal. 


IIR PL BLL aaron" 


Tuomas Spence v. Georce Brooks. 


. 
Under C. C. art. 2746, the farnisher of labor and materials for the construction of a house 
has no privilege for the sum of $556 55, unless there was a written contract duly regis- 
tered. 


PPEAL from the First District Court of New Orleans, Larue, J. Frank 
Haynes, for plaintiff. Warfield and Rand, for defendant. The judgment 
of the court was pronounced by 


venees. 
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© SPENcE Supe.t, J. The plaintiff claims an amount of “556 55, for labor and 
Brooxs. materials furnished to the defendant in the construction of a house. 

It appears that there was no agreement reduced to writing and registered, as 
required by the art. 2746 of the Civil Code ; and under these circumstances, we 
think, there should not have been a decree of privilege. See Taylor v. Crain's 
Administrator, 16 L. R. 202. 

We think there was not error in allowing the plaintiff interest from the judi- 
cial demand. 

It is therefore decreed, that the judgment of the district court, so far only as 
it allows a privilege, be corrected, and that the claim of privilege be rejected; 
and it is further decreed, that, so corrected, the said judgment be affirmed ; the 
costs of appeal to be paid by the plaintiff. 


: 





Succession oF ELIzABETH SCHILTMEYER. 





Under C.C., art. 330, the tutor is bound to furnish security before taking possession of the 
ward’s estate, and cannot be allowed to take possession of the property for the purpose 
of making an inventory. 





PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 

Schmidt and Iiaynes, for appellee. Roselius, for appellant. The judg- 
ment of the court was pronounced by 

Preston, J. Herman H. Oetkar died in this city on the 18th of December, 
1848, leaving a widow, one child, and a small property. It belonged to the com- 
munity of acquets which existed between him and his wife. She, therefore, 
after his death, became owner of half the property, and usufructuary of the 
other half during her life. 

The widow also died on the 25th of September, 1850, leaving the child, Henry 
Oetkar, the only heir to all the property. Henry Schiltmeyer, his uncle, has 
been appointed and qualified as his tutor, but has not given security. 

The deceased widow made a will, appointing Wilhelm Gredtch her executor, 
with seizin of the estate. By her will, she gave the fourth of her estate to 
the Catholic Asylum for orphan boys, on conditition of taking charge of her son, 
to whom she gave the residue of her estate. 

It does not appear that her estate owes anything. The tutor of the child 
alleges, that he has made the arrangement with the asylum contemplated by the 
will, and demands the possession of the estate, as authorized by article 1664 of 
the Civil Code. The district court ordered the executor to give the possession 
of the estate to the tutor ; and the former has appealed. 

He contends, that the tutor is not entitled to receive the estate until he gives 
security, as required by the 330th article of the code. In this, we think the 
executor is right, and that the tutor should not be put into possession of the pro- ° 
perty of his ward without giving security. It may be, as contended, a misfor- 
@une to her child, that the deceased appointed an executor, and gave him the 
seizin of her estate, but that was authorized by law: to put his tutor into posses- 
sion of his estate without security, might entail on him misfortunes not autho- 
rized by law. 

The district court came to the conclusion, on consideration of articles 329, 330, 
and 1034 of the code, that the tutor was not bound to give security until an 
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inventory was made, and that the executor was bound to deliver to him the Succession or * 
' effects of the estate, in order to make the inventory. ee 

An inventory was made by the executor as late as the 29th of September, 
1850, which was signed by the present tutor as tutor ad hoc to the minor. 
We do not see the necessity of a second inventory, although, undoubtedly, if a 
length of time had intervened between the period of making the inventory of the 
estate and the appointment of the tutor, the court might very properly order a 
new inventory. 

We think the executor should have been required to render his account, as 
directed by article 1003 of the Code of Practice, that he should have been 
ordered to deliver the property and funds found in his possession, according to 
this account, to the tutor, in compliance with the provisions of that and the 
articles of the Code of Practice immediately following, and also of article 1664 
of the Civil Code, invoked by the tutor. 

The balance found against the executor, and the value of the property he is 
ordered to deliver to the tutor, according to the appraisement and inventory 
already made, would show the amount for which the tutor should give security, 
with the addition of such sum as is required by law. 

The judgment of the district court is reversed; and it is ordered, that on the 
petition of the tutor of Henry Schiltmeyer, the executor of the will of his mother, 
render an account of the estate in his possession, ard deliver over the same to the 
tutor, on his giving security, according to article 1041 of the code, in an amount 
exceeding by one-fourth the balance of funds in the hands of the executor, 
added to the value of the property which he is directed to deliver over to the 
tutor, according to the inventory made by them, on the 29th of September, 
1850: the costs of this and of the district court to be paid by the estate. 
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BaRATARIA AND LarourcHE Cana Co. v. V. Sontat, Sheriff. 


The exemption in favor of the Barataria and Lafourche Canal Company created by the 
second section of the act of 9th January, 1833, does not extend to slaves or other pro- 
perty belonging to the company, but relates to their capital stock only. 


PPEAL from the District Court of Jefferson, Clarke, J. Dufour and 
Lavergne, for plaintifis. A. W. Jourdan, for defendant. The judgment of 
the court was pronounced by 

Rost, J. The plaintiffs have enjoined the sale of a slave seized by the 
sheriff of the parish of Jefferson to satisfy the taxes imposed upon their real estate 
and slaves, on the ground that they are exempted from taxation during the period 
of twenty-five years from the promulgation of an act of the Legislature, passed 
in 1833. After hearing, the injunction was dissolved by the district judge; and 
the plaintiffs appealed. . 

The second section of the act relied on provides, that the company shall be 
exempt from paying any tax during twenty-five years, and that after that period 
they shall pay no more than twenty-five cents upon each and every one hundred 
dollars composing their capital stock; provided that no slaves and other pro- 
perty, except stock belonging to the company, shall be exempt from the ordinary 


taxes. 
9 
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“". Baratanm = The plaintiffs contend that this proviso is only to take effect at the expiration 


AND 
LaFrovrcu 


v. 
Soniat, 


, ‘Of twenty-five years, and that, in the mean time, they cannot be taxed. If this 
Cana Co. 


were 80, it is probuble they would have made the discovery before. e think 
with the district judge that there is nothing in the proviso which would authorize 
a court of justice in thus limiting its application. The Legislature has, in 
several instances, exempted thé capital stock of corporations from taxation. But 
it has never goné beyond this ; and the impolicy of extending the exemption to 
their property without knowing what that property may be, is so obvious, that 
even if the words of the statute were of doubtful import, we could not adopt 
the construction pressed upon us by the plaintiffs’ counsel. For analogous 
exemptions from taxation, see acts of 1833, p. 167; and acts of 1836, p. 27. 5 
R.R.151. 10 R.R. 187. 
The judgment is affirmed, with costs. 
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Tuomas W. Curvy, for the use of, &c., v. PrerrE BLANCHARD. 


Possession is a fact and not a right ; and although resort may be had to the title to show the 
extent of the possession, the fact of possession itself must be ascertained without regard 


, to the nature of the title under which the parties claim. 


Damages may be allowed in a possessory action for a tortuous possession. 


PPEAL from the District Court of West Baton Rouge, Burk, J. W. B. 
Robertson, for plaintiff. 7’. G. Morgan, for defendant. The judgment 
of the court was pronounced by 

Rost, J. This isa possessory action, in which the plaintiff also claims damages. 
Both parties claim to possess under metes and bounds, according to the calls of 
written titles. Each show a previous actual possession of a part of their 
respective tracts. But the portion over which their possessions lap is woodland, 
and has never been in the actual possession of either. There was judgment in 
favor of the plaintiff for the possession, and one hundred dollars damages. The 
defendant has appealed. 

The defendant’s counsel argues, that as the land, the possession of which is 
in controversy, has never been in the actual possession of either party, resort 
must be had by both to their titles to show the extent of their civil possession ; 
and that, as those titles are introduced and relied upon by them, the party show- 
ing the superior title must be maintained in possession. The defendant possesses 
under a patent from the United States, a title superior in dignity to that of the 
plaintiff. ; 

The position assumed by the defendant’s counsel cannot be maintained. We 
have often held that possession is a fact and not a right; and that although resort 
may be had to the title to show the extent of the possession, the fact of pos- 
session itself, when it is at issue, must be’ ascertained without regard to the 
nature of the title under which the parties possess. 

The only question before the district judged, this case was, which of the 
two parties had shown the most conclusive and frequent acts of possession 
during the year which preceded the institution of the suit. This is a question 
of fact, resting on the testimony of witnesses known to him and examined in 
his presence. Their evidence authorizes the conclusion to which he came; and 
we cannot interfere with the judgment. 
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It is urged, that in a possessory action, the quéstion of possession is alone to CHINN 
be inquired into, and that no damages can be allowed under it. The counsel ha8 p,,ycuanp. 
not favored us with any authority in support of this position, and we are unable 
to perceive why, under our liberal system of practice, damages sustained in 
consequence of the tortuous possession of the defendant in a possessory action™ 
should not be recoverable under it. ‘The damages claimed in this case do not 
appear excessive. 

The judgment is therefore affirmed, with costs. 





Joun Doorey v. Patrick DELANEY. 


Where a purchaser acquires property which is divided by the boundary line between two 
adjoining parishes, and registers his purchase in one of the parishes only, the part lying in 
the other parish is liable to seizure by a creditor; especially if it is not proved he had 
notice of the sale. 


PPEAL from the District Court of Terrebonne, Burk, J. Shields, for 
plaintiff. Beatty and Hall, for defendants. The judgment of the court 
was pronounced by 

Suivext, J. Delaney obtained a judgment against Jeremiah Dooley, and had 
it recorded in the parish of Terrebonne, in 1846. Subsequently, he caused a 
tract of land in the parish of Terrebonne to be seized under fieri facias; and 
thereupon, John Dooley, who alleges himself to be the owner of the land, brought 
this suit, and obtained an injunction. There was judgment perpetuating the 
injunction, and the defendant has appealed. It appears, that in 1845, John 
Dooley bought of Jeremiah Dooley, by notarial act, a tract of land, of which 
that seized forms a part. Of the tract thus purchased, a part lies in the parish 
of St. Mary, and a part (being that in controversy) lies in the parish of Terre- 
bonne, a bayou dividing the two parishes. The purchaser had his deed of 
purchase recorded in St. Mary, but not in Terrebonne. We think it clear that 
the registry in St. Mary did not relieve the plaintiff from the necessity of 
recording in Terrebonne, so far as the part of the tract there situate is con- 
cerued. Under the act of 1810, the sale is inoperative against Delaney. See 
act of 1810, sec. 7. Moreau’s Digest, vol. 1, p. 286. 

It is not improper to observe, that there are no equitable circumstances proved 
against Delaney, which would deprive him of the position of a creditor acting 
bona fide, and without notice. 

It is therefore decreed, that the judgment of the district court be reversed; 
that the injunction be dissolved ; that the said defendant, Delaney, have leave to 
proceed to execute the judgment by said Delaney obtained against said Jeremiah 
Dooley, by seizing and selling, to satisfy the same with costs, so much of the 
tract of land described in the deed of sale, whereof a copy is of record in this 
cause, by said Jeremiah Dooley to John Dooley, as lies in the parish of Terre- 
bonne ; and it is further decreed, that the said Delaney do recover from the 
said John Dooley and C. C. Wallis, his surety, in solido, the sum of four hun- 
dred and fifty dollars, for interest and damages, and costs of this suit in both 
courts, 
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> State or Louisiana v. Louis BorpDELOoN et al. 





The act of March 21st, 1850, making an appropriation for the Louisiana Legion, is not in con- 
travention with the 93d article of the Constitution of the State, and the money should be 
paid by the treasurer, without any further appropriation by the Legislature. 

A mandamus is the proper remedy fur enforcing the performance of acts on the part of a 
public officer strictly ministerial, and in which there is no discretion vested in them. 


PPEAL from the First District Court of New Orleans, Larue, J. This 

case arose from an application for a mandamus against the auditor of public 

accounts and the State treasurer, upon the relation of the major-general of the 
Louisiana militia. 

The judgment of the district court was as follows : 

‘‘The relator alleges, that he is by law entitled to receive from the State trea- 
surer, the sum of two thousand five hundred dollars, but that Louis Bordelon, 
Auditor of Public Accounts, refuses to deliver to him the warrant upon the 
State treasurer for the said sum, without which warrant it cannot be legally 
paid. A motion to show cause why a mandamus should not issue to the audi- 
tor and treasurer, was granted. And the cause shown by both is the same, to 
wit: ‘that there is no law specially appropriating the amount of money for 
which a warrant has been demanded in this case, and that without a specific 
appropriation no money can be drawn from the treasury, under the 93d article 
of the Constitution.’ 

‘* The only question, then, in this case is, whether any appropriation has been 
made by law of the sum for which the warrant is claimed, in conformity with 
the Constitution of the State. 

‘The article of the Constitution declares that ‘no money shall be drawn 
from the treasury but in pursuance of specific appropriation of money be made 
for a longer term than two years.’ The same rule, with the exception of the 
word specific, was contained in the former Constitution. (@rt. 6, sec. 5.) Why 
this word was inserted does not appear from the proceedings of the convention, 
for the article was reported and adopted without debate; (Debates in Convention, 
823 ;) but as it was evidently designed to change what formerly existed, full force 
and effect must be given to it. 

‘“* The law under which the applicant in this case claims the warrant from 
the auditor, is entitled ‘an act making appropriations for the support and main- 
tenance of the Louisiana Legion, and the volunteer uniformed companies now 
organized. and which may be hereafter organized in the city of New Orleans,’ 
and was approved March 21st, 1850; and it enacts, ‘that the treasurer of the 


* State pay upon the warrant of the auditor of public accounts, out of any moneys 


in the treasury not otherwise appropriated, to the major-general of the first 
division of the Louisiana militia, and, in his absence, to the brigadier-general of 
the Louisiana legion, and, in the absence of both the above named, to the 
brigadier-general of the first brigade Louisiana militia, the yearly sum of two 
thousand five hundred dollars, for the ‘support and maintenance of the Louisiana 
legion, and of the other volunteer companies uniformed, now organized in the 
city of New Orleans, or which may be hereafter organized, and be attached to 
any present military organization, and not otherwise provided for by law.’ The 
act further proceeds to direct the mode in which this money shall be distributed. 
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“It is contended, that this is not a specific appropriation, nor, indeed, any 
appropriation at all. The first thing thatimpresses itself upon the mind is, that 
the General Assembly intended the act to be an appropriation act. This is 


evident from its title. Has the Legislature, im the body of the law, failed to, 
accomplish its intention? What is the meaning of the word appropriate? It . 


is to allot, assign, set apart, apply, anything to the use of a particular person or 
thing, or for a particular purpose. This may be done without using the word 
appropriate itself. And this act certainly does assign, allot, and set apart a cer- 
tain portion of the public moneys not otherwise appropriated, and directs the 
said portion to be paid to particular persons, for a given purpose. There are no 
formal words required to be used in an appropriation bill. The Constitution has 
not undertaken to direct what technical language shall be employed ; this has 
been wisely and safely left to the legislative power, and they seem to have used 
their right in this instance in such a manner as to leave no doubt to what they 
meant to do, or of what they did. The language of this act must, therefore, be 
regarded as fully sufficient to constitute an appropriation. 

‘*[s the appropriation specific in the intent of the Constitution? It is specific 
in the amount to be paid—two thousand five hundred dollars a year. It is 
specific in the person to whom it is to be paid—one or the other of the named 
officers, as the case may be. It is specific as to the time when the money is 
to be paid in each year, during two years. It is specific as to the purpose for 
which it shall be used—the maintenance of the legion and certain other volun- 
teer companies. It is specific as to the money out of which the same shall be 
puid—any moneys in the treasury not otherwise appropriated. In what other 
respect an appropriation could be constitutionally required to be specific, has not 
been suggested by counsel, nor does it occur to the court. In the only sense, 
then, in which the words of the Constitution can have any meaning, so as to dis- 
tinguish a specific appropriation from any other appropriation, the present act 
seems to be as specific as it can be possibly made. 

‘It is therefore ordered, adjudged and decreed, that the rule be made abso- 
lute, and that a peremptory mandamus issue, as prayed for.” 

D. Augustin, for the relator. Isaac Johnson, Attorney General, for the 
defendants. The judgment of the court was pronounced by 

Eustis, C.J. The relator alleges that he is by law entitled to receive from 
the State treasurer the sum of two thousand five hundred dollars ; but that Louis 
Bordelon, Auditor of’ Public Accounts, refuses to deliver to him the warrant 
upon the State treasurer for the said sum, without which warrant it cannot be 
legally paid. A rule to show cause why a mandamus should not issue to the 
auditor and treasurer was granted, and the cause shown by both is the same, to 
wit: ‘that there is no law specially appropriating the amount of money for 
which a warrant has been demanded in this case, and that without a specific 
appropriation no money can be drawn from the treasury, under the 93d article 
of the Constitution. 

The only question, then, in this case is, whether any specific appropriation 
has been made by law of the sum for which the warrant is claimed, in confor- 
mity with the Constitution of the State. 

The judge of the First District Court of New Orleans,, in which these pro- 
ceedings were instituted, after a careful examination of the question submitted, 
made the rule absolute, and directed a peremptory mandamus to be issued as 
prayed for. ° 
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The attorney general, representing the auditor and treasurer, appealed 


v. . 2 
Borprton. from this decision. 


We concur with the district judge in the view he has taken of the statute 
under which the relator claims. We consider the mandamus as enforcing the 


. performance of an act on the part of public officers strictly ministerial, in which 


there is no discretion on their part ministerial or otherwise, and that it is the 
proper remedy for a case of this kind. The United States on the relation of 
Stokes v. Amos Kendall, Postmaster General. 12 Peters, 524. 

We do not find the statute under consideration to be in conflict with the sec- 
tions of the act of 1847, to establish and regulate the treasury department, cited 
in argument by the attorney general. 

The judgment of the district court is therefore affirmed. 


AxsraHam Hacer v. Joun Nowan. 


If aman professes to be a competent kettle setter and undertakes a work of that descrip- 
tion, he is bound to bring to the execution of it the requisite skill; but he is entjled to 
fair play, aud his work should not be strained before it is thoroughly dry. 


PPEAL from the District Court of West Baton Rouge. Penn, J. G.S. 
Lacey, for plaintiff. S. P. Greves, for defendant. The judgment of the 
court was pronounced by 

Rost, J. The defendant employed the plaintiff to put up two sets of sugar 
kettles for him, and, after the work was done, paid him $500. The plaintiff 
now claims $374, the balance alleged to be due him for the value of the work. 
The defendant refuses to pay, on the ground that the plaintiff had insured, that 
the kettles would last three years, but that the work, on trial, proved so 
defective that he was put at much expense in repairs after the first year, and at 
the end of the second, was compelled to have the kettles taken down and re-set. 
He also alleges loss in consequence of the leakage of the work, and prays for 
damages in reconvention. 

The case is before us on the appeal of the defendant from a judgment ren- 
dered against him, on the verdict of a jury, for the sum claimed. 

There is no doubt, that if a man gives himself out as a kettle setter, and 
undertakes a work of such vital importance to the sugar planter, he is bound to 
bring to the execution of it the requisite skill and experience. But he must 
have fair play ; no unusual amount of labor should be required of him, and his 
work should not be strained before it is thoroughly dryed. 

It seems that, although the work in this case appeared well done, and the 
defendant frequently expressed his satisfaction of it, it did not stand fire, the 
arches settled, the cross timbers burned, and the kettles leaked badly. Wit- 
nesses testify, that this was owing to the kettles having been used before the 
masonry was dry, and also to frequent stoppages in grinding. These reasons 
are not very satisfactory. But there are other facts in the record, which proba- 
bly had greater influence on the minds of the jury. 

The defendant had employed another kettle setter, who disappointed him. 
He waited until the grinding season before he employed the plaintiff, and 
then made him work week-days, Sundays, and at night. The jury were justi- 
fied in coming to the conclusion, that the defects of the work were attributable 
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to the haste with which they had been put up, and to the unreasonable amount Hacer 


of labor which the plaintiff had been made to perform. We do not know that Seren. 
this was the ground upon which the jury decided; but it is enough that it may 
have been, to induce us to sustain the verdict. 

The judgment is affirmed, with costs. 
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Reese and Secer v. SreaMER Mary Fo ey et al. 


Where a boat pushes out into the river, with another in tow, in the crowded port of New 
Orleans, across the track usually pursued by ascending vessels, a due degree of caution 
would dictate that her officers should assure themselves there was no boat ascending 
which might endanger their vessel ; and if she be damaged by collision without such pre- 
caution, no damages will be awarded. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 

The judgment of the district court was in favor of the plaintiff for the cost 

of repairing the damages suffered by the collision of the steamer Ben Adams 
with the Mary Foley. 

Schmidt, for plaintiffs. Walker and Griffith, for defendants. The judgment 
of the court was pronounced by 

Supe, J. The owners of the steamboat Ben Adams claim from the 
owners of the steamboat Mary Foley compensation for damages occasioned 
by a collision, alleged by the plaintiffs to have been caused by the negligence 
of those in charge of the latter vessel, and without any fault on the part of the 
plaintiffs. 

The Mary Foley was going up the river, and appears to have been pursuing 
the course usually taken at that point by ascending vessels, that is to say, she 
was running along the line of vessels moored along the upper wharves of the 
Second Municipality, at a little distance from them; but such as does not appear 
to us, under the evidence, to have been unusual or unsafe. This course is 
usually adopted for two reasons, namely : to keep out of the current, which is 
rapid further out, and to avoid descending boats. The Ben Adams had been 
moored in a space a few hundred feet wide at the upper part of the Second 
Municipality, between a tier of vessels below and a tier of flatboats above, both 
tiers projecting some distance into the river. She was working out into the 
river with a barge in tow, and came into collision with the Mary Foley, as the 
latter was passing. Upon a careful consideration of the evidence, we have all 
come to the conclusion, that the collision must be attributed, in part at least, to 
the negligence of those in charge of the Ben Adams. It was about the time in 
the morning when the steam packets from the city are starting. Ascending 
steamboats usually pass near the shipping. They may be seasonably descried 
at a distance from the place where the Ben Adams cast off her moorings, 
although not so easily, or rather not so fully, seen as they near or come abreast 
of the tier of shipping already spoken of. The steam also of the ascending boat 
may be heard at some distance. A due caution on the part’of the officers of a 
vessel about to emerge from behind the shipping and cross the track of ascending 
steamers, would seem to dictate that they should first assure themselves that 
no boat was ascending which might intercept their vessel. We feel persuaded 
that a little diligence, thus directed, and which was quite practicable, would have 
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prevented the occurrence of this collision. See Myers v. Perry, 1st Ann. 374, 
Carlisle y. Holton, 3d Ann. 48. Murphy v. Diamond, 3d Ann. 442. 

It is therefore decreed, that the judgment of therdistrict court be reversed, 
and that there be judgment in favor of the defendants ; the plaintiffs paying 
costs in both courts. 


Greorce W. Sarcent v. H. H. Suatrre|er. 


The action to recover the price given for a slave which had died of a redhibitory vice, is not 
barred by one year’s prescription where the defendant was absent from the State during 
the greater portion of the year. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Stockton and Steele, for plaintiff. Moise and Randolph, for defendant. 
The judgment of the court was pronounced by 

Rost, J. The plaintiff claims the return of the price of a slave sold to him 
by the defendant, on the ground that the slave died of an incurable disease, 
existing before and at the time of the sale. He also claims damages. 

The defendant filed a general denial and a plea of prescription. There was 
judgment against him, and he appealed. 

This action was commenced more than one year after the date of the sale. 
But it is proved that during the greater part of the time which elapsed before 
it was brought the defendant was absent from the State. The plea of prescrip- 
tion cannot therefore prevail. 

It is true, we have repeatedly held, that the conjectural opinion of physicians 
as to the duration of diseases of slaves, founded on a pos! mortem examination, 
was not, by itself, full proof of the fact; but in this case, the opinion of the 
physician is corroborated by the testimony of the person in whose family the 
slave was reared; and the physician who examined her for the plaintiff at the 
time of the purchase, states that he did so with great care, because she was 
said to be diseased. His examination lasted about ten minutes, and he came to 
the conclusion she was healthy. But the evidence in the record satisfies us 
that he was in error. 

It is urged that four months elapsed after ‘the purchase before the plaintiff 
called in a physician. But the slave was employed as a house servant. She 
was never exposed to the weather; and although she may have been in declining 
health, there is no evidence that she required medical attendance before the 
time when a physician was called in. 

The rule is, that if the situation of a slave is such as to require medical atten- 
dance, and the master fails to procure it until the disease becomes incurable, 
he:cannot, after the death of the slave, maintain an action against his vendor 
for the recovery of the price. But the evidence in this case shows that the slave 
was able to do house work, and that the plaintiff had no reason to believe that 
she was in a dangerous situation. It also shows him to be a humane master; 
and this fact has great weight with us. 

It is alleged, that as the title of the plaintiff was executed in the State of 
Maryland, and is not stamped, no action could be maintained there, and none can 
be maintained here. The evidence of the Maryland statute requiring a stamp, 
although in the record, was not‘offered in the court below, and we can take no 
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notice of it. If we did, it appears to us, that the defendant’s own witnesses 
sufficiently prove the contract. 

We are of opinion thatthe damages allowed are reasonable. — 

The judgment is therefore affirmed, with costs. 





LittLesurG Wricnut v. P. B. Rovsse.ve. 


A creditor had caused certain property of his debtor to be seized on executory process, the 
sale of which was enjoined, upon the ground of the want of proper notice of seizure and a 
defective advertisement. The injunction was dissolved by the district court, and an 
appeal taken to the Supreme Court. Pending the appeal, the creditor ordered the sheriff 
to return the process, and issued a new order of seizure and sale, which was also enjoined 
on account of the pendency of the appeal on the first injanction. Held: That as the only 
questions involved in the first injunction related to the regularity of the proceedings, the 
creditor might legally abandon those proceedings and issue new process, and that the 
appeal would still remain to determine the question of damages. 


PPEAL from the District Court of Terrebonne, Randall, J. John H. 
Iisley, for plaintiff. J.C. and A. Beatty, for defendant. The judgment 
of the court was pronounced by 

Eustis, C. J. This appeal is taken by the plaintiff from a judgment of the 
Court of the Fifth Judicial District, by which he and his surety on an injunction 
bond were condemned to pay damages on the dissolution of an injunction 
obtained by him, which was also decreed by the judgment. The litigation 
between these parties has given rise to three appeals to this court. The second 
is found reported in 5th Ann. 126. 

In that case, the plaintiff complained that he was not properly notified of a 
seizure made of his land under certain executory proceedings, and that it was 
advertised for sale under a defective description; and obtained an order of the 
court of the first instance, enjoining the sheriff and the seizing creditor from 
proceeding to make the sale of said land. This injunction was dissolved; but 
on the appeal, this court reversed the judgment of the court below, and 
remanded the case for further proceedings. 

After this appeal was taken, and the bond of the appellant filed, the seizing 
creditor ordered the sheriff to return his writ of seizure and sale; which he 
did, and stated in his return that the proceedings for the sale of the land were 
stopped by the injunction issued as before mentioned. He then caused to be 
issued an alias writ of seizure and sale, and the plaintiff applied to the court for 
a stay of those proceedings, and obtained an injunction, on the ground of the 
pendency of the appeal. 

The only question which is presented for the decision of the court is, whether 
the plaintiff's appeal was a legal impediment to the subsequent proceedings of 
the creditor by-executory process. The matter at issue in the case in which 
the appeal was pending when the alias writ was issued, was as to the regularity 
of the proceedings under the executory process in the notice required to be 
given to the debtor, and the advertisement of the land seized. The injunction 
was against further proceedings, on the ground that the sale under them would 
be illegal and injurious to the debtor. The return of the writ terminated all 
action under the process then issued. But the statute, obliging courts to award 
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damages on the dissolution of injunctions of executions, and the right of parties 
to their appeal, necessarily kept open’ for decision, the question as to the regu- 
larity of the proceedings by which the land was to be sold, inasmuch as the 
damages to be awarded against the principal and surety would be dependant ou 
that decision. ) 

We do not consider the appeal involving the mere regularity of the proceed- 
ings of seizure and sale as affecting any other remedies which the creditor had 
for the recovery of his debt. The security given on the appeal did not cover 
any part of the original debt; it was only for the debt created by wrongfully 
executing the proceedings of the creditor. We have examined all the authori- 
ties which the counsel for the plaintiff has submitted to us in an elaborate and 
well prepared written argument, but we do not find any decision which con- 
flicts with the view we have taken of the subject. On principle, we would be 
at a loss for any reason by which the right of the creditor to exercise any legal 
remedy for the recovery of his debt could be held to be suspended by an appeal 
on a matter purely incidental, and not inconsistent with the remedy which he 
seeks to enforce. 

The judgment of the district court is therefore affirmed, with costs. 





BensaMin F. Hoipen v. Josepu N. TANNER. 


Where one signs an instrument between other parties, in which it is stipulated surety is to 
be given, and the instrument is signed in the presence of persons who are styled wit- 
nesses, he will be considered as having signed as surety, not as a witness, although his 
name may not appear in the body of the instrument. 

Where a party signs, as surety, a lease, in which the lessee stipulates to take possession of 
the property at a certain time and to return it at the end of the lease in good order, and to 
execute his notes for the rent, the surety will be liable for the rent. 

Where the lessee abandons the premises, the lessor may rent the property to other tenants, 
and does not thereby cancel the lease, or impair his recourse upon the lessee. He is, 
however, equitably bound to credit the lessee for the amount he receives from the new 
tenants. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
C. Belcher, for plaintiff. J. C. and A. Beatty and R. D. Jourdan, for 
defendant. The judgment of the court was pronounced by 
Surpetz, J. Yanner is sued as the security of Jordan, in a contract of 
lease of the following tenor: ‘ Article of agreement entered into and con- 
cluded this day, between B. F. Holden of the first part, and W. R. Jordan of 
the second, &c., witnesseth, that the said B. IF. Holden agrees to let or rent to 
the said W. R. Jordan the lower or basement part of the building now in con- 
templation of erection on the corner of Front and St. Louis streets, consisting 
of two rooms, with a separate or small room on the south end of each for a 
counting room, the corner or main room to be ceiled on each side, and to be 
finished with counter, shelves and drawers, suitable for a dry goods store, and 
to be made ready for use or occupany by or before the first of August ensuing ; 
extraordinary circumstances, such as accidents by fire, stress of weather, unfor- 
seen disappointments in my lumber, &c., only excepted: the said Jordan being 
bound to receive said premises: as soon as ready for use, and to pay to B. F. 
Holden, or his assigns, from that date, at the rate of one thousand dollars per 
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year, payable quartetly, or say two hundred and fifty dollars at the end of each | 


quarter or every three months from the time it is ready for oegupancy, and for 
which he binds himself and his security in the sum of one thousand dollars as a 
penalty or a forfeiture in case of failure on his, Jordan’s, part, to comply with 
the above requisitions; and also to return said property in the condition as received, 
natural wear and tear only excepted. He, Jordan, further agrees, that in case 
B. F. Holden builds a cellar under the west room, that Holden shall retain the 
exclusive privilege of and right of ingress and egress to and from the same, as 
suid Holden may wish. In witness whereof, we have hereunto affixed our 
respective signatures, this eighth day of April, in the year of our Lord one 
thousand eight hundred and forty-six. (Signed,) W.R. Jonpan. J. N. Tan- 
ner. B.F.Hoxpen. In presence of G. W. Hunter. H. S. Karr.” 

It has been argued on the part of the defendant, that there is nothing in the 
written agreement ascertaining the capacity in which he gigned. But this 
objection seems to us of no avail. It is true, the name of the surety is not 
mentioned in the body of the instrument, but it contemplatesthe giving of a 
surety ; those who sign as witnesses are described as such ; the two other par- 
ties who sign are principals, and it is plain that the third subscriber, T'anner, 
must have understood himself as signing as the contemplated surety. 

It appears from the evidence that Jordan took possession as lessee in August, 
1847, and continued to occupy until some time after the commencement of the 
third quarter, when he sold out his stock of goods and abandoned the premises 
without lawful cause. Sometime in the last quarter the lessor let out a portion of 
the premises to new tenants, and has given credit for the amount thus received. 
It does not appear that he rejected, or could have obtained any higher rent, or 
could have made a disposition of them more advantageous to the defaulting les- 
see. It is fur the balance thus due by Jordan, under the lease, that the action 
is brought against the surety. 

The district judge was of the opinion, and so the defendant has argued here, 
that J'anner did not bind himself as surety for the payment of the rent, but only 
for the performance of the stipulations to take possession on the first of August, 
and to return the property at the end of the term in as good order as received. 
This defence seems to us quite untenable. The expression “to comply with 
* the above requisition,” obviously comprehends the payment of rents, which was 
one of the antecedent stipulations on the part of the lessee. 

It is said that the landlord lost his recourse against the spety by renting a 
portion of the premises to new tenants, after Jordan abandoned them. The 
contract between Jordan and Holden was a contract of lease; and T'anner, the 
surety, must be considered as having contemplated and submitted himself to 
the effect of the legal obligations which attach to such a contract. It is well 
settled, as part of the law of landlord and tenant, under our jurisprudence, that 
the lessee, who, without lawful cause, abandons the premises before the expira- 
tion of the lease, is at once bound for the rent of the whole term, and that the lessor 
does not destroy his recourse against the lessee by letting them to new tenants, 
being, however, equitably bound to make an allowance to the original lessee for 
what he may thus collect. See Christy v. Casanave, 2 N.S. 450; arid Rey- 
nolds v. Swain, 13 L. R.194. And in Roumage v. Blatrier, 11 R. R. 101, it 
was held, that where a lessee, for years, and his surety abandon the premises, 
the lessor, for the preservation of the property and the protection of his rights, 
may collect the rent due from the sub-tenants and procure new ones, for the 
benefit of the lessee or surety ; and where the lessor has never refused to place 
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the premises under their control on their complying with the lease, such acts 
will not be considered as amounting to a cancelling of the lease, and the surety 
will be bound for the difference between the amount stipulated in the lease and 
that received from the sub-tenants. The principles recognized by those deci- 
sions are a sufficient answer to this branch of the defence. It is certainly witha 
bad grace that the surety complains that the lessor’s diligence has lessened his 
burden. The lessor, if he thought proper, might have left the premises wholly 
unoccupied, and the lessee and then his surety would have been answerable fora 
larger sum. 

There was an attempt to show that the plaintiff had granted a delay to the 
principal debtor, and so released the surety ; but it is not sustained by the evi- 
dence. The amount of the testimony is, that Jordan made to Holden, through 
a mutual friend, overtures of settlement, by paying some cash and the balance 
in paper of third persons, such as Holden should consider unexceptionable. 
The amount of cash and the particulars of the paper were indeterminate. 
Hoden seems to have intimated, as was very natural, that such an arrangement, 
if consummated, would suit him; but never entered into any agreement which 
bound him to wait, or put it out of the power of the surety, if he had chosen 
to pay the debt, to enforce immediate payment from his principal. 

It is therefore decreed, that the judgment of the district court be reversed; 
and that the plaintiff recover of the defendant the sum of $894 12, with interest 
from judicial demand, and costs of this suit in both courts. 


RAPE PALL LPL PPL PPP 


C. C. Watuis v. J. H. Tuomas et al. 


Where an injunction is obtained upon the ground of there having been no appraisement of 
the property about to be sold, the evidence must show that the sale was one in which an 
appraisement was necessary, otherwise the court cannot say whether it may not be a sale 
ona twelve months’ bond. 

It is not a material objection to an advertisement of a sheriff's 4 that the advertisement 
is signed by the deputy sheriff. 


PPEAL from the District Court of Terrebonne, Randall, J. G. W. 
. Peirce andgP. E. Bonford, for plaintiff. J. C. and A. Beatty, for defen- 
dants. The judgment of the court was pronounced by 

Eustis, C. J. This is an appeal taken by the plaintiff from a judgment dis- 
solving an injunction obtained by the plaintiff against further proceedings under 
a writ of seizure and'sale. The judgment awarded damages against the plain- 
tiff and his security on the injunction bond. 

The injunction was obtained on the 4th of August, 1849, the day on which 
the plaintiff’s property was advertised for sale. 

There was an application for a continuance made in the affidavit made by the 
plaintiff ’s attorney of the absence of two witnesses. It is sufficient to say, that 
the evidence adduced on the trial satisfies us, that the district judge properly 
exercised his legal discretion in refusing the continuance. It is objected, that 
there was no appraisement of the slaves seized. The injunction having been 
granted on the day fixed for the sale, that there was not sufficient time to give 
the plaintiff notice to appoint an appraiser, under the 10th section of the act of 
1828, amending the several articles of the Code of Practice. 
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But the allegation in the plaintiff’s petition, that the slaves were seized under 
a fieri facias, and advertised for sale to satisfy the judgment of the creditor, is 
put in issue by the defendant’s answer, and has not been proved. Neither the 
judgment nor the writ have been offered in evidence. Non constat, that an 
appraisement was necessary. ‘The execution may have been issued on a 
twelve months’ bond. 

The other objection, that the advertisement was signed by the deputy sheriff, 
and not by the sheriff, we do not consider as material. Code of Practice, 764. 
Act of March 25th, 1813, § 7. Copeland v. Labatut, ante p. 61. 

The judgment of the district court is therefore affirmed, with costs. 


Matruunrin Bourc, Executor, v. J. Rk. Nixes et al. 


The space which is to be left for public use by the adjacent proprietors on the shores of 
navigable rivers for roads and levees, is a servitude imposed by lew, of which purchasers 
are bound to know the existence, and form no cause for refusing to pay the price. 


PPEAL from the District Court of Lafourche, Randall, J. J.C. and A. 
Beatty, for plaintiff. J. L. Cole, for defendant. The judgment of the 
court was pronounced by 

Rost, J. At the probate sale of the succession of Lamoureur the defendant 
purchased a lot fronting upon the road on the bank of Bayou Lafourche, within 
the limits of the town of Thibodeauxville. This action is brought upon one of 
the notes given for the price. ; 

The defence is, that the plaintiff is unable to deliver the quantity of land sold. 
That the sale was made according to a plan which represented a distance of 
about twenty-six feet between the levee on the bank of the bayou and the line 
of said lot ; but that after the sale had taken place, the town of Thibodeauxville 
was decreed to have a right to a road of sixty feet in width instead of twenty-six 
feet, in the case of the Town of Thibodeaurville v. Maggioli and Lamoureux, 
4th Ann. 73. That the town corporation has the right to take the quantity of 
land adjudged to them, and that they intend to exercise it ; that the respondent 
will, when that right is exercised, lose one-third of the land he purchased and 
ull the buildings upon it, and that he is entitled to a diminution of the price, and 
to damages. ".. 

The district court rejected his claim; and he has appealed from the judgment 
rendered against him on the plaintiff’s demand. The defendant has no claim 
in warranty, or for a diminution of the price on the grounds alleged. The space 
which is to be left for public use by the adjacent proprietors on the shores of 
navigable rivers, and for the making and repairing of levees and roads, is a servi- 
tude imposed by law upon the land, of which purchasers are bound to know the 
existence. C.C.661. The judgment in the case of Maggioli did not create 
that servitude ; it amounts only to a recognition of it. It imposes no additional 
burden upon the land, and could give no cause of action to the defendant against 
his vendors in warranty, even if actions of warranty could be maintained in 
cases like this. But the taking of land for the purpose of making a public road, 
is not such an eviction by a superior title against which the vendor is presumed 
to warrant. It is on eviction by the act of the sovereign, and the sovereign alone 
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is to make indemnity in cases where indemnity is due. Merlin, verbis, Faits 
duprince. Répertoire. 

The judgment must be affirmed. It is ordered that the judgment be affirmed, 
with costs. 


M. We tsu v. V. D. TERREBONNE. 


Where the plaintiff has denied his signature to an act of sale, after it is proved he will not 
be allowed to prove that the sale was not a reai contract. 


PPEAL from the District Court of Lafourche, Randall, J. Winchester 
Hall, for plaintiff. J. C. and A. Beatty, for defendaut. The judgment 
of the court was pronounced by 

Rost, J. The plaintiff claims from the defendant, who is administrator of 
the succession of Bridget Lyons, a female slave alleged to be his property. 

The defendant avers title in Bridget Lyons to the slave, under a sale from 
the plaintiff himself to her. 

The plaintiff having denied the genuineness of his signature to the act, 
experts were appointed. who, after comparing it with a genuine signature, 
reported it to be genuine. ‘There is other testimony in the record corroborating 
the report. The plaintiff then attempted to prove, by the declarations of Brid- 
get Lyons to third persons, that this sale was not a real contract. But the 


‘district judge very properly disregarded that evidence, and gave judgment in 


favor of the defendant. The evidence adduced is objectionable, and in itself too 
vague atid uncertain to disprove the sale. Fletcher v. Fletcher, 5th Aun. 406. 
The district judge further reserved the rights of the parties in relation to a 
child of the slave, under ten years of age, which was not sold with her. This 
is all he could do under the pleadings. 
The judginent is affirmed, with costs. 


PRR nnn Bnenensnsss 


3 Succession or BoupreEavx. 


4 


It is the dyty of an administrator to ascertain the nature and extent of the assets of the 
succession, before he attempts to sell them by an indefinite desoription of the rights and 
interest of the succession in lands and debts. If the succession has no rights, a sale would 
be a fraud upon the purchasers. If it has rights, the vagueness of the description would 
operate an injury to the minors. 


PPEAL from the District Court of Lafourche, Randall, J. E. E. 
Malhiot, for appellant. The judgment of the court was pronounced by 
Rost, J. The plaintiff, us administrator of the succession of Boudreaux, 
caused to be inventoried all the right, title and interest which the succession had 
of might have in and upon two tracts of land described in the inventory, and all 
the rights and titles which it had or might have against Valery Bergeron for 
moneys received, &c. 
The three items were appraised together at $200 under this loose and general 
description. The plaintiff then applied to the court for an order to sell those 
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rights and claims, and convoked a family meeting to deliberate on the interest Succession oF 


of the minor heirs in relation thereto. The family meeting advised the sale, on 
the terms proposed by the administrator; but the district judge refused to 
approve of their deliberations, and dismissed the proceeding. ‘The administra- 
tor has appealed. . 

We fully concur with our learned brother of the district court, that it is the 
duty of the administrator to ascertain the nature and extent of the assets of 
the succession before he attempts to sell them. If it has no rights, the sale 
would be a fraud upon the purchasers. If it has rights, the vagueness of their 
description would necessarily operate to the injury of the minors. We doubt 
whether the members of the family meeting in this case were conscious of the 
nature of the duty they were required to perform. 

Judgment affirmed, with costs. 


Nk ee a en ener 


B. F. Lyne v. F. WiuuiaMs. 


Where there is a contest between the plaintiff and an intervenor, as to the ownership of a 
promissory note sued on, and judgment is rendered in favor of the intervenor against the 
defendant, the plaintiff being non-suited, he may appeal, in order to determine to whom 
the note belongs, without making the defendant a party. 


PPEAL from the District Court of West Baton Rouge, Burk, J. James 
A M. Brunot, for plaintiff. Barrow and Favrot, for intervenor. Herron, for 
defendant. ‘The judgment of the court was pronounced by 

Eustis, C. J. The plaintiff, Lynch, sued Francis Williams as the drawer 
and Vincent Kirkland as the endorser of a promissory note for the sum of 
$400, payable twelve months after date. Pauline Granger intervened. in the 
suit, claiming the note ¢& belonging to her, and asking judgment-also against the 
defendants, to the exclusion of the plaintiff. She alleged that the note had been 
lost. ‘The district judge gave judgment in her favor against the defendants, and 
entered judgment against the plaintiff as in case of non-suit. He has appealed. 
The defendants not having appealed, there is no ground for disturbing the judg- 
ment against them, which stands for the security of the debt in controversy 
between the appellant and the intervening party. , : 

We are of opinion that, the note having been endorsed in blank, the proof of 
its originally belonging to the intervening party is not of itself sufficient to 
authorize a recovery against the plaintiff, who stands prima facie as a bona fide 
holder of the note. She has not proved the fact of the loss of the note. The 
advertisement in evidence states this note and another to have been mislaid, and 
the payment stopped. We find no other evidence to this point; it is not sufii- 
cient. There is nothing in the case which throws suspicion on the holder. 
Indeed, the case is not before us in such a form as would authorize us to close 
it by a final judgment between the parties. We think the court erred in non- 
suiting the plaintiff. 

The judgment of the district court against the plaintiff is therefore reversed, 
at the costs of the appellee, and the case remanded for further proceedings, in 
order to determine to which of the parties the judgment against Williams and 
Kirkland belongs ; the appellant standing as plaintiff, and the appellee as defen- 
dant in the suit, and the rights of both to be unaffected by the judgment ren- 
dered against the original defendants. 


BouDREAUX. 
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M. M. Tuompson, Executor, v. W. C. Myine et al. 


Where a partnership sells an interest in a plantation to a third person on credit, it being 
stipulatedithe share of the third person in the profits shall be applied to the payment of 
the price of his purchase, the transaction wil] be regarded not as creating a joint own- 
ership merely in the plantation, but as a sale upon condition that the third person’s 
interest shall be applied to the payment of his debt; and other creditors cannot subject 
that third person’s interest to the payment of debts due to them, until the price of the pur- 
chase is first paid. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
L\ John R. Grymes and E. Briggs, for appellants. Simon and Morphy, 
Prentiss and Finney, and R. Hunt and J. Seghers, for appellees. The judgment 
of the court was pronounced by 
Preston, J. On the 16th of March, 1828, Messrs. Dennistoun § Co. and 
G. B. Milligan, entered into the following agreement: ** Agreement betwixt 
Messrs. Dennistoun §- Co. on the one part, and G. B. Milligan on the other 
part: 1. Dennistoun Sy Co. agree to sell to G. B. Milligan one-third of a sugar 
plantation they own, situated near the English Turn, on the other side of the 
river, with all the slaves, buildings, utensils, &c., thereon, or appertaining 
thereto, for fifty-two thousand dollars, payable in one, two, three, four, five, six 
and seven years, in equal installments, without any interest until the end of the 
contract; aud on whatever sum may be then unpaid, G. B. Milligan to pay 
six per cent interest per annum, with special mortgage of the property until 
tlie whole is paid. 2. It is understood that ten slaves and six manumitted 
negroes, owned by G. B. Milligan, are to remain on ¢he estate to assist in its 
cultivation, and be fed and clothed as the other negroes on the plantation, at the 
general expense. 3. It is understood that G. B. Milligan will reside upon the 
plantation, and devote his attention wholly and exclusively to its cultivation and 
improvement; that he shall receive from the concern an annual salary of one 
thousand dollars, and have the privilege of what the plantation may yield, for his 
own use; but his expenses, otherwise, to be borne by himself. 4. The sup- 
plies, requisite for the plantation to be furnished by Dennistoun § Co., anda 
commission thereon of two and a half per cent, as well as on all sums they may 
lay out, to be.charged; the crop of sugar to be sold by them, charging a com- 
mission of two and a half per cent, as well as on the proceeds of any wood, 
stock or other produce that may be sold; an annual statement to be made out, 
and the proceeds of the sales, after deducting the current expenses, to be con- 
sidered the annual product of the plantation, one-third of which to be placed to 
the credit of G. B. Milligan and the remaining two-thirds to the credit of 
Dennistoun & Co. 5. That this contract shall exist for seven years, and at the end 
of which period, if agreeable to all parties, be renewed; but if a dissolution 
should take place, the value of the property to be fixed for settlement by mutual 
appraisement, or by public sale. 6. In case the proposed sugar house and 
other buildings are erected, and additional negroes purchased, G. B. Milligan 
to pay one-third of whatever sums may be laid out, bearing interest at six per 
cent per annum, from the date of the money being advanced by Dennistoun & 
Co. until his share is paid. 7. This agreement will be regularly completed by 
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a notary public as soon as possible. Signed in duplicate. New Orleans, this 
sixteenth day of March, 1828. (Signed,) Dennisroun & Co. G. Bs , oe 
LIGAN.” 

The partnership thus formed was carried on to the entire satisfaction of all 
parties until the death of G. B. Milligan, in March, 1841. He was so well 
satisfied with the arrangement and conduct of the partnership, that he appointed 
M. M. Thompson, a partner in the firm of Dennistoun § Co., his testamentary 
executor. The accounts of the partnership were kept by the firm of Dennistoun 


§; Co., who, by the terms of the contract were to be the factors of the plantation, ” 


furnishing its supplies and disposing of its crops. They made up and rendered 
annual accounts of the partnership, and credited Milligan with one-third of the 
net proceeds of the crops, which with his annual salary, after deducting his pri- 
vate account, was appropriated to the payment of his interest in the plantation 
and slaves. They continued to keep and render similar accounts to T’hompson, 
the executor of Milligan, until 1844. He had made an inventory of the estate 
of Milligan in the parish of Plaquemines, where the plantation was situated, 
and in March, 1844, rendered an account of his administration. The widow 
and heirs of David Urquhart, who was a large creditor of Milligan, opposed 
the account. This induced the executor to bring a suit in New Orleans for a 
partition of the plantation and slaves, and settlement of the partnership. The 
widow and heirs of David Urquhart intervened. George B. Milligan has 
also been appointed dative executor of his father, George B. Milligan, and has 
become a party to the suit. And after much litigation in the Fifth District 
Court, in the late Supreme Court, also in this court, the case has been sub- 
mitted to us almost exclusively on questions of law. 

It is ascertained that when Milligan died, on the 16th of March, 1841, he 
was indebted to the firm of Dennistoun § Co. in the sum of $31,834 65, grow- 
ing out of their transactions with regard to the plantation and slaves. At the 
same time, he owed the late David Urquhart $393,419 30. The plantation and 
slaves have been sold to effect a partition of the same, and settlement of the 
partnership. And since the death of Milligan there has been realized from the 
third of the crops belonging to his succession, and from the sale of his third 
interest in the plantation and slaves, and also from the hire of some slaves 
belonging separately to his succession, a sum of near sixty thousand dollars. 

The firm of Dennistoun § Co. insist, that this money should be applied to the 
extinguishment of the indebtedness of the succession to them. The heirs of 
David Unguhart contend, that it should be appropriated proportionably to the 
payment of the indebtedness to them and to Dennistoun §;Co. And the dative 
executor, George B. Milligan, claims that it should be handed over to him to 
wnake the distribution, there being no other creditors of the testator. 

The decision of the contr@versy depends upon the application of our laws to 
the agreement between Dennistoun §& Co. and George B. Milligan in 1828, 
and the effect of that agreement under those luws. 

It is contended by the dative executor and the heirs of Urquhart, that Den- 
nistoun & Co., by the agreement, sold to G. B. Milligan the third of the plan- 
tation and slaves on terms, that for the payment of the price they are his 
creditors, but have no special mortgage, because none was given or recorded ; 
and have no legal privileges over Urquhart’s heirs on the proceeds of the crops, 
and plantation and slaves, because the code gives them none. They contend 
further, that Dennistoun §; Co. are not creditors of the partnership, and are not, 
therefore, entitled, under article 2794 of the Civil Code, to be paid out of the 
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THomPson partnership funds in preference to the creditors of the individual partner. In 
v 


MYLNE. 


these positions they are correct, and the surviving partners must support their 
claiti-without reference to the articles of our code, giving special mortgages or 
privilegesjand a preference to the creditors of the partnership over the créditors 
of an individual partner upon the partnership funds. Those articles do not 
apply directly to the case before. us, although the equitable principles upon 
which they are founded indicate that the same equity should govern the present 
case, which is so similar to those to which they apply. 

To decide this controversy justly, it is necessary to examine carefully the 


* contract of the parties, to ascertain their objects, and to give effect to their whole 


intentions, if not prohibited by our laws. They made an agreement, embracing 
several species of contracts. Its leading object was to form a partnership for the 
cultivation of a sugar plantation in the parish of Plaquemines. For that purpose : 
1. Dennistoun & Co., who owned the plantation and slaves, agreed to sell to 
G. B: Milligan one-third of the same, with all the appurtenances, for $52,000, 
payable in one, two, three, four, five, six and seven years, without interest. 
2. The parties agreed that Dennistoun § Co. should have the factorage of the 
partnership for two and a half per cent commissions for all supplies furnished, 
and a like commission on the sale of all the products of the plantation. 3. That 
Milligan should have employment as superintendent of the plantation, with a 
salary of $1000 per annum, and some perquisites. 4. The profits of the part- 
nership were to be shared in proportion to the interest of the partners in the 
concern. The share of Dennisioun §- Co. was to be credited to them, and the 
share of Milligan was to be credited to him. 5. The partnership, at its disso- 
lution, was to be settled by a valuation of the property, or by a public sale. 
6. The partnership was to continue seven years, to be renewed if agreeable 
to the parties; and was, in fact, continued until dissolved by the death of 
Milligan, in 1841. 

It is our duty to carry the whole of this agreement and all its objects into full 
effect, and to allow the parties the benefit of every part of it, unless absolutely 
prevented by some positive provision of law. And to do so, it will be proper: 
1st. To consider the terms of the agreement. 2d. To ascertain, if possible, the 
intentions of the parties. 3d. To derive what light we can from the analogies 
of the law; and lastly, and above all, to consider what is equitable between the 
parties. In perusing the contract, it cannot be doubted that there was a sale 
by Dennistoun § Co. to Milligan of the third of the plantation and slaves; but 
there is as little doubt that it was sold for a purpose which constitutes the most 
essential part of the whole agreement, and without which it would never have 
been made,—that it should form Milligan’s stock in the partnership. The sale 
was made entirely upon credit; and to reduce the debt, Milligan was to be 


_eredited annually with one-third of the net profits @f the plantation. Substan- 


tially, then, one partner furnished the whole capital of the partnership, and the 
sale was only a mode of ascertaining the present share and final interest of the 
other partner. 

There is a'clause in the agreement which must bear this construction, and 
therefore supports a like construction of the whole contract. It was agreed 
that, ‘‘in case the proposed sugar house and other buildings are erected, and 
additional negroes purchased, G. B. Milligan is to pay one-third of whatever 
sums may be laid out, bearing interest at six per cent per annum, from the date 
of ‘the money being advanced by Dennistown & Co. until his share is paid.” 
This clause and the terms of the whole contract satisfy us that it was an agree- 





















NEW ORLEANS, FEBRUARY, ‘1851. 


debt by Milligan to Dennistoun § Co., for his share, was contracted in con- 
sideration that they furnished the whole capital of the partnership. It grew out 
of the partnership, and without the formation of the partnership the sale would 
not have been made, nor the debt have been contracted. Dennistoun & Co. 
became creditors, not only of Milligan, but of his interest in the partnership to 
the amount of the price of his share. 

For this reason, the intervenors erroneously treat the plantation and slaves as 
property only subject to a joint ownership, the same as if acquired by the joint 
owners respectively from different vendors, and with regard to which there are 
no social relations. For it is to be considered that the joint ownership in this 
case was created for the purpose of being subsidiary to a partnership, and that 
it is to be subject to, and governed by, the terms of the contract of partnership 
for which it was created. The joint ownership in this case is the capital stock of 
the partnership, created by the articles of co-partnership, and must be disposed 
of so as to settle fully the rights of all the parties. For this settlement there 
was an express provision in the contract, that on the dissolution of the partner- 
ship, the value of the property, that is, of the whole plantation and slaves, should 
be fixed for a settlement by mutual appraisement or by a public sale. The settle- 
ment thus contemplated and provided for must have been a settlement of the 
claims of the partners upon the partnership property, and claims upon each 
other respectively, growing out of the partnership, and then a division of the 
surplus. The appraisement or sale of the whole property was for the purpose 
of making these settlements, and to asceriain the interest of Dennistoun & Co. 
in the residuum after these settlements, and the like interest of Milligan in the 
residuum. And it was even provided in another clause in the agreement, that 
if, at the termination of the agreement, any sum whatever should then remain 
unpaid by Milligan, he should give a special mortgage on the property to secure 
its payment, with six per cent interest until it was paid. 

A reasonable interpretation of these clauses of the contract leads to the con- 
clusion, that Dennistoun & Co. were to receive the whole price of the share in 
the partnership sold to Milligan, before the latter was entitled to draw any part 
of the capital stock or its proceeds ; and that there was to be a full settlement of 
the debt created for the formation of the partnership, as well as of the partner- 

ship itself, to ascertain the residuary interest of a before any division of 
the capital stock could be made. 

The agreement before us was igdeed an agreement to sell; but it was an 
agreement to sell for the sole purpose of forming a partnership, and upon the 
condition that the vendors should be paid by the vendee, out of his third of the 
plantation and slaves, the whole price, before the vendee should draw anything 
out of the capital of the partnership formed by the sale. Now, conceding that 
an agreement to sell amounts to a sale, yet an agreement to sell for a certain 
purpose, and upon conditions, amounts to a sale for that purpose and upon those 
conditions ; and the property sold remains subject to the purpose and conditions, 
which must be carried into full effect before the sale becomes unconditional. 

Our code has not defined the various conditions which may be appended to 
the contract of sale. Justinian attempled it in the title of his code, De pactes 
inter empt. et vendit; and his failure warned his successors of the futility of 
the attempt. They have no other limit than the will of the parties, and the 
paramount obligation on their part to enter into no contract against good morals 
and public policy. For the purpose of giving to the contract of sale the faculty 
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of adapting itself to all objects and - modificatidys not incompatible with general 
principles, our code simply provides in general terms, that it may be made 
purely and simply, or under a condition either express or implied, and that in all 
cases its effects are regulated by the principles laid down in the title of Conven- 
tional Obligations, 2432. The article 2021 in the title of Conventional Obligations 
provides, that conditions in obligations are either express or implied. ‘They are 
express, when they appear in the contract. They are implied, when they result 
from the operation of law, the nature of the contract, or from the presumed 
intent of the parties. No case was ever presented to a court of justice in which 
the condition of the contract more clearly resulted from its nature and the intent 
of the parties thai in the present. The whole agreement was a contract to sell, 
with an express condition that a partnership should be formed between the 
vendor and vendee, and that the thing sold should be the vendee’s capital in the 
partnership ; with a further condition, partly expressed and partly implied, that 
the vendee should not take his capital out of the partnership until the selling 
partner should be paid the price. And, as the entire contract was advantageous 
to the purchaser, the enforcement of it can give no just ground of complaint to 
his creditor. 

There is a further difference boner een an agreement or promise to sell and a 
sale. An agreement to sell is an executory; a sale, an executed contract. If 
the agreement to sell is not accompanied: by delivery, the sale is not perfect 
until the delivery corporeally, or by a public act of real property. So, if the 
agreement to sell contains a clause that an authentic act shall be passed anda 
special mortgage given to secure the price, creditors of the vendee are informed 
that this act must be passed and a special mortgage given before the sale is perfect 
between the’ parties; and that, by a fair interpretation of article 2437 of the 
code, they can acquire rights against the property only subject to this agreement. 
So, we have come to the conclusion, in examining the case of Millaudon v. 
Sylvester, to be noticed hereafter, that when the agreement to sell is made for 
the purpose of forming a partnership between the vendor and vendee, there is 
no delivery to the vendee individually, but to the partnership. And that the 
selling partner retains a joint possession of every part of the thing of which an 
undivided part is sold, of which he cannot be divested; nor creditors of the 
vendee acquire rights in the thing sold until the price is paid and the terms of 
the agreement fulfilled. We have no doubt the intentions of both parties, in 
making their agreement, conformed to this plain interpretation of their contract. 
If the proposition now made, that Milligas or his creditors might take any part 
of the capital stock sold to him on credit out of the partnership before it was paid 
for, had been distinctly proposed in making the contract, we know Dennistoun 
& Co. would not have accepted it, or made any sale, or entered into any part- 
nership with Milligan upon such a condition. Milligan, too, understood the 
agreement as we have interpreted it. For Dennistoun § Co. rendered him 
annual accounts, crediting his indebtedness for an interest in the partnership 
with the net profits of his share, which accounts he accepted during his life ; 
thus compensating what is called his private debt to Dennistoun & Co. with his 
claims against the partnership, and showing his understanding that he was 


_entitled to draw nothing from the partnership until that debt, whether a private 


or partnership debt, wag extinguished. And we do not entertain a doubt that 
if he were now living he would unite in declaring that to have been the contract 
with his partners, and would so carry it into effect. And so well was he satisfied 
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with this mutual understanding, fhat he appointed one of his partners his testa- Tuomrsox 


mentary executor; no doubt, faithfully to carry it out after his death. Neither 
his testamentary representative nor his creditors have a right to claim a different 
execution of the contract from that intended by Milligun, or to’construe it ina 
manner which would work palpable and unqualified injustice to the other party 
to the contract. 

We have not been able to derive much light from the decision of cases 
analogous to the present, nor from elementary writers on the law of partnership. 
Judge Story, in his work on Partnership, states as a general rule, “that no 
separate creditor of a partner can acquire any right, title, or interest in the part- 
nership stock, funds, or effects, by process or otherwise, merely in his character 
as such creditor, except for so much as belongs to that partner as his share or 
balance after all prior claims thereon are deducted and satisfied.” The authority 
has some weight with us in this case; although the very question as propounded 
by the intervenors is, whether Dennistoun & Co. have priority over the claim 
of the widow and heirs of Urquhart. The authority, however, has weight, 
because we do not think that is the true question, as we will now explain, in 
considering the case of Millaudon v. Sylvester. The agreement of sale and 
partnership in that case was in every respect similar to that in the present case. 
Millaudon stood precisely in the relation of partner and creditor of Sylvester, in 
which Dennistoun & Co. stood to Milligan. He sued for a settlement of the 
partnership, and the court ordered the whole property to be sold, and Millaudon 
to be paid out of its proceeds his whole debt, as well what was due for the sale 
to Sylvester of his interest in the partnership, as for his claims strictly against 
the partnership. Sylvester was not allowed to take his share of capital out of 
the partnership until Millaudon was paid for it. There was no creditor, it is 
true, conflicting with Millaudon, as the Urgquharts conflict with Dennistoun § 
Co. in the present case. Can that make any difference? Certainly not ; unless 
the creditor of a partner can draw out of the partnership what the partner him- 
self cannot. But the creditor of the partner can have no greater rights against 
the partnership than the partner has. No one can transfer greater rights to a 
thing than he owns himself. A creditor can acquire the whole interest of his 
debtor in a thing, but not a greater interest. 

The true question, therefore, in the present case is, what interest Milligan 
had in the partnership. And if he had only a residuary interest after the pay- 
ment of all he owed to his partners, the authority of Story, and the proceedings, « 
rather than the decision, in the case of Millaudon v. Sylvester, have a bearing 
upon the present case favorable to Dennistoun & Co. The report of the case 
of Skip v. Harwood is somewhat obscure ; but we gather from it that Lord 
Hardwicke also adopted in its decision the principles invoked by Dennistoun & 
Co. in the present case. Our own code authorizes the solvent partners to 
require that the partnership debts should be paid out of the partnership funds, 
and until the partnership creditors are paid, neither the insolvent partner nor his 
creditors are allowed to draw anything. There seems to be the same reason for 
allowing a partner who has advanced the capital of another, and who is indebted 
to him for it, to draw that indebtedness out of the partnership funds before 
the debtor partner or his creditors can draw anything. 

It has always been held by our courts that a partner cannot sue for any par- 
ticular part of the partnership property ; but that, at its dissolution, there must be a 
general settlement, in which every partner is entitled to his just claims, not only 
on the partnership property, but for all obligations contracted, inter se, as part- 
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" ners. As the partner is subject to this settlement, his creditors can claim nothing 
more than he could or would receive on this settlement. In fact, the creditor 
can only seize the partner’s interest in the partnership. He cannot seize any 

, particular thing belonging to the partnership, or acquire any rights upon it. 
Now, the interest of a partner is what belongs to him after a full settlement 
with his partners, according to the terms, spirit and intention of the contract of 
partnership, and of all agreements incidental to it. Bearing this in mind, it is 
easy to answer the arguments of the intervenors in this case. 

It is urged that Dennisfoun §- Co. are not creditors of the partnership, but of 

‘their deceased partner. Be it so, but they are creditors of their deceased part- 
ner with an agreement that, in settling the partnership, their debt should be 
satisfied out of the property they sold him to form the partnership. This part 
of the contract is as binding as the sale itself. Changing the proposition, it is 
said Milligan owed his partners and not the partnership. If so, he owed them 
for the advance of his share in the capital to form the partnership, and which 
advance must be paid before he or his creditors can take anything out of the 
capital. It is said, that if a third person had sold to Milligan the property which 
he put into the partnership, the vendor could not have claimed payment out of 
the partnership funds, nor out of Milligan’s interest, in preference to other indi- 
vidual creditors of Mi/ligan. That is true, and for the obvious reason, that 
there would have existed between him and his vendor nothing but the relation 
of vendor and vendee, and a transaction to be governed exclusively by the laws 
applicable to sales and the rights of creditors. But an agreement to sell, only as 
an auxiliary to the higher object of forming a partnership, subjects ‘the property 
to the terms of the partnership and the intention of the partners, as evidenced 
by the double contract of sale and partnership. 

Upon a full consideration of the whole agreement before us, no other fair and 
equitable interpretation can be given to it, than that the parties formed a part- 
nership in planting; that Dennisioun § Co. conveyed by way of sale to G. B. 
Milligan a third interest in the plantation and slaves for that purpose, for the 
sum of $52,000, payable on terms, and to be his portion of the capital ; but with 
a perfect understanding between the parties, that no part of his third interest 
should be withdrawn from the capital until full payment of the price ; and in 
case of dissolution of the partnership, and settlement by sale of the partnership 
property, that Dennistoun § Co. should be paid out of its proceeds the debt due 

* for Milligan’s portion, before he, his creditors or representatives should receive 
any part of the partnership capital. We see nothing in this agreement in con- 
flict with the provisions of our laws relative to partnership, or upon any other 
subject. We see nothing in the agreement which ought not and cannot be 
enforced without injury to the equitable rights of others. And if, from the 
paucity of our legislation on the subject of partnership, it be true that no pro- 
vision of law expressly applies to the case, it is one to which the court is bound 
to apply that general provision of equity contained in the 21st article of our code. 
‘Tn civil matters, where there is no express law, the judge is bound to proceed 
and decide according to equity, by appealing to natural law and reason.” It 
would indeed be a reproach to our jurisprudence if Dennistoun §- Co. should not 
be permitted to take out of this partnership, to which they owe nothing, the very 
capital which they put in, and for which they have not been paid, and that the 
creditors or representatives of Milligan, who was a debtor to the partnership, 
and to his partners for his share in the partnership, should be permitted to take 
out capital for which he never puid, There has been no suggestion that the 
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surviving partners did not manage the plantation and slaves until sold advan- THompPson 

tageously for the succession of Milligan. ~ oR 
It is therefore decreed, that the judgment of the district court be reversed ; 

and it is adjudged and decreed, that Dennistoun § Co. be allowed to retain out 

of the net proceeds of the third of the crops and. produce belonging to G. B.* 

Milligan’s succession, and out of the proceeds of the third of the plantation and 

slaves belonging to him, the sum of thirty-one thousand eight hundred and 

thirty-four dollars and sixty-five cents, with six per cent interest from the 16th 

of March, 1841, ; the accounts to be made up annually, as was done during his 

life ; the costs of the district court to be paid, two-thirds by Dennistoun & Co., 

and one-third by the succession; and the costs of this court by the appellees. 
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MarGUERITE Lanpry et al. v. P. Marcnals. 


Where the wife who had sued and obtained a separation of property from her husband, 
had taken property in payment of the judgment, and a creditor of the husband had caused 
her property to be seized on an execution, treating the judgment for separation and the 
dation en paiement as a simulation to defraud creditors, and consequently a nullity. Held: 
that the consideration for the judgment having been shown, and the dation en paiement 
not being simulated, they could not be set aside without a direct action, which should have 
been brought within one year from the date of the dation en paiement. 

Where a creditor acquired his rights nine years after a jadgment and separation of property 
between husband and wife, he cannot complain that he was defrauded by that judgment 
and separation of property. 

Under the laws of Spain, a wife could not make a marriage contract to be governed by 
the laws of a foreign country ; nor could she stipulate by marriage contract, that her 
separate property should enter into the commanity. 


PPEAL from the District Court of Assumption, Randall, J. G.C. Raby 
A and Isley, for plaintiffs. J. C. and A. Beatty, for defendant. The judg- 
ment of the court was pronounced by | 
Rost, J. The defendant being judgment creditor of André Le Blanc, caused 
some sugar to be seized under execution, as his property. Marguerite Landry, 
his wife, enjoined the sale, on the ground that she was separated in property 
from her husband ; that she has resumed the administration of her property, 
and that the sugar seized is the product of her own plantation and of the labor 
of her own slaves. 
The defendant answered the petition by a general denial; and further averred, 
that there never was a separation of property between the plaintiff and her 
husband; that all her proceedings to obtain a separation were fraudulent and 
collusive, and for the purpose of defrauding the creditors of her husband; that ; | 
i 
| 
| 





by her marriage contract all her separate property fell into the community, and 
all her pretended claims were false; that her husband has remained in posses- 
sion of the property, and disposed of the crops as owner; and that the alleged 
judgment of separation and the separation itself are absolute nullities. 

To this answer the plaintiff in injunction has pleaded the prescription of one 
year, under art. 1989 of the code. 

The plaintiff subsequently filed an amended petition, in which she prayed 
judgment against her husband in this suit for debts paid by her on his account 
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after the separation of property. No answer having been filed by LeBlanc, 


Mesiteess. and no judgment by default taken against him, the district judge dismissed this 


part of the claim; and being further of opinion, that the judgment of separation 
» was legal and valid, that no fraud had been shown, and that the sugar seized 
‘was the separate property of the plaintiff, he perpetuated the injunction. The 
defendant has appealed. 

This proceeding appears to have been resorted to on the authority of the case 
of Dennistoun v. Nutt, 2d Ann. 483. But the facts of the two cases differ very 
materially. The case of Nutt was a direct action to annul a judgment of separa- 
tion of property. This is a seizure in which the judgment of separation is 
treated as an absolute nullity. In Nuti’s case it was proved conclusively, that 
there was no indebtedness from the husband to the wife at the time the judg- 
ment was obtained. Under that state of facts we held, that as the power of the 
husband and wife to contract together was exceptional, and the parties were not 
within the exception, the general incapacity was not removed and there was no 
contract between them; that the title not having passed out of the husband, 
the prescription of one year did not apply. We intimated, however, that if the 
wife’s claim had been real, so as to give her capacity to stand in judgment 
against her husband, this plea would have availed her. 

In this case, so far from the judgment and dation en paiement by the husband 
being mere simulations, it is conceded that the plaintiff had slaves of her own; 
and the evidence in the record satisfies us, that she also had landed property. 

The clause in her marriage contract, that the parties should be common in all 
their property, movable and immovable, suivant et au desir de la coutume du 
pays, had not the effect of subjecting her separate property to the payment of 
her husband’s debts: she could not contract such an obligation under the laws 
of Spain. 

The coutume du pays referred to, was the custom of Paris, which had been 
the law of the colony during the dominion of France. That law had been 
abrogated by O’Reily, and the laws of Spain substituted in its place forty-one 
years before the date of this marriage contract; though it seems that this fact 
had not yet come to the knowledge of the parties or of the notary in the then 
remote regions of Lafourche Interior. 

When the marriage took place, parties were not permitted to contract accord- 
ing to foreign laws, and the landed property brought by the plaintiff into.mar- 
riage remained her separate estate, notwithstanding the agreement that itshould 
enter into the community. asi a 

It is urged, that she obtained a judgment against her husband for too large a 
sum, and that the judgment is on that ground absolutely void. The district 
judge was of opinion, that the judgment of separation was authorized by the 
evidence; and we are unable to say he erred. The evidence in the record 
makes out a primd facie case in the suit of separation, and no attempt has been 
made by the defendant to falsify it. Under that evidence the plaintiff had 
capacity to stand in judgment against her husband in that suit; and this case 
does not differ from that of .Fennessy v. Gonsoulin, 11 L. R. 424, in which we 
concur. ; 

The court in that case said: ‘So far as the object of the present suit is to 
avoid the judgment recovered by the defendant against her husband, and the 
assignment of property to her in pursuance of it, as in fraud of the plaintiff’s 
rights, we can regard it in no other light than as a revocatory action, by which, 
according to the code, creditors may cause to be annulled any contract or 
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transaction, so far as they may have been injured by it. Every device, contri- 
vance, or machination by which a creditor may have been prejudiced, may form 
the subject of this action. The assignment made to the wife, of property, 
though made by the parish judge and ex » in conformity to the judgment, in 
presence and by the express consent of the ies, must be considered as essen= 
tially a contract: a dation en paiement. A contract of that description, in con- 
sideration of the dotal and paraphernal rights of the wife, is, perhaps, authorized 
by the code; but, like all other contracts, it is liable to be attacked, as in fraud 
of other creditors of the husband. The action is, however, prescribed by one 
year, to run from the date of the judgment which the attacking creditors may 
have obtained. L. C. 1989.” 

The judgment and dation en paiement in this case not being simulated, and 
the consideration being shown, it is clear that they could only have been set 
aside in a direct action, and that this action should have been brought within one 
year from that date. 

There is another ground of defence. The note sued upon was subscribed by 
André LeBlanc nine years after the rendition of the judgment of separation of 
property. That judgment may have been fraudulent with regard to parties 
who were creditors of LeBlanc at the time. But it could not be in fraud of 
rights which had then and for many years afterwards no existence. C.C. 1988. 

It is therefore ordered, that the judgment in this case be affirmed, with costs. 





™~Prerre MicHet v. SHuspasLt TENNEY. 


The act of 15th April, 1847, limiting the time within which suits were to be brought for the 
annulment of probate sales made in Lafourche on account of informalities, is constitu- 
tional, and all such suits are barred by the prescription mentioned in the act. 


PPEAL from the District Court of Lafourche, Randall, J. C. A. John- 
son, for plaintiff. J. LZ. Cole, for defendant. The judgment of the court 
was pronounced by 

Suet, J. The defendant is sued upon two promissory notes signed by 
him, spayable to the order of Emma Anfoux, and by her endorsed. These 
notes were given for the price of a tract of land bought by him of the payee in 
1848. She purchased ata probate sale of a succession, in which a minor was 
interested, made in 1845. The defence is, that the probate proceedings were 
irregular, and particularly in this, that the probate judge did not sign the 
procés verbal of sale; that the defendant should not be compelled to pay at all, 
or at least not until the plaintiff has given him security against eviction. 

It appears that the defendant has been in quiet possession of the land since his 
purchase, and that no proceedings have ever been instituted on the part of the 
minor or others interested in the succession to rescind the sale. There was 
judgment in favor of the plaintiff; and the only matter which we need notice in 
affirming the judgment, is the plea of prescription under the statute of 15th 
April, 1847, p. 88. " 

The probate proceedings were had before the late Judge McAlister, Parish 
Judge of the parish of Lafourche Interior, and it seems that in various cases 
his duty had been loosely discharged. To cut off within a reasonable time the 
12 
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litigation to which such informalities would give rise, the Legislature thought 
proper, in 1847, to enaet 4 statute in the following words: ‘an act to limit the 
time in which certain persons may institute suit to annul sales of property in 


... which they are interested. Be it enacted by the Senate and House of Repre- 
Mecntatives of the State of Louisiaha in General Assembly convened, That any 


major or minor heirs, universal or particular legatees, legatees under a universal 
title, or any person or persons whatever, who have been or are interested in any 
succession sale made in the parish of Lafourche Interior during the time 
James McAlister was parish judge of said parish, or who have been or are 
interested in any succession sale made by any auctioneer under his authority, 
whether such sale be or be not duly authenticated, shall have the right of insti- 
tuting suit to annul said sale during only the twelve months which follow the 
promulgation of the present act: any law or part of law to the contrary notwith- 
standing.” 

Under this statute, the informality upon which the defendant relies, was barred 
by the inaction of the parties interested for a much longer time than is limited 
by the statute; the defendant is therefore protected by the statute from eviction, 
and needs no protection from the plaintiff. That the operation of the statute 
upon the case in question is constitutional, admits of no doubt. 

Judgment affirmed, with costs. 


—_—~— “ww PRL Peers 





CuarLes Guipry v. Davis and Cottiins. 


Any contract or engagement entered into by the father during the existence of the commu- 
nity, showing that his apparent title is not a real one, is binding upon the community, and 
descends to the heirs of the wife, who has not renounced the community, as a burden upon 
their inheritance, estopping them from disturbing a title derived from the father in execu- 
tion of such a contract or engagement. 

The declaration of a father, made on oath to a family-meeting convened for the interests of 
his minor children, of whom he is tutor, declaring that certain property purchased by him 
in his name was, in reality, a purchase made on the joint account of himself and another, 
is a fact admissible in evidence against the children when claiming the whole property ; 
and when corroborated by other evidence, is sufficient to exempt the possessors of the 
property from the danger of eviction by the minors. 

It is an error to suppose that the law can sanction the perpetration of frauds by minors. 


PPEAL from the District Court of Lafourche, Randall, J. J. C. and A. 
Beatty, for plaintiff. J. L. of for defendants. The judgment of the 
court was pronounced by 
Preston, J. On the 14th of January, 1847, the plaintiff sold to the defen- 
dants a tract of the undivided half of land on the Bayou Lafourche. Among 
other considerations, the defendant agreed to pay $2000, in March, 1847, and 
$1000 annually in the months of March, 1848, 1849 and 1850. The sum of 
$2216 68 of the price being due in April, 1849, the plaintiff, in June, issued an 
order of seizure and sale against the premises sold, for that sum with interest, 
and for the installment of $1000, to become due on the 1st of April, 1850. The 
premises were in the joint possession of Davis and Collins, as planting partners, 
and they enjoined. the sale on the allegation of many informalities in obtaining 
and executing the order of seizure. ‘The district court on the trial did not con- 
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sider these grounds for the injunction well founded ; and, indeed, they appear to 
have afforded little foundation for obtaining it: wile " 
But an objection having been made by the defendants to their title to the pro- 


perty worthy of serious consideration, the plaintiff has waived his proceeding 


via executiva, and all damages claimed on account of the injunction, and con- 
sented that his suit be considered an ordinary suit, to obtain the seizure and sale 
of the premises sold by him. 

The defendants state, as a lawful ground for withholding the price, that on 
the 11th of February, 1840, at a probate sale of the estate of Charles Falgout, 
the plantation possessed by them was adjudicated to Leon Falgout, then a mar- 
ried man; that sometime subsequently his wife died, leaving a numerous off- 
spring, the issue of their marriage, some of them majors and some minors; that 
by her death the undivided helf of the plantation, held until that event in com- 
munity, was inherited by the children; that notwithstanding their right, Leon 
Falgout averring that the property had been adjudicated to him for himself and 
Charles Guidry their vendor, did, on the 3d of February, 1844, make a convey- 
ance of the undivided moiety thereof to Guidry. They allege that the title of 
the children, especially the minors, was not thereby divested. 

In February, 1844, Leon Falgout qualified as tutor of his minor children, and 
had an under-tutor appointed and sworn. He caused a family meeting of his 
minor children to be convened, to whom he communicated, that the purchase of 
the plantation, though made in his name alone, was really for himself and 
Charles Guidry; that they became joint owners and possessors of the plantation, 
and ever since its purchase had cultivated and used it as partners; and asked 
their recommendation that he should be authorized to make a formal conveyance 
of his undivided half to Guidry. The family meeting, composed of the nearest 
relatives of the minors, acting under oath, declared to the probate court, that 
the facts stated by the father and tutor were notorious and well known to them, 
and advised that the father and tutor should be authorized to make a formal title 
to Guidry of his undivided half of the plantation. It is proper to mention, fur- 
ther, that the children were then of age or married, and joined the family meet- 
ing in the declaration which they signed, that the facts stated by their father and 
tutor were, to their knowledge, true. The husbands of those who were mar- 
ried authorized their wives to make the declaration, and joined in signing it. 
Thereupon, the probate judge, by a decree, authorized the father and tutor to 
make the conveyance to Guidry, and he accordingly did so by an authentic 
act. 

There are clerical errors pointed out in these proceedings which are immate- 
rial, as a leading object is clearly manifested by the whole; also, omissions of 
signatures, which are cured by the decree homologating the proceedings of the 
family meeting, and authorizing the conveyance to Guidry. 

But taking it for granted that the undivided halt of the plantation became the 
property of the Gommunity existing between Leon Falgout and his wife, by the 
adjudication in 1840, and was inherited by her heirs on her death, the coun- 
sel of the defendants contend, that there is no law authorizing a family meeting 
to order such a sale as took place in the present case ; that it would be a most 
dangerous power to entrust to them ; and that the laws pointing out the manner 
of selling minors’ property ought to be strictly observed. 

The error of this reasoning consists in taking it for granted that the whole 
plantation belongéd to the community which existed between Falgout and his 
wife. As decided in the case of Hennen v. Caldwell, 5 R.R. 20, any contracts 
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Gurr or engagements entered into by the father during the existence of the commu- 

Davis. nity, which are binding’ upon him, showing that his apparent title is not a real 

* one, is binding upon the community, and descends to the heirs of the wife as a 

‘ ary burden upon their inheritance, estopping them from disturbing a title 
Mecca from the community. 

The only difficulty in the present case would consist in furnishing the proof 
necessary to defeat the child, who falsely and fraudulently should endeavor to 
fasten fraud and perjury on his father for the purpose of gain. But it is to be 
observed, that most of the heirs have acknowledged the truth of the father’s 
declaration, that half the plantation belonged to Guidry. The latter and his 
vendees have now been joint possessors of the plantation as owners for ten years. 

« Our code provides that the verbal disposition of immovable property shall be 
good against him who confesses it, when interrogated upon oath; provided actual 
delivery has been made. The declaration of the father to a family meeting of 
his children, under his oath, as their natural tutor, and required by Guidry to 
perfect his title, is, at least, a fact admissible in evidence against the children 
when claiming the property. And in the present case, where the truth of the 
declaration was notorious, as declared by the family meeting, under their oath 
and signatures, and acknowledged in writing by most of the heirs, there is no 
danger that the present or future possessors of the property can ever be evicted 
by any of the heirs. 

Moreover, as Guidry would unquestionably have sued for his formal title if 
it had not been acknowledged, it was clearly a case for a compromise on behalf 
of the minors, under articles 348, 3038 and 3039 of the code ; and the decree of 
the probate court upon the advice of a family meeting, diverting the formal con- 
veyance to Guidry of half the plantation, was binding upon the minors. It is 
an error to suppose that the law can sanction the perpetration of frauds by 
minors ; the truth and reality of bond fide transactions are as binding upon them 
as upon majors. 

The judgment of the district court, decreeing damages, is reversed ; and it is 
adjudged, that the plaintiff recover from the defenant, George R. Davis, the 
sum of two thousand two hundred and sixteen dollars sixty-eight cents, with 
five per cent interest, from the 21st day of April, 1849, until paid, with costs in 
the district court ; and that the mortgaged premises described in the act of sale 
from Charles Guidry to him, dated the 14th of January, 1847, be seized and 
sold according to law to satisfy this judgment, with the privilege of vendor and 
special mortgagee ; and that the costs of the appeal be paid by the plaintiff. 








MALLARD and ARMISTEAD v. AILLET and BALSENER. 


The plaintiffs had received of a third person, who subsequently became insolvent, the nego- 
tiable promissory note of defendants before its maturity, as collateral security for a debt 
due to them. The syndic of the insolvent claimed that the note belonged to the insol- 
vent’s estate, and that, being placed in the hands of the plaintiffs merely as collateral 
security, they had no right of preference to the proceeds of the note. Held: That as no 
objection had been raised as to the form of the contract by which the note was placed in 
the hands of the plaintiffs, and no case made out under C. C. art. 1973, by which it could 
be avoided at the suit of creditors of the insolvent, the plaintiffs were tntitled to the note 
and to judgment against the defendants for its amount. 
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intermediary party between him and the defendant took'the = or note bond fide and 
upon a valid consideration. 


PPEAL from the District Court of West Baton Rouge, Burk, J. G. S,» 
Lacey and P. E. Bonford, for appellants. Greeves and Brunot, for appel? 
lees. The judgment of the court was pronounced by 

Eustis, C. J. Mallard and Armistead instituted suit against the defendants, 
Henriette Aillet and her husband, on a promissory note made by her with the 
authority of her husband in favor of H. R. Graham & Co. or order, for the 
sum of five hundred and sixty-five dollars, payable on the 1st of January 1849. 
The note is endorsed by the payees in blank. In the court below, judgment 
was rendered against the husband and wife in solido for the sum of four hundred 
and seventy-five dollars with interest, but in favor of the syndic of Graham & 
Co., who had become insolvent, the syndic having intervened in this suit. As 
this judgment was adverse to the petition of the plaintiffs, they have appealed 
from it. 

The deduction of one hundred dollars from the amount due on the face of 
the note, would have been authorized by the evidence adduced, had the suit 
been between the original parties. But the plaintifis became the holder of the 
note bond fide before its maturity for a valuable consideration, in the usual course 
of business. The circumstance of their having taken the note as a security fora 
preéxisting debt would not impair their rights as third persons who are holders 
of negotiable paper without notice, even if that fact was established. 

The rule on this subject is laid down in the most general terms by Mr. Jus- 
tice Bayley in his Treatise on Bills of Exchange: “The want of consideration 
in whole or in part, cannot be insisted on, if the plaintiff or any intermediary 
party between him and the defendant took the bill or note bond fide and upon 
a valid consideration.”’ p. 499, 450. 

A preéxisting debt constitutes a valuable consideration in the commercial sig- 
nification of the term, and a bond fide holder of negotiable paper taken before 
its maturity in the discharge of a debt is unaffected by any equities between the 
original parties. Swift v. Tyson, 16th Peters Rep. 1. Independent of the 
claim of the intervening party, the plaintiffs would be entitled to recover the 
full amount of the note. 

The petition of intervention presented by the syndic in the interest of the 
creditors of Graham & Co. alleges, in general terms, that the note belongs to 
the creditors, and must be collected by the syndic for their benefit; that it was 
left in the hands of the plaintiffs merely as a collateral security, and that they 
have no right to obtain a preference on its proceeds over the other creditors of 
the insolvent. 

The evidence adduced by the intervening party, fails to establish the requisite 
facts which would authorize the plaintiffs to be condemned to surrender the note 
or its proceeds to the creditors. The contract by which they acquired the note, 
appears to have been perfectly fair. The insolvent, Graham, who was exam- 
ined as a witness for the intervening party without objection, states the note 
to have been delivered to the plaintiffs as a collateral security for a debt due by 
the firm in the morith of April, 1848. The failure of the insolvents appears to 
have taken place in December of that year. Under the provisions of the art. 
1973 et seq. of the code, no case has been made out in which the contract 
between Graham & Co. and the plaintiffs can be avoided at the suit of their 
creditors. 
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We have made no inquiry as to the validity of ‘this contract in point of form, 
because the petition of intervention contains no allegation of any defect of form; 
and the matter of form cannot be considered as having been at issue between 

\,the parties. Had a proper allegation been made, non constat, that the plaintifis 
Wwoald not have shown a compliance with the requisites of the code in respect to 
form. 

The judgment of the district court is therefore reversed; and ‘it is decreed, 
that the petition of intervention be dismissed with the costs thereof, and that 
the plaintiffs recover from the defendant, Henriefte Aillet, wife of Balsener, 
the sum of five hundred and sixty-five dollars, with interest from the 4th of 
January, 1849, and two dollars costs of protest and costs of suit, and that the pro- 
perty mortgaged to secure the payment of said note, be seized and sold to satisfy 
the same with interest, and that the appellee pay the costs of this appeal. 





Joserpu A. Racuet v. NarcissE CARMOUCHE. 


Where the verdict allows no interest, it is irregular for any to be allowed by the judgment 
entered on that verdict. But if the defendant does call the attention of the court to the 
error by a motion for new trial, the Supreme Court will not subject the appellee to the 
payment of costs on that account. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. A. Pro- 
vosty, for plaintiff. 7’. J. Cooley, for defendant. The judgment of the 
court was pronounced by 

Rost, J. This case was before us last year, and the facts are fully stated in 
5th Ann. 133. On the second trial there was a verdict in favor of the plaintiff 
for five hundred and seventy-seven dollars, and the court gave him judgment for 
that sum with interest from the judicial demand. The defendant has appealed; 
and the plaintiff asks that the judgment be amended in his favor so as to allow 
him the entire amount of his claim. 

On the second trial, the plaintiff proved the submission to arbitration, which 
had not been legally proved on the former appeal, by examining the defendant 
on facts and articles; but as there has been no award in a legal form made by 
the arbitrators, we are unable to perceive how this proof can avail him. The 
value of the work must still be ascertained by the testimony in the record. This 
the jury have done; and we are not prepared to say that there is error in the 
verdict. 

The defendant’s counsel alleges that the verdict allowed no interest, and that 
none should have been allowed by the judgment. He asks that it be changed 
‘in that respect. He did not bring that error to the notice of the district court 
by a motion for a new trial, or in any other manner. We cannot, under these 
circumstances, subject the plaintiff to the costs of the appeal by altering the 
judgment. “Moreover, although the allowance of interest in the judgment, 
when the verdict allowed none, was irregular, it was a case in which interest 
ougbt to have been allowed, and the judgment has worked no injury to the 
defendant. . 

The judgment is therefore affirmed, with costs. 
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JosEPH JEWELL v. THorN, McGrath et al. 


The payment of a portion of a judgment forms no ground for taking out an injunction against 
an execution for the whole amount. The injunction should be confined to the amount paid. 


+" 


PPEAL from the District Court of Pointe Coupée, Farrar, J. .A. Provosty, 


for plaintiff. 7’. J. Cooley, for defendants. The judgment of the court was 
pronounced by : 

Eustis, C. J. This is a case in which a defendant in execution obtained an 
injunction against the selling of his property under execution, on the ground 
that a partial payment on the judgment had been made, which was not credited 
on the execution. An informality in the execution was also alleged as one of the 
grounds for staying the proceedings. The district judge considered the grounds 
insufficient for enjoining the proceedings for the entire amount, allowed the 
credit, and amerced the party and his security on the injunction bond in twenty 
per cent damages on the balance, under the statute. 

We consider that there was no ground whatever for arresting the proceedings 
for the amount due on the judgment. It was the duty of the defendant in 
execution to pay that amount before he sought to obtain relief by way of injunc- 
tion. Cobb and Wife v. Hynes, 4th Ann. 150. Morgan v. Driggs, 3d Ann. 
125. Rowley v. Kemp, 2d Ann. 360. No damaages have been asked by the 
appellee for a frivolous appeal. 

The judgment of the district court is therefore affirmed, with costs. 





NarcissE CaRMOUCHE v. Francis P. and L. Bouts. 


One of the defendants, the father of the other, directed his son to guard the sugar cane field 
from depredations of negroes, the field having been previously visited by such trespassers. 
While on the watch, the son saw a gang of negroes mounting the fence to enter the field. 
He fired, and wounded one of the negroes so that he died. Held : That both father and 
son were liable to the owner for the value of the negro, and that it was immaterial 
whether the son took aim and intended to shoot the negro or not. 

Where the killing is necessary to prevent a felony, or to prevent the escape of the felon 
after the crime has been committed, the homicide may be justified under the legal authori- 
ties. There may also be cases of forcible trespass which would justify a homicide necessary 
for their prevention. But homicide is not justifiable to prevent mere misdemeanors, nor 
where it is not necessary for the defence of a person, or his family or property. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. A. Provosty, 


for plaintiff, contended: We are truly at a loss to conceive on what ground 
the defendants rest their hope of relief at the hands of this court. 

As he was not yet within the enclosures of the defendants, the killing of the 
slave could not be necessary for the defence of their persons, their family, or 
even their property and consequently was not justifiable. The verdict of the 
jury gave plaintiff the lowest estimate of the value of the slave, and the property 
of the slave in the plaintiff is established with certainty. Bibb v. Hebert, 3d 
Ann. 132. When Leon Bouis shot the slave, he was in the exercise of the 
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CarmovucHE functions in which he had beet employed by his father, Francois P. Bouts ; and to 


shoot him he made use of the gun which he carried by his father’s instructions; 
and the consequence of the discharge, whatever might have been the intention 
of the party, being the death of the slave, Francois P. Bouis, the employer, is 
answerable. C.C. art. 2299. Hartv. The New Orleans and Carrollton Rail- 
road Company, 1 R.R. 181. Toullier, vol. ii, No. 284. 

Franeos P. Bouis caused his son, Leon Bouis, to do an unlawful act, and 
after it was committed, far from disapproving him for it, only complained of his 
having aimed at one instead of firing at all: he is, therefore, liable in solido with 
him. C.C. art. 2304. Act of 1844. 

T’. J. Cooley, for defendants, made the following points: 1. A person may 
lawfully beat another when necessary for the defence of his property,—3 Black. 
Com. 131. 2d Ann. 1020,—and may also kill, if necessary to its defence. 3d 
Ann. 132. 2. A private person is bound to arresf a felon, and if he cannot 
otherwise, may lawfully kill. 4 Black. Com. 293. 1 Chitty’s C. L. 17 and 18, 
9 M. R. 221. 3. By the ancient laws, the killing of a person committing theft 
or robbery, in the night time, was lawful. Exod. xxii, 2. Potter’s Antiq. b. 1. 
c. 24. Laws of Twelve Tables, |. 1 and 7, j. ii. See also, Hale’s Pleas of the 
Crown, 488. See also, Puffendorf, L. of N.1.2.¢.5. 4. Admitting that plain- 
tiff’s slave was unlawfully killed by Leon Bouis, in order to make F’. P. .Bouis, 
his father, responsible for the act, it must be shown that either he was a co-tres- 
passer, aiding and assisting, or that the act was done by one in his employ, in 
the exercise of his functions ; and that it was done by negligence or unskilful- 
ness ; and that the employer could have prevented it. It is alleged in the peti- 
tion, that F. P. Bouts was a co-trespasser. There is not a particle of proof which 
goes to show that he knew when the act was done, or had ordered it. If done 
through the negligence and unskilfulness of Leon Bouis, was he in the exercise 
of his functions when he shot the slave? lf he was, could F. P. Bouis have 
prevented the act? It is not even alleged in the petition, much less proved. 
C. C. 2299. 8 N.S. 503. 8 L. R. 537. 2d Ann. 406. Nullym crimen 
petitur is qui non prohibet ; quum prohibere non potest. L.109 de Rey. Jur. 
Culpa caret qui sit, sed prohibere non potest. L. 50, dict. tit. 5. If the wrong 
is done wilfully and maliciously, the employer is not liable. 18 L. R. 490. 

The judgment of the court was pronounced by 

Preston, J. The plaintiff has instituted this suit to recover from the defen- 
dants in solido the value of his slave named John, killed by one of them, Leon 
Bouis, while in the service of his father, the other defendant. 

The testimony shows, that in the latter part of September, 1849, the slave 
was in the act of crossing the fence of the defendant, Francis P. Bouis, who is 
a sugar planter, probably for the purpose of taking sugar cane, and that there 
was one or more negroes with him. Leon Bouis, the son, with the overseer, 
were keeping watch with fire-arms, by direction of the father, he having before 
lost a considerable quantity of his cane. Leon Bouis fired, and the slave John 
was severely wounded in the leg, of which wound he lingered and died, not- 
withstanding all proper care was taken of him, and medical aid furnished. . 

The overseer and son were instructed by the father not to shoot the negroes 
they might discover trespassing on the fields, but to frighten them by firing ; 
and it appears the son did not take aim when he fired the fatal shot. Neverthe- 
less, he called to the negroes to stop, and they not doing so, he did take aim, 
and would have fired a second shot, but the gun snapped. And, therefore, the 
counsel of the defendants has argued the case principally on the grounds that a 
person may lawfully beat another in defence of his property, and kill him, if 
necessary to its defence. 

Whether the slave was wounded carelessly or intentionally, we cannot reverse 
the judgment under the circumstances of this case. On the supposition that the 
son fired without taking aim, and, in pursuance of the instructions of his father, 
to frighten the negroes, he must have fired carelessly, and is responsible for the 
injury. Code, art. 2295. 
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If the injury was done intentionally by Leon Bouis, the question arises—which Cannenthe 
is always to be solved in such cases—was the wounding or homicide necessary Sem 
to the defence of the property he was guarding. 
The authorities quoted by the defendants’ counsel apply to the cases where 
the killing is necessary to prevent a felony, or when a felony has been committed 
the escape of the felons cannot be prevented except by killing. In the present 
case, a trespass only was intended; the trespassers had not yet entered the 
field, and the least alarm would have driven them off. There may be cuses 
of forcible trespass which would justify a homicide necessary to prevent it: as 
for example, in the defence of a man’s house, which is his castle, against a for- 
cible entry so violent as to require this extreme resort. So, perhaps, of a tres- 
pass upon a man’s field to take by force his standing crop, putting the owner in 
fear. But in the case before us, the necessity to wound or kill, which a case of 
intended robbery may present, did not exist. ‘The cane the negroes were about 
to take, is not of that class of things for which men commit a robbery, or take by 
putting the owner in fear. The trespassers intended to commit a misdemeanor, 
and not a crime. 
Homicide is not justifiable to prevent mere misdemeanors, or even felonies 
without force, such as picking pockets. 1 Hall, 488. Thus, where a servant 
set to watch in his master’s garden at night, shot a person whom he saw going 
into his master’s hen-roost, it was holden that he was not justified in so doing, | 
unless he had fair ground to believe his own life in danger. The King v. Scully, 
1 Carrington & Paine’s Rep. 319. 
The present case cannot be distinguished from that of Bibb and others v. 
Hebert, 3d Ann. 132, in which this court held that the killing of a‘slave in the 
act of committing a larceny, within the enclosures of the defendant, was not 
justifiable, because not necessary for the defence of the person, family, or even 
the property of the defendant, and that he was bound to pay the owner for the 
loss by reason of his death. Courts and juries must limit the use of deadly | 
weapons to cases of absolute necessity in defence of person or property. Any | 
other rule would lead to an intolerable recklessness of human life. 
Believing, with the jury, that the slave of the plaintiff was either carelessly or 
unlawfully killed, we think they came to the correct conclusion in holding both 
defendants responsible for the damage. It was imprudent in the father to direct 
the firing of the guns at all, even to frighten trespassers. It might and probably | 
would have led to the use of fire-arms in return, and tended to lead to the shed- 
ding of human blood, instead of preventing it. Less dangerous means should 
have been resorted to, even at the risk of failing to detect and arrest the tres- | 
passers. Besides, the jury may have inferred the previous assent of the father 
to the acts of his son while in his employ from his subsequent declaration, in 
substance, and with a full knowledge of the circumstances, that the sole reproach | 
he had to make to his son was, for having fired upon one alone, instead of firing 
upon the gang. 
The judgment of the distri ict court is affirmed, with costs 











JosEPpH WausH v. Rene ARnovs. 


By the act of 25th of March, 1813, defining the powers of police juries, they have the right 
to determine how lands situated within the points on the Mississippi river shall be 
drained. 
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Watsn 


v. 
ArRnovs, 


. 


‘ SUPREME COURT OF LOUISIANA, 


PPEAL from the Dist#iet Court of Iberville, Burk, J. R.A. Upton, for 
appellant. Z. Labauve, for appellee. The judgment of the court was 
pronounced by 

Rost, J. The facts of this case are identically the same as those in the case 
of Mayy. Ransom, 5th Ann. 424. 

The lands of the plaintiff and those of the defendant are situated on a point 
of the Mississippi river. The defendant, who is the owner of the inferior 
estate, has thrown up around it a levee which arrests the natural flow of the 
waters falling upon the plaintiff’s land. On the other hand, the plaintiff has 
opened drains upon his estate, which have the tendency to render the servitude 
due by that of the defendant more onerous. 

The case was tried before a jury, and the plaintiff has appealed from the judg- 
ment in favor of the defendant upon the verdict. 

We think the evidence sufficiently preponderates in favor of the plaintiff to 
justify us in changing the final judgment into a judgment of non-suit. As the 
case is before us, we could not, under the law, render a judgment in favor of 
the plaintiff without compelling him at the same time to close all his artificial 
drains. He would gain nothing by such a decree. 

In dismissing the petition we again repeat what we stated in Ransom’s case, 
that ample powers to settle this controversy to the advantage of both parties, 
are‘vested in the police jury by the act of 1813, further defining the organiza- 
tion and functions of police juries. 

Police juries have the exclusive right under that law to determine how lands 
situated within the points on the Mississippi river shall be drained, without 
regard to their relative position as superior and inferior estates; and to appor- 
tion among the several proprietors the costs of the drainage. 

It is therefore ordered, adjudged and decreed, that the judgment in this case 
be reversed, and that there be judgment in favor of the defendant as in case of 
non-suit. It is further ordered, that the costs of the district court be paid by 
the plaintiff; those of this appeal to be paid by the defendant. 
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Cates Barstow v. S. Hrriart et al. 


It is not essential that the notary should embody in his certificate of notice of protest, a 
copy of the notice sent to the endorser, nor is it necessary that he should state in the 
notice that the holder looks to the endorser for payment. 


PPEAL from the District Court of West Baton Rouge, Burk, J. J. M. 
Brunot, for plaintiff. J. M. Elam, for defendants. The judgment of the 
court was pronounced by , ® 
Suet, J. The question presented in the argument of this case is, whether 
notice to the endorser, McCalop, is proved. The plaintiff offered at the trial, 
without any exception on the part of the endorser, a duly certified copy of the 
notarial protest, to which was annexed, as usual, a copy of the note, followed 
by a certificate of notice, the whole forming a continuous notarial record, pur- 
suant to the statute of 1827. The seventh section of that’statute is in these 
words: “ All notaries or persons acting as such are authorized in their protests 
of bills of exchange, promissory notes, or orders for the payment of money, to 
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make mention of the demand made upon the drawer, accepter, or person on 
whom such order or bill of exchange is given; and by certificate added to such 
protest, to state the manner in which any notices of protest to drawers, endor- 
sers, or other persons interested, were served or forwarded; and whenever 
they shall have so done, a certified copy of such protest and certificate shall be 
evidence of all the matters therein stated.” * 

The certificate of notice, which, as we have said follows, in the notarial 
record, the protest and copy of the note, is in these words: “I, the undersigned 
notary, do hereby certify that the parties to the note, whereof a true copy is 
embodied in the accompanying act of protest, have been duly notified of the 
protest thereof, by letters to them by me written and addressed, dated on the 
day of said protest, and served on them respectively this day, in the manner follow- 
ing, viz: by depositing that for the first endorser, James McCalop, in the post- 
office in this city, on the same day as this protest, directed to him ‘ at Baton 
Rouge, Louisiana,’ and a duplicate deposited in same postoffice on the same 
day. directed to him ‘at his domicil in the parish of West Baton Rouge, Lou- 
isiana," and that for the last endorsers delivered to themselves.” The statute 
does not expressly require that the notary should embody in his certificate a 
copy of the notice sent or delivered tothe endorser. The practice of the notaries 
almost universally under this act, has been, for more than twenty years, in 
accordance with the forms adopted by the notary in this case. We are not 
aware that its propriety has ever before been questioned; and even though we 
might be inclined, if the matter was res mora, to require a more detailed state- 
ment of the contents of the notice, we fee} bound, at this late day, to approve a 
formula sanctioned by so long a practice and by the long concurrence of the 
courts and the profession. 

It is said that even if the certificate is taken as proving that the letter or writ- 
ten notice sufficiently described the note and announced its dishonor, the notice 
was still defective; inasmuch as, according to the certificate, it notified the 
endorser of the protest of the note, but does not expressly appear to have 
informed him that the holder looked to him for the payment of the note. 
Authorities may be found in the books in support of this objection ; but we con- 
sider it as now well settled, that the holder’s intention to look to the endorser 
may be presumed, and be considered as notified by implication from the notice 
of protest, when that notice is in other respects sufficient. This point was con- 
sidered in the case of The Bank of the United States v. Carneal, 2 Peters, 
553. The court said: “A suggestion has been made at the bar that a letter to 
the endorser, stating the demand and the dishonor of the note is not sufficient, 
unless the party sending it also informs the endorser that he is looked to for 
payment. But when such notice is sent by the holder or by his order, it neces- 
sarily implies such responsibility over. For what other purpose could it be 
sent? We know of no rule that requires any formal declaration to be made to 
this effect. It is sufficient if it may be reasonably inferred from the nature of 
the notice.” See also Furze v. Sharwood, 2 Adol. and Ellis, N. R. 388. Story 
on Notes, § 353. Warren v. Gilman, 5 Ship. 360. 

Judgment affirmed, with costs. 
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James D. Denecre ». S. Hiriarr et al. 


It is not essential that it should appear from the notary’s certificate of notice of protest, that 
the notice was addressed to the endorser of the face of it. It is sufficient if the name and 
address of the endorser be written on the outside of the notice addressed to him. 

It is sufficient, if the notice of protest states that the note has been protested, without 

"stating that it was protested after due demand. 

The omission to state in the notice of protest the date of the maturity of the note is not 
material, when it is not shown that thé endorser had endorsed other similar notes, and 
there is no reason to Believe he was left in any doubt as to the note which.was protested. 


.PPEAL from the District Court of West Baton Rouge, Burk, J. J. M. 
Brunot, for plaintiff. J. .M. Elam, for defendants. The judgment of the 
court was pronounced by 

Surve.1, J. McCalop was sued as the endorser of a promissory note for $1500, 
made by Hiriart, dated West Baton Rouge, March 31st, 1848, and payable twelve 
months after date at the Branch of the Union Bank at Plaquemine, which is a 
town in the parish of Iberville. It was duly presented, and protested at maturity 
for non-payment; and a notice, addressed to McCalop, at the proper place, was 
mailed on the following day. It does not, perhaps, clearly appear from the 
notarial certificate, whether the letter was addressed on its face to McCalop, or 
not; but it is quite clear, from the certificate, that his name and address were 
on the outside of the letter, and that was sufficient. 

, There are some other objections to the notice; before considering which, we 
will give its words. It was as follows: ** Take notice, that a promissory note 
for the sum of fifteen hundred dollars, signed Hiriart, dated West Baton Rouge, 
March 31st, 1848, payable to the order of James McCalop, Esq., and by you 
endorsed, has been by me this day protested for non-payment, and the holder of 
said promissory note looks to you for the payment thereof as endorser. Parish 
of Iberville, 3d April, 1849. L. Petit, Recorder.” 

The notice, aided by its superscription, sufficiently points to McCalop as 
endorser of the note. The expression, ‘* has been by me this day protested for 
non-payment,” is, in our opinior, sufficient, without stating in express terms 
that presentment for payment had been made. See Stockton v. Collins, 9 Carr. 
& Payne, 653. King v. Bickley, 2 Adol. & Ellis, New R. 419. Story on 
Notes, § 352. 

It is also objected, that the notice does not state at what time payment was 
due. But in the absence of evidence that McCalop had endorsed any other 
note of Hiriart, there is no reason to believe that any doubt was left in his mind 
as to the dishonor of the note in question. See Mills v. Bank of United States, 
11 Wheaton, 431. Story on Notes, § 349. 

The judgment of the district court is therefore affirmed, with costs. 





Ira SmitH et al. » Francis M. Hererorp. 


An act of the Legislature authorizing the police jury of a parish to pass all such ordinances 
i. 28 they may deem necessary relative to roads and levees, does not authorize them to pass 
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ordinances relative to the manner in which debts aré to"be collected, or to supply a sum- 
mary process for the collection of debts. s 


PPEAL from the parish of West Baton Rouge, Burk, J. .7'. G. Morgan, 
for appellees. J. M. Brunot, for appellant. The judgment of the court 
was pronounced by 

Rost, J. A requisition was made upon the plaintiffs by the inspector of roads 
and levees of the ward in which they reside, for slaves to work on the levee in front 
of a tract of uncultivated land belonging to the defendant, who is a non-resident. 

The labor was furnished, and the plaintiffs obtained from the inspector certi- 
cates showing the respective amounts they had a right to claim from the defen- 
dant for it, under the police regulations of the parish. 

The plaintiffs made an amicable demand of these amounts from the defendant, 
and on his failure to pay, they applied for jointly and obtained an order of seizure 
and sale against the land on the bare certificate of the inspector. 

The defendant enjoined. the proceeding on the following grounds: 1. That 
no law authorizes summary process in the case. 2. That the police jury 
was not competent to regulate, or in any manner to direct, the forms of judi- 
cial proceedings, and to extend the powers of courts. 3. That the inspec- 
tor’s certificate is not an authentic act, and cannot be the basis of executory 
process. 4. That it is not alleged or shown that the defendant was previously 
notified to work on his levee. 

The district judge dissolved the injunction, and gave judgment against the 
plaintiffs as in case of non-suit. They have appealed. 

The ordinances of the police jury, under which executory process issued, 
were passed in the exercise of power supposed to have been granted by an act 
of the Legislature passed in 1831, repealing the act of 1829 relative to roads and 
levees, so fur as it was in force in the parish of West Baton Rouge, and autho- 
rizing the police jury of that parish to pass all such ordinances as they may 
deem necessary relative to roads and levees. 

The powers delegated by this law are purely administrative. The police 
jury may pass ordinances relative to roads and levees; but when, under those 
ordinances, indebtedness is incurred by planters, the debt must be sued for as 
other ordinary debts, unless the Legislature has given a summary remedy. 
This is one of the many inconveniences resulting from the repeal of the general 
law relative to roads and levees. 

The plaintiffs have asked judgment as in an ordinary suit, but they made no 
application in the court below to change the proceedings from the via erecutiva 
to the via ordinaria, and the defendant had not the opportunity to avail himself 
of the means of defence he may have. Moreover, the ordinance of the police 
jury canaot make the receipt of the inspector evidence ; the inspector himself 
should have been examined as a witness. 

It is therefore ordered, that the judgment be affirmed, with costs. 





Joun Moreau v. VILLENEUVE BLANCHARD. 


Where the plaintiff has kept his accounts and given receipts so carelessly that it is impos- 
sible to ascertain with certainty the amount due to him, the judgment of the district court 
giving him less than he claims will be affirmed. 
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SUPREME COURT OF LOUISIANA, 


PPEAL from the Distriét Court of West Baton Rouge, Burk, J. William 
Gil, for plaintiff. Andrew S. Herron, for defendant. The judgment of 

the court was pronounced by 

Preston, J. This suit hd’ been instituted to recover the balance of an 
account for.elothes furnished the defendant and others, whose accounts he 
assumed. Five receipts were offered in evidence by the defendant, without 
an of exception taken as to the admissibility of any of them. “Phe aggre- 
gaté amount of these receipts being deducted from the plaintiff’s account, 
reduces the balance below the amount ailowed by the district court; but it is 
palpable that the price of some articles of clothing furnished has been receipted 
for twice. The plaintiff has kept, and rendered his accounts and given receipts 
so carelessly, that it is impossible for us to ascertain the exact state of the 
account between the parties. It was his duty to keep his accounts in sucha 
manner, and to furnish such evidence as would have enabled the court to fix 
with certainty the exact amount due to him by the defendant. He has pot 
enabled us to know that the district court erred in reducing his claim to the 
amount allowed him. 

The judgment of that court is therefore affirmed, with costs. 





Mixes Bristow v. ADMINISTRATOR OF Isaac ERWIN. 


Where a receipt is signed with the name of a firm of country merchants by their clerk, 


who signs his own name immediately below the name of the firm without using the word 
“by” or “per,” it may be implied from circumstances, that the clerk signed the name of 
the firm as their agent. 

An unliquidated demand cannot compensate oné that is liquidated. 


PPEAL from the District Court of Iberville, Burk, J. J. J. Berry, for 
plaintiff. Deblieuwx and Taylor, for defendant. The judgment of the 
court was pronounced by 

Preston, J. The plaintiff sued for $120, the amount of a draft accepted by 
Isaac Erwin, deceased, due on the lst of Mareh, 1844; and for $380 09, the 
balance of a store account commencing in August, 1843, and ending in Octo- 
ber, 1844. But it is evident by inspection of the account, that this balance 
is made by charging the draft and $9 60 iuterest upon it. 

The defendant plead the receipt of the plaintiff’s clerk for $550 in money, in 
compensation of any claim the plaintiff might establish against him. The receipt 
and signatures are in the hand. writing of ‘Joseph Christy. It was signed, 
Bristow & Co., and under the name of the firm in the signature of Joseph 
Christy, the clerk. It was objected to the receipt, that Christy did not purport 
to have signed it for the firm, but as principal or security, and that the signature 
of the firm, not being genuine, was not binding upon them. The district court 
rejected it as evidence; and the defendant excepted. 

It is proved, that Christy was, at the date of the receipt, the clerk of Bristow 
& Co., and continued so until his death, some months afterwards. There is no 
suggestion that he was a man of bad character or capable of committing a 
forgery. His signing the name of Bristow & Co. to the receipt, was certainly 
signing it for them. Signing his own name below was to give the signature of 
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his principals authenticity to the extent of his moral and pecuniary responsi- 
bility. It certainly would have been more proper and conformable to usage to 
have inserted the word by or per, or other words showing expressly the agency 
of the clerk ; but that was not essential. The agency may be implied from cir- 
cumstances, as conclusive as though it had been expressed in the receipt. 

Bristow & Co., as appears by their petition, had dealings with Brwin. They 
held an accepted draft and claimed a store account against him. It does not 
appear that the clerk had any dealings with him, which alone tends teshow 
that the money was received as agent for his employer, and not for him. 
They being country merchants, and he their clerk, indicates the same thing. 

There is another cifcumstance which is conclusive. In the body of the 
receipt it was expressed, that $150 of the money should be applied to a judg- 
ment sold by C. M. Driskill ; seven days afterwards an execution, issued on a 
judgment of C. M. Driskill against Isaac Erwin, was returned credited with 
thissum. The attorney of the plaintiff testifies, that a son of Erwin subse- 
quently satisfied the balance of the judgment, deducting the $150 received by 
Bristow according to the receipt dated the 4th of January, 1844; and that it is 
his impression that the payment of the first $150 was received by Bristow from 
money in hand belonging to the defendant. 

A transfer in writing of the judgment from Driskill to Bristow § Co. was 
made, but without date. It is clear, it was transferred before the receipt of the 
$150; because in the receipt it is expressed that $150 is to be applied to a judg- 
ment sold by C. M. Driskill. Therefore, the clerk received that part of the 
money from Erwin in payment of a judgment held by Brislow & Co. against 
him, and Bristow, in the final settlement of the judgment, ratified the receipt. 
The transfer of the judgment is fixed about the date of these transactions 
because it was made to the firm of Bristow § Co., and this firm Was dissolved 
in 1844, by the death of Crane, the partner, within eight days of the time the 
clerk, Christy, died. 

We have no doubt, from all these circumstances, that Bristow § Co. appro- 
priated the $150 of the money received by their clerk to the judgment they 
had purchased from Driskill, and kept the balance in extinguishment of their 
account against Erwin, including the accepted draft which they held; and we 
know of no rule of evidence which should have excluded the clerk’s receipt in 
the name of the firm, in connection with all these circumstances to establish the 
true state of the claims of the parties. From this receipt and circumstances, 
we are satisfied the whole claim of the plaintiff has been extinguished by com- 
pensation or payment. 

The claim of the defendant on account of boarding and clothing two servants 
of the plaintiff, was unliquidated, and therefore cannot be compensated against 
the draft and claims of the plaintiff, and are now prescribed. 

These views of the case would show a small balance of about $20 in favor of 
the defendant ; but the transactions of the parties are so ancient and the accounts 
of them kept so loosely, that we would be much inclined simply to render judg- 
ment for the defendant against the demands of the plaintiff, in order to close 
their litigation. 

The receipt, however, having been excluded from the consideration of the 
jury, and it being possible that the plaintiff may have something to offer against 
it, in conformity to the uniform practice, we are compelled to remand the case, 
with directions to the district court to admit the receipt offered by the defen- 
dant jn evidence. 
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The judgment of the district court is reversed, at the costs of the plaintiff, and 
the cause remanded for further proceedings according to the views we have 
expressed. 
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N. K. Knox v. Jonn Bunter. 


The notary’s certificate of notice of protest should show on what day the notice was depo- 
sited in the postoflice. e 


PPEAL from the District Court of West Baton Rouge, Burk, J. J. M. 
Elam, for plaintiff. G.S. Lacey, for defendant. The judgment of the 
court was pronounced by 

Surent, J. It does not appear from the copy of the notarial certificate of 
notice, offered in evidence in this cause, on what day the notary deposited the 
notice fur Buhler in the postoffice. We are, therefore, unable to say whether 
the mailing was timely. 

It is therefore decreed, that so much only of the judgment of the district 
court as condemns the defendant to pay the sum of five hundred dollars, with 
interest at eight per cent per annum from the 15th day of January, 1849, until 
paid, and five dollars costs of protest, being the amount of principal and interest, 
and ‘costs of protest of the note of A. Duvall, by defendant endorsed, of record 
in this cause, be reversed; and that as to said note, there be judgment of non- 
suit; the costs of this appeal to be paid by the plaintiff. It is further decreed, 
that in this respect the judgment of the district court be affirmed. 
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Rosette Avsert, f. w. c., et al. v» Justin AUBERT et al. 


A testament is without effect until it is proved and the execution of it ordered. A will 
proved in the court of probates, but not ordered to be executed, can have no legal effect, 
and cannot be the basis of prescription. C. C. 1637, 3507. 

The admission of a willto probate and the order to record are not judgments binding on 
the heirs even if they were present or duly cited. 

Testaments are more easily avoided than contracts, on the ground of unsoundness of mind. 
They may be avoided although the insanity was not notorious and an interdiction was not 
applied for, even where more than thirty days elapsed between the time of making the 
will-‘and the testator’s death. C.C. 1781, secs. 6 and 10. 

A will made by an insane person daring a lucid interval is valid. C. C. 1781. But a lucid 
interval in the sense of the law, is not an apparent tranquility or seeming repose. It is 
not a simple diminution or remission of the disease, but is a temporary cure : an intermission 
so clearly marked that it perfectly resembles a return of health, and must have continued 
for alength of time sufficient to give certainty to the temporary restoration to reason. 


PPEAL from the District Court of Lafourche, Randall, J. C. Belcher 
and J. C. Beatty, for appellants. J. L. Cole and B. G. Thiboudeauz, for 
appellees. The judgment of the court was pronounced by 
Rost, J. Rosette Aubert, a free woman of color, in her own right and as 
tutrix of her minor children, asks that the heirs of Pierre Aubert, be compelled 
to execute his will and to pay over to her the legacies it contains in her favor 
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and in favor of her said children. Marguerite Aubert, one of the heirs, has 
joined in the prayer of the petition for the execution of the will, and claims 
from her co-heirs the legacies made to her. All the other defendants have 
pleaded the general issue, and have further averred: 1. That the will has never 
been rendered executory or ordered to be executed. 2. That Pierre Aubert 
was not of sound mind at the time he made it. 3d. That the will is void for 
defects of form. 4. That Rosette Aubert was the concubine of the testatomand 
her children are his adulterous bastards; that they can neither inherit by will 
nor sue for alimony, and that their mother is without capacity to take under the 
will, being reputed in law a person interposed. 

The case was tried before a jury, who found a general verdict in favor of the 
defendants. Rosetie Aubertand Marguerite Aubert have taken separate appeals 
from the judgment rendered on the verdict. 

The plaintiffs have pleaded, in this court, the prescription of five years in bar 
of the causes of nullity ofthe will set up by the defendants. The defendants 
having waived their right to have the cause remanded under art. 902, C. P., 
this question will first be examined. 

Pierre Aubert died in October, 1839. On the 20th November of that year, 
his will was probated and ordered to record. At that stage of the proceeding 
the heirs of age protested against its execution, on the grounds now set up 
by them in defence. After this protest, no order was made for its execution; 
the executor did not apply for letters testamentary, and the legatees set up no 
claim until this action was instituted on the 24th of March, 1849. 

Ko i; Art. 1637, C. C., provides that a testament is without effect until it is proved 
and the execution of it is ordered. This principle was recognized in the case 
of Stewart’s Curator v. Row, 10 L. R. 530; in which it was held, that a will 
proved in the court of probates, but not ordered to be executed, can have no 
legal effect. We re-affirmed this decision in the case of Marcus v. Barcas, 5th 
Ann. 265. The will having to this day remained without effect, cannot be the 
basis of prescription. It follows also from the same principle, that the prayer 
of the petition should have been for a decree making the will executory. No 
exception, however, having been taken in limine litis to the form of the action, 
we will proceed to decide the case on its merits, premising that the admission of 
the will to probate and the order to record, are not judgments binding upon the 
heirs, admitting them to have been present or duly cited. Robinet et al. v. 
Verdun’s Heirs, 14 Liv R. 542. Sophie v. Duplessis et al., 2d Ann. 724. 

In consequence of the generality of the verdict and of the neglect of 
the parties to call upon the judge to charge the jury in relation to the 
questions of law which the issue presents, there is some uncertainty as to 
the ground upon which the jury decided. It is clear, however, that the ver- 
dict is not based upon the ground of concubinage; because that ground could 
not affect the rights of Marguerite Aubert. There is no reason to believe 
that the verdict is based upon informalities in the will, because no material 
informality has been shown; and the ground that the action could not be main- 
tained until the execution of the will had been ordered, should have been pleaded 
as an exception, and was not properly before the jury. The only ground of 
defence remaining is, the unsoundness of mind of the testator at the time he 
dictated the will. And in relation to this ground, our attention has been called to 
several bills of exception taken by the defendants during the trial. 

The will purports to be a nuncupative will ander private signature, and was 
written by Joseph Nicolas, who signed it as a witness. He was first introduced 
14 
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as a witness in the cause by the plaintiffs. He was then recalled by the defen- 
dants, and testified that Aubert had some difficulty in stating the names of the 
slaves he wanted to donate, and that he did not remember the names of some of 
them, and that Rosette, the present plaintiff, assisted him in ascertaining the 
names of such of the slaves as he did not remember. This part of his answer 
was objected’to, on the ground that it was an attempt to introduce proof of sug- 
gestion in violation of art. 1479 of the code. The court sustained the objection, 
and ordered the evidence already taken down to be erased. The defendants’ 
counsel reserved the point by a bill of exceptions. 

The same witness was subsequently asked, whether, when he was writing the 
will, the testator could recollect the dispositions he had made verbally without 
their being repeated to him by other persons; he was also asked whether the 
testator was capable to dictate, in succession, the different dispositions of his will 
as they had been written, without the assistance of another person. There are 
bills of exception to the opinion of the judge refusing to receive this evidence, 
on the ground that it tended to prove suggestion. ° 

We are of opinion that the bills of exception were well taken, and that the 
evidence should have been admitted. The issue was not that the testament of 
a person of sound mind had been made under the influence of suggestions from 
other persons. The only object of the evidence offered was to show the 
unsoundness of mind of the testator; and it appears to us the best which could 
have been adduced for that purpose. Evidence is admissible or not, according 
to the object for which it is offered. Asa general rule, for instance, parol evi- 
dence is not admitted to contradict written contracts, but it is admissible when 
fraud is alleged by one of the parties to them. We do not, however, think it 
necessary to remand the case to obtain the answers of this witness to the ques- 
tions put to him. 

We concur in the position taken by the defendants’ counsel, that testaments 
are more easily avoided than contracts, on the ground of unsoundness of mind. 
They may be avoided, although the insanity was not notorious and the inter- 
diction was not applied for ; und when they contain, in themselves, evidence of 
insanity in the party, the law pronounces their nullity, although more than 
thirty days elapsed between the time of making them and the death of the tes- 
tator. Contracts are never avoided in this manner. C. C. art. 1781, § 6 and 10. 
This difference has its source in the consideration, that laws regulating the 
capacity to contract are in furtherance of the natural rights of man, and that all 


" restraints upon that capacity are abridgments of his liberty. But all his rights 


die with him. The disposal of his property by will rests purely on arbitrary 
legislation, and is in derogation of the general laws regulating the devolution of 
property. Society cannot exist without the capacity to contract; but the power 
to dispose of property by will is not necessary to its well being. 

The case under consideration is not one of insanity, properly so called. The 
derangement of intellect of the testator is alleged to have been the result of 
disease, and comes within the rule so beautifully expressed in the Roman Digest, 
‘In adversa corporis valetudine mente captus, eo tempore testamentum facere 
non potest,” which forms in part the subject matter of art. 1782 of our code: 
‘A temporary derangement of intellect, whether arising from disease, accident 
or other cause, also creates an incapacity pending its duration, provided the 
situation of the party and his incapacity was apparent.” Digest qui test. facere 
possunt, |. 17. 
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It is necessary to keep in view this distinction, as it has an important bearing 
upon the law applicable to the case. The question is, were the situation of the 
testator and his incapacity apparent at the time he made his will ? 

The evidence presents Pierre Aubert to us as suffering under a fearful exter- 
nal disease, spreading gradually over all parts of his body, and discloses the effect 
of it upon his mind, as it increased in intensity, and he felt more and more that 
the hand of death was upon him. The man of warm affection and convivial 
tastes ; quarrelled with his friends without apparent cause ; became uncommonly 
versatile in his affections, and secluded himself by degrees from all society. As 
the disease ascended towards the head, he gradually lost his sight and his 
memory. We see him in his last visit to his sugar house; and the witness who 
speaks of this visit seems to be surprised that he could still see him and call 
him by his name. We then lose sight of him for three weeks; and at the end 
of that time find him in bed, completely blind and making a will, which Joseph 
Nicolas is writing from the notes he has taken of the dispositions it is to con- 
tain. At that time, says Nicolas, the disease had so far progressed that the 
spine, neck and back part of the head were entirely covered with sores, which 
appeared to be in a state of gangrene. He seemed to suffer a great deal; his 
pulse indicated fever, and when he commenced to dictate the dispositions of his 
will, he was in a state of great agitation. His sight was entirely gone, and he 
no longer remembered the names of some of his slaves who had been around 
him and had served him all their lives. After he had once stated the dispositions 
he wished to make, and they were repeated to him by Nicolas before writing 
them in the will, he no longer recognized them, and attempted to bequeath 
slaves which he had already donated. From what passed, this witness has 
stated that he did not believe Aubert remembered the dispositions he had made 
or could have repeated them two hours after they were written. 

In further proof of the alleged unsoundness of mind of the testator, it has been 
shown, that he ordered the fire to be put out in his room, because the heat and 
smoke incommoded Nicolas when he was writing the will, while the day was 
pleasant and there was neither fire nor smoke; that although he had always 
been much attached to bis eldest son, he said he bequeathed to him an old hoe 
and an old spade, because he was a good fellow; that he disposed, by his will, 
of a slave which, to his knowledge, did not belong to him; that he made Mar- 
guerite Aubert, then about thirteen years of age, the depositary of $5000 for 
the use of the plaintiff and her children, and at the same time appointed a tutor 


to her; that he gave her household furniture, carriage and horses, but forgot — 


that he intended to give her $5500; and upon this being suggested to him after 
the will was signed, he caused a bequest to her for that sum to be written at the 
bottom of it. 

Another fact has been shown, more conclusive than any of the others. Nicolas 
had taken a memorandum of the dispositions which the testator desired to make 
and was writing the will. Mr. Folse, one of the persons called as a witness, 
came into the room and saluted the testator in a loud voice; Aubert did not 
recognize or notice him. Several persons in the room then told him, Mr. 
Folse speaks to you; but he made no reply, and appeared to be in a somnolent 
state. The witness left the room and was called in after the will was ready for 
signature. He states, that when the testator signed he appeared to be suffering 
very much, and that he did not seem quite aussi assoupi as when he first went 
in. Physicians of experience have testified that this state of stupor was the 
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result of the disease of the testator, and that after the loss of sight and of 
memory, the stupor was an unerring sign of approaching dissolution. 

These are the facts upon which a jury of the neighborhood, the members 
of which could not well be deceived as to the real situation of the testator, came 
to the conclusion that he was mense captus inadversd corporis valetudine. 
This testimony stands unimpeached and uncontradicted; and there is no doubt 
that more conclusive evidence might have been had if the plaintifis had not 
delayed their suit until after the attending physician of the testator had been 
accidentally killed. 

On behalf of the defendants, some of the witnesses to the will say that 
Aubert appeared to be of sound mind when he signed; and his overseer has 
stated that his mind appeared to be sound before, at the time, and for several 
days after making his will, and that he expressed his satisfaction at having made 
it, as it was his wish to give Marguerite more than his other children. It is 
strange that if such was his deliberate purpose, that he should have forgotten 
it'at the time he made the will. 

This witness stutes that a person who was present at the making of the will, 
told him that the testator was not of sound miod; and on his cross-examination, 
he, himself, testifies that Aubert seemed to be sufficiently awake to understand 
what he was doing when he signed the will, thus throwing doubt upon his 
capacity. We are satisfied that the jury formed a proper estimate of the testi- 
mony of this witness. 

It was urged in argument, that although the mind of the testator may have 
been to some extent affected by disease, it is proved that there was no delirium 
when the will was signed by him, and that he was in a tranquil state of mind 
when he presented it to the witness; or, in other words, that if the habitual 
state of the testator was one of unsoundness of mind, he made the will and 
signed it in a lucid interval, and that is sufficent for its validity. 

Art. 1781 of the code provides, that a will made by a person insane during a 
lucid interval is valid; and as the code no where tells us what a lucid interval is, 
we must resort fer the meaning of that expression to the system of jurispru- 
dence in which it was first used. 

A lucid interval, under the civil law, is not an apparent tranquility or a seem- 
ing repose. It isnot a simple diminution or a remission of the disease, but a 
temporary cure: an intermission so clearly marked that it perfectly resembles 
the return of health; and as the nature of the interval cannot be ascertained in 
an instant, it must continue during a length of time sufficient to give the cer- 
tainty of the temporary restoration of reason. That time must, in all cases, be 
considerable. 

The law, 6 Digest, de curat. hte. laid down the rule and required intervalla 
perfectissima, ut in quibusdem videatur etiam pené furor esse remotus. See 
also |. 18, § 1, Digest de acq. vel amitt. pos., and 1. 9, furiosum cod. qui testa- 
menta facere possunt. 

It is easy, after this, to distinguish between a sane act and a lucid interval, 
and to answer the plaintiffs’ argument, that after the will was made, reasonable 
things had been done by the testator. There never was a case of insanity in 
which some reasonable action was not shown. But a wise act never proved the 
habitual wisdom of its author. The act is instantaneous, while the interval is a 


_ Btate of being made up-of a series of acts. It is evident that there was in this 


case no remission of the disease of sufficient duration to constitute a lucid inter- 
val; and that whatever may have been the outward appearances, there could be, 
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in fact, no remission at-all, as long as the disease which caused the derangement 
of mind continued to increase in violence. But if there had been an interval 
of apparent reason, it seems that under the civil law this was not a species of 
insanity in which lucid intervals are presumed. 

The Roman jurisconsults distinguished two classes of insane persons; one 
class they called furiosos, the other mente caplos. We have already shown 
that the insanity of the testator was of the latter class. All the Roman laws 
which speak of lucid intervals have exclusive reference to the first class. No 
law mentions them with reference to mente capti. For instance, the law, 39 
Digest de judiciis, authorized the insane of the first class to discharge judicial 
functions during lucid intervals. But this was never permitted in cases of 
simple insanity. Before Justinian, the sons and daughters of the mente captus 
could marry without his authorization. But the children of the furiosus were 
not dispensed from obtaining it, because the law presumed lucid intervals during 
which it might be given. The reason of the distinction is, that with the furio- 
sus the fits and intervals were easily perceived, while in cases of simple insanity 
they are hardly perceptible. The definition of the mente captus is qui nullum 
extrinsecus ostendit furorem, qui habet furorem latentem,—the furor that dwells 
within without giving external signs. Dumoulin, comment. on the code, title 
qui testamenta facere possunt. 

We are satisfied that the testator was not of sound mind at the time he made 
his will, and that the verdict and judgment are in conformity with the law and 
evidence. . 

It is therefore ordered that the judgment be affirmed, with costs. 





MartTiat VERRET et al. v. CELESTE BELANGER, Widow of 
TANNER. 


Where the widow causes the community property to be adjudicated to her, and assumes the 
payment of the debts of the community, she cannot escape liability therefor upon the 
ground that she was ignorant of the debts she thus assumed. 

The judgment against the principal is prima facie evidence against the surety of the amount 
due by the principal, subject to be inquired into and corrected on proper allegations, sup- 
ported by legal evidence. 

Where the surety offers in evidence an account made out by the principal, the surety 
assumes the correctness of the account, and cannot be allowed afterwards to dispute it. 

Prescription does not run against minors, except in certain cases specified by law. C. C. 
3505, 3519. 

Where a dative executor sold property for notes which did not mature until his appointment 
expired, he is still bound to account for the notes so received; and if he does not, his 
surety is liable for their amount. 


PPEAL from the District Court of Terrebonne, Randall, J. Winchester 
Hall, for plaintiffs. J. C. and A. Beatty, for defendant, The judgment of 

the court was pronounced by 
Suet, J. In 1835, LZ. H. Verret was appointed dative testamentary 
executor of the will of Jacques Verret, and gave his official bond, with Lemuel 
Tanner as his surety. The condition of the bond was, that he should well and 
faithfully discharge the duties of his office, and render a true and just account 
of whatever money or property he might receive in his official capacity, and pay 
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over to the legitimate heirs of the deceased whatever balance he might be owing 
to them whenever legally required so to do. This action is brought by Martial 
and Jean R. Verret, two of the heirs of Jacques Verret, to recover from the 
widow of Lemuel Tanner their shares of the estate of their father. They allege 
that they had brought suit against the dative executor for a settlement of his 
accounts, and had each recovered a judgment against him for.$685 14, with 
interest from October, 1847, and had failed to collect upon uae issued. 
That the widow of Tanner, who was liable as surety, had assumed the payment 
of all his debts. 

The answer of Mrs. Tanner, after a general denial, avers that the executor 
rendered an account of his executorship in September, 1835, showing the 
shares of the plaintiffs to be $652 30. That from that date the tutrix of plain- 
tiffs was. in default for not enforcing payment; and the claim is barred by the 
lapse of ten years. That the plaintiffs had only a right of action against their 
tutrix.. There was also a plea, that the executor, with the consent of the 
tutrix, had expended a large amoupt for their education, which extinguished or 
reduced their claim against him. There was a verdict and judgment in favor of 
the defendants. The plaintiffs have appealed. 

The first inquiry is, whether Mrs. Tanner has rendered herself liable for any 
amounts that may be due by the estate of Tanner upon the bond. Upon this 
point we find no difficulty. After the death of Tanner, in 1842, the property 
of his succession, with an inconsiderable exception, was adjudicated to her as 
widow in community ; and an act was signed by her and her children, in which 
she agrees to pay all the debts due by said estate out of her own funds. Having 
taken possession of the property of the succession, and that too, under a pro- 
mise to pay all its debts, the greditors of the succession have clearly a right to 
look to her, as the recipient of the fund which was bound for their claims. It 
is said that the liability upon this bond was unknown to the widow and heirs 
when the community was adjudicated to her and she assumed its debts. We 
do not consider that ignorance, if it exisied, as effecting the rights of creditors, 
whatever equity may grow out of it as between her and the heirs. 

The plaintiffs offered in evidence the proceedings for accounts, and the judg- 
ment obtained against the executor, to prove the amount of the liability of the 
principal in the bond ; but the court, on the objection of the defendant, admitted 
it merely to prove rem ipsam. In this, we think there was error. The judg- 
ment against the principal should have been received against the surety as 
prima facie evidence of the amount due by him as executor, subject to be 
inquired into and corrected on proper allegations, and by legal evidence. See 
Canal Bank v. Brown, 4th Ann. 548. 

In consequence of this ruling in the court below, we should have considered 
it our duty to remand this cause, were it not that the defendant has offered 
evidence which enables us to sustain, with the exception of a trifling amount, 
the claim of the plaintiffs. This evidence is an account prepared in September, 
1835, or thereabouts, by the executor, and which exhibits the amount due to 
each of the plaintiffs as $652 30, being a few dollars less than was awarded by 
the judgment against the executor. The defendant offered this for the purpose 
of showing that, in 1835, the executor had accounted to the tutrix, and a right 
of action then arose in her favor for the benefit of her wards. Having thus 
used this account as a means of defence, they have assumed its correctness, and 
cannot consistently gainsay it. 
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The question then presents itself, how far the alleged rendition of account in 
1835 affects the plaintiffs. It was handed to the parish judge having jurisdiction 
of the succession sometime in the fall of 1835, but was unaccompanied by any 
petition, and no judicial action was had upon it. The tutrix, it appears, was 
informed of the fact that the account had been delivered to the parish judge. 
Assuming that the tutrix might then have demanded from the executor the 
amount acknowledged to be due the minors, or at least, as a preliminary to such 
recourse, have oblained judicial action on the account, did her failure to do so 
permit the commencement of prescription from that date in favor of the official 
surety? We think not. The plaintiffs were minors. Minors cannot be pre- 
scribed against, except in the cases provided by law. C.C. 3488. The rule is 
reiterated in article 3519. That, in general, the fact that the minor is repre- 
sented by a tutor or tutrix capable of bringing suit in his behalf, does not obviate 
the suspension of prescription, is evident from article 3505, in which a prescrip- 
tion of five years is established for a particular class of debts; and it is expressly 
declared that it runs against minors, reserving to them their recourse aggipst 
their tutors. In the article 3519 it is said, prescription does not run ee 
minors and persons under interdiction, except in the cases specified above. In 
deciding, however, the case before us, we are not to be understood as saying 
that there are no cases in which prescription runs against a minor represented 
by a tutor, without a specific provision to that effect. 

It was said by the appellee, that the bond was dated in 1835, and expired on 
the 3d July, 1846, by force of the article 1199, C. C. The argument seems to 
be, that as, under the then existing law, a dative executor was appointed for a 
year, he was functus officio at the end of that time. and if his appointment. was 
renewed, was required to give new security. What, under the then existing 
law, would be the liability of a surety for property coming into the hands of a 
dative executor after the expiration of the year, we need not determine. The 
surety is undoubtedly chargeable for property which came into the executor’s 
hands during the year. Such was the case here. It is true, that a portion of 
the proceeds of sale which came into the executor’s hands was represented by 
notes, which did not mature until after the expiration of the year; but that did 
not relieve the surety, his principal not having accounted nor delivered to 
the heirs either the notes or their proceeds. The condition of the bond was, 
that he would faithfully discharge his duty as executor, and pay over to the 
legitimate heirs whatever balance might be owing to them. 

With regard to the amount expended by Verret for the education of his bro- 
thers, however proper in point of morals it might be, that. they should credit it 
upon their claim against him, we are constrained to say, that they are under no 
legal obligation to do so. Verret was not the tutor of the plaintiffs. It is proved 
that he undertook to send them to school from motives of brotherly affection and 
duty ; paid for their education out of his own funds; and did not unticipate a 
reimbursement of these expenditures, which were intended by him to be 
gratuitous. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed; and that there be judgment against the said defendant in 
favor of the plaintiffs, Martial and Jean R. Verret, each for the sum of $652 30, 
with interest from Oct. 9th, 1847, till paid, and costs in both courts. 
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Privileges are stricti juris, and,only to be allowed in cases expressly r by law. 
C.C. 3102, a nhs 

Where a person employs a clerk by the year, and during the year causes that clerk to post 
up the books of another commercial house, he has no privilege upon the effects of that 
commercial house fur the services of ‘the clerk. The clerk himself has no privilege, 
because he was not employed by that house. The employer has no privilege, because 


he was not a clerk. 


PPEAL from the District Court of Lafourche, Randall, J. This case arose 
A mM an opposition claiming a privilege upon property attached by M. H. 
aunis. J.€. and A. Beatty, for appellant. Winchester Hall, for appellees. 
Mg so of the court was pronounced by 
ADELL, J. Several creditors of Brown having attached his property and 
obtained judgment, levied their executions upon the contents of a drug shop 
kept by him. Daunis then filed a claim of privilege. The privilege claimed is 
that accorded by the article 3158 of the Civil Code “for the salaries of clerks, 
retaries and other persons of that kind,” and which is also spoken of in articles 
181 and 3219. There was judgment in favor of Daunis in the court below; 
and the other creditors have appealed. 

The claim of Daunis arose as follows > Daunis had employed Joseph Nicolas 
since the year 1848, and he was still in the employ of Daunis at the time of the 
trial of this cause in September, 1850. The nature of his employment is thus 
stated by Nicolas, in his examination as a witness for Daunis in this cause. 
“The nature of deponent’s contract with Mr. Daunis was, that deponent would 
do any work as bookkeeper required by Mr. Daunis. This included not only 
Mr. Duunis’ own bookkeeping, but also what he, Mr. Daunis, would procure 
from other houses. Mr: Daunis requested deponent to do some bookkeeping 
for John D. Brown. Deponent posted up Mr. Brown’s books from March, 
1849, to January, 1850, and made the accounts upto March, 1850, from March, 
1849. Had deponent undertaken the work for If, he would not have 
charged less than two hundred and fifty dollars.’ Cross-examined on part of 
plaintiffs in execution: ‘* Mr, Daunis owns a plantation; but lives in this village. 
Mr. Daunis has not been a clerk to deponent’s knowledge since he, depo- 
nent, was in his employ. He posted up Mr. Brown’s books by intervals. He 
took the books, he believes, in September; but the posting was behindhand 
since March, 1850. He always took the books to post them at his house, or at 
Silvain Daunis’ store. No part of the compensation coming from this work 
done for Mr. Brown, is to be given to witness. Witness is a notary public and 
surveyor. At the same time he was posting up the books of Mr. Brown, he 
was also’posting the bdoks of the firm of S. T. and L. Daunis. He looks exclu- 
sively to. Mr. Daunis for the payment of his labors in posting the books of Mr. 

- * 
Brown, and this On his yearly contract for his services as above mentioned.” 

It is obvious,, that Nicolas had no privilege upon the property of Brown, 
because he was not employed by Brown, and had no contract with him. Daw- 
nis cannotytherefore, claim as subrogee of Nicolas. The contract was between 
Daunis "and Brown,"and the question is, whether a person thus supplying to 
another the services of a clerk, has a privilege under the le above mentioned. 
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The property of the debtor, says article 3150 of our code, is the common 
pledge of his creditors, and the proceeds of its sale must be distributed among 
them ratably, unless there exist among the creditors some lawful causes of 
preference. Privilege can be claimed only for those debts for which it is 
expressly granted in the code. Art. 3152. 

Hence; it, has become a familiar doctrine in our reports, as well as in the,j juris- 





nce, that privileges are stricti juris, and that they are not to be 
L one case to another. The argument from analogy is not per- 
mitted in matters of privilege; for it would insensibly lead to the creation of a 
multitude of preferences, ad consequently to abuse. As a learned commen- 
tator has properly observed, il n’appartient qu’au legislature, et non au juge, 
d’etablir des causes de preference, s’il le croit raisonable, parce qu’il n’appar- 
tient qu’a lui de sortir du droit commun. 

Most of the claims which are mentioned in article 3158, are a class of claims 
which the lawgiver has thought proper to favor from considerations of humani 
and public order. Servants and clerks who are protected by this article pe 
class of persons who are usually dependent for their support upon their wages 
or salaries. Because the law, acting upon these considerations, has thought 
proper to protect the salary of a clerk, we have no right to extend this protection 
to a person who, having employed this clerk, lets out his services to another. 
Daunis, not the clerk, is the creditor of Brown, and Daunis is not a clerk; he 
has, therefore, no privilege. 

But the plaintiffs in execution are entitled to a preference, having acquired a 
privilege by the seizure under fiert facias. C.P. art. 722. As to the motion 
to dismiss this cause for want of jurisdiction, see Coll v. O’ Callaghan, 2d Ann. 
190; Hart v. Lodwick, 8 L. R. 167; Buckner v. Baker, 11 L. R. 462. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and that the opposition of Daunis be dismissed, he paying the costs of opposition 
in both courts. 
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Tuomas Moran, Administrator, v. Simon P. LEBianc. 


Where the defendant, being sued upon a promissory note, alleged that he had received 
notice from a third party that half the note belonged to him, and prayed that said third 
party be cited to appear in the suit, the said third party cannot be prevented from appear- 
ing and filing an intervention, upon the ground that it came too late and would delay the 
progress of the cause. 

Where a party claims, in a petition of intervention filed in a suit on a promissory note, to 
have an interest of one-half in the note, his right to recover the same cannot be defeated 
by the exception that he ought to have sued for a settlement of the partnership, when it 
does not appear there were any other partnership transactions to be settled. 


PPEAL from the District Court of Lafourche, Randall. J. J.L. Cole, for 
plaintiff. J. C. and A. Beatty, for defendant. pt jag the court 
(Slidell, J. dissenting.) was pronounced by 
Preston, J. The plaintiff brought this suit upon a ptomisiory note for 
$1109 50 with interest, dated the 4th of May, 1849, and payable the 1st of 
March, 1850. The defendant filed an answer, alleging | that he had been notified 
by James S. Kennedy that half the note belonged»to him ; and prayed that 
Kennedy might begited, and that ee might be required to litigate 
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between themselves as to their respective interest in the note, and that he might 
not be compelled to pay the same before the matter between them was decided. 
Kennedy immediately intervened and claimed half the note. 

* It ig urged by the plaintiffthat the intervention should be dismissed, under 
article 391 of, the Code of Practice, becauserfiled too late, and when’ he-was 
about to try the suit, which it delayed. 

The district court thought otherwise, and under the circumsibenddecided 


_ correctly. The note was given for work done for the defendant by the plaintiff 


and intervenor in partership. The fears of the defendant, that he might be 
compelled to pay a second time, after the notification from the intervenor, were 
reasonable; and the court, on his: application, would probably have directed 
Kennedy to be cited if he had not intervened, or allowed defendant to prove 
that he owed half the note to him; so that the intervention did not necessarily 
cause any delay. Besides, for the settlement of the estate of Ford, it was 
indispensable that the controversy between his administrator and Kennedy 
should. be decided; and the intervention of the latter afforded an opportunity of 
having it settled, so as to enable the administrator to file an early and final tableau 
of distribution. 

The testimony to establish that half the note belonged to the intervenor, is of 
the kind with which courts have so often expressed their dissatisfaction—the 
proof of the declarations of a deceased man in the presence of non@ but the 
witnesses. But it is accompanied by the unquestionable fact, that the inter- 
venor assisted in doing the work of the defendant for which the note was given 
to Ford, and renders it probable that he was in partnership with the plaintiff 
in executing the same. 

If they were partners, it is said the suit should be for a settlement of the 
partnership, and not for half the note. But it does not appear by the pleadings, 
that there were any partnership transactions to be settled, except the division of 
the note in controversy. 

The evidence in support of the charge of fraud against the intervenor, was 
not gptisfactory to the district court; and it cannot reasonably be expected that we 
should give more weight to it than the district judge did. 

But, in the answer to the intervention, the plaintiff claimed a sum of $300 

from the intervenor. Two hundred dollars was proved by a promissory note 
for cash lent: the remaining hundred for accounts which it is proved Kennedy 
owed, and Ford paid for him, probably because he held the note in which Ken- 
nedy was interested. The claim is, moreover, proved by Kennedy’s acknow- 
ledgment, and, we think, should have been allowed in compensation of his 
demand, and all the controversies of the parties settled. 
. It is therefore decreed, that the judgment of the district court be reversed, 
and that the plaintiff recover from the defendant the sum of $840 80, with 
interest from the judicial demand; that the intervenor, James S. Kennedy, 
recover from the defendant $254 75, with interest from the filing of his inter- 
vention; that the costs of the original suit be paid by the defendant. The 
costs of the intervention to be paid by the administrator of Richard Ford ; 
and the costs of this appeal by the intervenor, James S Kennedy. 
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_, Joun A. Boykin et al. v. W. O'Hara. 


A power of attorney given by the owner of a plantation to an agent, setting forth that any 
arrangement or agreement made by the agent for the purpose of better securing any debt 
or debts already contracted and now held against the said property shall be considered 
binding against it, does not authorize the agent to confess a judgment against the principal. 


PPEAL from the District Court of Terrebonne, Randall, J. Winchester 
Hall, for plaintiffs. J. C. and A. Beatty, for defendant. The judgment 
of the court was pronounced by 

Supe, J. The appeal in this case is devolutive. It was granted upon 
motion in open court, and, by consent of parties, made returnable on the first 
Monday of January, 1851. The transcript was filed on the 20th of January, 
1851; and on the 25th of January, an application was made in writing by 
O’ Hara for the dismissal of the appeal. The first ground of the application is, 
that Lang and Lisette are not legally before this court, because no appeal bond in 
their favor was given by the appellant. Lang was the surety on the injunction 
bond, and was condemned, in solido, with Boykin, plaintiff in injunction, to pay 
damages to O’Hara. Lisette was the sheriff who made the seizure under fieri 
facias, which gave rise to the injunction; he was sued as a co-defendant with 
O’ Hara, and damages were claimed from him personally for having made an 
unlawful seizure. 

Lang, who must be considered as one of the parties who consented to the 
order of appeal, has waived any objection to the sufficiency of the appeal bond, 
by appearing in this court. If we consider Lisette as not before us, so far as he 
is individually concerned touching the claim for damages, still his absence does 
not prevent a review of the judgment of the district court as between Boykin 
and O’Hara. The objection, that the court below did not fix the amount of the 
bond for a devolutive appeal, is unsupported by the record. The amount of the 
bond was fixed in the consent order for a devolutive appeal. The remaining 
objections to the sufficiency of the surety on the appeal bond comes too late. 
See O’ Reilly v. McLeod, 2d Aun. 138. 

The facts material in the consideration of the merits of this case are as follows : 
John A. Boykin and Edward M. Boykin, residents of South Carolina, had a 
sugar plantation in this State. In December, 1848, Boyken gave O’Hara a 
draft, payable in the ensuing January, on Fellowes and Johnson, merchants at 
New Orleans, for $556 80, for mason work done on the plantation by him. On 
the 9th February, 1849, John A. and Edward M. Boykin executed in South 
Carolina a power of attorney of the following tenor: ‘+ Know all men by these 
presents, that we the undersigned, John A. Boykin and Edward M. Boykin, 
have nominated, constituted and appointed, and by these presents do nominate, 
constitute and appoint Duncan McRea Lang, of Bayou Black, parish of Terre- 
bonne, in the State of Louisiana, our true and lawful attorney; and that the 
said Duncan McRea Lang is fully authorized and empowered to perform all 
such acts as may be necessary for the proper management of the plantation and 
negroes of the said John A. and Edward M. Boykin, situate and being upon the 
Bayou Black, parish of Terrebonne, in the State of Louisiana; and we, the 
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ungersigned,,.do fully authorize the said Duncan*McRea Lang to perform any 
act necessary for the well being and security of the said property. to wit, to @on- 
tract any debts necessary for thesupport and use of the said plantation ‘and 
negroes, and to draw drafts for‘any such necessary purposes. payable « 
time and place as may seem most expedient tohim, and to pay any.such debts, 
and to meet any such draft, from any proceeds of said plantationas may be at 
any time in his hands; and the undersigned do hold themselves bound by such 
act, as though they themselves had made it: hereby authorizing and approving 
any such act upon the part of the said Duncan McRea Lang, and any uarrange- 
ment or agreement made by the said Duncan McRea Lang for the purpose of 
better securing any debt or debts already contracted, and now held against the 
said property tor any such necessary purpose, shall be considered binding against 
it: hereby ratifying and confirming all our said attorney may do in pursuance of 
these premises. In witness whereof we have thereunto set our hands and 
affixed our seals this ninth of February, eighteeg hundred and forty-nine. 

‘ (Signed) [z.s.] Joun A. Boykin. Epwarp M. Boykin. 

Signed, sealed and delivered in the presence of 
(Signed) Epwarp B. Lane. B. H. Matueson.” 

In March, 1849, O’ Hara brought suit against John A. Boykin upon this 
draft which had been protested for non-payment. Service of citation was acknow- 
ledged by Duncan Lang as his agent; and in the succeeding April, judgment 
was rendered against Boykin upon a confession by Lang, acting as agent under 
the power above mentioned. Upon this judgment a fiert facias was issued ; 
and in December, 1849, a seizure was made of certain sugar and molasses, the 
product of the Boykin plantation; whereupon, Boykin brought an action to 
annul the judgment, and also obtained an injunction. 

It is quite clear, that in the earlier portion of the instrument there is nothing 
which would in any degree sanction a confession of judgment. We must look 
for the authority, if conferred at all, in the closing clause of the power, in which 
the principals say, ‘‘ any arrangement or agreement made by the said Duncan 
McRea Lang for the purpose of better securing any debt or debts already con- 
tracted, and now held against the said property for any’such necessary purpose, 
shall be considered binding against it.”" It is not very clear that the constituents 
intended more than to sanction agreements for securityealready made. But 
supposing the authorization to be prospective, the largest sense which the words 
will permit is, a power to secure debts by means of it on the plantation. 

But the act done goes far beyond a mere mortgage of the plantation. A con- 
fession of judgment involves consequences of a much graver character. It puts 
in the hands of the judgment creditor the immediate means of obtaining a 
judicial mortgage of all the lands and slaves of the defendant in the judgment, 
and of effecting a judicial sale of all his property, real and personal. It is sub- 
stantially, in view of its consequences, one of the highest acts of ownership known 
to the law, and is not to be implied from the delegation of a power to create a 
conventional mortgage, even supposing the latter power to be clearly conferred by 
the instrument. It isa familiar doctrine, that all written powers of attorney 
receive a strict interpretation, and the authority is never extended beyond what 
is given’ in terms or is clearly necessary for carrying the authority so given into 
effect. . This rule, if not embodied expressly in the provisions of our Civil Code, 
is readily deducible from their spirit. It is impossible to deny that Boykin, who 
now has a judicial mortgage recorded against all his land and slaves, and a writ 
of fieri facias levied upon his personal property, is placed in a much more 
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onerous position than if a specific portion of his real estate only were incumbered 
by a conventional mortgage. See Fuselierv..Robin, 4th Ann. 61, Barnes v. 
Profilet, 5 Ann. 117. Civil Code, arts. 2965, 2966, et seq. 

lt is therefore decreed, that the judgment of the district Rar, except so far 
only as it is in favor of Lisette in his individual capacity, be reversed ; that the 
judgment rendered on the 19th April, 1849, in favor of the said O'Hara aguinst 
the said in, ia the suit entitled W. O’ Hara v. John A. Boykin, be annulled; 
that the injutction issued in this cause be perpetuated; and that the said 
O’ Hara pay the costs of this suit in both courts. 
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R. C. Cammack v. M. H. Davnts. 


Where the father had made a sale of property before the death of the mother of minor 
children, but the title was not completed until after her death, he being bound in law to 
make the title, the children have no claim for such property as belonging to the commu- 
nity. 

The purchaser of property upon which there exists a tacit mortgage in favor of minors, of 
which he was not aware, and in consequence of which he apprehends an eviction, has a 
right to demand security against the danger of eviction before he can be compelled to pay 
the price. C. C. 2535. 


PPEAL from the District Court of Lafourche, Rendall, J. ‘Thibodeaux 

4 and Cole, for plaintiff. Winchester Hall, for defendant. The judgment 
of the court was pronounced by 

Preston, J. This suit is instituted upon two promissory notes given by 
the defendant for a tract of land situated in the parish of Terrebonne, and sold 
to him by Nathaniel D. Chamberlin, on the 12th of January, 1848. 

The notes remained in the possession of the notary who passed the act of 
sale until the 30th of July, 1849, when they were taken possession of by the 
sheriff of the parish of Orleans, by virtue of an order of the Second District 
Court of New Orleans, as belonging to the succession of Chamberlin, the vendor 
of the land, he having departed this life. In the mean time they had been pro- 
tested for non-payment, and are therefore held by the plaintiff subject to any 
equity between the vendor and vendee of the land for which they were given. 

Chamberlin acquired the land from Edwards Ogden on the 1st of Novem- 
her, 1847. » Ogden purchased it from Ludovick Tanner on the 31st of March. 
1836. The wife of Ogden died in 1842. He opened her succession in the 
parish of Avoyelles, where they resided, and represented the land as belonging 
to the community of acquets which had existed between them. 

In 1848, Ogden, as tutor of the minor heirs of his deceased wife, presented a 
petition to the district court for the parish, declaring that the community of 
acquets between him and her, was at her death, and was then insolvent, and 
prayed that a family meeting of the minors might be convened to give their 
advice and opinion as to the necessity of renouncing it on behalf of the minors. 
The family meeting gave their advice that it was for the interest of thé ‘minors 
to renounce the community. Their proceedings were approved and homolo- 
gated by judgment, and the father and tutor authorized to make the renuncia- 
tion. He neglected to do it formally, as required by article 1010 of the. code 
before a notary and two witnesses. 
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He had, lipwever, already sold the property out of which this controv@rsy 
arises to erlin in 1847, as has been stated. “And we think these proceed: 
ings divest the minors of all equitable interest in the:property ; for equity con- 
siders that done Wich ought to have been done. Besides, Ogden ean e 
formal act of renunciatién at any time, and if, which is not to’be su posed, he 
should refuse, the owners of the property can compel him to do so by suit, or 
obtain. judgment perfecting their title. ° 

The defendant, however, presents a more serious difficulty in opposition to 
the payment of his notes without security against eviction. He avers'that there 
exists a tacit general mortgage on the tract of land conveyed to him in favor of 
the minor children of Edwards Ogden, a former proprietor of the land, fora 
sum of near twenty thousand dollars, and that he has great reason to fear that 
he will be evicted of the premises by virtue of that incumbrance. 

It is rendered certain by the record, that the minor children of Edwards 
Ogden held property separate from their father. In 1843, he purchased a plan- 
tation and slaves for them, and, in 1844, made an arrangement to receive ten 
thousand dollars inherited from their grand-mother. For the faithful administra- 
tion and restoration of their property, they have a tacit legal mortgage upon the 
real property he has owned since he became tutor of his children. The pro- 
perty sold by hirn to Chamberlin, and by Chamberlin to the defendant, is sub- 
ject to this legal mortgage. Although it belonged to an insolvent community of 
acquets, to be renounced on behalf of the children, nothing shows that the 
creditors of the community have priority over the children as creditors of 
their father and tutor. They are equally creditors of the, father individually, 
to whom the whole property belonged in consequence of divesting the interest 
of the children in the community of acquets. Until, therefore, Ogden settles 
with his children, or gives a special mortgage to secure their rights in lieu and 
extinguishment of the general tacit mortgage in their favor, the defendant is liable 
to be evicted of the property for which the notes sued upon were given by virtue 
of the legal mortgage in favor of Ogden’s minor children. The defendant has 
just reason to fear this eviction, and under article 2535 of the Civil Code, is 
entitled to security against it before paying his notes. 

It is therefore decreed, that the judgment of the district court be amended 
by adding that the plaintiff shall not take out execution on the same until he 
gives to the defendant good and solvent security in the amount of the judgment, 
exclusive of interest, conditioned that he shall refund that amount to the defen- 
dant in case he should be evicted of the property for which the notes were 
given by virtue of the legal mortgage in favor of the minor children of Edwards 
Ogden, or until their }egal mortgage be cancelled; and that the plaintiff pay the 
costs of this appeal. 
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Paut Povsson v. Wipow Porcue. 


The right of expropriating a right of way over a neighbor's property should never be allowed, 
except in case of extreme necessity; and where a party can make a road on his land 
leading to the public road he should be required to do so. C. C. 695. 


| ams from the District Court of Pointe Coupée, Burk, J. _G.S. Lacey, 
for appellant, J. M. Brunot, for appellee. The judgment of the court 
was pronounced by 
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Preston, J. The plaintiff alleges, that he is the owner of @ of Jand, 
which he cultivates as a cotton plantation, in the rear of the pl fronting 


upon Fausse river ; that he cannot pass to the public road on that river without 

ing*over one of the front plantations; that there is a private road on the 
upper part of thé defendant’s plantation, which the propfietors in the rear have 
used for thirty years, and that there is no other place in the neighborhood by 
which his plantation is surrounded, by which he can pass and repass to the pub- 
lic road. He alleges that she has forbidden him to*pass through her road : he 
claims the right of doing so, and enjoins her from obstructing him. 

The plaintiff has not made out a clear case for relief, under articles 695 and 
696 of our Civil Code, even at the institution of his suit. But, since its institu- 
tisn, he has purchased from Euphrosine Robellard, Widow Olinde, a tract of 
land fronting on the public road, on Fausse river, which affords him a shorter 
route to the public road through his own land than over that of the defendant. 

The plaintiff, however, contends and proves, that it would be very expensive 
and inconvenient to make a passable road over his own property : still, as it is 
possible, he should be required to do so, and pass that way. The right of 
passing over the defendant’s property, is the forced expropriation of a participa- 
tion in what belongs exclusively to her. This should never be done except 
in cases of extreme necessity. Toullier says so, expressly ; and adds, that the 
inconvenience of passing over one’s own property, though extreme, will not be 
a sufficient reason for forcing a neighbor to yield a passage over his. And the 
Court of Appeals of Lyons, in considering the article of the Napoleon Code cor- 
responding with article 695 of our code, recommended that the right of passage 
to a public road, accorded to a farm, enclosed by others, should be suppressed, 
‘if the enclosed farm should subsequently be united to one bounded by the pub- 
lic road. These circumstances, precisely, have occurred in the present case. 

A case might occur in which the expense and inconvenience of making a pas- 
sage over one’s own land, would be so great, compared with the inconvenience 
to a neighbor of a passage over his, as to induce the courts to except it from the 
principles inculcated by Toullier and the Court of Appeals of Lyons. Buta 
case so extreme is not presented by the plaintiff. And it is not necessary to 
consider the case put by Duranton, vol. 5, p. 435, of a right of passage estab- 
lished by judgment, as it does not exist in the present case. 

The judgment of the district court is therefore affirmed, with costs. 
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Moran and Waite v. CELESTE TANNER. 


The defendant should be allowed to file an answer pleading the general denial even after 
the plaintiff has moved to confirm a jadgment by default, if it produces no delay in the 
trial of the cause. C. P. 314. 


PPEAL from the District Court of Terrebonne, Randall, J. J. C. and A. 
Beatty, for plaintiffs. J. L. Cole, for defendant. The judgment of the 
court was pronounced by 
Eustis, C. J. It appears by the certificate of the district judge, that the 
plaintiffs having taken a judgment by default against the defendant, the case was 
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taken up; aid: the plaintiffs having introduced a portion of their evidence to 
confirm the judgment, the defendant’s attorney then appeared and offered to 
file an answer, which was objected to by the counsel for the plaintiffsjas coming 
too late. The district judge sustained the objection, and refused to permit the 
defendant’s answer to*be filed, and proceeded to confirm the judgment by 
default. ‘ 

The defendant took his bill of exceptions, and has appealed from the judgment 
rendered against him. The article 314 of the Code of Practice provides, that 
if the defendant, on the very day when a definitive judgment was to have been 
rendered against him; appears and files his answer, the first judgment taken 
shall be set aside. 

We think that, as the defendant did not ask for any delay in the trial of the 
cause, and, in fact, merely pleaded the general issue, the judge ought to have 
permitted the answer to be filed. No injury could have been worked to the 
plaintiffs By the cause having been put at issue by the defence. The article of 
the code seems to us, under the circumstances, to have been obligatory on the 
court. 

The judgment of the district court is therefore reversed, and the case remanded 
for further proceedings; the appellee paying the costs of this appeal. 
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J. A. Boykin v. B. F. Hoipen. 


Where a party repudiates the authority of an attorney at law to have acted for him, it is 
necessary that it should be supported by his own oath, and not that of an agent. 


PPEAL from the District Court of Terrebonne, Randall, J. Winchester 
Hall, for plaintiff. C. Belcher, for defendant. The judgment of the 
court was pronounced by 

Surpexz, J. The plaintiff has enjoined the execution of a judgment obtained 
against him by Holden, alleging that he was not cited, nor did he make any 
appearance in the cause, and that the attorney who appeared for him, and con- 
fessed judgment, had no authority to do so. 

Although Boykin alleges himself in the petition to be a resident of Terre- 
bonne, and his presence in that parish at the time of bringing this suit may, in 
the absence of evidence to the contrary, be fairly inferred from the fact that 
the injunction bond is signed by him; yet he has not sworn to the truth of the mat- 
ters alleged in the petition. The oath is taken by his attorney at law, to the 
best of his knowledge and belief. In repudiating the appearance made for him 
in the case of Holden v. Boykin, by an attorney at law, it was his duty to sup- 
port his assertion by his own oath. Ingram v. Richardson, 2d Ann. 840. Con- 
rey v. Brenham, 1st Ann. 397. Hill v. Bowden, 3d Ann. 258. 

We need not decide whether the presumption in favor of the authority of an 
attorney at Jaw to represent a party in a judicial: proceeding extends to a con- 
fession of judgment. .It is enough that we are permitted to presume his 
authority to make an appearance ; for, in the present case, the judge did not 
act upon the mere confession of the attorney. Testimony was heard at the 
triul, and the judgment of the court recites that the plaintiff had proved the 
facts stated in his petition.” 
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There is in the record an affidavit of Boykin, and a bill of exceptions to the 
opinion of the district judge, refusing to admit it in evidence. It does not appear 
from the bili of exceptions that the document was offered at the trial of the 
cause; and there are other circumstances of irregularity, which make it ques- 
tionable, at least, whether the bill of exceptions should be noticed. But it is 
sufficient to say, that the affidavit referred to in the bill is loose and unsutisfac- 
tory. It does not say in what cause, or on what occasion it was that the attor- 
ney at law had represented him without his authority. 

The judgment of the district court is therefore affirmed, with costs. 





A. S. McComas v. A. M. Green and Husband. 


A married woman cannot renounce prescription when once acquired without the authoriza- 
tion of her husband. C. C. 3425. 


PPEAL from the District Court of Concordia, Selby, J. Staceyand Spar- 
row, for plaintiff. R. N. Ogden, for defendants. The judgment of the 
court was pronounced by 

Rost, J. On the 8th of January, 1848, the defendant, Amanda M. Green, 
who has been a married woman since 1839, subscribed the following note: 
“On the first day of January next, I promise to pay to Alexander Thompson, 
or order, the sum of seven hundred dollars; this sum being due to him for 
services as overseer for my benefit for the year 1841. (Signed) A. M. Green.” 
This note was transferred by endorsement to the plaintiff, who now seeks to 
recover the amount of it from the maker. The husband of the defendant has 
been made a party defendant for the regularity of the proceeding. 

The defence is, that Thompson had been fully paid for his services as overseer, 
and that the note was given without consideration. That the services of Thomp- 
son did not inure to the benefit of the defendant; and that her acknowledgment 
that they did, having been made without the authorization of her husband, is 
not binding upon her. That the action of Tompson for his services as overseer 
for the year 1841 was barred by prescription at the close of the year 1844, and 
that the defendant could not, without the authorization of her husband, renounce 
the prescription acquired and enter into a new obligation for the same debt. 

The jury before whom the case was tried, influenced by the strong equity of 
the plaintiff’s claim, rendered a verdict in his favor; and the case is before us 
on the appeal of the defendant from the judgment rendered on this verdict. 
During the trial, the defendant took a bill of exceptions to the opinion of the 
judge admitting Laughlin as a witness. It was ascertained in the examination 
of this witness that he had a direct interest in the event of the suit. He was 
therefore incompetent, and his testimony should have been withheld from the 
jury. The judge admitted it, under the impression that it proved nothing more 
than the consideration expressed on the face of the note. As the truth of the 
consideration was put at issue, Laughlin was incompetent to prove it. But 
besides proving the consideration, he went on to say that the note sued upon 
had been given in renewal of another. This fact had a most important bearing 
on the question of prescription. It has been urged that the note was received 
by the plaintiff before maturity and in the usual course of business, and that he 
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cannot be affected by the want of authority of the defendant. The record does 
not show when the note was transferred to the plaintiff. But if the facts should 
be as stated by her, this ground of defence would be untenable. Parties are 
presumed to know the situation of those whose paper they take. The plaintiff 
knew the maker of the note to be a married woman.’ This knowledge was 
sufficient to put prudent men upon inquiry whether it had been subscribed in a 
case it which the authority of the husband might be dispensed with. DeGaalon 
v. Matherne, 5th Ann. 495. 

Had the note been given before the action of Thompson for his wages was 
barred by prescription, the principle upon which the case of Dickinson et al v. 
Reagan was decided might perhaps have been successfully invoked. 2d Ann. 440. 
But under art. 3503, C. C., the plaintiff’s action had been prescribed nearly four 
years when the note sued upon was given; and the most important question in 
the case is, whether the defendant could, without the authorization of her hus- 
band, renounce the prescription thus acquired, and enter into a new obligation 
to pay the prescribed debt. To be capable of renouncing prescription when once 
acquired, one must be capable of alienating his property. C.C. 3425. And as 
the defendant could not, without authorization, alienate her property, it necessa- 
rily follows that the renunciation is not binding upon her, and that she may still 
avail herself of the plea of prescription. That plea is decisive of the case. 
However discreditable the case may be, it is valid in law, and we must sustain it. 

It is therefore ordered, that the judgment in this case be reversed ; and that 
there be judgment in favor of the defendant, with costs in both courts. 





R. R. Estizt v. A. W. Gooptor. 


Where the answer of a garnishee does not contain an unqualified confession of his liability, 
the plaintiff cannot take judgment against him without giving him notice and affording 
him an opportunity of defending himself. 


PPEAL from the District Court of Carroll, Richardson, J. Caldwell and 
Peirce, tor plaintiff. Benjamin and Micou, for defendant. The judginent 
ofthe court was pronounced by 
Suet, J. The plaintiff brought suit against Goodloe by attachment, and 
garnisheed Wilkins. The garnishee answered, in substance, that he had given 
the defendant certain notes, payable to him and not negotiable; that he did not 
know in whose possession they were; that one Gaines had told him the notes 
had been transferred, but refused to say to whom; that the notes were given 
for the price of a tract of Jand, upon which one Berry claimed a mortgage and 
was attempting to enforce it; that if Berry was successful, he was entitled to 
relief from the payment of the notes. There is nothing on the face of these 
answers justifying a suspicion that the garnishee desired to evade any just 
responsibility to Goodloe if Goodloe was still his creditor, or to do anything more 
than secure for himself a just protection in the matter. 
~ The cause was brought to trial as against the defendant’s administrator, he 


_ having died after issue joined. In his answer he had pleaded that, prior to the 


attachment, he had transferred the notes of the garnishee to D. R. and C. R. 
Sessions. Judgment was rendered against the administrator, and at the same 
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time against the garnishee, without any notice to the latter or traverse of his 
answers. 

We think the judgment against the garnishee was irregular. His answer 
was not an unqualified confession of indebteness to Goodloe. He set up various 
matters of defence ; and if the plaintiff intended to dispute them and claim judg- 
ment against the garnishee, it was the right of the garnishee to receive notice 
of this intention, and to have an opportunity of defending himself. 

The evidence taken in the main cause has disclosed the fact, that the notes 
had been transferred by Goodloe to third persons before the attachment. 
Whether that transfer is valid against the attaching creditor, must be decided in 
determining the liability of the garnishee. As this cause must go back for further 
litigation, we. think the rights of all parties concerned will be better ascertained 
by requiring the plaintiff to bring into this suit the alleged transferrees. 

It is therefore decreed, that the judgment against Wilkins be reversed, and that 
the cause be remanded for further proceedings, with leave to the plaintiff to 
traverse the answers of the said Wilkins, and with instructions to the court 
below not to proceed to final judgment as to said garnishee until Daniel H. 
Sessions and Charles R. Sessions have been made parties herein by the said 
plaintiff. It is futher decreed, that the costs of appeal be paid by the plaintiff. 





MeEcHANICS AND Travers’ Bank v. Nancy N. Jongs. 


The provisions in the charters of the Bank of Louisiana and the Mechanics and Traders’ . 


Bank authorizing married women to bind themselves in solido with their husbands, 
extend only to hypothecary contracts or obligations entered into by married woman with 
those banks. If the contract be not of that character, the obligation of a married woman 
to those banks is governed by the law applicable to ordinary obligations, and a married 
woman cannot be surety for her husband. 


PPEAL from the District Court of Concordia, Mayo, J. James H. Veazie, 
for plaintiff. Stacey and Sparrow, for defendant. The judgment of the 
court was pronounced by 

Eustis, C. J. This suit is brought by the bank against the defendant on 
a promissory note for the sum of one thousand two hundred and seventy-five 
dollars, signed by James C. Jones, the defendant, and Thomas D. Purnell. The 
defendant was, at the time of the execution of this note, a married woman, and 
James C. Jones, was her husband. It was drawn in favor of the bank, and pay- 
able at the branch of said bank at Vidalia. The note was joint and several; and 
it appears conceded that the wife signed the note as security for her husband. 
There was judgment for the defendant, and the plaintiffs have appealed. 

It is urged in argument, that the proceeds of the note inured to the benefit of 
the defendant, and for that reason she is bound in law to pay it, and that under 
the provisions of the charter of the bank, she is bound as a surety on the note. 

In relation to the first ground, we think the evidence is not satisfactory, and 
cannot disturb the judgment on that account. The district judge considered 
the testimony insufficient ; and in this opinion we concur with him. 

The 25th section of the charter of the Mechanics and Traders’ Bank, among 
other things, provides that the said corporation shall have the like privileges 
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pay ment thereof, as is now accorded by law to the Bank of Louisiana. By the 
thirty second section of the charter of that bank, the wife of the age of majority 
is allowed to bind herself jointly and in solido with her husband in all hypothe- 
cary contracts or obligations. The Bank of Louisiana v. Farrar, 1st Ann. 49. 
The Mechanics and Traders’ Bank v. Rowley, 2d Ann. 372. 

It is said in argument, that the opinion of the court in Farrar’s case extends 
the power of the wife to bind herself for her husband beyond the literal terms 
of the statute ; that is, in other cases than those of hypothecary contracts or 
obligations. But we do not understand such to be the import of the opinion. 
In both the cases, that of Farrar and Rowley, the obligations under consideration 
were secured by mortgage, and the present question could not arise. 

The charter of the Bank of Louisiana, authorizing the wife to bind herself 
in solido with her husband in hypothecary contracts or obligations, gives no vali- 
dity to a contract of the wife in solido with the husband, which is not of that 
character. If the contract to which she isa party has not this character, her 
obligations rest exclusively on the footing of the ordinary obligations of married 
women in such cases. 

The judgment of the district court is therefore affirmed, with costs. 





Wituiam Rosertson, Trustee, v. B. F. Guasscock. 


@Where a surety had signed a promissory note payable to a bank, the amount of which was 
left in blank, given in renewal of another note on which he was surety, and the bank clerk 
filled up the note with a Jarger sum than was intended, the surety is not liable to the 
bank for the excess over the amount intended to have been inserted. 


PPEAL from the District Court of Concordia, Farrar, J. Stacey and 
Sparrow, for plaintiff. A. N. Ogden, for defendant. ‘The judgment of 
the court was pronounced by 

Supe.t, J. The defendant is sued upon a note of the following tenor: 
**$5573 63. Natchez, Sep. 10, 1839. Twelve months after the seventeenth 
day of January, 1839, we or either of us promise to pay, without defalcation, to 
the Commercial Bank of Natchez or order, at their banking house in Natchez, 
five thousand five hundred and seventy-three dollars sixty-three cents, for value 
received. Credit first drawer. M.Hootsexz. Joun Mayes. B. F. Guass- 
cock.” 

The defendant admitted his signature, but averred, that when he signed the 
note, its amount was in blank ; and that it was intended by him to be used in 
the renewal of a note of $1820 33, of which Hootsell, Mayes and himself were 
drawers—Mayes and himself being sureties, and Hootsell the principal debtor. 
That without his consent, and contrary to his understanding, it was wrongfully 
filled up by the bank with a larger amount. He acknowledged his willingness 
to be held liable for the amount of $1820 33. 

There was a verdict in favor of the plaintiff for the last named amount and 
interest, thus sustaining the defence as to the residue of the note. The plain- 
tiff has appealed. 

It will be observed, that the note in question is in the hands of the original 
holder, Robertson, representing the bank. The case is, therefore, relieved from 
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to state what we consider the facts of the case, as deducible from the testimony 
in the cause. 

Hootsell was the debtor of the bank in various amounts, with various sureties. 

The bank had suspended specie payments, and it would seem was mainly, if 
not exclusively, engaged in endeavoring to collect its debts. It had employed 
one Peale, a former clerk of the bank, to call on its country debtors and make 
arrangements in renewal or settlement of their liabilities past due. Under these 
circumstances, Peale called on Hootsell, and exhibited to him several printed 
blanks for notes to be given by him in renewal. Among other liabilities of 
Hootsell, the bank held at that time a note of Hootsell, with F. S. Mayes and 
John L. Wall as sureties, payable in January, 1839, for $6676 80, on which 
there was a credit of $3304 22; another, with John Hootsell and John Mayes 
as sureties, payable 3d February, 1839, for $2348 86; and another, with John 
Mayes and B. F. Glasscock as sureties, payable in March, 1839, for $1820 33. 
One of these blank notes was sent by Hootsell to Glasscock, with a statement that 
he wanted his name, for the purpose of renewing a note in bank on which he, 
Glasscock, was surety. Glasscock signed and returned it; it was then given 
by Hootsell to Peale, and was subsequently filled up at the bank by the discount 
clerk, with the amount of the balance due on the two notes above mentioned of 
$6676 80 and $1820 33. So far as the testimony informs us, this was done 
without any further communication with Hootsell or Glasscock. The two 
notes remained with the bank, and the usual memoranda of cancellation were 
made with regard to them. Hootsell states that upon signing the other renewal 
notes they were handed to Peale, in order that he, Peale, might get the names 
of the respective sureties ; and this assertion is strongly corroborated by a deed of 
trust offered by the plaintiff, by which it appears, that at a subsequent time, the 
bank held two other notes of Hootsell, with other sureties, bearing the same 
date as the note sued upon. Hootsell swears that it was the understanding 
with Peale that the blank signed by Glasscock was to renew the particular debt 
upon which he was bound, and Peale’s testimony does not contradict this state- 
ment. 

We think it fairly results from this evidence, that neither Glasscock, Hootsell 
nor Peale, the agent of the bank, intended at the time that the blank note should 
be used for any other purpose than to renew that upon which Glasscock was 
liable; and the note having been delivered under such circumstances to the 
bank’s own agent, it is obvious, that it could not afterwards enlarge Glasscock’s 
liability by filling up the blank for a larger amount without his assent. 

It is also clear tttat Hootsell’s subsequent ratification of the act of the bank in 
80 filing up the note, could not affect the surety ; nor has anything been done 
by Glasscock himself which can be construed into a subsequent assent to this 
attempted enlargement of his liability. 

Judgment affirmed, with costs. 





A. GriuuissE v R. G. and S. B. Gisson. 


Where one member of a firm took a note from a customer payable to himself individually, 
but the note was credited on the customer’s account in the books of the firm fifteen months 


the difficulty which would present itself to the defendant, were he seeking to Rosertson 
set up an equity against a bond fide endorsee. With this remark, we proceed @,,sscocx. 
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before the death of the partner to whom it was made payable, it will be considered, not as 
belonging to the heirs of the deceased partner, but as partnership property, and the liqui- 
dating partner hag the right to sue for and collect the same. 


PPEAL from the District Court of Concordia. Stacey and Sparrow, for 
A plaintiff. Shaw and York, for defendants. The judgment of the court was 
pronounced by 

‘Rost, J. This is a suit by the liquidating partner of the commercial firm of 
A. S. Barr §& Co. upon a note subscribed by the defendants to the order of 
A. S. Barr, since deceased. 

The defence is, that the plaintiff has no right to receive payment of the note, 
and that it belongs to the legal representatives of Barr. There was judgment 
against the plaintiff as of non-suit, and he appealed. 

It is proved that this note, although made in favor of Barr alone, was entered 
on the books of the firm as a credit to the defendants, who were in the habit of 
dealing with the firm, and were at the time indebted to it. This entry of the 
note in the books as a partnership asset was made sixteen months before the 
death of Barr, and must be presumed to have been made, if not by Barr him- 
self, at least with his knowledge and consent. We are of opinion that this long 
acquiescence on his part sufficiently establishes the title of the partnership to the 
note, und that the legal representatives of Barr could not now claim it as his 
property. 

For the reasons assigned, it is ordered that the judgment in this case be 
reversed. It is further ordered, that the plaintiff, in his capacity of liquidator of 
the firm of A. S Barr & Co., recover from the defendants the sum of $734 02, 
with interest at the rate of eight per cent per annum from the ist of March, 
1848, till paid, and costs in both courts. 





Isaac D. Marks v. NASHVILLE MARINE AND Fire INsuRANCE 
Company et al. 


Where a vessel has been surveyed and condemned at Key West as unseaworthy by 
sentence of a Court of Admiralty, such sentence is not evidence in the courts of Louisiana 
of the facts or grounds on which the eondemnation proceeded, nor is it res judicata as to 
the question of seaworthiness. 

The right to abandon is to be tested by the actual facts at the time of the abandonment. If, 
at the time of the attempt to abandon, the thing insured is taken out of the hands and 
control of the assured by some peril or act not insured against, the insured cannot abandon. 

Where a vessel had been so damaged by perils of the sea that she whs forced to enter a 
port for safety, and was there unjustly libelled by passengers and sold for a fetarn of the 
passage money upon the ground of her having been unseaworthy at the commencement 
of the voyage; Held: That the insured could not abandon and recover for a total loss 
because the insurers did not insure against the risk of loss by an illegal condemnation, but 
that the assured might recover the amount of the loss occasioned by damage from the 

perils of the sea incurred before the vessel was libelled. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Roselius and A. Marks, for plaintiff. Hunton and Bradford, for defen- 
dants. The judgment of the court was pronounced by 

Suext, J. This action is upon a policy of insurance executed by the 
defendants. The insurance ‘is declared to be on two-fifths of the hull and 
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apparel of the schooner Relampago, her stores and passage money, as follows, 
viz: on the hull and apparel valued at $4000, to amount of $1600; on the stores 
and provisions, valued at $1500, to amount of $600; on the passage money, 
valued at $4000, to amount of $1600, from New Orleansto San Francisco, Cali- 
fornia, the risk to cease on the arrival of the vessel at her anchorage off San 
Francisco. A similar policy with the Mutual Safety Insurance Company, on 
two-fifths of the value as above; and the other fifth, the insured warrants not to 
insure.” ; 

The schooner sailed from New Orleans on the 27th January, 1849; encoun- 
tered rough weather, and a very heavy sea, after being some days out, and 
sprung aleak. She put into Havana on the 6th February, but on account of 
the quarantine regulations of that port, left it and went to Key West, where 
she arrived on the 9th. A survey was immediately called, and on the 15th 
February, the surveyors reported the condition of the vessel, with an estimate 
of the necessary repairs, amounting to $2873 95. The captain then determined 
to send a messenger (the supercargo) to communicate with the owner in New 
Orleans, but the messenger was arrested at the suit of the passengers; and on 
the same day, the 16th February, the vessel, with her stores and provisions, was 
libelled, at the instance of the passengers, in the District Court of the United 
States at Key West, and taken out of the possession of the captain by the mar- 
shal. On the 22d February, 1849, a decree was made by that court, awarding 
the libellants a return of their passage money, on the ground that the vessel was 
unseaworthy at the inception of the voyage, and ordering that the property 
libelled be sold to satisfy the decree. The vessel, with lier provisions and stores, 
was sold accordingly at marshal’s sale, on the 26th February, and her proceeds 
distributed among the libellants, giving them a dividend of about forty per cent. 

The plaintiff insists that he was entitled to abandon as for a_ technical total 
loss, and to recover the whole amount of his insurances. The court below 
rejected his claim for the provisions and stores. but allowed it for the hull and 
the passage money. The defendants appealed, and the plaintiff, in his answer 
to the appeal, asks a judgment for his whole demand. 

The first ground upon which the defendants resist the plaintiff's action is, 
the alleged unseaworthiness of the vessel at the inception of the voyage. The 
judge below was decidedly of the opinion that this branch of the defence was 
not sustained by the evidence ; and in that opinion we concur. It is true that 
upon this point the conclusion adopted by the judge below und hy this court, 
conflicts with the opinion of the learned judge of the United States Court at 
Key West, as announced in the admiralty proceedings already noticed. That 
opinion, so far as we can infer, was made solely upon the report of survey at 
Key West. We are not prepared to say that we would have drawn a similar 
conclusion from that document; but however that might be, we have now 
before us a mass of evidence which was not before that tribunal. It comprises 
the testimony of ship carpenters who repaired the vessel at various times, and 
more particularly for the California voyage, and of others who knew the vessel 
before the inception of the voyage. Under this evidence, we would not be 
warranted in disturbing the conclusion adopted by the court below. 

It was said in argument, that the question of seaworthiness was directly in 
issue before the “Admiralty Court; that its decree was based wholly upon the 
ground of unseaworthiness at the commencement of the voyage; that the plain- 
tiff in his contract of insurance warranted the vessel’s seaworthiness ; that the 
decree negatives that warranty, and is conclusive upon the question here; and 
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we are referred, in support of this proposition, to the Treaties of Mr. Phillips 
and Mr. Aroould. 2 Phillips, 694, 705, 707. 1 Arvould, 641. 

It may be deduced from these authorities, that the sentence of a foreign Court 
of Admiralty of competent jurisdiction, condemning a vessel as enemy’s pro- 
perty, or as lawful prize, or as having violated the laws of nations or the fuith 
of treaties, will be considered as conclusive against a warranty of neutrality. 
But we have found nothing in the authors citied going to the extent con- 
tended for at bar. Mr. Arnould, on the contrary. in treating of the warranty of 
seaworthiness says: ‘‘ That where a ship has been surveyed and condemned 
abroad as unseaworthy by the sentence of a Vice-Admiralty Court, such sen- 
tence is evidence of nothing but the mere fact of condemnation ; it is no evi- 
dence of the facts or grounds on which the condemnation proceeded.” See also 
Wright v. Barnard, cited in Park. on Ins., chap. 20, p. 548. 

The next question is, whether the defendants can be held for a total loss, so 
far as concerns the vessel. As the vessel was not utterly lost on the voyage by 
perils of the sea, but still existed and arrived at Key West in a damaged con- 
dition, the plaintiff, in order to go for a total loss, must show a valid abandon- 
ment. As regards notice the case is loosely presented. If notice of abandon- 
ment was given to the particular underwriter, it was not directly, but indirectly, 
through the other underwriter of the same risk. Assuming, however, that 
there was sufficient notice, there was no acceptance of abandonment; and the 
question remains whether the abandonment was rightfully made. 

The right to abandon is to be tested by the actual facts at the time of the 
abandonment. If, at the time of the attempt to abandon, the thing insured is 
taken out of the hands and control of the assured by some peril or act not 
insured against by the policy, the insured cannot abandon. In Rice v. Homer, 
12 Mass. 230, a ship being insured against sea damage—capture and condemna- 
tion by all powers being excepted in the policy—suffered damage on her passage 
by perils of the sea to three-fourths of her value, and one-third of her cargo was 
thrown overboard to preserve the lives of the crew and the residue of the cargo. 
In consequence of this misfortune, she was forced into a port of France, where 
the vessel and the remaining cargo were seized, and afterwards sold by officers 
of the government, it was held that the assurers could not abandon. See also 
Phillips on lns., vol. 2, p. 247. 

If there was any notice of abandonment in this case, it is not shown that it 
was given before the vessel was taken out of the possession of the assured by an 
act for which the defendants were not responsible. The underwriter did not take 
upon himself the risk of unjust claims against the vessel while in port, and 
their enforcement by judicial seizure and sale. 

The plaintiff is, however, entitled to recover for the injury to the vessel sus- 
tained by the perils of the sea which the underwriters took upon themselves. 
This liability, if the vessel was seaworthy, seems to be conceded by the defen- 
dants ; but they contend that the evidence is not sufficiently certain as to the 
expense of repairing the vessel. We have had some difficulty upon this point ; 
but the district judge was satisfied upon that score, as is clearly inferrible from 
his decree ; and we do not feel authorized, upon a revision of the evidence and 
the circumstances of the case, to dissent from him. There is no evidence to 
sustain the plaintiff’s claim as to the provisions. 

As to the passage money, we think that portion of the claim was improperly 
allowed by the court below. The passage money had been paid in advance at’ 
New Orleans; and the rule of law we understand to be, that if the voyage has 
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been commenced, and is interrupted by reason of injuries sustained by perils of 
the sea, and the passengers, by their own act, deprive the captain of an election 
to repair and continue the voyage, the owner is entitled to retain the passage 
money previously paid to him. See Abbott on Shipping, 285 and 497, and 
note. See alsol Peters, 207. Delouches v. Peck, 9 Johnson, 210. Griggs 
v. Austin, 3 Pick. 20. It is true the plaintiff was compelled to refund a portion 
of the money by the sale of the vessel under the decree at Key West. But the 
judge based that decree upon the supposed unseaworthiness‘of the vessel at the 
inception of the voyage. The loss of passage money which the plaintiff has 
sustained, was not occasioned by a peril within the policy, but by an unjust 
claim prosecuted at Key West, and followed up by a decree there, which, 
even if justified by the evidence presented to that court, is inconsistent with the 
true rights of the parties there litigant. As we have already said, the under- 
writers did not take the risk of such a claim or such a decree. 

It is therefore decreed, that the judgment of the district court be reversed; 
and it is further decreed, that the plaintiff recover from the defendants the sum 
of $1149 58, with interest from the judicial demand, and costs in the court 
below; those of the appeal to be paid by the plaintiff. 





PRA Emenee 


Marie L. Bapbixto et al. v. Francisco Tio. 


Proof of the paternal descent of natural children may be made in the following ways: 
1st. By all kinds of private writings in which the father may have acknowledged the bas- 
tard as his child, or may have called it so. 2d. When the mother of the child was living in 
a state of concubinage with the father, and resided as such in his house at the time the 
child was conceived. 3d. When the father, either in public or in private, has acknowledged 
it as his child, or has habitually called it so in conversation, or has caused it to be educated 
assuch. C. C. 227. 

Where the alleged father of a natural child did not sign the registry of baptism in which he 
is named as the father, and was not apprized of the existence of the act, it can have no 
effect against him or his legal representatives. Nor does a recitalina register of baptism, 
signed by the residuary legatee, stating that the testator was the grand-father of the child 
of the alleged nataral daughter, prove the paternity of the daughter even against the 
residuary legatee. 

The fact of interposition may be proved by simple presumptions ; but there must be several, 
all leading to the same conclusion ; and in order to make proof they must be matewal, pre- 
cise and concurrent. 

Fidei commissa are not reducible to the disposable portion. They are absolutely null, and 
the property covered by them returns to the heirs atlaw. Those who lend their names to 
carry out fidei commissa are viewed as spoliators, and are bound to restore the property 
intrested to them for such a purpose to the heirs at law, with the fruits and revenues 
from the time it came into their possession, and are not exempted from this obligation 
under the pretence that they were bound to execute the will until its nullity was judicially 
pronounced. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. P. 
E. Bonford, H. R. Dennis and J. A. Rozier for plaintiffs. Janin, Taylor 

and F. Grima, for defendant. The judgment of the court was pronounced by 
Rost, J. The defendant is the residuary legatee of the late Augustin 
Macarty, and in possession of his estate as such. The plaintiffs, who are the 
heirs at law of Macarty, suefor the nullity of the will, and claim the property 
of the testator, with the fruits it has produced and damages, on the ground that 
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the defendant is a mere intermediary, interposed for the benefit of the following 
persons: Céleste Perrault, the concubine of the testator; Patrice Macarty, her 

natural son by the testator ; Joséphine Macarty, the natural daughter of the 

testator, by ictoria Wiltz, his first concubine, and herself the concubine of the 

defendant; and finally, the natural children of the defendant and Joséphine. 

Phelonise Macarty is also named as another person to whose benefit the inter- 

position was to inure: but as her incapacity has not been shown she may be 

left out of view. 

The defence is a general denial, and an averment that the defendant is not a 
person interposed but a bond fide legatee. There was judgment against the 
defendant for the property of the succession in his possession, for the value of 
the portion which had been alienated, according to the appraisement in the 
inventory, and for the fruits it should all have produced since he took possession 
of it as executor. The defendant has appealed. 

Weagree with Judge Preston that the evidence offered to prove the filiation 
of Joséphine and Patrice was admissible; and that the decisions upon which 
he relies contain a correct exposition of the law on the point made: but so 
far as Joséphine is concerned, we cannot agree with him that the evidence 
in the record proves her paternal descent. Art. 227, C. C., provides that proof 
of paternal descent may be made in either of the following ways: Ist. By all 
kinds of private writings, in which the father may have acknowledged the bastard 
as his child, or may have called him so. 2d. When the mother of the child was 
known as living in a state of concubinage with the father, and resided as such in 
his house at the time the child was conceived. 3d. When the father, either in 
public or in private, has acknowledged him as his child, or has called him so in 
conversation, or has caused him to be educated as such. 

There are no private writings in this case showing that the testator has 
acknowledged Joséphine as his child, and no evidence of an express verbal 
acknowledgment, either public or private, of the fact that he caused her to be 
educated as his child. The plaintiffs’ witnesses prove, that Victoria Wiltz, the 
mother of Joséphine, did not reside in his house when the latter was conceived, 
and it is shown that she was reared in the house of Marcos Tio, and as his 
child. ‘The only fact to ascertain is, then, whether Macarty has given Joséphine 
the name of his natural child in conversation, or more correctly, according to the 
French text of the code, dans ses discours. The only witness who testifies to 
this figt is the witness Brigilte, who represents herself as being also a natural 
child of Macarty by another mother. She testifies that Macarty always treated 
her and Joséphine as his daughters, and called them by that name; that he 
called Josephine’s children his grand-children, und they culled him their grand- 
father. This wituess from her condition is not entitled to full credit, and her 
credibility is further impaired by other statements she has made. In her direct 
examination, she stated that Macarty used sometimes to visit his natural daugh- 
ters, that he made visits at Joséphine’s, and that he visited there en passant. 
When pressed, on the cross examination, she stated, that her knowledge of 
that fxct was derived from Joséphine. But the plaintiffs subsequently admitted 
of record that the statement was untrue. This testimony, conflicting as it does 
with other much more entitled to credit, brings no conviction to our minds. 

Macarty had the pride as well as the faibles of an hidalgo. Courcelle, one of 
his most intimate friends and his habitual companign, says, that he never heard 
him acknowledge the children of his mistresses, and that he always denied 
having any; -He states, that on one occasion afi individual told Macarty in his 
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presence, that he was his son-in-law; to.which Macarty replied, You my son- 
in-law: I have no children. The witness subsequently told Macarty that the 
mulatréss with whom this man lived claimed to be his daughter; to which he 
replied, I don’t know her. Had he visited his natural daughters, as Brigitte 
states, he would surely have known them and been informed of their domestic 
arrangements. Mr. Bacas, another witness, who has lived in the intimacy of 
Macarty since 1803, and who knew him before that time, says, that he bad in 
succession several mistresses who had children whom he refused to recognize. 
The testimony of these witnesses is corroboroted by the fact that in bis corres- 
pondence with Patrice, who is proved to be his natural son, he does not once 
acknowledge his paternity, aud invariably addresses him as*mon ami. That 
correspondence is full of affection; and although he knew and felt that he was 
Patrice’s father, he never could bring himself to speak or to write that humilia- 
ting truth. 

The plaintiffs have produced an extract from the register of baptisms of free 
persons of color. It shows that Joséphine was baptised under the name of 
Maria, and contains a statement that her father was a Mr. Macarty. Admit- 
ting that Augustin Macarty was the person meant, as he did not sign the act, 
and it is not shown that he was apprized of its existence, it can have no effect 
against him or his legal representatives. 

The plaintiffs have resorted to another kind of proof, which appears to have 
had great influence with the district judge. In the certificate of baptism of 
one of the children of the defendant by Joséphine, bearing date in 1825, it is 
stated that his aternal mgrand-father is Augustin Macarty. This act of baptism 
was signed by the defendant; and the plaintiffs contend that it makes proof 
against him of the alleged paternity. Such an act could not affect Macarty if 
he were living. Joséphine could not maintain an action upon it for alimony ; 
and it is not perceived how it can affect the defendant, who is primd facie the 
legal representative of Macarty. 

The defendant signed the act as father of the baptised child, and it is thus far 
conclusive against him. But we are not prepared to say that it is equally con- 
clusive of all the other statements it contains. We agree with his counsel, that 
a person signing such a paper could only be affected by it in one of two ways: 
because the recital was an extra judicial confession of a particular fact, or because 
it imported the renunciation of a right in his own favor, or the acknowledgment 
of one against himself in favor of another, and that the defendant cannot be pre- 
sumed to have confessed a fact which he could not know, or to have renounced 
rights or acknowledged claims not then in existence. It is to be observed, that 
in the registry of baptism of his other children it is stated that their maternal 
grand-father is unknown. If the testimony of Brigitte was credible, it would 
not establish the fact of paternity; it does not prove that Macarty called José- 
phine his child, in his habitual conversations with others, as we understand the 
expression dans ses discours to require; the name if given at all was given pri- 
vately, and the habitual companions of Macarty never heard it. 

Macarty ceased all intercourse with Victoria Wiltz at about the time of José- 
phine’s birth; and we are satisfied he had not the conviction that Joséphine was 
his child, and that he never acknowledged her as such. He must, at the same 
time, have thought it probablethat she was; and this probability will have some 
bearing on another part of the case... It is proved that Céleste Perrault was the 
concubine of Macarty from 1799 to his death ; and that she lived as such in his 
house when her son Patrice was born. Under art. 227, already referred to, we are 
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Bapttto bound to consider Patrice as his natural son: and the question to which we will 

+. Tio. now direct our attention is, whether the defendant is a person interposed for the 
benefit of Céleste Perrault and her son. In order fully to understand.the merits 
of this branch of the case, it is necessary to ascend to the origin of the laws 
concerning the social relations which have given rise to this controversy. 

It is a matter of history, that under the Roman Empire marriage fell gradually 
into disuse. Whether this was owing, on the part of the men, to looseness of 
morals, or, as some historians intimate, to their unwillingness to submit to the 
domestic tyranny which the matrons of the Sabinian race were wont to exercise 
over their husbands, the fact is undeniable ; and neither the fines imposed upon 
bachelors, nor the giving the seat of honor to married men in all public places, 
and exempting them toa great extent from the exactions of the fisc, had any 

* effect in arresting the progress of the evil. It is stated, that the emperor on one 
occasion culled all the bachelors in the city to his presence, ordered them to 
mend their ways, and threatened them with the consequences of his displeasure 
if they did not. But although their fear of the emperor was great, their feur of 
matrimony prevailed, and despotic power had finally to yield to their obstinacy. 
As marriage fell into disuse, what was called in Rome unequal marriages super- 
seded it und rose in importance, and it may be said in dignity. Unequal 
marriages were conventions by which a woman of inferior condition gave herself 
or was given by her relatives in presence of witnesses to a single man, to live 
with him in a state of concubinage. This was a serious contract, intended to be 
permanent, and the forms of which were established by Jaw. The woman who 
entered into it did not lose caste; she retained the good opinion of her friends 
and relatives, and her children had capacity to inherit her estate and a portion of 

- that of their father, either by will or ab intestato. This is no doubt the origin of 
the morganic marriage as it now exists in some portions of Germany. The laws 
providing that a man could have but one concubine, and giving to his natural 
children the right to inherit from their father, were enacted by Justinian. L. 3. 
ty - Dig. de coneubin. L. 16, § 1. Dig. de ritu nuptiarum, L. 3. Codic. de natu- 
ral. « Liberis, Novel. ch. 18, § 5. si autem. 
»It is probable, that these unequal marriages were of common occurrence in 
Spain, while thaticountry formed part of the Roman Empire; as we find that 
the laws of Rome applicable to them were all reénacted by Alonzo the Wise, 
and#form the subject of the 14th title of the fourth Partida. The rule under 
the Roman and Spanish laws, as stated by Gregorio Lopez, was quilibet non 
ordigiatus nec conjugatus potest concubinam habere. By an express law of the 
Partidas, the governors of the provinces were forbidden to marry, and authorized 
dee to have concubines. Partidas, loco citato. 
, Such was the law of Louisiana after it came under the dominion of Spain, 
and as there were at that time in the colony but few women of the white race, 
and hardly any of equal condition with the officers of Government and of the 
troops stationed here, the inevitable consequence was that these gentlemen 
formed connections with women of color. This custom, coming as it did from 
the ruling class, soon spread throughout the colony, and was persevered in long 
after there. ceased to be any excuse for its continuance. It was to remedy this 
state of things that the framers of the Code of 1808 first created the incapacities 
of which the plaintiffs claim the benefit. 
Macarty was a nobleman and an officerin the Spanish army. At the age 
of seventeen he dwelt with one of his uncles, also a Spanish officer, who lived 
with a woman of color. Augustin soon followed his example, and had in suc- 
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cession several liaisons with women of that class, until in 1799, he took Céleste 
Perrault, with whom he lived nearly fifty years, and until death parted them. 
She lived in his house, and her conduct was such as to enable her to retain his 
regard and affection to the last. Patrice was the issue of this connection ; and 
the correspondence between him and his father clearly shows, that he and his 
mother were to Marcarty all that a legitimate wife and son could have been. 
In the latter part of his life he had no other society but that of Céleste, and no 
occupation save that of purchasing and sending goods and produce-to Patrice, 
who kept a shop in Pensacola. His letters to his relations show that he was 
completely estranged from them, and disclose a strong desire on his part to con- 
vince them that he was poor and that they had nothing to expect from him. 
About the time these letters were written to relatives residing out of the State, 
he made his, will, by which, after making some inconsiderable legacies, he 
appointed the defendant his universal legatee. The defendant is not shown to 
have had any social or business relations with him. Their position in life, edu- 
cation and habits of thonght were too dissimilar to induce the belief that much 
sympathy could exist between them; and we can discover no.apparent motive 
for making the bequest, except that the defendant lived with a woman whom 
Macarty had some reason to believe was his daugther, and that he was besides 
the confidential friend and agent of Céleste Perrault. We have come to the 
conclusion, that nothing prevented him from making a donation to Josephine. 
But he was not, probubly, aware of this, and may have been induced to select 
the defendant as the instrument to be used for the transmission of his property 
in fraudem legis. It is not to be believed that Macarty failed to provide fur 
Céleste Perrault, who, with her son, engrossed all his affections ; or that if the 
dispositions of the will had been intended to be real, he would not have given 
her all that the law authorized her to receive. According to the ideas and man- 
ners of his time, Céleste was, in his eyes, what a kind and dutiful wife would 
be in ours; and his omission to provide for her is unaccountable, on any principle 


of human action. ‘hese circumstances raise a violent presumption, that the - 


defendant was not the real object of the testator’s bounty. 

The fact of interposition involving a question of fraud, there is no doubt that it 
may be proved by simple presumptions. But there must be several presump- 
tions leading to the same conclusion; and, in order to make proof, they must all 
be graves, précises et concordantes. C. C. 1842, 2267. + 

The presumptions to‘which we have referred would not be sufficient to prove 
the interposition alleged. But if they are corroborated by the acts and conduct 
of the defendant after the death of Macarty, no reasonable doubt of his interpo- 
sition can exist. 

It is in evidence, that the defendant suffered Céleste Perrault to retain posses- 
sion of a portion of the property long after she ceased to have a right to retain 
it under the will; that she contracted in relation to it as if it had been hers; and 
that the slaves on the Carrollton property were sold by her orders and according 
to directions given by her. These facts, taken in connection with her sudden 
increase of wealth after the death of Macarty, by which she was enabled to 
travel in Europe during eighteen months, raise almost an irresistible presump- 
tion, that the proceeds of the property sold w®re paid over to her. But even 
these, taken in connection with the other presumptions, would perhaps be still 
insufficient. "When, however, it is further shown that the defendant has con- 
veyed to her five of the slaves which he received from Macarty, there’ is no 
room left for doubt. When interposition is made probable, if the party alleging 
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it shows the return of the property to the incapable person, he has nothing else 
to show. When the return has been made under the form of a sale, the legatee 
must prove the reality and good faith of the transfer: and as this proof has not 
been made in this case, we are forced to conclude that the slaves were returned 
toCéleste Perrault in execution of the fidei commissum. Chardon, De la 
Fraude, p. 56, 58. 

We agree with the district judge, that the effect of that proof necessarily is 
to give a controlling force to the. numerous other presumptions in the case 
‘Which tend to the same conclusion, and, by its union with them, to destroy all 
confidence in the entire bequest to the defendant. Had he stated in his answer 
thé'portion of the estate which he felt himself bound to return, the question 
might arise whether, under the evidence, the disposition in his favor would be 
valid for the remainder. But as he has not enabled us to discriminate, we are 
bound to believe that it was not in his power to do so, and that no portion of the 
property was to be retained by him. 

It is urged. that the price of these slaves is less than Macarty might have 
given to Céleste Perrault. This is true; but fidei commissa are not reducible 
to the disposable portion ; they are absolutely null, and the property covered by 
them returns to the heirs at law. 

We concur, however, in opinion with the district judge, that the legacies to 
Patrice and to Céleste Perrau/t must stand until annulled contradictorily with 
them; and we are not prepared to say, that the declaration of Macarty, that 
the furniture in his house belonged to Céleste Perrault, may not be considered 
as a legacy. 

The fact of interposition being proved, the defendant must necessarily be con- 
sidered in bad faith; but his bad faith only commenced at the time be was put 
in possession as the universal legatee under the will. It is no justification for 
him to say, that he was bound by his oath to maintain and execute the will until 
the nullity of it was pronounced at the suit of the heirs. The testator could 
not give him authority to commit a fraud; and the oath that he took, that he 
would consummate it, can surely be of no avail to him. Those who lend their 
names to fidei commissa, says Domat, are viewed, in all cases, as spoliators; and 
so far from being bound to return the property placed in their hands to the inca- 
pable legatee, they contract no other obligation than to restore it to the heirs at 
law, with the fruits and interests accrued, even before demand. Domat, b. 5, 
tit. 3, no. 6. (1. 49 Dig. de heredit. petit,) Schneider v. Ebert et al. Dalloz, 
Jurisprudence, 1830, part 1, p. 224. 

It is said, that the disposition to Tio cannot be distinguished in principle from 
a donation made directly to the incapable parties. But we think there is no 
analogy between the two cases. It is the very fact, that instead of making the 
disposition openly in favor of the real legatees, indirection and concealment were 
resorted to, which constitutes the fraud to which the defendant has made him- 
self a party. 

It is further urged, that the disposition was not fraudulent, because it would 
have been valid if the heirs had suffered the defendant to remain in" possession 
during five years before bringing this suit. The vice resulting from fraud may, 
in all cases, be cured by lapse of time, under our laws. But the fraud exists 
nevertheless, until the expiration of the time required for prescription. 

The defendant must restore to the plaintiffs all the real property and slaves 
forming part of the succession of Augustin Macarty, now in his possession ; he 
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must account to them, as executor, up to the 24th of April, 1846, when he yas 
finally put in possession as testamentary heir. In doing so, the payments made 
by him, and approved by the court, will be held primd facie to be correct, and 
he will be entitled to charge commissions, the counsel fees paid by him as 
executor, and all other expenses incurred during his administration. , 

From the 24th of April, 1846, the defendant must account for the rents of 
the real estate, deducting therefrom the taxes and premiums of insurance paid, 
the cost of repairs and all other useful expenses incurred on account of the said 
real estate. He must further account for the hire of the slaves Liza and Jack- 
son, which have remained in his possession, making proper deductions for taxes, 
clothing, time lost, medical and other expenses. That portion of the case invol- 
ving the settlement of these accounts must be remanded for further proceedings. 

The plaintiffs have asked, that the defendant be adjudged to pay the amount 
of the appraisement in the inventory of the slaves which are no longer jin his 
possession. He must be so charged in relation to Henriette and her children. 
The other five slaves sold by him were appraised at $2850, and only brought at 
public auction, two years afterwards, $1715. It is not pretended that the sale 
was not real, or that a higher price could have been obtained for them. Under 
those circumstances, the defendant is not bound to account for more than he 
received. Legal interest must be allowed on these sums from the date of the 
respective sales. 

It is therefore ordered, that the judgment in this cuse be reversed. It is fur- 
ther ordered, that the plaintiffs recover from the defendant the sum of $1715, 
with legal interest from the 28th April, 1846, till paid ; the further sum of $1500, 
with legal interest from the 26th April, 1846, till paid; and also the slaves 
Jackson and Liza. 

It is further ordered, that the plaintiffs recover from the defendant the follow- 
ing landed property, to wit: A certain lot of ground situated in this city, in the 
square comprised between Conti, Levee, Chartres and St. Louis streets, and 
measuring sixty-two feet front on Conti street. of which forty-one feet on the 
side adjoining the property of Mr. Dufilho, towards Levee street, have a depth 
of eighty feet, and the remaining twenty-one feet, adjoining Mr. Longpré, on 
the side nearest Chartres street, have a depth of one hundred feet; with the 
three story brick stores, with granite fronts, built thereon, and all other improve- 
ments thereon. Also, a certain portion of ground situated in the Second Muni- 
cipality of this city, in the square comprised between St. Joseph, Delord, Camp 
and St. Charles streets, and the Tivoli square, and measuring in American mea- 
sure one hundred and fifty feet one inch front on Camp street, two hundred 
and fourteen feet eight inches and two lines front on St. Joseph street, eighty- 
seven feet four inches and:five lines on a line perpendicular to St. Jos@ph street 
and parallel to St. Charles street, one hundred and six feet ten inches on a line 
separating said portion of ground from the property heinafter described, on a 
line parallel to Camp street, and one hundred und twenty-seven feet ten inches 
and five lines on the line parallel to St. Joseph street, and perpendicular to said 
Camp street. Said portion of ground being composed of lots numbers one, two 
and three, and part of lot number twelve, on the original plan of the faubourg 
Delord, drawn by Lafon, on the eighteenth day of July, eighteen hundred and 
seven, and deposited in the office of William Christy, notary, in this city ; 
together with the frame dwelling house and other wood buildings thereon. 
Also, another lot of ground situated in the same square and faubourg, and 
measuring, in American measure, sixty-two feet four inches and five lines front 
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on Tivoli circle, by a depth of one hundred and thirty-eight feet on one side line, 
and one hundred and thirty-one feet six inches on the other side line, and one 
hundred and six feet ten inches in width in th@rear. Also, a square of ground 
situated in the city of Lafayette, designated by the number twenty-four, on the 
original plan of the faubourg Lafayette, deposited in the office of the late Car- 
lisle Pollock, notary, New Orleuns: said square having, in French measure, 
three hundred feet front on Magazine street, two hundred and ninety-six feet 


_ five inches front on Poplar street, and bounded on the fourth side by the lower 
‘line of suburb Livaudais, with a dwelling house and other buildings thereon. 


Also, nine squares of ground in the town of Carrollton, and designated on a plan 
drawn by Charles F. Zimpel, deputy city surveyor, and deposited in the office 
then of Felix Grima, notary public, as squares numbers one hundred and fifty-five, 
one hundred and fifty-six, one hundred and fifty-seven, one hundred and fifty- 
eight, one hundred and seventy-two, one hundred and seventy-three, one hun- 
dred and seventy-four, one hundred and seventy-five, and one hundred and 
seventy-six. 

It is further ordered, that for all other matters not finally adjudicated upon 
the case be remanded, with directions to the district judge to cause the defen- 
dant to render an account of his administration as executor of Augustin Macarty, 
and for further proceedings in conformity witlrthe views expressed in the opinion 
of the court. And it is further ordered, that the costs of this appeal be paid by 
the plaintiffs and appellees. 

Eusrts, C. J., and Suipex1, J., concurring. We concur in the legal results 
presented in the opinion and decree prepared by Judge Rost. 

Preston, J., dissenting. In this case, I have come to the same conclusion 
upon the main question with fhe majority of the court, but by means so different, 
that I deem it my duty to deliver a separate opinion upon the question of the 
restoration of fruits and revenues. It is with great diffidence I dissent from 
the opinion of the court on account of the particular circumstances of this case, 
but am happy that, in the result to the parties, my conclusion does not differ 
materially from the judgment of the court. 

Augustin Macarty departed this life in the city of New Orleans, in the 
month of October. 1844, leaving an estate appraised at $58,610. He left an 
olographic will, dated the 20th of May, 1842, which was duly probated on the 
18th of October, 1844. 

He declared himself to be without forced heirs, and instituted Francisco Tio 


his universal legatee, and appointed him his testamentary executor, giving him 


the seizin of his estate. 

He gave freedom to three of his slaves, being minors under age ; appointed 
Celeste Perrault their tutrix, and bound them to serve her until they attained 
the age by law to be emancipated, when they should be emancipated ut her 
expense, if worthy of emancipation; if not, they should belong to his instituted 
heir Francisco Tio. , 

He gave to Patrice Macarty his clothes and the furniture of his bed-chamber. 
He declared that the rest of the furniture and movables in his house belonged 
to Celeste Perrault, to whom he gave for six months after his death the use of 
the property on which he resided. He gave to the boys’ asylum of Lafayette, 
the Catholic Association of Orphans in New Orleans, the Asylum for Orphans in 
Prytenia street ; the Perfect Union Lodge, No. 1, and several of his god-children, 
legacies i in money to the amount of $500 each. 
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Tio took possession of the estate as executor; made a correct inventory, 80 BaADILLo 
far as appears; executed the will, and rendered his account, which was approved on. 
and homologated by judgment on the 2d December, 1845. The debts and ‘ega- 
cies were paid; and on the 24th of April, 1846, he was, by a decree of the pro- 
bate court, discharged from all further trust and liability as executor, and put 
into possession, as universal legatee, of all the remaining property belonging to 
the succession of the testator. 

On the 16th of December, 1847, the plaintiffs instituted the present suit as 
the legal heirs of Augustin Macarty, and have fully established that they are 
his sole legal heirs. 

They claim from Francisco Tio the whole succession of Augustin Macarty, 
on the ground that he was made universal legatee by the will as a person inter- 
posed for the purpose of transmitting his succession to persons incapable of 
receiving or holding the same, to the defeasance of the plaintiffs, and against the 
laws and policy of the State. 

They allege that the persons incapable of receiving, for whose benefit the 
defendant is interposed, are: 1. Josephine Macarty, a free woman of color, 
who they allege to be the natural daughter of Augustin Macurty, with whom 
F. Tio has lived in concubinage for many years, and with whom he has con- 
tracted a religious marriage. 2. The natural children of Josephine, the issue of 
her concubinage with Francisco Tio. 3. Patrice Macarty, the natural child 
of Augustin Macarty by Celeste Perrault, a free woman of color. And 4. 
Celeste Perrault, with whom they allege that he lived in concubinage forty 
years, and until his death, and also of Philonise Macarty, another natural 
colored daughter of Macarty. 

They allege, that the universal legacy in favor of F. Tio is null and void, on 
account of his interposition, and the incapacity of these persons for whose bene- 
fit he holds the property to take the universal legacy, or inherit any part of his 
estate. 

They further allege, that the acknowledgement in the will, that the furniture 
in his house, and in the possession of which he died, belonged to Celeste Per- 
rault, is nul! as a disguised donation to a person fncapable of receiving, as well 
as the donation to her, for a series of years, of the services of the three slaves to 
be emancipated wheg they have acquired the age required by law. 

They allege, that the defendant had deprived them of the enjoyment of their 
property since the 20th of February, 1845, when they demanded it, and had 
thereby caused them damage to the amount of forty thousand dollars. They 
pray that they may be put into possession of all the property belonging to the 
succession, and all the rents and profits of the same; and that Francisco Tio 
may be condemned to pay them forty thousand dollars damages, and for general 
relief. 

The defendant denied that he was an interposed person, and alleged, that he 
was the actual and bond fide universal legatee of Augustin Macarty; and 
claimed that he should be protected in the property bequeathed to him by his 
testator. 

The suit is based upon the articles in our Civil Code which prohibit natural 
fathers, having collateral relations, from leaving to their acknowledged illegitimate 
children more than the third of their estate; (article 1473 ;) which prohibit any 

proof of acknowledgment except an authentic act in favor of colored children, 
(article 221,) and which impliedly prohibit them from proving their paternal 
descent from a white father. Art. 226. And as to Francisco Tio, immediately 
18 
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they claim to annul the universal bequest to him under article 1478, in the fol- 
lowing words: ** Every disposition in favor of a person incapable of receiving, 
shall be null. whether it be disguised under form of an onerous contract, or 
be made under the name of persons interposed. The father and mother, the 
children and descendants, and the husband and wife of the incapable pergon 
shal] be reputed persons interposed.” 

_ On the trial of the cause, the plaintiffs offered verbal and other testimony to 
prove that Josephine Macarty, a colored woman, was the natural daughter of 
Augustin Macarty, and that Patrice Macarty was his colored natural 8on, and 
that the children of Josephine were the natural children of Francisco Tio. The 
testimony was opposed, because our code declares ‘that illegitimate children 
may be allowed to prove their paternal descent, provided they be free and white. 
Free illegitimate children of color may also be allowed to prove their paternal 
descent from a father of color only.’? Art. 226. 

As illegitimate colored children not legally acknowledged, are not ullowed to 
prove their puternal descent from a white man; it is most strenuously argued 
that such evidence cannot be given at all to establish paternal fiiliation. The 
objection is, that as no proof of paternal descent, but acknowledgement, is admis- 
sible in fuvor of colored children, no other proof should be admitted against them. 
On the contrary, the terms of the law excluding other proof in their favor, 
seems to imply that the other proof may be received against them. And nothing 
is more common in practice than the admission of evidence against a party, which 
he cannot offer in his favor. The oath of a party may be offered against him, but 
cannot be received in his favor. His declarationsare evidence against but not for him. 

But, I am aware that the objection is not so much to the mode of proving the 
illegitimacy of unacknowledged colored children, as it is to proving the fact of 
their illegitimacy at all. On this subject it would be sufficient to suy, that the 
Supreme Court, in two cases similar to the present, that of Jung et al v. Dorio- 
court et al. 4 L. R. 177, and thatof Robinett et al. v. Verdun's Vendee, 14 L. 
R. 144, have expressly decided that the illegitimacy of unacknowledged colored 
children may be proved against them, and their parentage traced to a white 
futher. The tenacity with Which the contrary is still insisted, in a long and 
certainly able argument of the defendant’s counsel, grows out of the favorable 
opinions of commentators, and some decisions of the Frgpch tribunals, in what 
is supposed analogous cases. But it is to be considered, that there exists in 
our State a public policy, perhaps an absolute necessity, to discourage the amal- 
gamation of the white and colored race, which did not exist in France. Here, 
marriage between the two races is forbidden by law; the honor of marriage 
shall not be debased by the connection. Moreover, the inestimable advantages of 
marriage to society, shull not be disregarded by encouraging illicit and debasing 
concubinage with the colored race. But if colored children might make proof 


of their paternal descent from a white father, they might receive by testamen®> 


tary dispositions, portions of the father’s estate, and without a will, claim 
alimony from his legal heirs, thus giving direct encouragement to the degrading 
evils which the exclusion of the proof by law was intended to remedy. The law 
permits it only where the parent has been so lost to shame as to make an 
authentic act of his degradation; and without this absolute certainty, will not 
allow the shameful investigation in court for the purpose of enabling the colored 
child, contrary to our fixed policy, to diminish the father’s estate to the prejudice 
of hig white and lawful heirs. Such are the reasons for excluding the testi- 
mony in favor of colored children. 
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receive by will, inures to the benefit of the heir of the testator. Code, art. 
1696. The Jaw declares the incapacity, and gives the benefit to the legal heir. 
Now, in declaring the one and giving the other, did the Legislature intend to 
defeat both and the whole object of the legislation, by prohibiting proof of the 
fact upon which the incapacity, the benefit, and whole object of the legislation 
depended. It is far more reasonable to conclude that the law, in declaring the 
incapacity, and in according to the heir its consequential benefit, intended to 
allow in his favor all the evidence necessary to enjoy it. And indeed, there is 
no law excluding the evidence offered, or prohibiting the proof on behalf of the 
heir of the fact to be established. e 

The prohibition to colored children to make proof of white paternal descent, 
was intended, so far as relates to the heir, to prevent them from claiming even 
alimony ; and yet, the construction given to the prohibition by the defendant, 
would enable the unacknowledged illegitimate colored child to take by testament 
the whole estate of the white natural father; and the Legislature, instead of 
discouraging concubinage and amalgamation with the colored race, are supposed 
to have encouraged it by enabling the natura] parent to disinherit his collateral 
heirs, and give his whole estate to his i!legitimate colored offspring. This con- 
struction of the prohibitory law must be erroneous; and the proof of the illegiti- 
macy of Macarty’s children and grand-children was properly received. In 
making the proof, the law does not limit the heirs to the particular modes of 
proof prescribed to illegitimate children, in proving their paternal descent by art. 
227 of the Civil Code. 

The testimony fully satisfies me that Josephine Macarty is the natural daugh- 
ter of the deceased Augustin Macarty, and that the children of Francisco Tio 
by her, are his natura] grand-children. 

Sanite Rivére knew Macarty well, because she lived with, and had a child by 
him herself. She proves that he lived previously with Victoria Wiltz, a free woman 
of color, in Dauphine street, and that Josephine Macarty was their child. She 
says Macarty was then an ensign in the Spanish troops. On the 3d of Febru- 
ary, 1792, the same Josephine was baptized by the name of Maria, as the natu- 
ral daughter of Mr. Macarty, an ensign in the regiment established in this city, 
and of Victoria, a free woman of color. Juan Macarty, an uncle of the child, 
and cadet in the same regiment, and Maria Chauvin, her aunt, were her god- 
father and god-mother. 

Bridgette Macarty testifies, that Josephine, livmg with the defendant, Tio, is 
her eldest sister, and the daughter of the testator ; that he always treated her as 
his child, called her so, and she called him father, and that her children were 
received at his house as grand-children, and called his grand-children, and that 
they called him grand-father. 

A document absolutely conclusive against the defendant on this subject, is the 
baptism of his son, Pablo Tio, in the year 1825. On that solemn occasion, the 
defendant signed the instrument, in which it was declared, that the infant was 
his natural son, by Josephine Macarty, and that his maternal grand parents were, 
Augustin Macarty and Victoria Wiltz, a free woman of color. 

There is other evidence in the record ; but enough has been detailed to estab- 
lish fully that Josephine Macarty is the natural daughter of the testator. 

That she has lived with the defendant since 1807, is acknowledged by him, 
and also that six children are the living issue of their connexion ; alo, that they 


But the incapacity of the unacknowledged and illegitimate colored child to Benmae 
Tio, 
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have lived and still live together as a family ; that the children bave been reared 
and educated as such; and that a priest has performed the religious ceremony 
of marriage betweén him and Josephine: so that every relation growing out of 
marriage, in point of fact, existed between them, except its civil effects as towhe 
future, aod a manifest intention matured for more than forty years, to supply 
these by their volition. 

Now, our code, art. 1478, declares, that ‘‘ Every disposition in favor of a per- 


‘son incapable of receiving shall be null, whether it be disguised under the form 


of an onerous contract, or be made under the name of persons interposed. The 
father and mother, the children and descendants, and the husband and wife of 
the incapabje person shall be reputed persons interposed.” 

Francisco Tio and'Yosephine Macarly are not husband and wife in law ; and, 
therefore, the law creating a legal presumption of interposition does not in terms 
apply to them. But every consideration and motive for the adoption of the 
principle of law exists equally as to them, with the lawful husband and wife, the 
same physical connection; the samé affection growing out of mutual dependance 
and daily reciprocity of domestic services ; the same objects of intense interest 
for all their mental and physical exertions. They are bound together by a 
numerous family of children, as dear to them, no doubt, and as constantly the 
objects of their joint solicitude, hopes and prayers, as if they were their lawful 
offspring. When, therefore, every consideration for the legal presumption of 
interposition exists, when it exists in point of fact, shall the parties escape its 
heavy consequences by no other means than the violation of the laws and the 
order and decency of society. Shall concubinage with an illegitimate colored 
woman, so degrading to society, be rewarded by all the beneficence to her which 
a parent could bestow on his lawful issue, while the white natural child who 
enters into the honored bonds of matrimony with one of his own race, under a 
similar bequest, could receive nothing from the wealth of the author of his exis- 
tence. In the rough language of Lord Coke, * this would be the cursed inter- 
pretation that corrodes the text.” I conclude, therefore, by the presumption 
arising from facts supported by every reason creating a presumption of law, that 
in the universal legacy of Macarty in favor of Francisco Tio, the latter was a 
person interposed for the transmission of his estate to his natural daughter Jose- 
phine Macarty. I look in vain through the record for any, the most remote, 
motive on behalf of Macarty to institute Tio his universal legatee, except that 
he lived in concubinage with his natural daughter, and was the father of his 
numerous grand-children. 

And, having ascertained by the evidence, that the children of po by 
Tio ure the grand-children of Macarty, Tio is presumed in law to be a person 
interposed as to them by the very words of the code, which extends the pre- 
sumption of interposition to the father of the persons incapable of receiving. His 
children are incapable of receiving from their natural grand-father, Macarty, by 
donation or inheritance ; for we are bound by the definition of children in article 
3522 of the code, that under the name of children are comprehended grand- 


children, gréat- -grand-children, and all other descendants in the direct line 


Therefore, articles 913 and 1473 render the children of an unacknowledged 
natural child incapable of receiving by donation or inheritance from their grand- 
father. As Macarty had every possible motive to dispose of his estate in favor 
of his grand-children, and none to give it to Tio, except that he was the father 
of his grand-children by his illegitimate daughter, the presumption of law exists 
that their father was interposed for the benefit of the grand-children. 
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If the presumption of law did not exist, [ would presume in fact that Tio was 
interposed on account of Macarty’s grand-children, because the reasons are as 
strong as those applicable to T'io.and hi? daughter. But it is not necessary to 
dwell on this part of the case, as it is not essential, although it affords a double 
motive to annul the universal legacy in favor of the defendant. 

I am unable to yield to the argument of defendant’s counsel, tending to prove 
that natural children not acknowledged, may receive by donation more than those 
who are acknowledged, because the former are not mentioned in the prohibitory 
law. ‘This construction of the law would put it into the power, and leave it at 
the will of the natural parent to defeat the whole object, and all the provisions 
of our laws on the subject. I have no doubt the term natural children, used in 
articles 1470 and 1473 of the code, and referred to in arti¢le 1478, and “as used 
generally in the code, embraces those illegitimate children who are not acknow- 
ledged as well as those who are acknowledged. And with respect to the articles 
in question, it was so expressly decided by our late Supreme Court in the case 
of Robinett et al. v. Verdun’s Vendees, 4 Li. R. 542—in which decision I fully 
concur. 

It cannot be denied that a different course of decision has prevailed in France, 
but it has been strongly condemned by able commentators in that country as 
defeating the whole object of the laws imposing incapacities on natural children. 
At all events, there are overpowering reasons in our State for rejecting the 
foreign decisions and adhering to that of our own Supreme Court. 

As to Josephine Macarty and her children, the law and the facts of the case 
being adverse to the defendant, ‘the next consideration is the judgment that 
should be rendered against him in favor of the plaintiffs. 

The child and grand-children, for whose benefit the universal legacy in con- 
troversy was made, being incapable of receiving the benefit, there is no doubt 
that the estate, after paying the debts and undisputed legacies, must be restored 
to the legal heirs. But the restoration of fruits and revenues, and the condem- 
nation to damages for its detention, in my opinion, must depend on the good or 
bad faith of the defendant. There are general rules as to the consequences of 
bad faith, but its existence depends upon the particular circumstances of each 
case. Cases may occur of substitution und interposition, where all the fruits 
and revenues should be restored, perhaps with interest and damages inflicted. 
They are generally cases where the facts are unknown and concealed by the 
parties, where the donor, and apparent, and also real donee, have secret agree- 
ments to defraud the lawful heirs, and are ready to maintain their frauds by per- 
jury. To these and like cases the authorities and arguments of the plaintiff's 
counsel apply. It is our duty to consider the present case alone. 

Our law does not prohibit the father from disposing in favor of his unac- 
knowledged natural child, but by implication renders the child incapable of receiv- 
ing, if the testator have relations. It then declares that the disposition in favor 
of a person incapable of receiving shall be null, whether made directly or 
through a person interposed. This is not an absolute, but relative nullity, to be 
declared when persons interested claim that the nullity should be pronounced. 
Then the incapacity of the illegitimate child inures to the benefit of the heir. 
But this nullity cannot be claimed by a stranger or person who has no interest 
in the result. For if there’be no relations, the disposition in favor of even an 
unacknowledged illegitimate child would be valid, because no law expressly or 
impliedly prohibits it. Although the incapacity to receive was imposed by law 
on the illegitimate child with a view to the public good, yet no penalty is affixed 


141 
BADILLo 


v. 
Tio. 








142 
BaDILLo 


v. 
Ti0. 





SUPREME COURT OF LOUISIANA, 


to the bequest to him, and it could not be annulled on the application of the pub- 
licypgdsecutor. Moreover, if®he bequest is not attacked by a legal heir within 
five years, it becomes valid by prescription, and no Jonger open to an action to 
annul it by any body. Code, 3507. r 

It was, therefore, the business of Macarty’s heirs, from the day his succes- 
sion was opened, to protect themselves by suit or otherwise, and to cause the 
universal legacy in controversy to be annulled on account of the incapacity of his 
natural children and the interposition of Tio. As every fact which now exists 
was then patent, they have only to reproach themselves for not having done so. 
Until that was done, the sworn executor was bound to execute the will and 
admit the truth of its declarations; and the court was bound to carry all its pro- 
visions into effect as far'as possible, and to annul them only when clearly proved, 
at the suit of those interested, that it was authorized 30 to do by law. Under 
this view of the will, Francisco Tio having faithfully administered the estate as 
executor, caused himself to be put into possession of the same as universal 
legatee, by judgment of the court on the 24th of April, 1846 ; no suit having 
been. brought to annul the will. 

Let us then enquire, whether in doing so he acted in good faith, or was, in 
the language of the Roman law, a spoliator. To solve this question, it will be 
useful to enquire what Matarty did; what his natural children might do; and 
what Tio has done. 

Macarty, by his youthful imprudence, had brought into existence an illegiti- 
mate daughter, and she had become the mother of a numerous offspring in the 
same situation. When age and infirmity indicated to him the approaching ter- 
mination of his life, he deemed it his duty to repair, as far as possible, the mis- 
fortune he had brought upon his innocent offspring, and bequeathed them the 
greater part of his estate. He made some amends to society by other bequests 
to benevolent institutions. His immorality consisted in being the author of the 
existence of his offspring, not in the dispositions of his will. These were dic- 
tated by nature and the deepest affections of the heart—which all acknowledge 
and cherish—the love of a father for his offspring, however unfortunate. The 
affection of the testator was perhaps more intense, because he had entailed their 
misfortune upon them. We cannot, therefore, denounce the intentions of 
Macarty, but have rather to regret that his folly consisted, like that of most 
misers, in not doing the good he intended in death during his life, by removing 
his offspring and_furtune to other countries, where they might enjoy it, without 
the stigma he had imprinted upon them. It is sufficient to conclude that he 
neither committed an offence or quasi-offence, or fraud, in making his will and 
not dying intestate. He disposed of his fortune as his heart and judgment dic- 
tated, every fact being then patent, which has been proved in this case, to enable 
his heirs to annul the disposition if they thought proper. As already stated, 
they fuiled to sue for three years, which has led to the whole difficulty on this 
part of the case. ' 

Neither did,the daughter and grand-children of Macarty commit an offence, 
quasi-offence, or become accessary toa fraud. Their parent gave them by will 
an, estate. The will was duly probated and was valid until attacked by those 
interested to annul its provisions. We have a right to avail ourselves of the 
beneficence of any one, at least until those interested take measures to deprive 
us of that beneficence. Had the legacy been made directly to.the natural daugh- 
ter and’grand-children of Macarty, they would have had attitle to the property 
voidable at the suit of the heirs, but a title which time might perfect, and not, 
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therefore, intrinsically vicious or defective: For this reason, they would have 
enjoyed the fruits and revenues of the propert¥ bequeathed as possessors in 
good faith by a just title, until suit was brought to annul the legacy. ; 

The case cannot be distinguished in principle from a suit brought for the 
reduction of an excessive donation to the disposable portion. Now, suppose 
Josephine had been duly acknowledged by Macarty to be be his natural daughter, 
and that he had given her his whole estate, the legacy might have been reduced 
to one-third of the estate, but only at the suit of his collateral relations. Until 
they claimed the reduction, Josephine and her children would have enjoyed the 
fruits and revenues of the whole, as possessors in good faith with a just title. 

The only duty incumbent on the natural children of Macarty was to restore 
the property to his legal heirs, when they, by suit, annulled the provisions of 
the will in their favor, and to oppose no obstacles to the successful prosecution 
of the suit. Their ancestor had imposed on the legul heirs the necessity of a 
suit to regulate the effect of the will by making bequests manifestly valid, and 
others which might be annulled. That was the misfortune of the heirs who 
were obliged to take the estate with the obstacles their deceased relative, had 
interposed, and incur the trouble and expense of removing them. 

The daughter and grand-children of Macarty were, therefore, in good faith 
until the suit was brought by the heirs, and it does not appear have opposed any 
obstacles to the success of the suit. 

As to Tio, Macarty imposed upon him the duty of executing his will, by 
making it and appointing him testamentary executor. He gave him the posses- 
sion of the estate, and the right to hold it until the heirs claimed it, and caused 
the universal legacy to be anuulled. He was bound to see it executed, if pussi- 
ble, aud the universal legacy maintained, if he could, even after he was dis- 
charged as executor and recognized as universal legutee. Code 1665. In the 
case of Sterlin v. Gros, Executor, &c., the Supreme Court allowed the executor 
the costs and counsel fees paid out of the estate, for endeavoring to maintain a 
will clearly invalid, because it was the act of the testator, and the duty of the 
executor to maintain the validity of the will. Even in the case of an undoubted 
substitution, or fidei commissum, where there is no concealment or fraud on the 
part of the donor or apparent donee. the latter is not necessarily liable for fruits 
and revenues or to the payment of damages. I give to a faithful friend my 
estate to keep for a dissipated relative; the revenues to be expended for his 
benefit ; the estate to be turned over to him at the death of the donee. It is 
done openly, and all the facts and motives kngwn to my legal heirs, but in the 
hope they would not interfere. They do not during the life of the trustee. 
He faithfully expends the revenues according to my will. The substitution is 
attacked and annulled at his death. Is his estate liable for the expended reve- 
nues? It is impossible. 

There was not strictly a substitution or fidei commissum in this case, to which 
the principles invoked from the Roman and French jurisprudence seem particu- 
larly to apply. We have no reason to believe that Macarty intended or bound 
Tio by any promise, written or verbal, to preserve the property, and return it or 
even its value to Joséphine and her.children. There is great reason to believe 
that he intended to confer the benefits on his descendants, by making T'io the 
real owner of the property ; because knowing him to be an industrious, economi- 
cal and prudent man, attached to his concubine and children, as much as if 
married to the one and the lawful father of the others, he would be likely to 
employ the property more to their real advantage than they would themselves. 
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Besuge It is the spirit rather than the letter of article 1478 of the Code which requires 


Tio. 





that the universal legacy in fa¥or of Tio should be annulled. For he was in fact 

the universal legatee of Macarty; and his interposition was not so much to hold 

the estate for his daughter and grand-children as to enrich Tio, that they might 

be benefitted through him. If the bequest had not been attacked by the heirs, 

and Tio had died without in some way securing it to his concubine and her 
‘children, the property would have been inherited by his legal heirs. Or he 
might have abandoned Joséphine and her children, and have given it to whom he 
pleased. All that can be said of Tio is, that he has yielded to the intentions of 
Macarty, without attempting secretly to defraud any person. He did not solicit 
Macarty to make the bequest. It does not appear in evidence that he had any 
secret agreement or understanding with him as te the bequest. The contrary 
is rather estublished by the fact that Macarty had no intercourse with him, nor 
he with Macarty. He only went to see him the day he died—two years after 
the date of the will. He was placed in his present position by the relative from 
whom the plaintiffs claim, and did no act which was not directed by the testator 
and.which the-heirs might not have prevented by a timely suit. He concealed 
nothing from them which they have proved in this suit. Every circumstance 
connected with his position was as palpable and well known to them the day the 
will was opened as it is at present. Ina word, Tio committed no offence or 
quasi-offence, nor was guilty of any fraud. He was not, therefore, the spoliator 
of the Roman and French jurisprudence. The whole loss to the plaintiffs has 
been caused, not by his acts, but by the acts of the relative from whom they 
claim, and which therefore they must bear, and by their own laches, for which 
they must suffer. 

I think, ‘therefore, that nothing can be recovered from Tie which could not 
be recovered from Joséphine and her children. In fact, the suit is against them, 
through him. Having shown that fruits and revenues could not be recovered from 
them until suit was brought to annul the legacy, they cannot be recovered from 
Tio.’ They were all in good faith in possession of the property bequeathed to 
them by the will of the testator as their title, sanctioned by the judgment and 
authority of the proper court, until the 16th of December, 1847, when suit was 
brought by the legal heirs to annul the legacy in their favor. To conclude that 
they were not possessors in good faith, we should be obliged to hold that it was 


. their duty to abandon the property, although Macarty’s will in their favor was 


in full force, sanctioned by a judgment of court, and no one had appeared in 
court seeking to annul it—wherg alone it could be annulled. The law did not 
require them to do so, and they are accountable for the fruits and revenues only 
from the judicial demand. 

There is neither presumption of law nor any sufficient evidence to satisfy 
me that T%o is an interposed person as to Céleste Perrault or as to Patrice 
Macarty. Indeed, without facts to establish such an interposition we might 
ordinarily presume, that a white person occupying in fact the position of son-in- 
law of Macarty would have such a repugnance to the colored concubine of his 
father-in-law in fact, and her offspring, as would remove the supposition that he 
was an interposed person as to them. 

It is true Mrs, Penn, Mrs. Michel and Cobarras, speak of very indeae 
conversations with Céleste Perrault, in which she spoke of some claim of-her- 
self or son to the small farm in the swamp in the rear of Carrollton ; and of her 
receiving, shortly after Macarty’s death, very trifling supplies of wood, grass 
and milk from it, as before that event. But as to Z%o, the striking facts exist, 
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that he took possession of, and rented the place, which was of very little value ; 
that he keeps it still, and has sold the negroes; and that even as to the dwelling 
in which Céleste had lived with Macarty almost a lifetime, she quit it very soon 
after the period to which she was limited in the will. 

If the testimony satisfied me that Tio was interposed as to her, I would agree 
fully with the majority of the court, that he would be liable to the heirs for the 
fruits and revenues of the property for which he was so interposed, and, per- 
haps, to damages ; because it could not have been intrusted to him for her, with- 
out a secret agreement and understanding with Macarty and also with his con- 
cubine, as to the amount and disposition of the property for which he was so 
intrusted. 

But to my mind, it is far more likely that Macarty provided for her out of 
his ample resources by pecuniary means, and so secretly as to elude detection, 
or so effectually that it could not be reached. This means grew out of the 
recluse life they led for many years; and that they were of a pecuniary 
character, was indicated by her journey all over the south of Europe shortly 
after his death. 

The last deposit he made in bank was of $3800, more than two years before 
his death; and of that he afterwards drew out $1500. What became of his 
ample revenues for more than two years afterwards, and perhaps money accu- 
mulating in the possession of his concubine during their long seclusion from 
society of any kind in their old age ? 

That his son was engaged in business before Macarty’s death, and was affec- 
tionately aided by Macarty, shows that he was provided for without the inter- 
position of T'io. 

The direct donation of the father to his son, of his clothes, and furniture of 
his bed room, and legacies to Céleste Perrault, cannot be annulled without 
making them parties; nor can the acknowledgment in the will, that the remain- 
ing furniture belonged to her, be disproved except contradictorily with her. 
The admission of the defendant on record, that it was not hers, is not bind- 
ing upon her, nor can it have any effect in this suit; for the defendant is not an 
interposed person as to it. And, as executor or universal legatee, he was bound 
in law to regard the declaration in the will as true. 

For all the foregoing considerations I think the judgment of the district court 
should be reversed. But, in considering what judgment, in my opinion, should 
be rendered, it is necessary to premise, that the executor has rendered his 
account; and I do not feel the necessity of his rendering another account, or pro- 
tracting the litigation for that purpose. The money, stocks and personal estate 
which came into his hands amounted to about the sums paid in debts, legacies 
and expenses, and should be balanced, especially as the executor charged neither 
commissions nor fees of counsel in liquidating the estate. Six of the slaves sold 
by Tio produced $1715; for which sum alone he is accountable, as he sold them 
fairly at public auction ; and there is no reason to believe with the intention of 
dilapidating the estates: The slave Henriette and her children were sold to Céleste 
Perrault at private sale but for their value, $1500, as appraised in the inventory ; 
and there is no evidence that they were worth more. These sums, with interest 
from the judicial demand, being the 16th of December, 1847, the plaintiffs 
should recover. Also, the slaves Jackson and Liza, and $20 a month for their 
hire from the same period. Also, the real property described in the inventory, 
and its revenues from the 16th of December, 1847 ; deducting its expenses, 
19 
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To ascertain exactly the net, revenue, and for no other purpose, the cause, in 
iny opinion, should be remanded. 
The plaintiffs should pay the costs of the appeal, and the defendant those of 


the district court. 





Pirrre M. Dupre v. Ropert McCricat, Executor. 


The act of Congress passed in 1847, prohibiting the sale of any soldier’s claim to military 
bounty land, prior to the issuance of the warrant, was intended to protect the soldier from 
improvident sales. If the soldier be satisfied with the sale be has made, the purchaser 
cannot refuse the payment of the price upon the ground of the illegality of the transaction. 
Even if the soldier disaffirmed the sale, he would be compelled to restore any portion of 
the price he may have received. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
T. W. Collins, for plaintiff. G. B. Duncan, for defendant. The judg- 
ment of the court was pronounced by 

Preston, J. The plaintiff claims a thousand dollars, being the balance of the 
price of fifteen soldiers’ discharges, or warrants for bounty land, earned by them 
by military services, during the late war with Mexico. He alleges, that his 
assignor, Joseph Gorman, sold them to the late William D. McCright for fifteen 
huffdred dollars, of which a thousand dollars remains unpaid. 

The defendant filed a general denial. Although there was no plea to that 
effect, the district court dismissed the suit, on the ground that all traffic in 
soldiers’ discharges is forbidden by law; and, therefore, that there was no 
legal consideration for the sale, even if it existed. 

John Kayser proves, that Gorman was a runner for the deceased McCright, 
to procure soldiers’ discharges and warrants. The witness was employed by 
the latter to write for him, and says, the runners made more than the clerks. 
He proves that McCright paid Gorman at his office, in his presence, $200, and 
asked him if he wanted more, and said he still owed him about thirteen hundred 
dollars. 

Joseph Bellow proves, that he was present eight or ten days before McCright’s 
death, when he paid Gorman two hundred dollars, and said there was a thou- 
sand dollars still left. He knows that Gorman acted for McCright in purchasing 
soldiers’ warrants. 

Edward Earle was in in McCright’s office about a week before his death, 
when he and Gorman were making a settlement about Jand-warrants, and heard 
McCright state that he owed him about a thousand dollars, and requested him 
to come the next week and he would pay him. He knew that Gorman had 
money and was a runner for McCright. 

These witnesses were subjected to a very rigid cross-examination ; but we do 
not see anything elicited to discredit their evidence. It is true, the most mate- 
rial part of their testimony is to admissions merely of McCright, which, un- 
doubtedly, is the weakest kind of evidence. But we are unable to conclude 
that these three men have all sworn falsely; and without so doing it is impos- 
sible to come to any other conclusion than that the deceased did admit the 
indebtedness now claimed, to the amount of a thousand dollars, shortly before 
his death. 








NEW ORLEANS, FEBRUARY, 1851. 


This indebtedness grew out of sales, made to the deceased, of the claims of 
soldiers for bounty lands. Neither the petition nor the testimony shows clearly 
whether the claims sold consisted of the certificates of the discharge of the sol- 
diers, upon which the claims to bounty land were founded, or the warrants for 
the land issued upon such certificates. ; 

The 9th section of the act of Congress passed in 1847, giving bounty lands to 
our soldiers for services in the Mexican war, declared that “all sales, mortgages 
or other instruments of writing, going to affect the title or claim to any bounty 
right made or executed prior to the issue of such warrant or certificate, shall 
be null and void to all intents and purposes whatsoever.” 

This clause in the act evidently had two objects in view. 1st. To protect the 
soldier and his family against improvident dispositions of his bounty land; and 
2d. To protect the Government against any claim but that of the soldier. 

Upon the return of our army from Mexico, there is no doubt the improvi- 
dence of many of the soldiers placed them in the most necessitous circumstances, 
in which a small amount of money was of far more service to them than all the 
land due to them by the Government. The forms, too, of obtaining the land 
occasioned delay and trouble, which their necessities could not brook. There- 
fore, they disposed of their certificates of service and discharge, giving a power 
of attorney to comply with the forms for obtaining their warrants, and to sell 
the same. Speculators purchased in this manner, with a perfect knowledge 
that the soldier might repudiate the transaction, but entire confidence that he 
would not do so, or if he did, under the belief that the purchaser would have a 
personal claim against the soldier for the money advanced. And thus the 
soldiers’ claims became articles of traffic in market, and the evidences of them 
have been purchased extensively by speculators, probably with great advantage 
to many of the soldiers reduced to the most distressing poverty, at a distance 
from their homes. No law forbids the traffic in the evidences of these claims 
between third persons, and there is no reason for annulling the transactions 
between them, which were made with a perfect knowledge of the provisions of 
the law, and all the risks that were to be incurred. Good faith should exist and 
be enforced between those whuse transactions do not fall within the policy of 
the law. 

There is nothing immoral or improper in the purchase of the soldier’s claims 
from the soldier himself. The law merely affords him and some of his heirs 
protection against improvident contracts. The contract against which he is pro- 
tected is neither malum per se nor fraudulent. A mere personal privilege is 
accorded to him and some of his heirs to repudiate his contract, of which they 
may or may not avail themselves, as they think proper. And we have no hesi- 
tation in saying further, that if money was advanced to the soldier, by way of 
payment in a sale, or for mortgage, pledge or in any other manner upon his 
certificate of discharge, and he should afterwards, under the act of Congress, 
claim the nullity of the transaction, the courts would hold him personally account- 
able for the money actually paid or advanced to him. It would be a case to 
which the équity of article 1787 of our code would apply so forcibly that it 
could not be disregarded. * 

The. defendant himself has not plead that the transactions of his deceased 
btother with Gorman were illegal, much less immoral, but merely denies any 
indebtedness growing out of those transactions. The record shows no opposi- 
tion of the soldiers, or their heirs, to the titles to the land or money, the reward 
of their services ; and we are bound to believe from the evidence that the estate 
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of the deceased is actually enriched to the extent of the value of the claims pur- 
chased. The plaintiff, who is assignee of the vender, should recover the balance 
of the price of the sales. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that the plaintiff recover from the defendant one thousand dollars, with 
interest from the judicial demand, and costs in both courts. 





Wituram M. Peck et al. v. NasHvILLE MaRINE AND Fire Insv- 
RANCE CoMPANY. 


The assured are not entitled to abandon and recover for a total loss, from the mere fact of 
there having been a sale of the vessel; but the right rests upon the ship’s being reduced 
to such a state as to justify the sale. 

The power of a master to sell a vessel which has been damaged at sea, has been wisely cir- 
cumscribed to very narrow limits. It is limited to cases of extreme necessity, and where, 
by reason of the distance from the scene of disaster, there is not an opportanity of consult- 
ing the owner or underwriter. The same is to be observed with regard to the power of 
the master to arbitrate or compromise a claim for salvage. 

The report of surveyors as to the necessity of the sale of a damaged vessel, is not conclusive 
as to that necessity, or as to the right of the assured to abandon. 

Where a vessel was damaged at Tampico, so that her salvage and cost of repairs at that 
place were estimated at a sum sufficient to justify an abandonment, and she was sold and 
brought to New Orleans, where she was repaired at comparatively a small sum, not suffi- 
cient to justify an abandonment; Held: That the assured could not abandon and recover 
for a total loss, without advising with the underwriters; as it was practicable to have 
brought the vessel to New Orleans, where she could be repaired upon much better terms 
than at Tampico. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Jucob Barker and T. A. Clarke, for plaintiff. ZL. Hunton, for defendants. 
The judgment of the court was pronounced by 
Suet, J. The plaintiffs sue for a total loss upon a policy upon one-half of 
the bark Mopang, ‘with liberty of ports in the Gulf of Mexico, warranted by 
the assured free from any loss or damage resulting from war or hostility between 
any nation or people, for three months.” The vessel was valued at $10,000. 
The defendants insured the one-half at $5,000, and another office took a similar 
amount. The policy contained a clause that in case of capture, arrest or 
restraint, the insured should not abandon therefure until proof to the insurers of 
condemnation, or of the continuance of the capture, arrest or restraint, for at 
least ninety days. Also, that in case of loss or damage, the repairing and replac- 
ing of loss or damage should only be estimated or charged against the insurers, 
after excluding all losses or damages requiring to be repaired or replaced in con- 
sequence, in whole or in part, of wear and tear or natural decay. Also, that in — 
case of stranding without the breaking up of the vessel, no abandonment should 
be made until after thirty days from its occurrence, and notice thereof to the 
insurers; nor unless the right to abandon should then exist. It was further 
stipulated, that in case a total loss should be claimed for or on account of any 
damage or charge to the vessel, the only basis of ascertaining her value should 
be her valuation in the policy. 
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On the 20th November, 1846, the vessel departed from New Orleans for 
Tampico, laden with Government stores and supplies for the Army of the United 
States in Mexico. On the 6th December she arrived at the bar off Tampico, 
about six miles from that town, and there grounded. Unsuccessful exertions 
were made to get her off by the crew, and also by officers and men sent to her 
assistance by two war steamers of the United States. The weather became 
boisterous. Huffington, the master, and the crew, except one man, deeming 
it unsafe to remain on board at night, left the vessel and went ashore. They 
returned the next day, and in the evening again went ashore. During the second 
night the vessel was driven by the winds and waves over the bar, and was disco- 
vered next morning near the beach. A quartermaster of the United States Army 
employed a man named Clifton and one Frederick to proceed to the Mopang to 
save the cargo. For this purpose, vessels and men in the employment of the 
Government of the United States were used. Cliflon was paid by the Govern- 
meat for his services. Thus employed, Clifton went on board the Mopang, 
after she had drifted over the bar. Huffington with his crew reached the 
vessel soon after. Clifton then asserted that he was a salvor, and refused to 
allow Huffington to exercise any authority as master. He was armed; and 
when asked by Huffington for his authority to hold the vessel, exhibited his 
bowie knife. The vessel was lightened by Clifton and the rest, and was then 
got off the beach and towed to Tampico. The expense incurred by the Govern- 
ment for services of men and the use of a steamboat in lightening and bringing 
the vessel to Tampico was about two hundred and fifty dollars. Cliflon retained 
possession of the vessel, and claimed a salvage of fifty per cent. At this time, 
the communication between New Orleans and Tampico was frequent. Hu/- 
fington, without waiting for any instructions from his owner and underwriters, 
although he was advised to do so by a merchant from New Orleans, to whom 
the consul referred him, had a survey called. The surveyors, three shipmasters 
and a master carpenter named by the consul, gave it as their opinion, on the 11th 
December, that it would cost more to put the vessel in complete order at Tam- 
pico than she would afterwards be worth. They therefore recommended that 
she should be sold at auction for account of m it might concern. On the 
14th December he agreed with Clifton to submit his claim for salvage to arbi- 
tration after the sale of the bark. The vessel was sold at auction for $3200. 
The arbitrators awarded Clifton fifty per cent of the proceeds of sale. They 
Were not sworn; no witnesses were examined before them; and they acted 
upon the verbal statements made to them by Clifton and Huffington. The 
purchaser put a temporary rudder in the vessel ut an expense of about $100, 
and without any other repairs at Tampico, she being perfectly tight, he left that 
place in her about fifteen days after the sale, and brought her in safety to New 
Orleans. She was then thoroughly repaired here, at a cost of about $800. 
What portion of these repairs was rendered necessary by the damage suffered 
in the stranding is not shown. On the 8th January, 1848, the plaintiffs pre- 
sented their claim to the defendants for a total Joss, and tendered an abandon- 
ment, which was rejected. In the court below there was judgment against the 
plaintiffs as in case of non-suit ; and they have appealed. 

The plaintiffs contend, that they are entitled to recover for a total loss, in con- 
sequence of the vessel having passed from them by a necessary and justifiable 
sale; and our first inquiry will be whether the sale was necessary and justifiable. 
For it is not the mere fact of a sale by the master which entitles an assured to 
abandon ; but the ship’s being reduced to such a state as to justify the sale. 
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The power of the master to sell the vessel has been wisely circumscribed 


Nasuvizze Within very narrow limits, and its exercise is always jealously scrutinized. The 
ae authorities are conclusive in limiting it to cases of extreme necessity. And it 
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seems also to be necessary for its justification, that there should not be an oppor- 
tunity of consulting the owner or underwriter, by reason of their distance from 
the scene of disaster or the pressing imminence of the danger. In the ‘present 
case, the vessel was completely rescued from danger at the time of sale. The 
means of early communication with New Orleans were at the master’s com- 
mand. No loss could occur by waiting two or three weeks for instructions from 
New Orleans, but the expenses of the vessel during the delay. It is impossible, 
therefore, to consider this a case of such necessity as left the master no alterna- 
tive, as a prudent and skilful man, acting bond fide for the best interests of all 
concerned. Much stress is laid upon the recommendation of the surveyors. 
But it is obvious that it would be a most unsafe doctrine to hold such a recom- 
mendation conclusive. It ought not to excuse the duty of communicating with 
the parties interested, where such communication is convenient; nor are the 
proceedings themselves unimpeachable. It may be shown that the statements 
of the surveyors were untrue, or that their examination of the state of the ship 
was insufficient, or that the inferences drawn by them were incorrect. In the 
case before us, the surveyors are perhaps censurable on the face of their report 
itself, for acting upon an imperfect examination and conjectural inferences. But 
at all events, it is now clearly shown that they were mistaken as to the true 
condition of the vessel, and that their investigation must have been imperfect. 
See Gordon v. Massachusetts Fire and Marine Insurance Company, 2 Pick. 
264. 

What we have said with regard to the sale applies also to the conduct of the 
master, touching the claim for salvage, which is invoked as one of the causes 
which rendered a sale necessary. This claim was grossly exorbitant. Its 
exorbitance is indeed admitted in arguments by the plaintiffs. Even if Clifton 
was entitled to any salvage at all, considering the circumstances under which he 
was employed and took possession, and his conduct towards the master, such 
salvage right was far below hid#Jktravagant pretensions; and the course of the 
master, in agreeing to submit to arbitration without writing for instructions, and 
the manner of conducting the proceedings are manifestly censurable, and can 
give no additional color to the sale. The power of a master to arbitrate or com- 
promise a claim for salvage appears to be regarded with a jealousy similar to that 
with which courts scrutinize his conduct in selling. See Housemain v. Schooner 
North Carolina, 15 Peters, 45. 

Disregarding, therefore, the sale, as unjustifiable, let us inquire what was the 
extent.of damage done to the ship. This, it is obvious, was far below one-half 
of her value in the policy. She was fully repaired in New Orleans for about 
$800 ; the cost of repairing her rudder at Tampico was $100; and these added 
to the highest amount reasonably due Clifton for salvage, and all other proper 
allowances, would not have reached even a third of $10,000. It is said the 
expense of repairing at Tampico would have exceeded the moiety. But, under 
the circumstances of this case, we think the cost of repairs at the place of the 
disaster ought not to control the rights of the parties. New Orleans, the vessel's 
home port, was but a few days’ sail from Tampico. The vessel was able to keep 
the sea with the partial repairs put on at Tampico, and did actually make the 
voyage in safety. In Hall v. Franklin, 9 Pick. 467, the vessel which was 
insured at Boston, and owned partly there and partly at New Orleans, had 
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struck on a shoal on the cost of Florida; but by the assistance of wreckers was 
got off and carried into Key West. Upon survey, she was condemned, upon the 
ground that her repairs there would, when finished, cost more than her value, 
and was thereupon sold at auction. It appeared in evidence at the trial, that 
although the expense of repairing her at Key West would have exceeded fifty 
per cent on her value, yet at New Orleans and Boston, to either of which she 
might have proceeded, the expense would have been less than fifty per cent. 
The court said, ‘* We cannot yield to the argument that the repairs should be 
made at the place or port where the injury was received, if there are no reason- 
able means of making them at that place, and the vessel caf safely be navigated 
to a port where the repairs can be made, so that the whole expense will be less 
than fifty per cent. It would in such case be the duty of the master to navigate 
the ship to the port where she might be repaired, and not incur the expenses 
of bringing men and materials from other ports to the ship.” 

The plaintiffs have a claim against the defendants for a partial loss, but we 
have not the means of giving a judgment. It has not been shown with sufficient 
certainty, especially in view of the stipulation in the policy respecting repairs, 
what was the cost of repairing the injuries sustained by the stranding. 

It is therefore decreed, that the judgment of the district court be affirmed, 
with costs. 
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Peter G. Movralin et al. v. CuarLtes Poypras, Executor. 


Where the testatrix died in France, charging by will immovable property in Louisiana 
with the payment of certain legacies, and the property was not sufficient after the pay- 
ment of the debts to discharge those legacies in full, Held: That as there was nothing 
which required that the debts contracted in Louisiana should be paid out of the property 
situated in this State, the legacies should be paid in full out of the property here, leaving 
the debts to be paid out of the property left by the testatrix in France. 

The practice of remitting the funds belonging to a succession to a foreign country to be dis- 
tributed in the course of administration there, is a matter of discretion in the courts of 
this country, and depends upon the established comity of nations. But where there are 
creditors and parties in interest seeking to enforce their rights here, our courts have the 
power of enforcing those rights on the property within their jurisdiction. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. T. J. 
Cooley, for plaintiffs. A. Provosty, for defendant. The judgment of the 
court was pronounced by 

Eustis, C. J. This is an appeal taken by the defendant, Charles Poydras, 
dative testamentary executor of Mme. Bonneau, from a judgment of the Court 
of the Ninth District, by which he was ordered to retain in his hands the funds 
produced by the sale of the property of the succession of Mme. Bonneau in 
this State, a sum sufficient to satisfy a legacy in the last will of the deceased 
in favor of Marie Victorine Mourain, of the sum of forty thousand francs, until 
the said legacy should become payable. 

Mme. Bonneau resided at Nantes in France; she died there on the 3d of 
February, 1846, leaving a large estate and a plantation and slaves in the parish 
of Pointe Coupée, in this State. Her last will contained several legacies which 
were to be paid out of her Louisiana property. That which gives rise to the 
present suit is contained in the fifth clause of the will, and is to this effect: ‘I 
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bequeath to Miss Marie Victorine Maurain, my grand-niece and god-daughter, 
residing in Louisiana, a sum of forty thousand francs, which shall be paid out 
of the proceeds of the movable and immovable property, which I may possess 
at the day of my death in Louisiana, and not out of any of my property in 
France. My succession shall only deliver ‘this sum to the said Marie Victorine 
Maurain at her majority, or on her marriage, if it should take place before she 
shall have attained the age of majority. My succession shall be charged with 
it until then. This sum shall produce interest from the day of my decease, 
which may be received by the father and mother of my legatee until the time 
for the delivery of the principal.” 

The father and mother of the legatee, who is a minor, have instituted this 
suit. The succession of the testatrix was opened in France. All her heirs and 
legatees, except Miss Maurain, reside there. ‘The property in Louisjana, con- 
sisting of lands and slaves, must be considered as all immovable; the value of 
the movables being too small to require notice. 

Poydras, the defendant, obtained his appointment of dative testamentary 
executor of the deceased, as attorney in fact of the heirs, under the 1038th article 
of the code, which requires the judge, on application for the administration of a 
succession, to give a preference to the attorney in fact of the absent heirs over 
the creditors. 

The property of the succession, after having been inventoried, was sold accord- 
ing to the forms of law. After the payment of debts, a sufficient sum is not 
left in the hands of the executor to pay all the legacies which are required to 
be paid out of the Louisiana property; and it is contended that they are conse- 
quently to be reduced pro rata. This question necessarily leads to an inquiry 
as to the principles upon which this court must act in determining on the mat- 
ters submitted for its decision. 

In relation to the power of the court to direct the funds of this succession to 
be retained or remitted for distribution, under the sanction of the tribunals of the 
domicil of the testatrix, we consider there can be no question. Its exercise is a 
matter of discretion depending on the circumstances of each case, and on the 
established comity prevailing between nations in amity with each other. In pur- 
suance of this comity, the funds of the successions of foreigners have been 
remitted to their representatives abroad, in cases in which there were no credi- 
tors or parties in interest asserting their rights in our courts. Gravillon v. 
Richard’s Executor, 13 L. R. 299. But the power of courts in this country 
to enforce these rights on the property of the foreign succession within their 
jurisdiction, we belive has always been maintained. Harvey v. Richards, 1 
Mason, 381. Dawes v. Head, 3 Pickering, 143. Gravillon’s case cited. 

This case does not present any difficult or intricate questions growing out of 
the conflict of laws. The will itself furnishes a guide which will enable us to 
secure effectually the rights of all the parties in interest. 

We have stated that the proceeds of the Louisiana property have been 
reduced by the payment of debts, so that there are not sufficient means in the 
hands of the executor to satisfy the legacies with which the Louisiana property 
was charged by the will. This deficiency must be made good by the succession 


‘in France. The debts of the succession onght to be paid by the funds of the 


succession; there is nothing in the will which subjects the Louisiana property 
exclusively to the debts contracted here; the creditors here can exact the pay- 
ment from the proceeds of the property in this State, but the Jegacies charged 
upon that property must be paid without reduction. In this state of things, the 
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property upon which the legacies were charged, having been invested in money, 
as we are bound to consider it, at the instance of the heirs of the testatrix, it is 
no more than a just protection of the interests of the legatee, who is a minor 
and residing in this State, at the domicil of her parents, to direct the retention of 
the funds appropriated to the payment of her legacy within our jurisdiction. 

The other legatees, whose legacies are to be paid from the Louisiana pro- 
perty, reside in France, and have not been made parties to this suit. As the 
succession in France is rich, their right cannot be jeoparded by the retention 
here of the whole amount of the legacy in favor of the party before us. 

If the heirs were to come prepared, and offer good security for the payment 
of the legacy and interest, the funds might be delivered to them and the whole 
succession be liquidated under the direction of the tribunal at Nantes. The 
arguments of the counsel for the executor would then be applicable; but without 
that security for the rights of the legatee, this court is under no obligation of law, 
conscience or amity, to direct the delivery of the funds unconditionally to the 
heirs, after they have changed for their benefit the original security which the 
immovable property of the Louisiana succession afforded her for the ultimate 
payment of her legacy. 

It is the duty of all the parties, under the direction of the district court, to 
see that this fund be judiciously invested, with mortgage security on landed 
property until the legacy becomes payable by the terms of the will. We do 
not go out of the case to give directions on this subject, inasmuch as we have no 
reason to question the good faith of those who have the control of the funds, and 
think that the interests of the minor will be safe under the protection of the 
court where the law has placed them. 

The interest of the fund, we think, under the terms of the will, is payable to 
the parents of the minor; but we cannot provide for its payment by a formal 
decree in this case. 

The judgment of the district court is therefore affirmed, with costs. 





Peter G. Movurain et al. v. Coartes Poypras, Executor. 


Where a testatrix left a legacy to be paid with interest from the date of her decease, the 


succession is bound to pay the interest although the sum may n®t have been invested so 
as to have yielded interest. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. 7’. J. Cooley, 
for plaintiffs. A. Provosty, for defendant. The judgment of the court 
was pronounced by 
Eustis, C. J. This case arises from the clause in the will of Mme. Bon- 
neau, quoted in the preceeding cause. The facts in both are the same. The 
appeal is taken by the executor from a judgment of the district court, by 
which the succession of Mme. Bonneau is condemned to pay to the plaintiffs, 
who are the father and mother of the minor legatee, interest at five per cent 
on the sum of 40,000 francs, from the 15th day of March, 1846. The clause 
of the will provides for the payment of the interest from the day of the decease 
of the testatrix. The rate, it is conceded, is authorized by the law of France 


as well as of this State. 
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It is contended by the counsel for the executor, that not being bound to invest 
the fund of 40,000 francs, he cannot be answerable for the interest the fund 
could produce. But the judgment is not against him: it is against the succes- 
sion represented by him, and will bind those who succeed him as its represen- 
tative. The succession, by the terms of the will, owes the interest from the 
decease of the testatrix ; ample means are in the hands of the executor to pay 
it; and we do not see on what grounds payment of it can be refused. Our 
reasons given in the preceeding case, apply to this; and this judgment. would be 
rendered inoperative on the heirs giving security as we stated in that case. 

The judgment of the district court is therefore affirmed, with costs. 





Taytor and Rayne v. PEDRO DE SoToLinGco. 


A printed book, proved by the Spanish consul to be the laws of Spain, and that by usage 
Spanish consuls have power to certify the laws of Spain, is admissible in evidence to prove 
the laws of that government. 

A party may prove by parol the signification of the Spanish phrase “Socio Industrial,” and 
that such a partner is not responsible for the losses and debts of the partnership. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Winthrop and Maybin, for plaintiffs. H. H. Strawbridge, for defendant. 
The judgment of the court was pronounced by 

Supe, J. This action is brought by process of attachment upon two bills 
of exchange, dated in Havana and drawn by Carlos Cruzat § Co., a mercantile 
house there, on Andrews and Cunningham at Boston, in favor of, and endorsed 
by Andrews and Dewey, from whom the plaintiffs purchased them in New 
Orleans. They were accepted, but protested for non-payment; and due notice 
of protest is alleged to have been given to the drawers. The defendant, a resi- 
dent of Havana, is sued upon the alleged ground that he was a member of the 
house of Carlos Cruzat §& Co. His principal defence is, that he was only a 
** socio industrial” of the firm, and that under the laws of Spain, which govern the 
island of Cuba, such a partner is not responsible for the losses or debts of the 
partnership. -The district judge sustained the defence ; and the plaintiffs have 
appealed. 

There were several bills of exception taken by the plaintiffs. We will notice 
such of them us seem to require attention. 

At the trial of the cause, the defendant offered in evidence a printed book in the 
Spanish language, purporting to be the official edition of a Code of Commerce, 
adopted and promulgated in Spain, in 1829. This book was produced by the 
consul of Spain, resident at New Orleans, who proved it had been published 
by authority of the Spanish Government; that it had been delivered to him 
when he was appointed consul, with the archives of his office, md had been fur- 
nished by the Spanish Government. The consul also testified that the consuls 
of Spain have power as such to certify the laws of Spain; and that this authority 
is not derived trom any written laws, but from usage. He further testified, 
that if a copy of the code were presented to the Queen of Spain for her signa- 
ture, to certify the same as the laws of Spain, she would refuse it as infra dig- 
nitatem. He also certified, as consul, another copy of the same work. Under 
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these circumstances, we think the book was properly received in evidence, for 
the purpose of showing the commercial law of Spain upon the subjects which 
the code professes to comprehend ; and that in the absence of any countervailing 
evidence, the court below properly considered it as proving that law. 

By this code, art. 269, it appears, that a person employed in a commercial 
house may receive in compensation for his labors-a share of thé profits, without 
being liable as a partner either to the firm or to third persons. 

At the trial of the cause, certain articles of agreement between Carlos Cruzat, 
J.M. Isaacks and Sotolingo, the defendant, were offered in evidence. They 
are in the Spanish language. and literally translated, run as follows: *- I, Don 
Carlos Cruzat, declare, that I have agreed to interest Don J. M. Isaacks and 
Don Pedro Sotolingo as industrial partners (socios industriales,) in the com- 
mercial house which, under my name, deals in this place, and on the terms and 
conditions following: 1. The said Isaacs and Sotolingo shull receive, the first 
fifteen per cent, and the second ten per cent on the liquidated profits that may 
result from the operations which the commercial house may do, from the Ist 
day of October, one thousand eight hundred and forty-seven. 2. Moreover, I 
will give them each for their private expenses, a monthly salary of a hundred 
dollars. 3. For the funds they may wish to place with the firm, I will pay 
them nine per cent yearly. 4. The operations of.the house shall be exclusively 
that of commissions. 5. It is not permitted to any one of the industrial parties 
to make any mercantile speculation on his private account, they promising to 
devote all their labor and industry to the firm. 6. All operations that may be 
done shall take place with my knowledge, and by my good pleasure. The dura- 
tion of the partnership shall be for three years, which shall terminate on the 
1st day of October, one thousand eight hundred and fifty; at which time it shall 
proceed to liquidate, and the partners be at liberty to do as they may hold 
convenient. And that this may appear, we sign three documents of one tenor, 
that each party may preserve his own. Havana, May 29th, 1847.” 

The defendant offered several witnesses who had been connected with Spanish 
commerce, and were familiar with the Spanish language, (among others, the 
Spanish consul) to prove the popular and technical meaning of the words * socio 
industrial,” found in these agreements, and that a * socio industrial” was not 
responsible, in Cuba, for the losses or debts of the partnership in which he was 
such industrial partner: to which the plaintiffs objected, on the ground that no 
parol evidence could be received to show such meaning and such exemption 
from respensibility ; which objection was overruled, and the witnesses were 
permitted to testify. 

We do not think there was such error in the ruling of the district judge, par- 
ticularly as he was trying the cause without a jury, as would authorize a rever- 
sal of the judgment. The legal exemption from liability of an employé who 
receives a share of the profits of a commercial house was proved, independently 
of those witnesses, by the written law of Spain, which the district judge had 
before him. The testimony of the witnesses was clearly admissible, to show 
that those expressions of a foreign language were used in common parlance to 
designate such an employé. ' 

The execution of the agreement above mentioned, and the relation of Sotolingo 
towards the house of Carlos Cruzat § Co. are satisfactorily proved ; and under 
the law of Spain, we think the court below properly held he was not liable to 
the plaintiffs. : 

Judgment affirmed, with costs. 
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Marie L. Dupre v. C. W. CarutrHers et al. 


Nataral children cannot take by inheritance the property of a deceased parent, unless they 
have been duly acknowledged ; but natural brothers and sisters may prove their relation, 
and inherit from each other, although they have never themselves been acknowledged by 
their parents. C. C. 913, 916. 

A judicial recognition of the paternity of a natural child, never acknowledged by the parent, 
does not entitle the child to the inheritance of the parent's succession. 


PPEAL form the First District Court of New Orleans, Larue, J. C. Morel 
and Filleul, for appellant. Preaux and C. Dufour, for appellees. The 
judgment of the court was pronounced by 

Preston, J. Louis Dupré, a colored man, departed this life in New Orleans 
without legal ascendants or descendants. C. W. Caruthers and others claim his 
succession, alleging that they are his natural brothers; and a niece of the 
deceased by a natural brother, claims through him. In opposition to them the 
estate is claimed by Marie Lorenza Dupré, who alleges that she is the natural 
daughter of the deceased. She was neither acknowledged by him in baptism 
nor before a notary public and two witnesses, but offered to prove her paternity 
by parol and other testimony not amounting to a formal acknowledgment. 

If any one of the collateral claimants have shown their relation to the deceased, 
it raises the question, whether they or the unacknowledged natural daughter 
shall inherit the estate. 

The deceased, Louis Dupré, and Honoré Caruthers were baptised as sons of 
the same mother; and Armantine Dupré was baptised as the daughter of Céleste, 
whom her uncle, deceased, buried as his sister, declaring her before the recorder 
of deaths to be his sister. 

The case therefore clearly raises the question, whether the natural brothers 
and niece of the deceased, or his unacknowledged natural daughter are entitled 
by law to his inheritance. 

An article in the old code, precisely similar to article 916 of the present code, 
gave the estate of a natural child deceased without posterity to the father or 
mother who has acknowledged him. In the case of Pigeau v. Duvernay, a 
contest arose between the natural brothers and sisters and the natural father of 
a deceased child, for his succession. The father had incontrovertible evidence 
of his relationship, but had not acknowledged him before a notary and two wit- 
nesses, nor in baptism. 

Judge Martin, in delivering the opinion of the late Supreme Court, said: 
“The acknowledgment is required to be formal: the manner of making it is 
pointed out by law. This formal or legal acknowledgment differs from the incon- 
trovertible evidence of natural paternity resulting from the res judicata. The 
latter gives a right to alimony ; the former to that, and sometimes to the inherit- 
ance of the parent, in others to legitimation. As the evidence on which courts 
of justice are authorized to pronounce the natural parentage is weaker than 
that which results from a formal acknowledgment, andis not always morally con- 
clusive, the legal consequences of adjudged and acknowledged parentage are 
thus different,” 4M. R. 266. 
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That was the case of a natural father claiming the estate of his unacknow- 
ledged child. In this case an unacknowledged child claims the estate of her 
natural father. The 913th article of the Civil Code declares, that ‘natural 
children are called to the inheritance of their natural father who has duly 
acknowledged them, when he has left no descendants nor ascendants, nor col- 
lateral relations nor surviving wife, and to the exclusion only of the State. 
In all other cases they can only bring an action against their natural father or 
his heirs for their alimony.” 

This provision of law, that acknowledged natural children can inherit only to 
the exclusion of the State, is equivalent to the declaration, that natural children 
not acknowledged, cannot inherit at all. Indeed, inheritance is the creature of 
express law; and there is no law declaring that an unacknowledged natural child 
can inherit from his father. So, to enable the natural child to take by donation 
or by the will of his father, our code expressly requires that the child shall have 
been acknowledged by the parent. Article 1473. It is true, a general impres- 
sion exists, that the natural child not acknowledged may receive by donation 
inter vivos or by will, from his parents, the proportions of his property men- 
tioned in this article, in the cases mentioned. Whether this impression would 
be sanctioned by the decision of our courts it is not necessary now to say. It 
may be remarked, however, that there is a clear distinction between the capacity 
to receive by inheritance and by donation. The first is the creature of law— 
without which it could not exist ; the last is the creature of will, when not pro- 
hibited by law. Still, if the decision should be in accordance with the general 
belief, it must be acknowledged that the term acknowledged in this particular 
article of the code would be surplusage. 

But if any other interpretations were given to the articles of our code than 
that given by our late Supreme Court, the term acknowledgment, so often used 
in the code, would have no meaning in any article. The articles above men- 
tioned, in relation to inheritance, are so clear and free from ambiguity that it is 
impossible to yield to the conclusions of the French tribunals upon similar 
articles of the Napoleon Code, that a judicial recognition is equivalent to the 
voluntary acknowledgment of the parent. And, carrying out the idea of Judge 
Martin, we can well conceive that, there being no absolute certainty of the 
father of the natural child, the Legislature would not permit the laws of inherit- 
ance to depend on such uncertainty; and especially when the proof of the 
descent leads to disreputable investigations in court, aggravated by all the indeli- 
cacy which cupidity can excite. , 

That the latter consideration had great weight, can be inferred from the 7th 
law, 15th tit. of the 4th Partidas. This law authorizes the parent to legitimate 
his natural child by writing; but forbids him to state that he is a natural child, 
under the penalty that the legitimation shall be invalid. It contains other curi- 
ous provisions of the same kind, and was reénacted in foto by our Legislature in 
1831, although not reported by the compilers of our digests, 

The case of Lange et al. v. Richour et al., 6 L. R. 560, is greatly relied upon 
to show, that the natural child may prove his paternity in order to inherit his 
father’s estate in preference to the natural brothers and sisters and their descen- 
dants. And our late Supreme Court certainly use general expressions to that 
effect. But those general expressions are to be referred to the case then before 
the court. In it natural sisters were allowed to prove their maternal descent, for 
the purpose of inheriting from each other under article 917 of the code, which 
prescribes, that “if the father and mother of the natural child died before him, 
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the estate of such ‘nataral child shall pass to his natural brothers and sisters or 
to their descendants.” 

The same proof was allowed on behalf of the natural brothers and sisters of 
the deceased in the present case. It seems strange, it must be confessed, that 
natural children may inherit from each other through their common mother, 
when they could not inherit from the mother herself, unless she had duly 
acknowledged them; and absurd, that a natural child should be prohibited from ~ 
proving his maternal parentage, except by his mother’s avowal of her shame, on 
record, or by baptism before the church, as required by article 912 of our code, 
in order to inherit to the exclusion of ascendants and collaterals. But we know 
the objects of the Legislature: in the first place, to honor matrimony, which is 
of such incalculable importance to society ; and, in the next place, to discourage 
concubinage, which is the cause of so much dissoluteness and evil. To prevent 
it) the Legislature hold out the strongest motive which can influence a parent— 
the legal disinherison of his offspring, unless he avows his shame before a notary 
public and witnesses, or in the face of the church. 

It is true, the legislation has ever failed in this object ; for, probably no one 
was ever deterred from concubinage by the consideration that his innocent 
offspring would be the victim of his guilt. And the only effect has been, that 
the guilty parents have eaten the grapes, while the innocent children’s teeth, 
with tears in their eyes, have been set on edge. But still, it is the law, and 
must be obeyed until it is repealed. 

The judgment of the district court is therefore affirmed, with costs. 

Eustis, C. J. and Surpex1, J. concurring. We concur in the legal results 
presented in the opinion and decree prepared by Judge Preston. 

Rost, J. dissenting. ‘This is a contest for the succession of Louis Dupré, f. 
ms c., who was never married and had no legitimate ascendants, between 
Lorenza Dupré, who alleges herself to be his natural daughter, his natural 
brothers, and one of his nieces. 

Lorenza Dupré has not been acknowledged by the deceased, either in an act 
of birth or baptism, or by an act before a notary and two witnesses. But on the 
trial of the cause, she offered to prove her natural paternal descent, under the 
provisions of arts. 226 and 227, C. C. 

The counsel for the adverse parties objected to this evidence on two grounds : 
1. That natural children must have been acknowledged by their father in the 
registry of birth or baptism, or by an authentic act, before they can inherit his 
succession, and that the proof offered to be made in this case only entitles them 
to alimony. 2. That if this rule should not apply to white natural children, art. 
221 of the code expressly ordains that no other proof of acknowledgment shall 
be admitted in favor of children of color. 

The court sustained the objections, and the counsel for L. Dupré took several 
bills of exception, which come up with the record. The evidence of Lorenza 
Dupré having been excluded, her petition was dismissed, and she has appealed. 

Many questions both of law and fact were argued at bar; but the only ones 
which I will examine, are those presented by the bills of exception. The first 
of those question came before our predecessors in the case of Lange et al. v. 
Richouz et al., 6 L. R. 570, and it was then held that the words used in article 
221, C. C., are not prohibitive; and that so far from saying that a declaration 
before a notary, or in the registry of birth or baptism, shal] be the only proof 
permitted, the code expressly permits other modes of proof both of paternal 
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and maternal descent, without any restriction as to the purpose for which it may 
be allowed. 

The court, in that case, would not recognize the distinction pressed upon us, 
that the voluntary acknowledgment of the father, made in one of the forms pre- 
scribed by law alone, enables natural children to inherit, and that the judgment 
establishing the filiation under art. 226, 227, C. C., only entitles them to alimony. 

This distinction was unknown to the former laws of the country, and has been 
proscribed by the courts and jurisconsults of France in the application and inter- 
pretation of the analogous articles of the Napoleon Code. 2 Toullier, p. 226, No. 
936. Delvincourt, vol. 1, note 8 to p. 94 and p. 237. 12 Serey, 2d part, p. 418. 
Marcadé, vol. 2, p. 46. Ib. vol. 3, p. 119, 120. The rule there is the same as 
was adopted by our predecessors. 

As there is no material difference between the provisions of our code and those 
of the code of France, the authority of the French commentators and courts is 
entitled to great weight. I think that the Legislature of 1824 did not intend 
any radical change in the previous legislation on this subject. The very article 
(917) of the code, under which the natural brothers and sisters of the deceased 
claim the succession, is inconsistent with that hypothesis. It provides that if 
the father and mother of the natural child die before him, the estate of such 
natural child shall pass to his natural brothers and sisters, or to their descendants. 
That article must be taken in connection with the one which precedes it; the 
latter is in these words: ‘‘ The estate of a natural child deceased without pos- 
terity, belongs to the father or mother who has acknowledged him, or in equal 
portions to the father and mother, when he has been acknowledged by both of 
them.” 

The same rule as to the proof of filiation must be applied to both; otherwise 
we would be led to the absurd and unnatural conclusion, that natural brothers 
and sisters may inherit from their natural brother to the exclusion of his own 
children. If natural brothers can, in such a case as this, prove their filiation 
under arts. 226 and 227, Lorenza Dupré must be permitted to make the same 
proof. If, on the other hand, her filiation is to be established under art. 221, the 
same proof of the filiation of her opponents is necessary; and as it has not been 
furnished, they cannot inherit. 

It is urged, that the words *‘duly acknowledged” have a technical meaning 
which we must look for in the code itself. Perhaps they have, but their mean- 
ing should be gathered from all the articles of the code which treat of the same 
subject. The construction put upon art. 913, by the appellees and by the dis- 
trict judge, will not bear the test of examination. That article provides that 
natural children are called to the inheritance of their natural father, who has 

- duly acknowledged them, when he has left no descendants nor ascendants, nor 

collateral relations, nor surviving wife ; and that in all other cases, they can only 
bring an action against their natural father or his heirs for alimony. 

The words, in all other cases, do not refer, as erroneously assumed, to the 
single case in which the natural child has not been duly acknowledged, but most 
clearly to the cases in which the father has left legitimate descendants or ascen- 
dants, or collateral relations, or a surviving wife. Under that article, the only 
requisite is that the natural child should have been duly acknowledged. 

It is said that art. 258 recognizes the distinction contended for between the 
voluntary and the judicial or forced acknowledgment. That article provides, 
that in order that natural children may have a right to sue for alimony, they 
must have been legally acknowledged, or their filiation must be established by a 
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judgment. It draWs the distinction ‘between the voluntary and the forced 
acknowledgment ; but it is to be observed that this and the other articles which 
refer to the voluntary acknowledgment, invariably designated it by the name of 
legal acknowledgment. 

Article 913, under which Lorenza Dupré claims, does, not require the legal 
acknowledgment. It calls to the succession of the natural father, the natural 
child who has been duly acknowledged. The words made use of, so far from 
keeping up the distinction between the two kinds of acknowledgment, are of 
general import, and include them both. 

The case of Jobert and Anne Claudine v. A. Pitot, in 4th Ann. 305, was 
rightly decided. But the reasons given for the decision are not satisfactory to me. 
Further argument and the new authorities cited in this case have convinced me 
that in all cases in which proof of paternal descent is admissible, it may be made 
thder the provisions of arts. 226 and 227 of the code. 

It may be conceded that the decision in the case of Lange, to which I adhere, 
conflicts with the previous decision in the case of Pigeau v. Duvernay, 4 M. R. 
266; but it must be observed, that this decision was made under the Old Code, 
which does not contain the provision found in art. 221 of the New Code, that 
no other proof of acknowledgment but that derived from an authentic act or 
trom the registry of birth or baptism, shall be admitted in favor of children of 
color. This reservation says, as plainly as language can say it, that other proof 
of acknowledgment shall be admitted in all cases not excepted, without regard 
to the object for which the proof is made. It is a legislative interpretation of 
which our predecessors had not the benefit when they decided Pigeau’s case. 
The other proofs of acknowledgment authorized, are those mentioned in article 
227 as making proof of filiation; and the acknowledgment thus established is, 
under the law, a due acknowledgment which entitles the natural child to inherit, 


»as well as the legal or voluntary acknowledgment. The opposite construction 


leads to the consequence that the child who has been reared by his mother and 
is known to be the issue of her body, who has dwelt with her all his life as her 
child, and been faithful in the discharge of filial duties, cannot inherit from her 
without an acknowledgment in an authentic form. Such a state of things has 
no foundation in motives of public policy, is repugnant to the enlarged humanity 
of the age, and shocking to reason and common sense. 

It is said, that the judicial or forced acknowledgment only entitles the natural 
child to alimony. The law does not say so; but, in my opinion, says the very 
reverse. The fair intendment of art. 914 of the code is, that bastard, adul- 
terous and incestuous children, are the only ones who do not enjoy the right of 
inheriting the estates of their fathers and mothers in the cases provided for by 
the two preceding articles. 

Lorenza Dupré is neither an incestuous nor an adulterous child; and if she 
can make proof of the acknowledgment alleged, her father is not unknown and 
she is not a bastard. C.C. 220. Where is the law, then, which renders her 
incapable of inheriting. 

The error which I combat originated in the misinterpretation of the words 
in all other cases, in art. 913, to which I have already alluded. The correct 
interpretation of those words harmonizes with and supports the view I have 
taken. 

The authentic forms of acknowledgment which the law establishes, are desig- 
nated by the code as legal acknowledgments. Acknowledgments resting in 
pays and to be verified by a judgment are judicial or forced acknowledgments, 
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both are alike due acknowledgments. THe lawgiver does not distinguish between 
them; and I am at aldss to discover upon what authority we can do,so. a 
The avowed purpose of this construction is to honor matrimony and to dis- 
courage illicit connections. But its inevitable result must be the very reverse of 
what is intended. Arts. 1470 and 1473 C. C.,which create incapacities against 
natural children to Feceive by donations inter vivos or mortis causd, limit the 
incapacity to such nafural children as have been acknowledged. Now, it must 
be conceded, that the expression acknowledged natural children has the same 
meaning in those articles, as in those which limit and regulate the capacity of 
natural children to inherit ab intestato. If the latter articles are interpreted 
as having exclusive reference to acknowledgment made in the registry of births 
or baptisms, or by authentic act, the other articles must be understood in the 
same sense ; and ag legal incapacities are stricti juris, and can never be extended 
from one person to another, the necessary consequence is that natural chil 
not thus acknowledged, are placed under no incapacity and may receive from 
their father, by will, all that a stranger could receive. So that under this con- 
struction, while the natural child is deprived of the right of inheriting his father’s 
succession, in the rare cases in which the father leaves no relations and no sur- 
viving wife, a state of things is created under which the father may give his 
natural child, in all cases, his entire estate, if he leave only collaterals; two- 
thirds of it, if he leaves but one legitimate child; one-half if he leaves two; 
and one-third if he leaves a greater number. 


It is further contended, and it was held by the court below, that Lorenza , 


Dupré, being a child of color, and article 221 making no distinction between 
children of color descended from white or colored parents, no other but a volun- 
tary acknowledgment in due form is admissible under that article. 

The error of this argument consists in isolating art. 221 from other articles in 
part materid, and applying it without regard to the limitations and exceptions 
which those articles contain. It is true, that art. 221 ordains, that no other 
proof of acknowledgment, except of a voluntary acknowledgment in due form, 
shall be admitted in favor of children of color. But art. 226 also provides, that 
free illegitimate children of color who have not been legally acknowledged, may 
be allowed to prove their filiation from a father of color. This disposition 
undoubtedly limits the application of art. 221 to children of color descended 
from a white parent. This interpretation is founded in justice and meets the 
policy of the law. 

It has been argued at bar, that Lorenza Dupré should have proved her filia- 
tion in a separate suit, and that until she- complies with that formality, she can- 
not stand in judgment. . 

The appellees answered to the merits without excepting to her capacity. It 
is now too late to do so; her paternal descent may be proved in this suit as any 
other fact. 

T am, therefore, of opinion that the judgment in this case should be reversed ; 
that the intervention and opposition of Lorenza Dupré should be reinstated, and 
the case remanded for further proceedings according to law, with direction to 
the district judge to allow Lorenza Dupré to prove her paternal descent in con- 
formity with the provisions of art. 226 and 227 of the Civil Code. 
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MavnseEt Waite v. Union Banx’et al. 


The vendor of an immovable or slave only preserves his privilege on the object sold when hé 
has caused his act of sale to be duly recorded in the office for recording mortgages. C. C. 
3238. This requisition of the law is not dispensed with by proving that the person con- 
testing the privilege had notice of the sale. 

It is not sufficient for a person holding a mortgage or privilege to deposit the acts to be 

recorded with the recorder of mortgages ; he must see that they are recorded ; otherwise 
the mortgage or privilege will not avail against innocent third parties. 


PPEAL fromthe District Court of Carroll, Selby, J. E. Sparrow, for 
appellees. Ogden and Duncan and A. N. Ogden, for appellant. The 
judgment of the court was pronounced by 

Surpex1, J. White purchased certain lands and slaves, under execution in 
the suit of the Union Bank v. Payne, and then brought this suit against the 
defendants, who claimed to have mortgages and privileges, in order to settle the 
question of priority among them, and determine to whom the purchase money 
was tobe paid. The judgment of the district court classed the creditors as fol- 
lows: Ist, the Union Bank: 2nd, Halsey: 3rd, J. M.*January : thus giving 
them all precedence over Merrill, who claimed a privilege as vendor. Merrill 
has appealed. 

The appellant in argument here questions the right of White to maintain such 
an action. But no such exception was taken in the court below; each creditor 
tacitly assented to the discussion of his rights in this form, and claimed a final 
decree in his own favor. All technical objections to the mode of proceeding 
must be considered as waived. The appellant’s claim of privilege was resisted 
principally upon the ground that the act of sale upon which it depends was not 
duly recorded in the mortgage book. 

The material facts presented by the evidence are as follows: In May, 1837, 
McDonald mortgaged to the Union Bank a plantation and slaves in the parish 
of Carroll, to secure a loan of $50,000. In June, 1837, he executed another 
mortgage on other slaves in the same parish, as security for the same debt. 
Both mortgages were, in June, 1847, inscribed in the mortgage book kept in the 
office of the parish judge of that parish. At the time of executing these mort- 
gages, all the property was unincumbered, and McDonald appeared on the 
public records as its sole owner. In 1836, McDonald had given a bond sous 
seing privé to J. M. and B. H. ‘Payne, to make them title to half of the planta- 
tion and slaves ; and a few days afterwards the Paynes and McDonald formed 
a partnership as cotton planters, which lasted until 1841. On the 21st June, 
1837, immediately after McDonald had completed his loan from the Union 
Bank, he, in compliance with his bond, executed before a notary public a deed 
of sale to the Paynes of an undivided half of the plantation and slaves, for the 
price of $60,000, namely, $10,000 cash, and the balance in six notes. It is as 


holder of one of these notes that Merrill claims the vendor’s privilege. The deed 


declared that McDonaid was to pay one-half of the loan of $50,000 obtained 
from the Union Bank, and the Raynes the other half. No mortgage for the 
price was stipulated in the deed, as?is usually done. This conveyance was 
recorded in the record book of alienations in the proper office of Carroll Parish, 
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but was not inscribed in the record book of mortgages. It is proved that a 
separate book for recording mortgages had been kept in the office of the parish 
judge since 1833. In 1841, soon after the dissolution of the partnership between 
the Paynes and McDonald, the former‘*executed to the Union Bank a mort- 
gage for $31,656 45, upon the portion of the property which fell to them in the 
partition of the property made with McDonald. This mortgage was given in 
pursuance of the stipulations of the act of partition, and of the undertaking in 
the deed of purchase in 1837, by which they promised to pay one-half the Union 
Bank debt. It was accepted by the Union Bank upon a certificate of the 
recorder of mortgages of the parish of Carroll, that there was no mortgage upon 
the property in the name of the Paynes, and none in any other person’s name, 
except that of McDonald to the Union Bank for $50,000, above mentioned. It 
was duly inscribed in the book of mortgages in Carroll Parish, in August, 1841. 
Under this mortgage, the property was seized and sold to White, the plaintiff. 
By subsequent deeds, duly recorded, J. M Payne and B. H. Payne mortgaged 
the property fo Halsey and January. 

We have been invited by the appellants’ counsel to reconsider the opinions 
given in the case of Ells v. Simms, and Penolt v. Chambers, 2d Ann. 253 and 
801; and this mainly upon the ground of the strong equity of a vendor to whom 
the price of the thing sold has not been paid. We have duly considered the 
arguments of counsel, and have not been able to reconcile a departure from those 
decisions with the express requisitions of the code, nor to distinguish the facts 
in this cause from those of the cases referred to. It is the privilege of vendor 
which Merrill claims; und we could not have decided the cases referred to in 
favor of such a claimant, without expunging from the code the article 3238, 
which declares that the vendor of an immovable or slave only preserves his 
privilege on the object, when he has caused his act of sale to be duly recorded 
at the office for recording mortgages in the manner thereinafter directed. 

It is said, however, that the bank had notice of the existence of the privilege ; 
and this the appellant attempts to deduce from the requisitions in the bank’s 
‘charter respecting the examination of titles. With that requisition, it is said, it 
must be presumed that the bank complied. We find in the charter a clause 
requiring subscribers to stock to furnish evidences of title to the property to be 
mortgaged to secure the stock of the bank. This provision was made for the 
protection of the State touching its bonds, and does not in its terms extend to 
ordinary mortgages. But if the deed of partition by which the Paynés acquired 
the property from McDonald, and which is referred to in the mortgage, was 
submitted to the bank when it took a mortgage from them, instead of the original 
mortgage given to it by McDonald in 1837, that deed would not have warned 
them of the privilege in question ; while, on the other hand, they had the cer- 
tificate of the proper officer that there existed no mortgage in the name of the 
Paynes, nor any mortgage whatever upon the land, except that which the bank 
itself had formerly received. If we suppose the bank to have investigated still 
further the chain of titles; to have gone back to the sale of the undivided moiety 
by McDonald to the Paynes in 1837 ; and to have there learned that they gave 
notes for the price, the recorder’s certificate would have justified them in believ- 
ing they had been paid. It would be much more natural to suppose this than 
to suppose the vendor had neglected to record his privilege. It would be unrea- 
sonable, therefore, to hold the bank to further inquiry. 

It is contended, that a party holding a deed of mortgage, or act from which a 
privilege results, has done all that the law requires of him to preserve his rights, 
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when he has deposited the act for record in the proper office and with the pro- 
per officer. But this proposition is inconsistent with the article 3238, which 
requires the creditor to cause his privilege to be duly recorded. Supposing a 
prior and a subsequent mortgagee to be both innocent parties, upon one of whom 
the consequences of the negligence of the public officer must fall, it is more 
equitable that they,should be borne by the former than by the latter; because 
by diligence he could have assured himself that the mortgage was inscribed; 
whereas, the second mortgagee has in general nothing to rely upon but the 
officer’s certificate of freedom from incumbrance. 

It is proper, however, to add that the argument just noticed assumes a fact 
not proved, to wit, that the omission to record in the mortgage book was.-attri- 
butable to the negligence of the parish judge. It does not appear that he was 
ever requested so to record the deed. He may have been merely requested to 
register it as a conveyance, under the act of 1810. 

In deciding this cause upon the point of non-registry, we are not to be under- 
stood as intimating that if the requisitions of the code were out of the way, the 
equity of the case would be in favor of Merrill. On the contrary, under the 
svidence in this cause, it would probably be found that the superior equity was 
in the bank. A decision, however, of the case in that view of it is not necessary. 

We also desire it to be understood, that our opinion is limited to the question 
of the existence of the vendor’s privilege, which is the only claim set up by 
Merrill. Whether a vendor who has neglected to record his privilege is reme- 
diless against subsequent mortgagees, or whether, on the other hand, he may 
still relieve himself through the reSolutory condition, is a point not before us in 
this cause. 

Judgment affirmed, with costs. 





Ann W. Winston et al. v. JosepH Prevost et'al. 


The proof of the loss of an instrument, which authorizes the introduction of secondary 
evidence, must depend upon the particular circumstances of each case ; but in all cases 
it must be such as to satisfy the mind that no better evidence is within the reach of the 
party offering secondary evidence. 

A presumption as to the contents of a lost act of sale, sustained by an open, peaceable, and 
long-continued possession in conformity with it, might be sufficient, when it would not 
be against an adverse possession of forty years. 

Where the party in possession holds under a private act of sale, it is not essential that the 
act should be recorded to show the extent of the possession under it. The possession 
alone is sufficient to put adverse claimants upon inquiry as to the extent of the possession. 


PPEAL from the District Court of Terrebonne, Randall, J. J. C. and A. 
Beatty, for plaintiffs. A. R. Splane and J.J. Roman, for defendants. 
The judgment of the court was pronounced by 
Rost, J. This is a petitory action. ‘The defendants have pleaded title, and 
also the prescriptions of ten, twenty and thirty years. There was a verdict and 
judgment in their favor, and the plaintiffs appealed. 
On the 6th of April, 1829, H. C. McNeil sold to Samuel L. Winston, whom the 


plaintiffs now represent, thirteen and a half arpents of land front on the Grand 
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Caillou by eighty arpents in depth. McNeil had acquired this land from James 
Bowie, on the 19th December, 1827. Bowie had acquired it, with other lands, 
at a forced sale of the property of John Gravier, made on thé 17th March, 
1827. John Gravier had acquired it from F'. Pothier, on the 30th April, 1818. 
The act of exchange by which-it was acquired, contains a declaration that 
Pothier exhibited and delivered to John Gravier a private actiof sale of this land 
from Jumonville Devilliers to him. Devilliers held for if, at the time, an 
inchoate Spanish grant, which has since been confirmed by the Government of 
the United States. The sale from Devilliers to Pothier is wanting to complete 
the chain of the plaintiff’s title, and our first inquiry must be as to the sufficiency 
of the evidence adduced to supply its place. 

The record contains a written statement by the plaintiffs’ counsel, which was 
received in evidence, and is to the following effect: That on being employed to 
bring this suit, he commenced a search to trace the chain of title from Winston 
to the grantee. He then goes on to describe several unsuccessful searches 
made by him for the sale from Devilliers to Pothier, and finally states, that he 
applied to R. E. Butler, executor of R. G. Ellis, who had bought a part of the 
Devilliers claim, to ascertain if this act was not among the title papers delivered 
to Ellis by his vendor; that all the papers in Mr. Butler’s possession were 
handed to him; and from a memorandum found among them it appeared that 
the private act referred to in the exchange between Pothier and Gravier, had 
been once submitted to the inspection of Charles M. Conrad, for his opinion on 
the title. 

Mr. Beatty states, that he then applied to Mr. Conrad to ascertain whether 
that paper was still in his possession, but that Mr. Conrad was unable to find it, 
or to inform him what had become of it. . 

The plaintiffs rely upon the statement in the act between Pothier and Gravier, 
to establish the existence of the private act; and upon the proof of its loss, 
deduced from Mr. Beatty’s statement, they offered as secondary evidence, to 
supply its place and complete their chain of title, a notarial act between Devil- 
liers and P. B. Cocke, having reference to other lands covered by the same 
grant, in which Devilliers recognized that he had previously sold the land in dis- 
pute to Pothier. 

The defendants objected to this evidence on the following grounds: 1st. That 
the loss of the private act had not been proved ; that it had not been sworn to, 
and it was not shown that diligent search had been made, or any legal steps 
taken to justify the admission of secondary evidence to prove its contents. 2. 
That the document offered had not the legal requisites of a recognitive or con- 
firmative act, and that it was irrelevant, being between other parties and for 
other lands. The district judge admitted the evidence, and the defendants took 
a bill of exceptions. 

The evidence of the loss is far from being satisfactory. It is true that in the 
case of Serton v. McGill, 2d Ann. 194, we held that the proof of loss which will 
authorize the introduction of secondary evidence, must depend on the particular 
circumstances of each case. But the evidence adduced must, in all cases, be 
such as will satisfy the mind that no further or better evidence was within the 
reach of the party offering it. We are of opinion, that further evidence might 
have been obtained from Mr. Conrad. It might have been ascertained from 
him for what purpose the title of Mr. Ellis was submitted to his examination ; 
and if, as is highly probable, it was for obtaining a mortgage loan from some of 
the banks, and the loan was obtained, the muniments of title must have been 
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deposited, and might have been found in the vault of the creditor bank. It is, 
therefore, extremely doubtful whether the evidence offered should have been 
received; but, admitting that it is properly before us, we are of opinion that it 
does not supply the link wanting in the plaintiffs title. The declaration of Devil- 
liers relied on is, that he had made an abandonment or cession of the land to 
Pothier, by an act not valid in form, and upon certain conditions not fulfilled by 
Pothier. This is the only evidence of the contents of the act, which the plain- 
tiffs were bolind to prove affirmatively. ‘There is nothing in the record to show 
the nature of the defects, or of the conditions referred to by Devilliers. It is 
urged, that more than thirty years have elapsed since the cession, and that 
defects of form and omissions to fulfill conditions in the contract are cured by 
lapse of time. It is impossible to say whether they are or not. The act may 
have been a mere memorandum, not signed by Devilliers, or the inexecution of 
the conditions may have had the effect of avoiding it zpso facto. 

These doubts might have been cleared up by the testimony of Mr. Conrad, 
who had had the paper in his possession and had been consulted professionally 
upon its validity. As this evidence has not been resorted to, although within 

knowledge of the plaintiffs, we must conclude that it would have been 
ubfavorable to their case. 

The evidence adduced raises but a remote presumption of the true contents 
of the title. If that presumption was invoked to sustain an open, peaceable and 
long-continued possession, it might, perhaps, when joined to the presumption of 
ownership resulting from such a possession, be held sufficient. But in this case 
the plaintiffs rely upon their naked title, against an adverse possession of forty 
years, and we would not be justified in making that presumption in their favor. 
1 Greenleaf’s Evidence, par. 46. Delahoussaye v. Delahoussaye. 

The defendants have proved that they held the land under a private act, the 
date of which is made certain as far back as 1818. This action was not com- 
menced until April, 1848, thirty years after that date. Our impression is, that 
it was not necessary that this private act should be recorded in the parish where 
the land is situated, in order to enable the defendants to regulate their posses- 
sion by it. They were in actual possession of a portion of the land; this was 
sufficient to put the plaintiffs upon inquiry as to the nature and extent of that 
possession. The acknowledgment of Cyril Prévost, upon which the plaintiffs 
rely as having interrupted the possession of the defendants in 1829, appears to 
us entitled to little weight. But, if considered good evidence, it would only have 
interrupted the possession as to Cyril Prévost, and could not affect the defen- 
dants, so far as they possessed at the same time in their own right, and as 
owners. 

The inchoate title of Jumonville having been confirmed by the United States, 
under our.uniform jurisprudence, the land was susceptible of alienation by him, 
and a title by prescription could be acquired against him. Rightor v. Kohn et al. 
16L.R. 506. Guidry v. Green, 1 N.S. 475. Bessy v. Pintado, 3'L. R. 491. 
The plea of prescription appears to us satisfactorily made out. 

It is therefore ordered that the judgment be affirmed, with costs. 
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Tue State v. JosepH Havetin et al. 


The voluntary confessions of persons accused of crimes, received by the committing magis- 
trate without promise or threats, are admissible in evidence against the accused on his 
trial ; and in order to exclude as evidence any voluntary confessions made by the accused, 
it must be proved that the confessions were made under a promise of advantage, and that 
a mere hope resulting from a conversation in which a promise was neither expressed or 
implied, is not sufficient. 

The confessions of one of two persons indicted for a crime, is not evidence against the 
other. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Isaac Johnson, Attorney General, for the State. R. Hunt, for appellees. 
The judgment of the court was pronounced by 

Preston, J. The defendants, accused of preparing combustible matters and 
putting them in a place with intent to set fire to a building, were convicted and 
sentenced, and have appealed. 

In the course of the trial, the district attorney offered in evidence the follow- 
ing document as the voluntary confession of Otterson: ‘This certifies that having 
been a party concerned in settingfire to the grocery store at the corner of Hevia 
and Phillippa streets, on the morning of the 22d instant, and wishing to make 
amends as far as possible for the wrong I have done, I make the following volun- 
tary statement: I was engaged by Joseph Havelin, about the first of the present 
month, as an assistant in his grocery store, at the corner of Hevia and Phillippa 
streets; and a few days after, in speaking to me of the hardness of times, said 
if he did not succeed better soon, he would try some other plan to make money. 
About the 10th, he got his stock insured. After returning from the insurance 
office he remarked to me, that it was all right now; that now, if he did not get 
along. he had a plan by which he could make $1500. He then proceeded to 
tell me that he had got his stock insured for $1500, and intimated his intention 
of setting the store on fire. We spoke frequently on the subject after this, and 
he wished me to set fire to the store; for which it was understood I was to 
receive a handsome reward. On the 2ist instant, it was agreed between 
us that the fire should take place that night. Aboutten o’clock at night Havelin 
went to his room, leaving me in the store; about half past twelve o’clock, I took 
two candle boxes and a small tub, and after placing a quantity of combustible 
matter in each, I poured some camphine on it, and placed one under a gin barrel, 
one under a brandy barrel, and the other under an oil barrel; set fire to them, 
and went into an adjoining kitchen, set fire to a quantity of shavings which I 
had previously placed there, and went to my room. I found Havelin lying on 
the bed with his coat and shoes off, but not asleep. In about five minutes the 
alarm of fire was given, and myself and Havelin went down and remained 
about the store untill we were arrested. New Orleans, December 24, 1849. 
(Signed) Samuen Orrerson, Witnesses: D. Buspy. E. Crisweiy. James 
O’SuL.ivan.” , ; 

The district court admitted it as evidence, and the following bill of exceptions 
was taken: ‘ Be it remembered that on the trial of this cause, S. S. Ricker, 
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a*witness for the prosecution testified, that he is a police officer, and that when 
the defendant, 'Otterson, was in custody, he told said Otterson that he might have 
been instigated by Havelin to att as he had done, and that it might be best for 
him to make a statement; that it was possible he might be permitted to turn 
State’s evidence, if he would make a confession ; that some days after, while 
said Otterson was still in custody, said Ricker conversed with him again on the 
subject of a confession, and then reduced the substance of Otterson’s statement, 
and not his express language, to writing, in the watchhouse, amid several inter- 
ruptions of persons coming into the same, and conversing with him; and that 
he, Ricker, before and after writing the statement, informed Olterson that the 
statement might be used against him, and that he, Ricker, had no power to 
make him any promises of freedom ; and that thereupon said Otterson voluntarily 
signed the same. hat the district attorney then offered in evidence the state- 
ment referred to as the voluntary and legal confession of said Otterson. Defen- 
dants objected to the admissibility of this evidence, but the court overruled the 
objection, and allowed the written statement to go to the jury. Whereupon, 
defendants tendered this bill of exceptions to the rifling of the court.” 

"By the court: ‘* Daniel Busby, a witness on behalf of the State, stated, that 
he was present when the confession was signed, and when it was read over to Otter- 
son; and when he was notified that it might be used against him, that he answered 
he did not care whether it was used against him or not, the confession was true; 
and that Ricker also stated that Otlerson said the confession was true, after it 
was written, and before he signed it. Joan McHenry, Judge.” 

On this bill of exceptions the accused rely for a reversal of the judgment 
against them, on the grounds: 1st. That the court erred in permitting the con- 
fession of Oéterson to be received in evidence, because it was not voluntary ; 
and 2d. Because the confession should have been expressly confined by the 


% jud €, in its effects, to Otterson alone. 


#@ Its well settled, that a free and voluntary confession by a person accused of 
| offence, whether made before his apprehension or after, whether on a 
judicial examination, or after commitment, whether reduced to writing or not, 
and made to any person, at any time or place, is strong evidence against. him. 
It is laid down, however, by elementary writers, that the confession must not be 
drawn from the prisoner by means of a threat or promise ; for however slight 
the promise or threat may have been, a confession so obtained cannot be received 
in evidence ; and that if a confession has been obtained from the prisoner by 
undue means, any statement afterwards made by him under the influence of 
that confession cannot be given in evidence. And cases are cited in support of 
these principles, in which the confessions of prisoners have been rejected when 
offered in evidence on their trial, in consequence of having been drawn from 
them by language addressed to them by public officers, very similar to that 
which was used by the police officer to Otterson in the present case: ‘It 
might be best for him, for possibly he might be permitted to ‘turn state’s 
evidence if he would make a confession.” But Mr. Archbold, probably the 
most accurate writer on criminal law, adopts the following conclusions:  ‘* The 
only questions in these cases are: Was any promise of favor, or any menace or 
undue terror made use ofgpindace the prisoner to confess? and if so, was the 
prisoner induced by such promise or menace to make the confession attempted 
to be’given in evidence? If the judge be of opinion in the affirmative on both of 
these questions, he will reject the evidence. If, on the contrary, it appear to 
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him from circumstances, that although such promises or menaces were held out, 
they did not operate upon the mind of the prisoner, but his confession was 
voluntary notwithstanding, and he was not biaged by the promise or threat in 
making it, the judge will admit the evidence.” Archbold, 112. 

Our Territorial Legislature adopted the principles of the common law in the 
prosecution of crimes, so far as not altered by statutes. But statutes were 
passed in 1805 and 1807, by which it was established, that the voluntary declara- 
tions of persons accused of crimes, received by examining magistrates without 
promise or threats, should be evidence on the trial. Judicial and extra-judicial 
confessions have always been placed upon the same footing as to the question 
whether they should be considered voluntary confessions or not. It would 
seem, therefore, that, under our laws, a promise of advantage should be proved, 
in order to exclude confessions; and that a mere hope resulting from a conver- 
sation, in which a promise was neither expressed nor implied, is not sufficient. 

Indeed, the eagerness with which any pretext was seized upon at common 
law to exclude their confessions, upon the trials of persons accused of crimes, 
probably grew out of the rigor of the Criminal Code of England; and it is 
questionable whether so much strictness should be adhered to under our milder 
code. For, the only principles upon which confessions are rejected in any case 
is, that they may have been obtained by such promises or threats as render it 
uncertain whether or not they are true. It would seem reasonable, then, and 
conformable to principle to allow the confessions, if not extorted, to be laid 
before the jury as proper judges to determine what credit is due to them under 
the circumstances of the case. At least, there is no reason for courts to exer- 
cise great strictness in excluding them from the consideration of the jury as 
being worthy of no credit; and in doing so the judge is to exercise a legal 
discretion, which must be governed by the circumstances of each particular case, 
and with regard to which it is difficult to lay down any general rules. In exer- 


cising his discretion, he may consider the age, situation and character of the” 


prisoner, and the circumstances under which his confession was made. In the 
present case, for example, he might consider how far the confessions conformed 
to facts stated by other witnesses, as, that on an alarm of fire, combustible 
materials were found in candle boxes under brandy, gin and oil barrels, diluted 
with camphine, or otherwise. For it appears to have been decided in Tennes- 
see, in the case of the State v. Hudson, that confessions obtained by such 
threats and promises as would have excluded them, yet if they are attended 
with extraneous facts which show them to be true, they are admissible in evi- 
dence. 9 Yerger’s Rep. 408. Sothe judge may have considered the prisoner 
capable of reasoning with himself: that, as he had no apparent motive to set 
fire to the building, and Havelin had the pecuniary interest growing out of his 
insurance, and the promptings of his embarrassments, that the public officers, 
to insure the conviction of the latter as instigator of the crime, would allow him 
to turn States’ evidence if he made confession of the facts. Considering, then, 
that no promises were in fact made to him by the police officers, and that he 
was fully informed that his statements might be used against him, he may have 
persisted in making the confession from the promptings of his own hopes founded 
upon the nature of his case, and not from any promises, which he was expressly 
informed could not be made. We cannot, therefore, say, that the court erred 
in admitting the confessions as evidence against him. 

It was not, however, evidence against Havelin; and the bill of exceptions 
affords us no reason to believe, that the court did not receive it as evidence 
22 
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against Otterson alone. Havelin did not specially except to it as, evidence 
against himself, but joined Otterson in opposing it as evidence in the case, and 
took a joint bill of exceptions. ; 

We must suppose that the judge knew and did his duty, until the contrary is 
made clearly to appear by the record. We are bound therefore, to believe that 
the judge in receiving the confession as evidence, and his final charge to the 
jury informed them, that it was evidence against Otterson alone, who made it, 
and not against Havelin. We are sure the able counsel of the accused must 
have invoked the aid of the court in these respects, and equally so that the court 
could not have refused it, since enjoined by the most common principles of law. 
Indeed, the court, in referring to Busby’s testimony in the bill of exceptions, 
indicates that the confession was received in evidence against Otterson alone. 

The judgment of the district court is therefore affirmed, with costs. 





Hituiessperc’s Executors v. D. F. Burtue. 


Where two persons are interested in claims, and they are by consent of both parties placed 
in the hands of an attorney for collection, who was the son of one of the parties, an account 
rendered by him before the institution of suit between the parties is evidence against both 
of them, he being their common agent. 

The art. 2829, C.C., declaring a partner liable for interest on sums he has taken out of the 
partnership does not apply to sums received by a partner during the course of business: 
on such sums he cannot be made liable for interest until he becomes a defaulter in paying 
them over. C. C. 2984. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Ii. Roselius, Bernard and LeGardeur, for plaintiffs. Micou and V. Burthe, 
for defendant. The judgment of the court was pronounced by 

Preston, J. In 1836, L..G. Hilligsberg and the defendant sold fifty-nine 
lots of ground, in the rear of the Second Municipality, to Richard Hagan, for 
the price of sixty thousand dollars, payable one-sixth in cash, and the balance at 
a credit of one, two and three years. For the credit payments, a Jarge number 
of notes were taken, secured by special mortgage, representing the price of the 
separate lots. The cash payment was divided, and the notes provisionally. 
Some of the drawers and endorsers of the notes failed; many of them were 
protested, and an attorney was employed by the parties to collect them on their 
joint account. 

It required much time to realize the proceeds; many of the lots were pur- 
chased under the special mortgages and re-sold. Considerable expenses were 
incurred and taxes and municipal dues paid. 

The executors of Hilligsberg and the defendant having disagreed as to the 
final settlement and division between them and the proceeds of the notes, this 
suit was instituted for that purpose. The parties respectively filed accounts, 
which differed materially ; and the court, considering that the case involved the 
investigation of long and intricate accounts, very properly referred them to 
auditors. 

The auditors received all the evidence offered by the parties; examined the 
accounts with great care, and made a very clear and detailed report. Both 
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evidence and report, homologated it by judgment, from which the executors of 
Hilligsberg have appealed ; and the defendant also claims that the judgment be 
amended in conformity to his opposition to the auditors’ report. 

We have carefully examined the opposition of the defendant to the report, and 
the evidence and argument of his counsel in support of it, but do not think it 
tenable. The items charged to the defendant by the auditors, but objected to, 
were admitted by him in the original account filed with his answer. The fact 
that he and Hilligsberg both signed an act acknowledging payment of the notes 
and raising the special mortgage, does not destroy the weight of this admission. It 
is very possible the act of acquittance and release of mortgage was signed by 
them at different times, and that one of them alone received the sums paid. 

On the other hand, some of the grounds of opposition to the report filed by 
the plaintiffs are well founded, and the amendments claimed should have been 
allowed by the court. 

As has been stated, many of the notes given for the property could only be 
collected by suits, and for this purpose, a common attorney was employed by the 
parties, being the son of the defendant. He brought many suits, and collected 
money, and purchased back for the parties property to the amount of upwards 
of thirty thousand dollars; for which he was paid fees by the parties to the 
amount of twenty-five hundred dollars. He paid over the money collected, 
sometimes to one and sometimes to the other party, and rendered them a final 
account of his collections. 

The plaintiffs offered the account rendered by him in evidence, which was 
objected by to defendanut’s counsel, and rejected by the court, on the ground that it 
was res inter alios acta, and not binding upon the defendant; and because fur- 
ther, it emanated from a son who could not be a witness against his father. It 
was an account of the common agent of the business of both parties, rendered 
long before there was any controversy between them. It was not, therefore, 
res inter alios acta, but binding upon both parties until proved to be incorrect. 
1 Starkie on Evidence, 42. 

In this account, a sum of four hundred and twenty-one dollars forty-nine cents 
is charged, as having been handed over to the defendant. It being thus ascer- 
tained that the money was paid to Mr. Burthe, the auditors presume he handed 
it over to Mr. Hilligsberg, because the note of which it was the proceeds fell 
to him in the provisional partition. The suits also on this and some other notes 
was instituted in the name of Hilligsberg alone. These were sufficient reasons 
to have induced the attorney to have handed the proceeds to the latter, rather 
than the defendant; but as he did not, we do not see sufficient reason to presume 
that the defendant did so, and think he should be charged with this sum. 

The defendant admitted in the account filed with his answer, the receipt of 
$1646 38 8-9, being part of the proceeds of lots eight, nine, twenty-six and 
twenty-seven ; but the auditors charge him with only $1368 61, making a differ- 
ence of $277 77. This is evidently an error. The counsel of the defendant 
has endeavored to show that there was an error only to the amount of $107 ; 
but he omits in his calculations two items brought to our notice by the plaintiffs, 
which increase the sum to the amount admitted by the defendant to have been 
received by him. 

The defendant charged himself, in the account first rendered by him, with 
$1604 21 for proceeds of lots forty-six and fifty-seven. A notarial acquittance 
was given by both him and Hilligsberg, in order to release the special mortgage 


parties opposed it. Nevertheless, the court after a full examination of the Hitticsserc’s 
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ogee half the money, is not sufficient to counteract the admission by the defendant 


made long afterwards; that he received the whole, and not the half, as has been 
done by the auditors. 

The defendant admitted, in his first account, a sum of $1150 received from 
the attorney charged with the collection of the notes. It is not stated in his 
account from what lots this sum proceeded. But it appears from the account 
of the attorney, that he paid to the defendant the sum of $938 08, being part of 
the proceeds of lot thirty-seven received by him, and which is not specifically 
mentioned in defendant’s account. The auditors charge him with the last 
amount. The evidence shows that the lot sold for $1050, leaving $111 92 
unaccounted for. The full amount of the order of seizure for debt, interest 
and costs of lot number thirty-two was made, amounting to $634, whilst but $534 
was accounted for, leaving a deficiency of $100. These two items, added to the 
sum with which the auditors have charged the defendant, make the $1150 
admitted by him to have been received from the attorney, and he should be 
charged with the whole amount, increasing his account $211 92. 

It is impossible for us to establish an interest account, or to say that the audi- 
tors erred in not doing so. The testator and his executors, if they suffer on this 
account, should have sought an earlier liquidation of their claims; and as the suit 
has been protracted by their claiming more than they have been able to estab- 
lish, we think interest should be allowed to run only from the present time. 

The article 2829 of the code refers to sums drawn by e partner from the firm, 
not to sums received by the partner in the course of the business of the firm, 
and the partner receiving such sums cannot be considered a defaulter as to the 
share of his partner in such sums, so as to be embraced within the provisions of 
article 2984 of the code, until there is a liquidation of the partnership. 

We think $1468 43 should be added to the balance found by the auditors 
against the defendant. 

The judgment of the district court is therefore reversed ; and it is decreed, 
that the plaintiffs recover from the defendant the sum of one thousand nine 
hundred and fifty-three dollars fifty cents, with interest from this date, and 
costs.’ 





Leon Fatcout, Executor, v. Hetrs or Pierre Daspirt. 


In settling the extent of the community, receipts given by the deceased for his share of an 
inheritance at a time not suspicious, in the absence of any better proof, are admissible in 
evidence to show that the sums thus receipted for belong to his separate estate. 

Where the deceased husband had received, during the marriage, an inheritance, it becomes 
a charge upon the community, and it is not necessary to show that the community was 
benefitted by the inheritance. 

In the settlement of a succession, the charges in favor of the wife upon the community must 
first be taken out of it, before the charges on the community in favor of the husband can 
be paid. 


PPEAL from the District Court of Lafourche, Randall,J. Miles Taylor, 
for appellants. C. A. Johnson, for appellee. The judgment of the. court 
was pronounced by 
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Rost, J. The plaintiff, as executor of Pierre Daspit St. Amand, filed an 
account of distribution of the fund in his hands, dividing that fund equally 
between the heirs of the testator and those of his wife Marie Leroux, who had 
several children by a former husband, but none by Daspit St. Amand. 

The heirs of Daspit made opposition, alleging that he was one of the heirs of 
Louis Augustin Meuillon, who died during the marriage of Daspit and his 
second wife, and that he received from Meuillon’s estate $23,498 28, which 
was the proper estate of the said Daspit, and which the community must 
refund to his heirs before a partition can be made. 

The only questions which the case presents, are as to the sufficiency of the 
receipt of this money by the deceased. The death of Meuillon and the value 
of the property left by him are proved. It is shown that Daspit St. Amand 
was one of his heirs, and that the share to which he was entitled, must have 
been about equal to the sum claimed after paying the expenses of administration. 

It appears that the heirs of Meuillon were all of age, and that Pierre St. 
Amand, one of them, acted asthe agent of the others in settling the estate. 
Daspit had given Pierre a power of attorney to represent him in that settle- 
ment. On the 24th April, 1815, Daspit St. Amand acknowledged the receipt 
of $19,498 28 from his agent, Pierre St. Amand, by notarial act. By another 
notarial act, bearing date the 29th July, 1816, he acknowledged to have received 
from his said agent the further sum of $2000. This receipt contains an agree- 
ment on the part of Daspit St. Amand, to give time for the payment of a 
balance, the amount of which is not stated. 

The district judge gave judgment in favor of the opponents for those *two 
sums. He also gave judgment in favor of the heirs of Marie Leroux, for a 
small amount, shown by them to be the proper estate of the said Marie Lerouz. 
The tableau was ordered to be amended by deducting first these different sums 
from the fund to be distributed, and dividing the balance between the heirs of 
St. Amand and those of his wife. The latter have appealed. 

It is objected by them that the heirs of St. Amand have not produced the best 
evidence, to wit, the record of a judicial settlement of the succession of Meuil- 
lon, and that they have not even attempted to show that no, better evidence 
existed, which the appellants contend, should have been done, in order to let in 
the evidence adduced. They excepted to the admission in evidence of the 
receipts of Daspit St. Amand to Pierre St. Amand, on the grounds: 1. That 
they are res inter alios acta, and not binding upon the parties to this suit. 2. 
That Pierre Daspit cannot manufacture evidence in favor of himself or his 
children. 3. That the receipts are irrelevant and immaterial, and can have no 
force or effect in this suit. 

We think the evidence was properly admitted. The heirs of Meuillon were 
all of age, and the succession appears to have been settled extra-judicially. The 
receipts objected to formed part of the res gestae, and as such were legal evi- 
dence. After the death of a party, acknowledgments and declarations made by 
him at a remote period, and at a time not suspicious, are received as evidence 
even when unconnected with other transactions. The ground upon which this 
evidence is received is the extreme improbability of its falsehood. The regard 
which men usually pay to their own interest, is deemed a sufficient security, 
both that the declarations were not made under any mistake of fact or want of 
information in the party. The apprehension of fraud is still more improbable 
after the death of the party, and if it exists, it may be shown. It is true that 
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the ordinary and highest tests of the fidelity, accuracy, and completeness of 
judicial evidence are wanting, but the inconveniences resulting from its exclu- 
sion, are deemed greater than any which would probably be experienced from 
its admission. 1 Greenleaf gn Evidence, 181. 

We think that the evidence was adinissible, and that the burthen of proof was 
not upon the defendants to show, that there had not been a judicial settlement 
of the succession. 

It is argued that the opponents have not shown that this inheritance benefitted 
the community. This was not necessary. The receipt of the money during 
marriage, is sufficient to charge the community with it. 

We are of opinion that the judgmengof the district court has done justice 
between the parties. If in the final adjustment of the account, the fund should 
be insufficient to satisfy the claims set up by the heirs of both parties against 
the community, the amount allowed to the heirs of the wife will of course be 
first deducted, and the loss, if there be any, shall be borne by the heirs of the 
husband. 

The judgment is affirmed, with costs. 





. IsHam Henprerson v. E. R. Travis. 


In order to dissolve an attachment, satisfactory proof should be furnished in opposition to the 
oath of the plaintiff; and where the defendant has gone to California under circumstances 
which rendered his return doubtful, the attachment ought not to be set aside, although he 
had expressed the intention of returning. : 

By the Constitution of the State, all rights of citizenship shall be lost by two years consecu- 
tive absence. 


PPEAL from the District Court of Carroll, Richardson, J. Lewis Selby, 
for plaintiff.. The judgment of the court was pronounced by 

Preston, J. On the 9th of July, 1850, the plaintiff caused an attachment to 
be issued against the property of the defendant on the affidavit of his agent, that 
the defendant had left the State permanently. 

On the 26th of November, 1850, the defendant, by his attorney, moved to 
dissolve the attachment, on the ground that so much of the affidavit as avers 
that the defendant had left the State permanently, is wholly untrue and false ; 
and that so far from such being the case, the defendant is only temporarily 
absent from the State ; claims never to have changed his domicil from the parish 
of Carroll, and openly and distinctly avowed before and at the time of his leaving 
for California that his positive intention was to return soon; that he left the 
great bulk of his property in the parish, and placed on record in the recorder’s 
office a power of attorney, giving his attorney in fact full power to collect what 
was owing to him, to pay his debts, to sue and be sued, and transact all his 
business in his absence. On the 9th of December, 1850, the court, after hear- 
ing testimony in support of the motion, dissolved the attachment. 

It appears that the defendant gave a full power of attorney to his brother-in- 
law on the 20th of May, 1850, and left with him his property and child, and 
went to California. The attorney in fact is of opinion that he thought his pro- 
perty would be sufficient to pay his debts. ‘In leaving, he said it was his inten- 
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tion to return, and that he would not be gone longer than two years, perhaps Hexpzigon 


not more than one. A letter had been received from him: he had been to the 
mines, but was returning to San Francisco to seek business, and if he did not get 
it he would go on to Oregon. 

On the other hand, the testimony satisfies us that the defendant is insolvent ; 
that he is‘a defaulter to the State and parish for taxes, with the collection of 
which he was charged ; that he has obtained time from the State, and was sued 
by the parish; and that he left the parish with no fixed determination whether 
to go to Cuba or California, but to leave the State in the hopes in some distant 
country of repairing his broken fortune; and that he left the State with the 
intention of engaging in business abroad ; and that he barely hoped to be able to 
return in less than two years, the time of his return being wholly dependant 
upon his success. 

But few leave the place where they have long resided without the lingering 
hope of return, and without at least holding out that hope to their friends in 
parting ; but with those who have been unfortunate, the hope depends upon 
their success in repairing their misfortunes—an event so uncertain that it can 
weigh but little in legal contemplation. He who is seeking business in another 
quarter of the globe, holds out so strong a presumption against the retention of 
his domicil and business here, where he has been unfortunate, that it should be 
rebutted py irresistible proof in order to arrest legal proceedings based upon the 
belief that he had abandoned his residence in the State. It has been frequently 
held, that satisfactory proof should be furnished in opposition to the oath of the 
plaintiff in order to dissolve an attachment. And in the case of Comly it was 
held, that his return was not sufficient, he having left under suspicion of being a 
defaulter toa bank. 1R.R. 231. 3 R. R. 363. 9 R. R. 90. 12 M. R. 533. 
The testimony renders it probable that the defendant, in leaving Louisiana, had 
no specific or temporary business in view, or fixed intention ever to return. It 
certainly satisfies us that he had no fixed intention of returning in less than two 
years. Now, absence for two years is the time established by law by which 
residence acquired in the State shall be lost. Acts of 1818. Moreover, by the 
Constitution of the State, all rights of citizenship shall be lost by absence for two 
consecutive years. 

We think the district court erred in dissolving the attachment, and that its 
dissolution would cause irreparable injury to the plaintiff. 

It is therefore decreed, that the order dissolving the attachment in this case 
be annulled ; the case is remanded for further proceedings according to law; 
and that the defendant be condemned to pay the costs of this appeal. 





Govey Hoop v. C. G. DaHLGREEN. 


Where the sheriff accepts an office under a municipal corporation, his office of sheriff is not 
thereby vacated under the Constitution of the State. 

Where the court is called on to arrest proceedings in execution of a judgment, on grounds 
involving a breach of duty on the part of a public officer, the burthen of proof is on the 
party alleging the breach of duty. 


PPEAL from tke District Court of Carroll, Richardson, J. L. Selby, and 
Thomas and Snyder, for plaintiff. Thomas P. Farrar, for defendant. 


~~ 1s. 
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The judgment of ‘the court was pronounced by 

Eustis, C.J. This is an appeal taken by the plaintiff from a judgment of the 
Court of the Tenth District,. dissolving an injunction obtained at his instance, 
with seven hundred and fifty dollars damages against the plaintiff and his surety. 
The principal grounds upon which the injunction was granted were, that the 
advertisements of the property to be sold under the execution were not properly 
made, and that the sheriff had vacated his office at the time of these proceedings 
by having been appointed collector of the parish taxes—an office the appointment 
of which rested with the police jury. 

We do not think his acceptance of this trust, which if it be an office is one of 
a municipal corporation, would vacate the office of sheriff. Dorsey v. Vaugham, 
5th Ann. 155. , 

In relation to the first objection, the only question argued before us is as to 
the fact of the advertisements having been posted up at the places required by 
law. In cases of this kind, where a court is appealed to by a party to arrest 
proceedings in execution, on grounds involving a breach of duty of a public 
officer, we think the burthen of proof tests with the party alleging it. Green- 
leaf orf Evidence, § 78, et seg. Mitchell v. Morgan, 3 N.S. 576. The plain- 
tiff’s evidence does not establish the irregularity in the advertisements of which 
he complains. 

The judgment of the district court is therefore affirmed, with costs. « 





Wriecut, Wittrams & Co. v. SamueL Woop. 


A. purchased property of B., which he subsequent sold, and, after some intermediate sales, 
again re-purchased the property, assuming to pay a sum due on the price by his last ven- 
dor. The plaintiffs brought suit on one of the notes which A. had thas assumed to pay. 
Held: that A. had no rights‘of warranty, so far, at least, as the price he promised to pay 
does not exceed the amount he received when he sold the property; and that he could not 
demand security from the plaintiffs against the danger of eviction from a judicial mortgage 
against B., which existed at the time he sold the property. 


PPEAL from the District Court of Concordia, Farrar, J. Stacey and 
Sparrow, for plaintiffs. H. B. Shaw, for defendant. The judgment of 
the court was pronounced by 

Rost, J. On the 9th of July, 1841, a judgment was recorded in favor of the 
Commercial Bank of Natchez, against Charles N. Rowley, who was then the 
owner of the land which has given rise to this controversy. ‘That land was pur- 
chased of Rowley by the defehdant on the 6th September, 1842, and the defen- 
dant sold it to Margaret B. Stetson, with full warranty, for $4000, which he 
received. 

On the 8th February, 1847, Stetson and wife sold the land to James and Agnes 
Izod, also with warranty for $5000; $2000 of which were paid in cash, 
and for the balance the purchasers executed their notes for $1500 each, payable 
on the Ist of February, 1848 and 1849. The last of these notes was transferred 
by the vendor to Marsh and Pendleton, and by the latter to the plaintiffs. 

On the 3d November, 1849, James and Agnes Izod sold the land and ten slaves 
to the defendant for $11,000, secured by notes and mortgage ; and the defendant 
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assumed, as part of the price, to pay the outstanding note which the plaintiffs 
hold. 

This suit is brought against the defendant to recover the amount of this note; 
and he resists payment on the ground that a suit has been instituted to subject 
a portion of the land to the judicial mortgage existing upon it in the name of 
Rowley, and that judgment has been rendered in favor of the plaintifis in that 
suit. 

There was judgment in favor of the plaintiffs for the sum claimed, but requir- 
ing them to give security to the defendant against eviction under the judicial 
mortgage existing upon the Jand. The plaintiffs appealed. 

It is clear that the defendant has no claim in warranty on the ground of 
dangers of eviction which existed at the time he sold it to Margaret Stetson ; 
so far at least as the portion of the price he has to pay does not exceed the sym 
he received. He is liable as warrantor to Stetson and wife against the judicial 
mortgage, and he holds in his hands the price of the sale under which that 
warranty accrued. The obligation, the payment of which he assumed, was 
given to Stetson and wife as part of the price of the sale of the land, and is in 
substance the same as his own obligation to them would have been. His only 
recourse is against Rowley. He has none against the plaintiffs. 

It is therefore ordered, that the judgment, so far as it decrees a stay of exe- 
cution until security be given to the defendant against eviction, be reversed ; and 
that the plaintiffs be authorized to proceed under the judgment rendered in their 
favor according to law. It is further ordered, that the costs in both courts be 
paid by the defendant. 





James T. Armstrone v. Potice Jury or Mapison. 


Unless the Police Jury of the parish complies with the necessary legal formalities as to 
notice, time of delay, and form of proceeding in making an adjudication for the purpose of 
building a levee in front of the lands of non-residents, there is no privilege upon such lands 
for the price of the work done. 

Where the Police Jury has not complied with legal requisites to give a contractor a privilege 
upon the front lands for the price of building a levee, the Police Jury will be held liable for 
the price. 


PPEAL from the District Court of Madison, Richardson, J. Thomas and 
Snyder, for appellee. Stockton and Stcele for appellants. The judgment 

of the court was pronounced by 
Rost, J. This is a suit brought against the Police Jury of the parish of 
Madison to recover the amount of an adjudication made by one of the levee 
inspectors of that prrish, for the repairing of a levee on land belonging to non- 
residents. The owners of the land were made parties to the proceeding ; and 
the prayer of the petition is for a judgment against the Police Jury for the sum 
claimed and interest; that the plaintiff be decreed to have a privilege upon the 
land; and that the same may be ordered to be seized and sold under the judg- 
ment. ‘The Police Jury pleaded the general issue. The other defendants, and 
Sarah Cowan, the intervenor, who recovered the land from the defendants after 
the institution of this suit, denied the existence of the privilége claimed, on the 
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groubd of material informalities in the proceedings of the inspector before the 


Pouice Jury adju : There a. in favor of the plaintiff for the sum claimed 


Mapison. 


Dererverte 3 upon the land was recognized; and the land was 

ordered to be in satisfaction of the judgment. On the application of Sarah 
Cowan for a new trial, the plaintiff entered a remittitur of the privilege for a 
part of the judgment. The application was then refused, and Sarah Cowan 
appealed. 

The informalities alleged by the appellant are fully proved. The notice 
required by the police regulations was not given; the work to be done was not 
sanctioned by a jury of planters; and the adjudication was prematurely made. 
It cannot be said, therefore, that the work was done in the manner required by 
law, or by the police regulations of the parish; and unless it had been, the 
plaintiff has no privilege. C. C. 3216, 9 4. The judgment, so far as it allows 
a privilege upon thé land, must be reversed; and as there is no prayer in the 
petition for a judgment against the owner of the land on the quantum meruit, 
the intervenor is entitled to the relief she asks. 

In the case of Brown v. Police Jury of Madison, 4th Ann. 180, cited by the 
defendants, it was'proved that the formalities required before the adjudication 
had been complied with; and we held that the Police Jury was not primarily 
liable. But in this case the plaintiff has lost his privilege by reason of the infor- 
malities of the proceedings of the levee inspector, and the rule laid .down in 
Newcomb v. Police Jury of East Baton Rouge, 4 R. R. 233, must govern. 

We will here observe, that the case of Brown would, from the language used, 
seem to have been decided under the act of 1829 relative to roads and levees. 
This is not the fact. The act of 1829 was never in force in the parish of Madi- 
son as an act of the Legislature. But it was adopted by the Police Jury of that 
parish as one of their ordinances. _ Brown’s case was decided under the ordi- 
nance. , . 

It is therefore ordered, that the judgment in this case, so far as it decrees 
that for the payment of the sum which the Police Jury is adjudged to pay, the 
plaintiffs have a mortgage and privilege upon the land claimed by the intervenor, 
Sarah Cowan, and that said land be seized and sold in due course of law to pay 
and satisfy plaintiff’s demand and costs of suit, be reversed. It is further 
ordered, that there be judgment in favor of the intervenor, Sarah Cowan, with 
costs in both courts. 





Honore P. Morancy v. W. A. Crane et al. 


A party is not liable for exemplary damages for the wrongful issuance of an injunction to 
prevent waste, unless he acted from malice and without probable cause, nor is he liable 
at all unless actual damages have been sustained in consequence of the injunction. 


PPEAL from th: District Court of Madison, Richardson, J. Stacey and 
Sparrow, for plaintiff. Thomas and Snyder, for defendants. The judg- 
ment of the court was pronounced by 
Rost, J. In the suit of the plaintiff against Ford, reported in 2d Ann. 299, 
both parties claimed to be the owners of certain back lands fully described in 
the report of that case. During the pendeticy of that suit, the defendant 
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enjoined the plaintiff in a separate action from committing waste and in any 
manner entering upon the land in controversy, and gave bond as required in cases 
of injunction for the sum of two thousand dollars. g- | 

After the final disposition of the principal suit b this court, the plaintiff in 
injunction applied to the court for leave to discontinue the injunction suit, and it 
was discontinued. 

The plaintiff’s title has been perfected by patents, and this action is now 
brought against the legal representatives of Ford, who has since died, to recover 
the damages alleged to have been sustained by the plaintiff Morancy, in conse- 
quence of the wrongful sueing out and continuance of the injunction. The 
plaintiff does not sue simply for damages due on the bond. He charges that the 
proceedings in injunction were wanton and illegal; that they were resorted to 
without any just cause, and with the view and intent of injuring and harrassing 
him: and for this malicious proceeding as well as for the injury sustained by being 
prevented from improving and cultivating the land, he claims five thousand dollars 
damages. 

The answer denies the malice alleged, and avers, that Ford had good reason 
to believe, and really did believe, that he had the best title to the land, and that 
he sued out the injunction in the exercise of a legal right for the consequences 
of which he is not responsible in damages. The answer also contains a plea of 
prescription. The jury who tried the cause found for the defendants; and the 
plaintiff has appealed from the judgment rendered on the verdict. 

It is too clear for argument, that this is not a case in which the defendants 
can be mulcted in damages on the ground of malice and want of probable cause 
in the injunction suit instituted by their ancestor. Under the facts as presented 
in the suit for the land, our impression was that the equity of the defendant's 
claim was superior to that of the plaintiff; and although the plaintiff has suc- 
ceeded in obtaining a patent, it is not certain, from the evidence in this record, 
that he will ultimately hold the land. 

In relation to the amount of damages actually sustained by the plaintiff, the 
record contains nothing but the conjectural opinions of witnesses, which seem 
to conflict with the facts stated by them and others. The jury appear to have 
come to the conclusion that no damages had been proved ; and as the verdict is 
not manifestly erroneous we will not interfere with the judgment. 

The judgment is therefore affirmed, with costs. 





Tue Strate v. Govey Hoop. 


In a criminal proceeding, the State has a right to appeal from a judgment of the district 
court quashing an indictment; but where the accused has been put upon his trial and 
acquitted by a jury, he cannot be again tried for the same offence. 

Where an offence is charged under a statute, it is best that theylanguage of the statute 
should be followed in the indictment ; but if the description of offence given in the 
indictment complies substantially with the statute it is sufficient. 


PPEAL from the District Court of Carroll, Richardson, J. Isaac Johnson, 


Attorney General, for the State. Lewis Selby, for defendant, The judg- 


ment of the court was pronounced by 4 
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Preston, J. The 4th section of an act approved the 7th of February, 1829, 
enacts that ‘* Whoever shall, with a dangerous weapon or with intent to kill, 
make an assault upon another person, in the peace of the State then being, shall 
on due conviction thereof be imprisoned, &c.”” An indictment under this statute 
was filed against the defendant, which was quashed upon the motion of his 
counsel, and the State has appealed. 

In the case of The State v. Jones, the late Court of Errors and Appeals in 
criminal cases maintained an appeal on behalf of the State from an order of the 
district court quashing an indictment, and reversed the decision of the district 
court. For the powerful reasons given by the court in that case, we consider 
the State entitled to an appeal in the present case. The dismissal of the appeal 
in the case of Hough et al. was based entirely upon the ground that the defen- 
dants had been put upon their trial and acquitted by a jury, and could not be 
twice put in jeopardy for the same offence. This ground does not exist in the 
case before us. 

The motion to quash the indictment was made on the grounds that it con- 
tained no crime legally charged against the defendant, and was otherwise defec- 
tive. In the brief filed it is stated, that the finding of the grand jury was not 
made upon oath; but the record shows that they were duly sworn, and upon 
their oaths presented the indictment. It is next stated, that there is not suffi- 
cient accuracy in charging that the alleged crime had been committed in the 
parish of Carroll, and tenth district ; but we find it expressly stated that the act 
was done in the parish of Carroll, and within the jurisdiction of the Tenth 
Judicial District Court of the State of Louisiana. The last and principal ground 
urged for quashing the indictment is, that it charges an assault and an attempt to 
shoot with a dangerous weapon with intent to kill, while the language of the 
statute is, ‘* whoever shall, with a dangerous weapon or with intent to kill, 
make an assault upon another person, in the peace of the State then being.” 

It is true, the language of the statute is not followed, and in this as in all 
cases where it is not done, serious difficulty is unnecessarily created. The 
indictment should have charged that the accused, with a dangerous weapon 
called a pistol, charged with gunpowder, &c., made an assault. The assault 
charged is not necessarily the assault with the dangerous weapon, or with the 
intent to kill required by the statute. But the indictment charges, that the 
defendant did attempt to discharge and shoot off the pistol to and upon William 
McCraw with intent to kill him. The attempt to shoot him with a pistol with 
intent to kill was in itself an assault with a dangerous weapon. So that the 
assault with a dangerous weapon prohibited by the statute is charged, by the 
fact charged in the indictment, though not in the words of the statute. The 
indictment is, therefore, substantially good, and should not have been quashed. 
It is stated that there are other defects in the indictment, but our attention has 
not been specially directed to them. 

It is therefore decreed, that the order of the district court quashing the 
indictment in this case be rescinded, and the case remanded for further pro- 
ceedings according to law; and that the appellee pay the costs of the appeal. 
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Grorce W. Coptey v. Wn. Rosertson, Trustee, &c. 


Whenever a judgment is susceptible of two interpretations, one of which is within the 
power of the judge and the other is not, the first must be preferred. 

Where a judgment specifies that property to be sold by the sheriff shall be advertised, it will 
be presumed that it is to be advertised according to law. 

If, after a sheriff’s sale is made, but before the price is paid, the sheriff discovers that the 
property was not legally advertised, he may re-advertise and sell the property again, and 
the last purchaser will be entitled to the property. 


PPEAL from the District Court of Madison, Richardson, J. Stockton and 
Steele, for plaintiff. Stacey and Sparrow, for defendant. The judgment 
of the court was pronounced by 

Rost, J. This was originally an action of partition in which the following 
judgment was rendered : ‘* By reason of the law and the evidence, it is ordered 
that the property described, to wit: Lot or Fractional Section No. 20, in Town- 
ship No. 16, of Range No. 12 East, fronting on the Round-away Bayou, in the 
parish of Madison, be sold for cash to effect a partition, and that the sheriff 
divide the price equally between the plaintiff and defendant, after paying all 
costs out of the same; and that the sheriff be furnished with a copy of this 
judgment as his authority to sell the same, after giving thiry days’ advertisement, 
at the courthouse door. Done and signed in open court, this 23d October, 
1849. 

Under this judgment, the land was advertised during thirty days by an adver- 
tisement put up on the courthouse door; and at the sale which followed, the 
plaintiff, Copley, by his agent, James M. Wilkinson, became the purchaser for the 
price of $1000. But before the price was paid, and the sheriff’s deed executed, 
the defendant protested against the sale, on the ground, among others, that it 
had not been advertised in the newspapers, as required by law ; that he had no 
notice of it, and had been taken by surprise. The sheriff, being convinced of 
his error, re-advertised the land in the manner prescribed by law ; and at the 
second sale, the agent of the plaintiff and the defendant bid against each other, 
and the land was finally adjudicated to the defendant for fifteen hundred dollars, 
which sum was paid to the sheriff, and a deed executed by him tw the pur- 
chaser. After the sale, Wilkinson, still pretending to act as agent, demanded 
Copley’s half of the price, but afterwards refused to receive it. Copley subse- 
quently took a rule upon the defendant, to show cause why the second adjudica- 
tion should not be set aside, and the first declared valid. 

The defendant excepted to the rule, on the ground that he was in actual pos- 
session of the land under a valid title, and for a valuable consideration paid by 
him ; and that the only remedy of the plaintiff was a petitory action; and, in 
case the exception was overruled, he pleaded the want of advertisement in the 
first sale, and other informalities, which it is not necessary to notice. The court 
overruled the exception, and after trial on the merits, made the rule absolute. 

The plaintiff contends, that the judgment prescribes the manner in which the 
property is to be advertised, and that the legal mode of advertising must be pre- 
sumed to have been dispensed with. We think this is an error. Judgments, 
like other acts, must receive a reasonable interpretation, and whenever a judg- 
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ment is susceptible of two interpretations, one of which is within the power of 
the judge, and the other would exceed it, the first must be preferred. There 
was no consent of the parties that the legal mode of advertising should be dis- 
pensed with, and the judge was without authority to alter or modify it. We 
are satisfied he had no intention of doing so. That portion of the decree relied 
on by the plaintiff meant nothing more than that after thirty days’ advertisement, 
the sale should be made at the courthouse door, as is the custom in the country 
parishes. The expression on the courthouse door, instead of at the court- 
house door, would no doubt have been used if the mode of advertising contended 
for by the plaintiff, had been intended. There having been no sale for want of 
advertisement, the sheriff was authorized in re-advertising the property; and as 
the second sale appears to have been formal, the defendant’s title must prevail. 

It was urged in argument, by the plaintifi’s counsel, that no authority had 
been shown in Wilkinson to bid for him at the second sale, or to demand his 
share of the price. The view we have taken renders a decision of this question 
unnecessary. ; 

The case being with the defendant, we have deemed it best to decide it with- 
out passing upon his exception. But we incline to the opinion, that it should 
have been sustained, and the plaintiff left to his remedy in a petitory action. 
The defendant should not have been deprived of the advantage which his pos- 
session gave him as defendant, or of a trial by jury, if he wished to resort to it. 

The premises considered, it is ordered, that the judgment in this case be 
reversed. It is further ordered, that the adjudication of Fractional Section No. 
20, in Township No. 16, Range No. 12 East, to William Robertson, made by the 
sheriff on the 2d day of February, 1850, and the deed made thereon be sus- 
tained and held valid; and that the rule taken by the plaintiff be discharged, 
with costs in both courts. 


ODOR I eee tt 


WiuuraM S§. Scorr v. Srertine Nisierr et al. 


Where asheriff seized on execution a note which was filed in a suit in the clerk’s office, by 
taking temporary possession of it until he copied it, then returning it to the clerk, giving 
notice of the seizure to the clerk and the defendant in the suit in which the note was filed; 
Held: That a sale of the note under this seizure was invalid and conferred no title upon 
the purchaser. That to constitute a valid seizure of tangible property, it must be taken 
into actual custody, and that a promissory note must be seized as other movable property. 


PPEAL from the District Court of Madison. Thomas and Snyder, for 
plaintiff. Stockton and Steele, for defendants. The judgment of the court 
was pronounced by 

Eustis, C. J. This appeal is taken by the plaintiff from a judgment of the 
Court of the Tenth District, dissolving an injunction obtained by him, with 
twenty per cent damages, four per cent interest, and the sum of one hundred 
and twenty-five dollars special damages. 

The defendant, Niblett, had obtained judgment against the plaintiff for the 
sum of eleven hundred and sixty dollars and ninety cents, with interest. On 
this judgment, execution was issued directed to the sheriff of the parish of 
Madison, who, it is alleged, seized a certain promissory note belonging to the 
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plaintiff, drawn by Sidney S. Erwin to the order of the plaintiff, and bearing his 
endorsement, which was on file in a certain suit then pending for the recovery 
of the amount of the note between the plaintiff and said Erwin, in the District 
Court of the parish of Madison. The sale of the note under this execution was 
enjoined at the instance of the plaintiff, on the ground that no valid seizure had 
been made of the note, it forming a part of the records of the court, and being 
necessarily in the exclusive custody and possession of the clerk of said court. 
The defendant, in his answer, asserts the validity of the seizure as made by the 
sheriff, and the judgment of the court below was in his favor. 

It appears that the sheriff called at the clerk’s office and asked the clerk for 
the note; it was handedtohim. Thre sheriff took a description of it and returned 
it to the clerk with a notice of the seizure. It is plain that the sheriff could in 
no proper sense be considered, under these facts, as having any possession of the 
note, Which remained under the exclusive custody and control of the public 
officer. No rights can be considered as having been acquired by the sheriff 
having in his hands, for a few moments, a document which formed a part of legal 
proceedings, and the case must be determined on other grounds than those pre- 
sented by these facts. 

The sheriff gave notice of the seizure of the note to the defendant, and every 
step appears to have been taken by him, so far asthe defendant in execution 
and the clerk of the court are concerned, to render the seizure formal and valid. 

We have always held, that in order to make a valid seizure of tangible pro- 
perty, the thing levied upon must be taken into actual possession by the officer. 
Gaines v. The Merchants Bank, and cases there cited. 4th Ann. 371. A pro- 
missory note endorsed in blank by the payee, is of that class of property; it is 
not merely the evidence of debts: with its endorsements it contain the obligations 
of several parties, and is the subject of sale and delivery as much as any other 
movable. In the case of Galbraith v. Snyder, 2d Ann. 493, we held that a 
seizure of notes was not made by a levy upon the copies of the notes which 
were filed in a suit; and there is no case, we believe, in which the proceedings 
of courts have been permitted to be affected by any other action than through 
the court itself. We do not understand that it is part of the duties of clerks of 
court to receive notices of this character or to incumber their archives with 
papers, except under the direction of the court. 

The article 642 of the Code of Practice, which authorizes the seizure and 
sale of the rights and credits of the debtor, without pointing out the mode in 
which they are to be reached, has been a fruitful source of abuse and litigation, 
without affording much real benefit to the bond fide and honest creditor. All 
attempts to give it effect,except in accordance with the just protection of the 
rights of purchasers at sheriff sale as well as of debtors, we have always dis- 
countenanced. Without a legal seizure, a sale under it becomes a nest egg of 
trouble and litigation. 

We are not called upon to point out a mode in which we think promissory 
notes in suit, and on the files of the court can be seized and sold under this arti- 
cle of the code. A rule that we might, under our present impressions pre- 
scribe, might work badly in practice and produce difficulties which we do not at 
present foresee. The only thing before us is the matter in litigation, and our 
only enquiry must be, is the seizure of the note, as made by the notice to the 
clerk of the court and to the defendant in execution, valid and sufficient in 
law to give a purchaser a title to the note under the judicial sale? In confor- 
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formity with our uniform decisions, we are bound to hold the seizure of no legal 
effect. As to any consequence being attached to what passed between the 
sheriff and the clerk in handing the note to the former, it is only necessary to 
state that the sheriff is not permitted to avow a purpose of interfering with the 
clerk’s exclusive custody of a document on the files of the court. 

The judgment of the district court is therefore reversed, and the further 
proceedings of the sheriff on his writ, under the alleged seizure of the note are 
hereby enjoined; the defendant paying costs in both courts. 

Preston, J. dissenting. Sterling Niblett obtained a judgment against Wil- 
liam S. Scott, upon which he issued an execution. There was a suit pending 
in the District Court of the parish of Madison, of William S. Scott v. S. 8. 
Erwin, in which the plaintiif had filed a promissory note as the basis of his 
claim. The sheriff went into the clerk’s office, took the note into his hands, 
made a copy, and then handed it back to the clerk with a formal notice that he 
had seized it as the property of Scott, by virtue of the execution in his hands in 
favor of Niblett. He gave a like notice to Scott, the defendant in execution, 
handing him a copy of his note. 

The plaintiff has enjoined the defendant and sheriff from selling the note 
under the execution, on the ground that the sheriff did not take corporeal pos- 
session of the note, it being tangible property, and could not legally do so, because 
it was filed in a suit and formed part of the records of the court. 

The Code of Practice, article 647, expressly authorizes the seizure of the 
rights and credits of the defendant in execution. The note filed in the suit 
against Erwin was the plaintiff’s property, and the evidence of a right and credit, 
and therefore subject to seizure by our general laws and not exempted from 
seizure on account of being filed in a suit, because no law declares such an 
exception. 

Even if the note could not legally be taken out of the clerk’s office, still it was 
the property of the defendant, and it was the duty of the sheriff to make the 
plaintiff’s judgment out of it if possible. His notice of seizure being effectual 
to detain the note in the clerk's office, he might make the appraisement and sale 
by a copy referring to the original, as deposited in the clerk’s office, which all 
would have a right to inspect, and his adjudication filed in the suit by the pur- 
chaser, would be a subrogation by purchase to the plaintiff’s rights against the 
defendant in the suit. The note was in the possession of the clerk like any 
other deposit with him in his official capacity. Suppose it had been money 
deposited in the clerk’s possession and subject to litigation, the sheriff might 
seize it, but leave it with the notice of seizure in the clerk’s hands subject to 
the decision of the court. 

But I can see no reasonable objection to the delivery of the note seized by 
the clerk to the sheriff. The plaintiff could withdraw the note on leaving a 
copy as is universally practised. It would be reasonable, therefore, to allow the 
sheriff to do the same thing on seizing the plaintiff’s rights. The notice of 
seizure and receipt of the sheriff fur the note, leaving a copy, would afford ample 
protection to the clerk for delivering it. Execution is the object of suit and 
judgment. The officers of the courts should facilitate each other in the perfor- 
mance of their duties, and mutually afford aid in giving effect to the object and 
end of the law in civil suits. If, however, there be the least danger in allowing 
the course pursued by the plaintiff in this execution, the present case affords a 
proper opportunity to indicate to him the propriety of applying to the court, 
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before the day of sale, for an order to the clerk to deliver the note to the sheriff, 
in order to have it appraised and delivered to the purchaser. ‘T'o require such an 
order before seizure, would be, in fact, requiring the plaintiff to give notice to 
the defendant to withdraw itif he wished to prevent the seizure. 

To maintain the seizure in this case, would not conflict with any of the 
decisions of this court. In the case of Gaines v. The Merchant’s Bank, the 
decision was based upon the fact, that the debt seized and sold was evidenced 
by notes of which the sheriff never obtained possession. In the case of Gal- 
braith v. Snyder, copies of negotiable notes were seized and sold without effect, 
the notes themselves never having come into the sheriff’s hands. _ In other cases 
the sheriff undertook to seize and sell notes which never were in his possession, 
and of which, therefore, he could not deliver possession to the purchaser. 

There is no reason why the assets in suit of a defendant in execution, should 
not be liable to seizure.” The furniture in the use of his family is liable. There 
would be far less injury to him to allow the seizure of his notes in suit. There 
would be no greater sacrifice in their sale than in the forced sale of any other 
property, if the debtor afford every facility to make the sale, which is his duty 
growing out of the obligation to pay his debts. There is much reason in the 
observation of the counsel, that it would be unjust to allow a man, rich in notes 
and mortgages, to prosecute them for his own benefit, and in doing so, to make 
the clerk’s office a sanctuary for their protection against liability for his own debts. 

The seizure in this case may be maintained without a violation of any prin- 
ciple of law, or of a proper regard for the security of records or the convenience 
of their keepers, and seems essential to compel a debtor to apply his means to 
the sacred dyty of paying his debts. 

The policy of selling rights and credits of the debtor, instead of authorizing 
their collection on account of the creditor, is doubtful ; but while it is required 
by the Code of Practice, the law should be executed as effectually as possible, 
being the best.mode of making the assets available both to the creditor and the 
debtor. : 

The judgment of the district court ought, therefore, in nry opinion, to be 
affirmed. . 


James Dunpas et al. v. James Erwin et al. 


There were two parties who claimed the rent from a tenant. He selected the party to 
whom he should make payment, taking a bond of indemnity, in case it should be decided in 
a suit then pending that the other party was entitled to the rent. It was subsequently 
decided that he had paid the wrong party. In settling with the party entitled to the rent, 
he transferred, in part payment, the bond of indemnity he had taken from the other party. 
Upon this bond suit was brought. Held: That the bond was legal, and that the plaintiffs 
were entitled to recover on it. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
. T. A. Clarke, for plaintiffs. Mott and Ogden and Duncan, for defendants. 
The judgment of the court was pronounced by 
Preston, J. Properly to understand this case, it is necessary to state its 
origin. Henry Hitchcock, late of Mobile, was indebted to the United States 
Bank of Pennsylvania in a sum exceeding $620,000, to secure which he 
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gave a bond and mortgage to the trustees of the bank upon a valuable property 
situated in the city of Mobile, called Hitchcock’s Cotton Press, and upon other 
_ ands. The debt was not paid, and the bond and mortgage’ were forfeited. The 
bank filed a bill to foreclose the mortgage, to which Hitchcock plead that the 
bond and mortgage were not valid because given for a corrupt and usurious loa) 
of money. He shortly afterwards departed this life, having by will bequeathed 
all his estate to his widow, Anne Hitchcock, with power to pay his debts by a 
public or private sale of his property. 

A bill was filed against her by the trustees of the bank to foreclose the mort- 
gage ; but it appears it was conducted amicably, to enable them to obtain the 
peaceable and quiet possession of the mortgaged premises ; for in 1840, in consi- 
deration of the debt and interest, and a further sum of $150,000, paid to her agent, 
James Erwin, she conveyed to the trustees of the bank all her legal and equitable 
title to the mortgaged property, and put them into the peaceable possession of the 
same. Notwithstanding all this, Mrs. Hitchcock was induced subsequently to 
renounce all her rights under the will of her husband, and to claim such rights as 
she was entitled to by law, including dower, and to defend the bill for a foreclosure 
of the mortgage, on the plea of usury filed by her husband. Isaac H. Erwin,a 
a brother, was appointed administrator of Hitchcock’s estate, with his will 
annexed. ‘The trustees of the bank alleged under oath that he was appointed at 
their instance, with a view to carry the amicable arrangement into effect. He 
denied it under oath, and at all events made the most strenuous efforts to defeat 
the arrangement. He plead, that the bond and mortgage were void; that Mrs. 
Hitchcock had no right to convey the mortgaged property ; and that her transfer 
of it was invalid. He claimed the whole property for the creditors and heirs ; 
and so formidable were his pretensions, that the trustees of the bank offered him 
a sum of upwards of $60,000 to quiet their title, which he declined to receive. 

James Erwin, another brother, who had been her agent, and apparently the 
principal actor in arranging the conveyance to the trustees of the bank of the 
quiet and peaceable possession of the mortgaged premises, and into whose hands 
the sum of $150,000 had been paid as the consideration for quieting the title, 
immediately after receiving the money became the most active operator in dis- 
turbing the title and possession of the bank. By virtue of an old judgment 
against Hitchcock, a writ of execution was issued, a seizure was made of the 
Hitchcock Cotton Press, with the extensive property on which it was situated, 
estimated in the mortgage and conveyance to the trustees of the bank at 
$163,000, and was sold by the sheriff of Mobile, and James Erwin became the 
purchaser for $4500. This brings us to the circumstances which gave rise to 
the present suit, and which must be recited with dates to show their bearing 
upon it. 

On the 10th of October, 1838, Henry Hitchcock had leased the above men- 
tioned property, known as his cotton press, to Henry Hurtil and Charles J. 
Mansoni for the term of five years, for the sum of one hundred thousand dollars, 
payable on the terms and conditions particularly set forth in the lease. In 1839, 
the trustees of the bank filed a bill in equity, as we have stated, to foreclose 
their mortgage. At the May term of that year of the Chancery Court at Mobile, 
Hitchcock filed his answer on oath that the bond and mortgage were given upon 
a corrupt and usurious consideration, and prayed that they should be decreed 
to be invalid. At the same term ofthe court, the complainants applied for the 
appointment of a receiver, which the chancellor refused to order. Hitchcock 
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died before the fall term of the court; and at the May term, in 1840, the com- 
plainants dismissed their bill without prejudice to them. 

On the 8th of February, 1840, in pursuance of the powers given by her hus- 
band’s will, as already mentioned, Mrs. Hitchcock conveyed to the trustees all 
the property mortgaged by him to the bank; and Hurtil and Mansoni, the 
tenants of the cotton press, were notified of the conveyance, and acknowledged 
the trustees of the bank as their landlords. As soon as the additional sum of 
$150,000 was received from the bank, the contest for the property was 
renewed. On the 30th of October, 1840, Isaac H. Erwin was appointed 
administrator of Henry Hitchcock's estate, with the will annexed; and warned 
the lessees that he was the only legal representative of the estate, and demanded 
the payment of the rents to him alone. On the 1st of November, 1840, under 
the execution and seizure we have mentioned, the sheriff of the county sold, 
after public advertisements, to James Erwin the cotton press and premises 
which were leased to Hurtil and Mansoni for $4500, which he acknowledged 
to have received. The sheriff also made a deed of the property, which was 
duly recorded. On this sheriff's deed James Erwin demanded the rent from 
the tenants. Isaac H. Erwin, the duly appointed and qualified administrator of 
Hitchcock, their original lessor, claimed the past and directed the future rents to 
be paid to James Erwin. They refused to pay him; and on the 3d of March, 
1841, he brought a suit in the Circuit Court of the United States against them 
to eject them from the premises. 

During the whole of this time, the trustees of the bank took no steps against 
Mrs. Hitchcock or the Erwins having the effect to protect the tenants against 
their claims. It is true, a bill to restrain their proceedings was filed on the 28th 
of November, 1840, but no receiver was appointed until the 5th of June, 1841. 
and he was not ordered to collect rents from the tenants until in November of 
that year. In the meantime, the tenants Hurtil and Mansoni, had paid the 
rents, the amount of which is the subject of this suit, to James Erwin, but not 
until they had exacted from him the following bond of indemnity : 

“State of Alabama, City of Mobile. Know all men, by these presents, that 
we, the undersigned, James Erwin, first, and Joseph Woods, Robert Woods, 
and Jane Bell, composing the firm of Yeatman, Woods & Co., are held and 
firmly bound in the penal sum of one hundred thousand dollars unto Furman 
Huriil and C. J. Mansoni, of this city, good and lawful money, to be paid unto 
them, their heirs or assigns, subject to the following conditions, to wit: Whereas 
the said F’. Hurtil and C. J. Mansoni did in the lifetime of Henry Hitchcock, 
late of this city, lease of him a certain cotton press known as Hitchedck’s Press, 
the same now occupied by them, for the term of five years, on terms set forth 
in a contract now in their possession, to which reference is made ; and whereas 
the said Hitchcock did mortgage the said cotton press to the Bank of the United 
States, who, by sgid mortgages and other conveyances or writings, claim to be 
the owners of said press, now in possession of said Hurtil and Mansoni, held by 
them as tenants of James Erwin, to whom they they have regularly attorned, 
he, said Erwin, having purchased said press at sheriff’s sale; and the said 
Hurtil and Mansoni having been called on by Isaac H. Erwin, administrator of 
Henry Hitchcock, deceased, regularly qualified as such to pay all rents due to 
the estate of H. Hitchcock on said lease, and he having furthermore authorized 
the said Hurtil and Mansoni to pay the rents accruing after said delivery to 
James Erwin, the purchaser of said property, and the said J. Erwin having 
called on Hurtil and Mansoni and received the said rents. It is, therefore, 
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expressly agreed to, the parties to this bond, viz: James Erwin and Yeatman, 
Woods & Co. agree to hold the said Hurtil and Mansoni harmless agginst all or 
any responsibility that may attach to them for having improperly settled with 
I. H. Erwin, or for any monies improperly paid to James Erwin, now or here- 
after, on account of rents of said cotton press and wharf, or by reason of said 
delivery of possession ; also against all costs or damages in suits for defending or 
holding possession of said property, as tenants of James Erwin, as the intention 
of James Erwin and Yeatman, Woods & Co. is to completely protect and hold 
F. Hurtil and C. J. Mansoni harmless on account of all responsibility for pay- 
ments made or to be made for rents, costs or damages in that way. That being 
done then this bond to be null and void. 

‘* Witness our hands and seals this 16th of May, 1841, (Signed,) [u.s.] J. 
Erwin. [.s.] Jos. Woops. [1.s.] Ropert Woops. [u.s.] Jane Bext, 
[u. s.] A. Erwin, trustee for John and Jane Bell.” 

Thus secured by this bond, the tenants made settlements with the adminis- 
trator, which are abandoned in this suit, but also, on the 18th of May, 1841, 
paid James Erwin $14,800 rents then due, the amount of which is the subject 
of the present suit. Notwithstanding the appointment of a receiver, and his 
demand of the rents, the tenants, secured by the above bond, refused to pay 
rents to him, and were ruled to show cause why an attachment for contempt of 
court should not issue against them. In their answer on oath, the truth of 
which is not disputed, they set out the foregoing facts. They further state, that 
they were advised by high legal authority that the conveyance by Mrs. Hitch- 
cock to the trustees of the bank was invalid, as well as the bond and mortgage of 
Hitchcock, and that the sheriff’s deed to James Erwin was a valid conveyance 
of the property. Nevertheless, that they applied to the trustees of the bank to 
indemnify them, being willing to pay them if such an indemnity had been 
given ; but that the trustees refused to give them security, and demanded the 
rent without indemnity ; and their, in consequence of that refusal, they made 
the settlements with the administrator, and payments to James Erwin on 
receiving satisfactory security. In April, 1842, they were ordered by the chan- 
cellor to pay the rents to a receiver, and that an attachment should issue against 
them if they failed to do so. They took a-writ of error to the Supreme Court 
of Alabama; but it was dismissed in March, 1843, as having been improperly 
sued out. 

In the meantime, the trustees of the bank, or rather the present plaintiffs, to 
whom their rights had been assigned, prosecuted their suit in equity against 
Mrs. Hitchcock, the Erwins, and indeed against the tenants of the cotton press 
who had been made parties, and obtained a decree of the chancellor at Mobile 
in their favor, declaring that the premises and rents belonged to them. A writ 
of error was taken to the Supreme Court of Alabama; and the most elaborate 
and able arguments of distinguished counsel were offered against the validity of 
the bond and mortgage of Henry Hitchcock to the bank, and the conveyance of 
his widow to its trustees. Their arguments and authorities were not treated 
lightly ; but equal ability and profound research and argument was employed by 
the trustees of the bank to combat them. And the Supreme Court of Alabama 
evidently did. not regard the controversy as one which Hurtil and Mansoni 
might have decided for themselves, and concluded that they were tenants of the 
bank, on pain of being guilty of a species of treason, as has been contended in 
this court ; but were enabled only by profound research and reflection developed 





, NEW ORLEANS, FEBRUARY, 1851. 


in @& opinion extending over eighteen pages of their reports to decide that the 
bond and mortgage of Hitchcock, and the conveyance by his widow to the bank 
were valid. They so decided in 1845, and affirmed the decree of the chancellor 
at Mobile. 

While this controversy was pending the receiver had sued the tenants Hurtil 
and Mansoni, and obtained a verdict and judgment for the balance of rent due 
upon the lease, including the $14,800 they had paid to James Erwin. This 
is positively proved by a witness; but the counsel of the defendant has endeavored 
to show, that the court and jury allowed eight per cent interest on the arrearages 
of rents, and thereby that the witness is in error on this subject. We have no 
evidence that the jury allowed interest; but there is internal evidence in the 
verdict that they did not, and that they charged the defendants with the rent 
paid to James Erwin. The whole rent due on the lease was $100,000. There 
was paid to Hitchcock during his life, and allowed for disbursements and losses 
under the lease $26,057 63 ; leaving unpaid $73,942 37, exceeding by $800 the 
verdict, and showing clearly that the defendants were charged with the whole 
time for which they had made payments to the Erwins. Independent of those 
payments, the defendants owed but $50,000 for the rent of the last two years, 
and one installment on the third year, $7000 ; in the aggregate, $57,000. And 
yet judgment was rendered for $73,142, being rather less than the foregoing sum 
added to what they had paid to both the Erwins. It therefore clearly included 
what the tenants paid to the Erwins. 

This being established, there appears to be a little inconsistency in the argu- 
ment of defendants’ counsel, in which he first reproaches the tenants almost, as 
traitors, fur not having paid the $14,800 to the trustees of the bank instead of 


Erwin; and, next, is equally severe upon them for not having defended them- 
selves successfully against its payment to the receiver for the assignees of the 
bank. 


Be this as it may, the judgment was rendered against the tenants for the rent, 
including the $14,800 paid to James Erwin; and they gave their bond of 
indemnity in payment of so much, with which the assignees of the bank, who 
were finally decreed to be their true landlords, were satisfied. And the assignees, 
the present plaintiffs, have sued on the bond for the recovery of the same sum 
from James Erwin, the obligor, and his securities. 

It is alleged, and so the district court has decided, that the bond was given for 
the illegal and immoral purpose of inducing a tenant to betray his allegiance to his 
landlord, and cannot be enforced now. Although the feudal terms of landlord 
and attornment are still retained, we consider that the contract between lessor and 
lessee is to be interpreted in this country like any other contract; and that 
tenants may protect themselves against the adverse claims of different persons 
to the rent by any fair and reasonable means. ‘There is no treason in a tenant’s 
violating his contract; but there is bad faith, if without reason he combines with 
a third person to defeat the claim of his lessor for rent. And even in that case 
we cannot see why he and those who combined with him and induced him to 
act in bad faith, should not be condemned, as expressly provided by our code 
and statutes, in solido to pay the damages to the injured party. Art. 2304. 
Acts 1844, p. 14. The damages to be paid would be the rent received by 
Erwin, who seduced the tenants from their allegiance—the very thing which is 
claimed by the injured party from Erwin and his securities in this suit. 

But we forbear further remark on this view of the subject, being perfectly 
satisfied by the evidence, that the tenants acted in good faith, and only exercised 
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a prudent precaution to protect themselves, without the intention to injur@any 
one. 

When rented property is seized and sold under execution, and transferred by 
the sheriff by deed and delivery to a new proprietor, the rent should be paid to 
him. A sheriff’s seizure, sale and deed should be what it purports to be. 
He should take corporeal possession of the property, advertise and sell it publicly, 
and after the sale deliver actual, and not fictitious, possession to the purchaser, 
All should be done under the authority of the court which issued the execution. 
And this, as to the tenants, is the eviction of their landlord. 

If the property seized does not belong to the defendant in execution, it is the 
duty of the true proprietor to enjoin the sheriff and plaintiff in execution; and 
to protect his tenant as well as himself against all doubt as to the ownership of 
the property. If he permits the public sale to proceed, and himself and tenant 
to be dispossessed, he cannot complain if the tenant subsequently doubts as to 
whom to pay the rent, and, when sued for the possession of the property, 
refuses to pay his lessor without security. And if the landlord neither enjoins 
the sale nor gives the security, he cannot complain that the tenant should pay 
his rent to the apparent legal owner of the property, especially on taking a 
bond of indemnity, which may eventually inure to the landlord’s benefit. 

These principles entirely exonerate Hurtil and Mansoni from bad faith in 
their contract with James Erwin. Moreover, as an administrator, with the will 
annexed, was appointed to Hitchcock’s estate; as he demanded all arrears of 
rent; disavowed the conveyance of Mrs. Hitchcock to the trustees of the bank; 
as she joined him in disavowing its validity; as the parties were litigating the 
matter before a court of chancery, and no receiver was appointed ; and as able 
counsel advised the tenants that the conveyance was invalid, nothing was more 
reasonable than that they should settle with the party that gave them ample 
indemnification, and refuse to pay the other party who declined to do so, and 
had not yet caused the rents to be sequestered in the hands of a receiver. 
Under these circumstances the tenants settled and paid the whole rent then 
due, to the Erwins ; and, in so doing, we have no reason to believe acted in bad 
faith, but as prudent and honest men. 

And although the chancellor, in ordering the tenants to pay the receiver, very 
properly speaks of the general rule of law, resting on sound principles of 
morality, that tenants are held to the strictest fidelity to their landlords, and that 
they cannot make a contract with an adversary claimant so as to change their 
relation to their landlord or affect his interest or possession ; yet the basis of his 
decision mainly rests on the ground that the payment to a receiver would secure 
the rights of both lanclord and tenant until it was ascertained who was landlord. 

Now, before the receiver was appointed the bond of indemnity was taken, 
substantially for the same purpose, to secure whoever should eventually be 
decreed to be the true landlord. In suits about a specific thing which is seques- 
tered, our courts always allow the defendant to bond, if he thinks proper, and on 
failure to do so, the plaintiff. There being a controversy about this cotton press. 
the tenants in possession did precisely what would have been ordered by a court 
if the property had been sequestered. And we cannot believe but that the 
courts in Alabama, if James Erwin and his securities were now before them, 
would compel them to pay over the money he recejved from the tenants, and 
which, it has since been ascertained by a decree in chancery, belonged to the 
plaintiffs, and not to him. 
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We think that the bond might very properly, under the circumstances, have 
been delivered to the receiver, and by him to the plaintiffs under this clause in 
the chancellor’s decree, “that the receiver should deliver over to the complainants 
all documents and evidences of rent not yet collected or secured, and all con- 
tracts in relation to the premises which may be in his possession or power to 
produce.” And, since Hurtil and Mansoni were willing to transfer the bond, 
that the decree was, in effect, a transfer and assignment of it to the plaintiffs to 
the extent of the rent received by James Ervin in cash. 

As the tenants had given notes in part payment of their rent, they could and 
very properly did reserve an interest in the bond, to defend themselves against 
recourse on those notes, as they had compromised and settled all the balance of 
the rent. If unsuccessful in their defence, they reserved a right to recover on 
the bond what they might be compelled to pay on the notes, and assigned only 
the right to recover the cash paid by them to Erwin. We see no reason why 
this qualified assignment may not be made, especially as we have considered it 
in some degree in execution of the chancellor’s decree. 

We do not see the least foundation for the argument, that our courts ought 
not to take cognizance of the cause, as it belongs to the courts in Alabama, they 
having taken cognizance of it. James Erwin and his securities, the defendants 
in this cause, were not before the courts in Alabama. The decree of the chan- 
cellor in Alabama, ordered all the property in controversy, and all contracts and 
papers in relation to it, to be given to the complainants; evidently terminating 
all controversies and incidents in that suit, and enabling the complainants to 
assert their further rights, in the same or other courts in that or other States, 
as justice and equity might require. 

It is therefore ordered, adjudged and decreed, that the judgment of the dis- 
trict court be reversed; and that the plaintiffs recover from the defendants in 
solido the sum of $14,800 with eight per cent interest from the 22d of March, 
1848, the date of the judicial demand, and costs in both courts. 


Eustis, C. J. concurring. I concur in the conclusions of the opinion just 
delivered, but my reasons are not the same as those assigned by Mr. Justice 
Preston. I find no difficulty in assenting to the opinion in all the material 
points, except that on which the case was decided in the court below. 

It was decided on a plea of the defendants, that the bond was given for a con- 


sideration unlawful and against the settled policy and laws of Alabama; and for 
that reason the said bond was not valid, and no action could be maintained upon 
it by the laws of Alabama. Hurtil and Mansoni were the tenants of certain 
assignees of the late Bank of the United States; they afterwards attorned to 
James Erwin and paid him rent, and this bond was given to indemnify them 
against any loss in consequence of this attornment. 

I have not been able to discover that, by the common law or by the jurispru- 
dence of the State of Alabama, an attornment, made under the circumstances 
attending this, is illegal and against public policy. There is no plea charging 
any collusion or fraud between Erwin and Hurtil and Mansoni, in the attorn- 
ment; nor is there sufficient proof of any such fraud or collusion. And for 
these reasons, I consider the objection to the validity of the bond as not sup- 
ported. 

I prefer to rest my decision on this view of the subject, as the matter rests 
exclusively on the jurisprudence of another State not similar to that of our own; 
and Ido not feel myself called upon to assent to the views of the law and 
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fact stated in the opinion of Judge Preston: it being sufficient to state my con- 
currence in his conclusions. 


Same Caszr.—On a Re-HEarine. 


HE judgment of the court, on an application for a re-hearing, was pro- 
nounced by 

Preston, J. A re-hearing having been prayed for by the defendants and 
appellees in this case, and the counsel for the plaintiffs consenting thereto; it is 
therefore ordered, adjudged and decreed that the judgment entered by this 
court in this cause on the 23d of December, 1850, be so amended as to read as 
follows : And that said plaintiffs, James Dundas, Mordecai D. Lewis, Samuel 
W. Jones, and Robert L. Pitfield, and Robert Howell, assignees and trustees of 
the Bank of the United States, recovor of and from the defendants, James 
Erwin, Yeatman, Woods §; Co., and the partners of said firm, James Woods, 
Robert Woods, and Andrew Erwin, trustee for John and Jane Bell, in solido, 
the sum of fourteen thousand dollars, with eight per cent per annum interest 
thereon from 22d day of March, 1848, and costs in both courts. And it is further 
ordered and decreed that the re-hearing prayed for in this case be refused. 





Succession or Harvey St. Joun. 


The personal property belonging toa succession should be accounted for by the adminis- 
trator at the place of the domicil of the deceased person. 

An administratrix of the succession of a deceased person who had been domiciliated in New 
Orleans, went to Boston, and again qualified as administratrix of property belonging to 
the succession there. Held: That the administration there was to be regarded merely 


as auxiliary to the administration here, and that the administratrix was bound to account 
here. 


PPEAL from the Third District Court of New Orleans, Kennedy, J.. S. L. 
Johnson, for appellants. Roselius and H. Lockett, for appellees. The 
judgment of the court was pronounced by 

Preston, J. Harvey St.John, departed this life in the city of New Orleans, 
in January, 1849. His widow, Nancy St. John, and Daniel Weaver, were 
appointed curators of his estate, and gave a special mortgage upon property 
situated in New Orleans, to secure their faithful administration. 

It appears by the inventory, that the deceased had shipped large amounts of 
produce to New York and Boston, all the proceeds of which had not been 
realized before his death. 

Mrs. St. John, the curatrix, went to New York and Boston, took out letters 
of administration, and collected considerable amounts due to the deceased, as 
administratrix, in the States of New York and Massachusetts. The attorney 
of the absent heirs, and some of the creditors of the estate, claim that the money 
collected in New York and Massachusetts shall be accounted for in New 
Orleans. This was the domicil of the deceased. All his personal property 
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belonged to the place of his domicil, and his creditors have a right to look to the Succession or =, 
administrators here for an account of it. It was their duty to have realized the _— 
proceeds of the shipments in New Orleans, if possible. 

It appears by the letters of two of the consignees of the produce, that they 
would have paid the administrators here, but for the administration of Mrs. St. 
John in New York and Boston. We think, with the district judge, that her 
administrations there are merely auxiliary to her principal administration at the 
domicil of her deceased husband. Story expressly lays down this principle. 
Conflict of Laws, sec. 513. 

The courts in New York and Massachusetts would probably authorize her 
to distribute the funds under her administration in New Orleans, being satisfied 
that she had given ample security here. Surely they would do so, if it did not 
prejudice their domestic créditors. If they will not, she should, at least, render 
an account of her administration there that it might be considered by the court 
which gave her administration here. 

An administrator might be excused from accounting for personal property 
abroad, when prevented from realizing its proceeds by a foreign administration, 
but certainly not when he procures that administration himself. A state of facts 
precisely similar to those before us occurred in New York, in the case of Orcut 
v. Orms, 3 Paige’s Rep. 439, and the decision of the chancellor was in accor- 
dance with that of the district judge in the present case: and indeed the decision 
is in conformity to the general principles laid down by Judge Story in the chap- 
ter on Foreign Administrations in his treatise on the Conflict of Laws. 

The district court refused to discharge the curators, or wholly to cancel the 
special mortgage given to secure their faithful administration, until they 
accounted for and showed a legal distribution of the personal property of the 
deceased in New York and Massachusetts, and we have no doubt under the 
circumstances of the correctness of his decision. It is therefore affirmed, with 
costs. 





Wuuum A. Viotett et al. » C. H. Fatrcuitp et al. 


Every change in the owners of a boat, while she is engaged in carrying passengers and 
merchandize for hire, dissolves the existing partnership and creates a new one. A retiring 
partner remains bound for debts already contracted, but cannot be made responsible for 
new debts. 

The partnership created between the owners of a vessel engaged in commerce, is one only 
as to the use of the vessel, the ownership remaining with the individual partners, subject 
to the privileges in favor of the creditors of the partnership. 

Where one brother sold his interest in a steamboat to another brother, who was merely a 
clerk destitute of means, without the ability to have made the cash payment acknow- 
ledged to have been received, and the vendor remained in possession, it will be presumed 
that the sale was simulated. 

Where one of the owners of a steamboat sells out his interest, he will be entitled to the 
vendor's privilege on the share thus sold, after the privileged debts against the boat are 
paid off. 

A revocatory action to annul a proceeding upon the ground of a fraudulent preference given 
to a creditor, cannot be tried in the form of an opposition to a distribution of a fund. On 
such an issue, the parties have a right to a trial by jury. 

Parties who sell supplies to a steamboat on time longer than sixty days virtually abandon 
their privilege, and will be regarded as ordinary creditors, 

25 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 

Watts and Spring, for appellees. Benjamin and Micou, Wolfe and Sin- 

gleton, Kendall and Howard, C. Dufour, H. St. Paul, Durant and Hornor, for 
appellants. The judgment of the court was pronounced by 

Rost, J. This is an appeal by Horace Conduit, Jesse Hart and Joseph D. 
Foster from a judgment distributing the proceeds of the steamer Luna, among 
the creditors of the commercial firms which had in succession used the boat for 
the transportation of persons and merchandise for hire ; and we must here pre- 
mise, that in styling the different sets of persons who thus used that vessel com- 
mercial partners, we mean only that they should be viewed in that light for the 
purposes of this suit. 

The district judge applied the fund as follows: 1. To the payment of law 
charges, and of privileged claims for supplies furnished the boat, within the sixty 
days which preceded the seizure. 2. To the payment of ordinary claims for 
supplies, which had lost their privilege, but were held by persons who had not 
at any time been owners of the boat. The amount of these ordinary claims far 
exceeds the sum left after payment of the privileges. 

The appellants do not object to the judgment, so far as it decrees the pay- 
ment by preference of law charges and privileged claims. But they claim the 
preference over the creditors having no privilege. 

C. H. Fairchild, Warring, Hart and Conduit built the steamboat Luna, and 
were joint owners of her. On the 15th of May, 1848, Hart sold his fourth 
interest to C. H. Fairchild, for five thousand dollars, of which fifteen hundred 
dollars were paid in cash, and the remainder in three notes, each of $1166 66%. 

By a private written agreement between Hart and C. H. Fairchild, it was pro- 
vided that judgment should be confessed in favor of Hart, in case of non-payment 
at maturity of the notes giventohim for the price, and A. H. Donaldson was 
appointed attorney to confess judgment in such event. 

On the 2d of December, 1848, Conduit sold his fourth interest to Fairchild, 
taking in payment therefor four notes for the sum of $1125 each, payable from 
2d March to 2d December, 1849. The only payment made on these notes was 
a sum of $600 paid on the first note. 

On the 6th of January, 1849, C. H. Fairchild executed an act of sale of 
seven-eighths of the boat—this being his entire interest—to his brother, E. H. 
Fairchild, for the alleged consideration of $10,000 cash. This sale is alleged 
by Conduit to be simulated. 

On the 24th day of February, 1849, E. H. Fairchild executed an act of sale 
to Joseph D. Foster, of one-fourth of the boat, for the sum of $3500, which 
was paid in cash. 

On the 3d of March, 1849, E. H. Fairchild, having become the apparent 
owner of the entire boat, bound himself jointly and severally with C. H. Fair- 
child, for a faithful compliance with all the obligations of the latter as purchaser 
of Jesse Hart’s interest. 

On the 4th of June, 1849, Hart brought this suit for the recovery of $2764 57, 
being the balance of the price due him, against C. H. and E. H. Fairchild, who 
both appeared and confessed judgment. Under this judgment the steamboat 
was seized and sold on the 20th of September, 1849, for $10,025. This fund is 
now in the hands of the sheriff, and, in conformity with a usage established in 
such cases by the late Commercial Court and not objected to, the creditors of the 
part owners of the boat, and those of the successive firms who have used it in 
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the transportation of persons and merchandise for hire, ask that it be distributed 
among them according to their rank and privileges. 

The district judge was of opinion that the business of carrying freight and 
passengers in a vessel being a commercial business, the vessel, with her appur- 
tenances, should be considered as the capital stock, so far, at least, as creditors 
are concerned; that all persons interested in the ownership of the vessel are, as 
to all other persons with whom contracts are made in the prosecution of the 
business, commercial partners; and that, accordingly, although each of the par- 
ties interested may withdraw from the partnership by selling his interest to a 
third person, when the transfer shall have been made by sale upon a credit, the 
vendor will not be the creditor of the partnership, but only of his vendee; and 
the privilege of vendor in such a case will not apply to the whole vessel, but only 
to the share owned by the transferree. And he concluded from this that all 
those who had furnished supplies to the boat, whether within the sixty days 
preceding the seizure or previously, were to be considered as creditors of the 
commercial partnership implied by law, from the trade in which the boat was 
engaged; and that they must be paid before those claimants who are holders of 
notes given by part owners in payment of shares purchased in the boat. 

We cannot assent to this proposition. Every change in the partners while 
the boat is engaged in carrying persons and merchandise for hire, dissolves the 
existing partnership and creates a new one. ‘The party selling continues, 
undoubtedly, bound for all the debts of the old partnership, whether or not they 
have lost their privilege, and ought not to be permitted to share the proceeds of 
the boat with his creditors. But he cannot be held responsible for debts con- 
tracted after he ceased to be a partner, and his claim for the price of the share 
sold cannot be defeated by them. 

The case of Claiborne et al. v. Their Creditors, relied on by the appellees, 
presents a state of facts entirely different from those of this case. There, three 
persons were joint owners of a steamboat, which they used for the transporta- 
tion of persons and merchandise for hire. ‘The partnership thus formed between 
them was much in debt when the boat was destroyed by fire. Two of the 
partners failed, and surrendered to their creditors the policies of insurance of 
the boat. Lefléchier, the partner who had not failed, subsequently claimed his 
share of the insurance. The court considered this a demand for a partition and 
settlement of the partnership concerns, and held that no part of the fund could 
go into the hands of Lefléchier until the partnership debts were paid. The 
question whether the fund in hand was a partnership fund or the joint property 
of the partners, was not raised in argument. It was not before the court; and 
the cacual observation of the court, that it was a partnership fund, did not decide 
the question. It was enough for the purposes of that case that the fund was 
liable for the partnership debts. 13 L. R. 279. 

We adhere to the rule laid down in the case of Byrne v. Harper, 2 R. R. 
229, that when owners of a steamboat use it to carry persons and merchandise, 
the use of the boat only is brought into the partnership, unless there is an 
express stipulation to the contrary, and that as it may be enjoyed without being 
destroyed, the ownership remains in the partners individually, under art. 2834 
of the Civil Code, subject to the privileges which the law allows in such cases 
to the creditors of the partnership. 

Under this view of the law, it becomes necessary to ascertain who the real 
partners were. A careful perusal of the evidence has satisfied us that the sale 
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from C. H. Fairchild to E. H. Fairchild was a simulation: a mere shadow cast 


See. upon the title of the vendor to delay the pursuit of his creditors, and so far as it 


was in his power, to defeat their claims. There was no change of possession 
under the sale; the vendor continued to manage the boat and to receive the 
profits. At the time of the sale, E. H. Fairchild was a store clerk, entirely 
destitute of means and unable to pay any portion of the price which his brother 
has acknowledged he received from him. There is no reality in this transaction; 
and in distributing the fund we will consider the ownership of C. H. Fairchild 
as never having been interrupted, except by the sale of one-fourth made to 
Foster. 

Hart claims to be paid by preference, on the ground that the boat was seized 
and sold under his execution, and that the seizure gave him a privilege. 

The other creditors contend that his judgment was obtained on the confession 
of C. H.and E. H. Fairchild; that these defendants were insolvent at the 
time to the knowledge of Hart, and could waive none of their legal rights to the 
prejudice of their creditors; that by doing so, they gave an unjust preference 
to this creditor over the others. They also urge that a judgment obtained on the 
confession of the defendant, is only evidence of a contract, and that the seizure 
made under such a judgment does not create a privilege. 

The confession of judgment was expressly stipulated in the contract, and it is 
surely no objection to it, that instead of being made by the agent whom the 
parties had designated, it was made by the debtor himself. There was nothing 
hurried or suspicious in the proceeding. Hart suffered four months to elapse 
after his debt was due before he brought suit and called upon Fairchild to exe- 
cute his promise. It may be, that he knew that the sale to E. H. Fairchild 
was simulated. But as he could not prevent its being passed, it cannot affect 
his rights. If C. H. Fairchild was insolvent, the creditors who now complain 
were guilty of great negligence in suffering their privilege to expire by lapse of _ 
time, instead of bringing suit to enforce it. Their loss arises exclusively from 
this omission. But besides, if it be true that, by confessing judgment, the 
defendants enabled Hart to obtain an unjust preference over the other creditors, 
the latter should have brought a revocatory action for the purpose of setting 
aside the judgment. This ground involves a question of fraud which should 
have been tried before a jury, and which Hart ought not to be compelled to liti- 
gate in this summary proceeding. 

The seizure having been made under a valid and subsisting judgment, neces- 
sarily created a privilege in favor of the seizing creditor, whatever may have 
been the nature of the evidence upon which the judgment was obtained. 

Conduit also claims a privilege, on the ground that when the boat was sold 
sixty days had not elapsed since the maturity of any of the notes which he 
received in payment from C. H. Fairchild. We think this ground untenable. 
The privilege was created by the contract and expired sixty days after its date. 
Conduit, in selling on time, virtually abandoned the privilege and dealt exclu- 
sively upon the credit of Fairchild, as the other creditors did who suffered the 
sixty days to expire without enforcing their claims. They are all in the same 
situation. 

We are therefore of opinion that the fund should be distributed as follows: 
1. The amount of privileged debts must first be deducted from the proceeds of 
the sale. 2. The fourth of the balance must be set apart as the share of Fos- 
ter. 3. Out of the other three-fourths, the amount due Jesse Hart must 
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first be deducted, and the balance divided pro rata between Conduit and the 
other creditors, it being well understood that after the dividend to which Con- 
duit and the ordinary creditors are entitled is ascertained, the creditors of the 
firm of Fairchild, Warren, Hart and Conduit, which continued until the 15th 
May, 1848, shall be entitled to receive out of the share of Hart, the amounts 
respectively due them by that firm. That the creditors of the firm of Fair- 
child, Warren and Conduit, which continued from the 15th May, 1848, to the 
2d of December, 1848, shall, in like manner, after the dividend is ascertainéd, 
receive out of the dividend coming to Horace Conduit up to its full amount and 
pro rata in case of deficiency, the amounts respectively due them over and 
above their dividends, and that, in this distribution of Conduit’s dividend, Hart 
shall be classed as his creditor for one-half of the debts of the firm of Fairchild, 
Warren, Hart and Conduit, which he is adjudged to pay. That the creditors 
of the firm of Fairchild and Foster, which lasted from the 24th of February, 
1849, until the boat was sold, shall, in like manner, receive out of the share of 
Foster, the amount of their respective claims. 

We consider that portion of the judgment which allows the privileged claims 
to be correct, except so far as allows a privilege to William B. Scott for $338. 
This claim must be classed as an ordinary claim, the privilege having been lost 
by lapse of time. 

John: Muir asks that the judgment in his favor be increased, so as to allow 
him a privilege for his entire claim. We are satisfied that there is no error to 
his prejudice in the judgment, so far as it settles his claim; and as it is not con- 
tested by the appellants, we leave it undisturbed. 

The tableau annexed to and made a part of this opinion, shows the distribu- 
tion of the fund in conformity with the view taken by the court of the rights of 
the parties. . 

It is therefore ordered, that the judgment in this case be reversed. It is 
further ordered, that the fund in the hands of the sheriff be distributed in con- 
formity with the tableau annexed to and made a part of the opinion of the court. 
Distribution of the funds in the caseof W. A. Violett §& Co. v. C. H. Fairchild 

et al., owners of steamboat Luna, &c. 











REE NE inc cn nccreicccccccscccccecensecsseusececes $10,025 00 
Costs of Supreme Court,..-..... $ 28 80 
** Clerk District Court.... 414 20 
Y: ME isticssssesensne 508 00 _ 951 00 
9074 00 
Privitrecep Cuarms. 
Amounts as per judgment court below,...-...-..--- $3481 96 
Add as per amended judgment for John Muir and 
SINNED COU. oc cc ccccccesesedseuuessss 225 47 
$3707 43 
Deduct claim of William B. Scott, now ranked as 
CUERATY CTO in oc cco ccccse cocvcecccosccces 338 00 3369 43 
5704 57 
Of which one-quarter for Foster,.....-.--------+-+- $1426 14 


“three-quarters for Fairchild,......++--.-- 4278 43 $ 5704 57 
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DistrisuTion oF FarrcuiLp’s SHARE. 





is 6560 cebereonennseeneacteeees Ut 
Amount or ordinary claims, as per judgment of court 
kde co60eRe5e 600060400000 cnceeeseee $8480 23 
Add claim of William B. Scott,.............-.--- 338 00 
or" claim of Conduil,..........--.--- $4500 
Less paid on account,...........-.---- 600 3900 00 
Total ordinary claims,.................-.-$ 1278 23 





4278 43 
2764 51 





$ 1513 92 


So that Fairchild’s share pays a dividend of $11 90 per $100, to the ordinary 


creditors. 


Conduit’s dividend on $3900 amounts to $464 10, none of the claims of the 
creditors bear date prior to the 15th May, 1848, so that no contribution is due 


by Jesse Hart towards the creditors under the decree. 


DIstTRIBUTION OF THE DiviDEND or Conpuirt. 


Amount of dividend to Conduit,...........-... Re ee 


--.-3464 10 


List of the creditors of the firm of Fairchild, Warren and Conduit, which 


existed from the 15th May, 1848, to 2d December, 1848. 


Wittiam A. Violell & Coe.. ....... ccc cece cceeee $ 345 06 
ee 383 95 
ae eee 338 00 
BE OF ina ccccscnncccccccssecsecccsed Ricoss 719 00 
FE FE & OR. 5 ccc cccccccscccccccssscssss 1191 08 


I os os ca cance kaicdadaoe ie Sadawatiareae 2041 00 


$ 5018 09 





Dividend to the above creditors on Conduit’s share is $9 25 per $100. 
Creditors to be paid by Foster, as creditors of partnership of Fairchild and 


Foster, from 24th February, 1849, till sale of boat. 


WH. A. Vislett & Ch... ccccccccccccccccccsumeses $874 79 
Less amount received by privilege,.....-.........-. 398 69 


510 
Less $11 90 per cent on this balance, received from 


PE SEO coccvceceesnccecesccescoscoce 56 66 
Dz Felt & Co.. ccccccccccccccccccccccccce eo--e 53 40 
Less dividend of $11 90 per cent,................. 6 35 
Fo Gare, Fhe cncccccccccccccccccccsccccccccces. 413 58 
Less amount received by privilege................. 


Less $11 90 per cent,.........cecreeeeeseeeeeee 


Long & Maglone,....cccccccccccccccccccccccccs 65 63 
Less received by privilege,....-..-.---------.--.- 


Carried forward,...........- 






$ 419 44 


47 05 





46 44 
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BDoousies Germ en os Sse dcccces 61 13 512 93 Viorerr 
Less $11 90 per cent, Me... 2.2... 2.2.20. ee ee 7 26 euemien, 
—_—_— 53 87 
i BO iictinrocsceneestientadussbucieans ~ 117 90 
Less received by privilege,...............------0- 76 20 
41 70 
Less $11 90 per cent,......... Soc cccccccccccccces 4 96 36 74 
Chiltenden and Dameron,. .......ccccccccccaccces 49 93 
Less received by privilege,...............-...02- 40 
49 53 
[ses $11 90 per cont,.......ccccccccccccccccese 5 89 
—_— 43 64 
sins i ind ini sessed tn-a. i intent te acta te 157 02 
Less received by privilege,...........-..--++..00- 68 34 
88 68 
Rae GEk OD Gil Gili bccencctecssdetbscscdeccts 10 55 
—— 78 13 
Te a 113 99 ° 
BA Be Oe BOF Gin cccctennescccedcncesecues 13 57 100 42 
$825 73 
I GE. cKcccincscntacaweasuseedet pap evee . 600 41 
$ 1426 14 
RECAPITULATION. 
IEEE Win ccidccscccoteswntesceoncsesctascess ----$10,025 00 
ES ee ome Pee mT eT $ 951 00 
eT SIN i vncnedienhnbondedesebnnienee 3369 43 
FE aR ne 2764 51 
Creditors of Fairchild,............ $1513 92 
Less dividend of Conduit,.......... 464 10 1049 8¢ 
Creditors of Conduit, as per list,..............-..- 464 10 
Creditors of Foster, as per ligt,.............----.- 825 73 
SR Bs Bika ccc Me haeccdnccdcctccce 600 41 $10,025 00 
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W. L. Fenn v. Exviza Howmes. 


The wife is liable for a promissory note given by her, with the authorization of her husband, 
for the board of herself and children, when it is shown the husband had no property. 
C. C. 2409. 

Where the plaintiff sues the wife on a promissory note signed by her, alleging generally 
her liability, he will be permitted to show that the note was for the support of the wife and 
children, and that the husband had no property. 


PPEAL from the District Court of East Baton Rouge, Burk, J. This 

action was brought on a promissory note in the following words: ‘Baton 
Rouge, February 27th, 1845. In all the month of March next, I promise to 
pay to the order of W. L. Fenn, $307 39 with eight per cent interest from 
date till paid, for value received. (Signed) Ex1za Hoxmes, B. S. Houmes.” 
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% 
Fenn Andrew Herron, for plaiptiff. J..M. Brunot, for defendant. The judgment 
Hotwes, of the cotirtiwas pronounced by + 
Rost, J. The defendant, whg is separated in property from her husband, 
was sued@)upon a promissbry note alleged by the plaintiff to have been subscribed 
_ by her in payment of board for herself, family and servants. The petition 
alleges in general terms the liability of the defendant upon said note. The 
defendant denies her liability, on the ground that at the time she gave the note 
she was a’married woman, under the control of her husband; and that the 
consideration of said note was a thing which her husband was bound to furnish 
her. She has appealed from the judgment rendered against her on that issue. 

During the trial in the court below, the plaintiff offered witnesses to prove 
that at the time the note was given the defendant’s husband was in necessitoug 
circumstances, and without any visible means. This evidence was opposed by 
the defendant, on the ground that the petition contained no allegation under 
which it could be admitted. The objection was overruled, and the defendant 
took a bill of exceptions. We are of opinion that there is no error in the ruling 
of the court. 

The plaintiff has made a general allegation, that the defendant is personally 
bound for the note. If he fails in this suit he cannot renew it in another form, 
because the general ground of action he has taken includes all others he may 
have, and the judgment in this case would be res judicata against him in any 

4 other. 

This being the only suit which the plaintiff can maintain upon the note, he 
ought to be permitted to adduce all the evidence in support of his claim, unless 
the generality and vagueness of his allegations concealed from the defendant the 
real purport of the suit, and the evidence offered under those allegations took 
him by surprise. 

We are unable to perceive any intentional concealment on the part of the 
plaintiff, and we are satisfied, that the evidence objected to did not operate a 
surprise to the.defendant. The record of separation between her and her hus- 
band had already been introduced in evidence without opposition from her. 
That record shows that she had obtained a judgment against her husband for 
$3398 05 with legal interest on a portion of it since 1839, and on the remainder 
since 1840. It further shows that $2000 only have been paid on this judgment 
by the sale of the husband’s property. We are bound to presume that he had 
no other which could be seized, otherwise the judgment of separation would be 
void. This evidence, showing that the defendant’s husband had no visible 
means, and the testimony offered to prove the same fact, could not have taken 
her by surprise. It being satisfactorily shown that her husband had no property, 
she was bound to support alone the expenses of her family. C. C. 2409. 

We do not think, that the form of the note impairs her liability. She acknow- 
ledges it to be her own, and the signature of her husband was merely added as 
proof of authorization. 

The board furnished, moreover, is proved to be worth the sum claimed ; and 
no objection was made to the introduction of the evidence of its value. 

The judgment is therefore affirmed, with costs. * 
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JEAN Brerre Sovserain v. S. D. Renavx. 


Where the plaintiff states the amount he sues for in the petition, and swears that the defen- 
dant is indebted to him for the amount stated in the petition, it is a sufficient specification 
of the sum due to sustain the attachment. 


An affidavit of the creditor stating that he believes the defendant is about to depart perma- 
nently from the State is sufficient to authorize an attachment, the other requisites of the 
law being complied with. 


PPEAL from the District Court of East Baton Rouge, Burk, J. George 
S. Lacey, for plaintiff. Andrew S. Herron, for defendant. The judgment 
of the court was pronounced by 

Preston, J. The plaintiff issued an attachment against the property of the 
defendant. The latter moved to dissolve it, on the grounds: Ist. That the 
plaintiff had not stated in his affidavit at the foot of his petition the amount due 
him by the defendant. 2d. That the law requires the plaintiff to make affi- 
davit that the debtor has left the State permanently, or resides out of the State, 
or conceals himself to avoid citation: neither of which facts is stated in the 
plaintiff’s affidavit ; but only, that he believes the defendant is about to depart 
permanently from the State. 3d. The showing made by the plaintiff is totally 
insufficient to prove that the defendant was about to leave the State. The dis- 
trict court dissolved the attachment, upon the second ground : the plaintiff has 
appealed, and asks the reversal of the judgment of the district court ; that the 
attachment should be reinstated; and that further proceedings should take 
place in the case, according to law. 

The first ground for setting aside the attachment is not tenable. Two claims 
are presented in the plaintiff’s petition, and the exact amounts of each are 
stated. The plaintiff then deposes that the defendant is indebted to him the 
amounts set forth in the foregoing petition. This is sufficient: the plaintiff 
could be convicted of per} > did not believe that the amounts mentioned 
in the petition were due to him. 

Nor should the second ground filed have been maintained. The act of 1839, 
in amending the Code of Practice, changed nothing but the phraseology of the 
first clause of art. 240, substituting the word ‘* permanently” for the four words 
“never again to return.” It is, therefore, still the law of the land, as prescribed 
by that article, that “a creditor may obtain an attachment of the property of 
his debtor, when such debtor is about leaving the State permanently, without 
there being a possibility, in the ordinary course of judicial proceedings, of 
obtaining or executing judgment against him previous to his departure.” 

To obtain an attachment on this ground, the 243d article of the code requires 
the creditor, beside complying with the other requisites of law, to present a 
petition with a declaration made on oath that his debtor is on the eve of leaving 
the State forever. The article next prescribes the oath necessary in order to 
obtain an attachment in the cases in which it is allowed by law. The Legisla- 
ture, by the 5th section of the act of the 20th of March, 1839, proceed to amend 
the oath to make it conform to their amendment of article 240. The original 
oath required was, that ‘the debtor had left the State never again to return.” 
The amendment changed it to this form, “that he verily believes that the 
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Semana debtor has left the State permanently.” To use the words of the amendatory 


Ranaez. 





act, ‘it shall be sufficient for the creditor to swear to the existence of the debt 
demanded by him, and that he verily believes that the debtor has left the State 
permanently, or that he resides out of the State, or conceals himself so that 
citation cannot be served upon him,” in order to obtain attachments in those 
three cases. But this by no means repeals that part offrticle 243 which pre- 
scribes the oath to be taken when the debtor is on the eve of leaving the State 
forever, and much less the first clause of article 240, which the law does not 
purport to alter, and which allows an attachment to issue when the debtor is 
‘‘about leaving the State permanently, without there being, in the ordinary 
course of judicial proceedings, a possibility of obtaining or executing judgment 
against him previous to his departure.” 

The law allowing an attachment in this case remains in full force, and the 
plaintiff made the oath required by it. It has been acted upon by the bar, and 
recognized by the courts, as being in force from 1839 until the present time. 
See the case of Sawyer v. Arnold, 1st Ann. 316. 

The third ground for dissolving the attachment has not been pressed in this 
court, nor was any evidence offered in opposition to the oath of the plaintiff in 
the district court. 

We think the attachment should have been maintained. The order dissolving 
it is therefore reversed, the attachment reinstated, and the case remanded for 
further proceedings according to law; and the appellee is condemned to pay 
the costs of the appeal. 





Wits Carry v. J. and G. Ranpo.ipnu. 


The objection that a suit is on a contract, and that the defendant is not entitled to recover 
on a quantum meruit, is one which should be nade before the evidence is introduced to 
establish the guantum meruit. 

A suit may be maintained on a building contract although the work be defective or unfinished, 
and the remedy of the defendant in such a case is, for the reduction of the price agreed 
upon to the extent of the damages sustained by reason of the defective performance of the 
work. 


PPEAL from the District Court of East Baton Rouge, Burk, J. Amos 
Adams, for plaintiff. George S. Lacey, for defendants. The judgment of 
the court was pronounced by 

Rost, J. The plaintiff sues upon a building contract, and claims the sum of 
$600 which is the entire consideration of it. 

The defendants admit the contract, but aver that the plaintiff has failed to 
fulfill the stipulations on his part, and that so far from having derived any benefit 
from his work, they have sustained, in consequence of it, $500 damages, which 
they claim in reconvention. There was a verdict and judgment in favor of the 
plaintiff for $350, and the defendants appealed. 

The argument of the counsel for the appellant is, that the plaintiff sues upon 
a contract, and that he has failed to show that he had completed the work, and 
complied with the contract on his part, and has tnade no claim on the quantum 
meruit, the action must be dismissed. 
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If these exceptions were at all tenable, they should have been pleaded in 
limine litis. The defendants waived them by joining issue on the merits, going to 
trial, and suffering evidence of the value of the work done to be received with- 
out objection. But under the uniform jurisprudence of this court, a suit may 
be maintained upon a building contract, although the work be defective or unfi- 
nished, and the rem of the defendant in such a case is for a reduction of the 
price agreed upon to the extent of the damages sustained by reason of the 
defective performance. See the cases of Bethmont v. Davis, 8 M. R. 391. 
Thornton v. Linton, 3 L. R. 255. The principle of these decisions is embodied 
in article 2740 of the code. 

On the merits, the evidence as to the value of the work done is conflicting. 
But it is proved, that the defendants are using the sugar-house and purgery 
erected under the contract; and a jury of the neighborhood had far better 
opportunities for kngvwipg its real value than we have. There is nothing in the 
record to induce us to believe that justice has not been done between the 
parties. 

The judgment is therefore affirmed, with costs. 


A.C. Roy v. Gorton and Mason. 


An erroneous date given to a receipt may be corrected by parol evidence. 
The clerk’s memorandum ‘of the evidence should show by which party the evidence was 
introduced. 


PPEAL from the District Court of Tensas, Richardson, J.T’. Curry, for 
plaintiff. LL. Vincent, Reeves und Shaw, for defendants. The judgment 
of the court was pronounced by 

Suivei., J. This suit is brought upon a receipt signed by Gorton and 
Mason on the 11th of September, 1846, by which they acknowledge to have 
received of W. C. Roy, on deposit, the sum of $463 12, and promise to account 
for it when called upon. The defendants acknowledge having given the receipt, 
but say that at various times they had made payments to Roy, and on the 13th 
October, 1846, paid him the balance, and took a final and full receipt, bearing 
date, by a clerical error, October 13th, 1845, instead of October 13th, 1846. 
The judge gave judgment in favor of the plaintiff for the whole amount of the 
deposit ; and the defendants have appealed. 

We are not informed what view the district judge took of the evidence in 
this cause, except from the general conclusion presented by his decree. An 
examination of the evidence, unassisted by his views as to the particular docu- 
ments offered at the trial, and the credibllity of the witnesses, has left our minds 
unsatisfied as to the correctness of the plaintiff's claim; and we have concluded 
that the ends of justice will be promoted by remanding the cause for a new trial. 

in doing so, we will remark that the testimony and documentary evidence 
point, it seems to us, to the conclusion that the date of the receipt for $306 22 
is a clerical error. ‘The question of the genuineness of this receipt, and of the 
alleged mistake of date, are the main points in the case, and should receive the 
principal attention of the litigants. It is proper, also, to observe that the clerk’s 
statement of facts is loosely prepared. It should have stated which party offered 
particular items of evidence, and not have left this to inference. 

Judgment reversed, and cause remanded ; plaintiff to pay costs of appeal. 
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Jacos Hoover v. D. F. MILige. 


A contract for the purchase of real estate cannot be proved by parol. C. C. 2255. But 
where a party interrogated upon oath confesses the contract, that confession forms the 
written evidence of the title. 

A party interrogated on oath must simply confess or deny the fact about which he is inter- 
rogated ; but he may also state other facts tending to his defence, provided they be closely 
linked to the fact on which he has been questioned. If he admits the existence of an 
agreement, which he says was afterwards broken by the other party, the latter will not 
be considered as closely linked with the admission, but merely the affiant’s opinion upon 
what may be a question of law. C. P. 353. 

In doubtful cases the agreement is to be interpreted against him Who has contracted the 
obligation ; and where one of the parties has had an opportunity of giving the necessary 
explanation and has not done so, the inference is that the explanation would have been 
disadvantageous tohimif made. C. C. 1952, 1953. 

If a party interrogated on oath answers evasively, the interrogatories may be taken as 
confessed against him, even without an application from the other party. 


PPEAL from the District Court of Concordia, Farrar, J. H. B. Shaw, for 
plaintiff. Stacey and Sparrow, for defendant. The judgment of the court 
was pronounced by 

Rost, J. The plaintiff seeks to recover a tract of land in the possession of 
the defendant, which he purchased at the probate sale of the succession of the 
late John P. McNeill. He also claims damages. The answer is, that Mc Neill 
died in Mississippi in 1837, leaving Alvarez Fisk his testamentary executor; 
that shortly after, the respondent entered into a written agreement with Fisk 
for the purchase of the land, and, under said agreement, tovk actual possession 
of it, and has remained in possession up to the present time ; that in 1848, a 
dative testamentary executor was appointed in this State, who caused the land 
to be advertised for sale at public auction, under an order of court; that the land 
being situated between the plantations of the plaintiff and of the respondent, 
they entered into a verbal agreement for the purchase of it on joint account, 
each to take the half adjoining his own land, and the division line to be drawn 
according to one of two plans, sketches of which were in the hands of the 
legal adviser of the plantiff, the said plaintiff having the choice; that the land 
was adjudicated to the plaintiff under this agreement, and that he now refuses 
to comply with it. The defendant further avers, that he has made a tender of 
half of the price; and he prays, that upon complying with the terms of the 
sale, he may be decreed to be the owner of the upper half of the land in con- 
troversy. 

For the purpose of proving the alleged agreement, the defendant propounded 
the following interrogatory to the plaintiff: Did you, or not, previous to the pro- 
bate sale of the land described in your petition, agree with Mr. D. F. Miller, 
the defendant, to buy the same in partnership, to be divided in one of two ways 
as shown in a sketch drawn by Mr. Miller, by which the Jand was cut into 
equal moieties, the upper half to belong to Mr. Miller, and the lower half 
to you? 

The answer of the plaintiff was, that they had made a partial private agree- 
ment to that effect, and that afterwards said agreement was broken. 
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$300 damages. The defendant has appealed from the judgment rendered on 
the verdict. 

In the course of the trial, the defendant’s counsel excepted to the opinion of 
the court rejecting the evidence of witnesses offered by him, to prove that when 
the land was about to be sold a verbal agreement was entered into, in their 
presence between the plaintiff and the defendant, to the effect that the land was 
to be purchased by the plaintiff for the joint benefit of himself and the defen- 
dant, each paying one half of the price; and further, that after the adjudication 
the plaintiff had repeatedly acknowledged the defendant to be the owner of one 
half of the land. We are of opinion that the district judge did not err. We 
express no opinion upon the question, whether parol evidence would have been 
admissible if the object of it had been to explain the ambiguity in the answer of 
the plaintiff to the interrogatory put to him. It is enough to say, that the 
evidence was offered without reference to that answer, and that it was a distinct 
attempt to prove by parol a contract for the purchase of real estate, in direct 
violation of art. 2415 of the code. The case stands before us as it did before 
the district court on the interrogatory of the plaintiff, and the answer of the 
defendant to it. Article 2255 of the code provides, that every transfer of 
immovable property or slaves must be in writing; but if a verbal sale or other 
disposition of such property be made, it shall be good against the vendor, as well 
as against the vendee, who confesses it when interrogated on oath, provided 
actual delivery has been made of the immovable property or slaves thus sold. 

Under that article, when the party interrogated admits the contract, the inter- 
rogatory and answer become the written evidence of title. The defendant in 
this case did not object to the sufficiency of the answer, and did not require the 
plaintiff to answer over. The only thing to be ascertained therefore is, whether 
the interrogatory and answer, as they stand, are sufficiently definite and certain 
to prove a contract, and establish the title of the defendant. 

The rule in answering interrogatories is, that the party interrogated must 
simply confess or deny the fact; but that he may state some other facts tending 
to his defence, provided they be closely linked to the fact on which he has been 
questioned. C. P. 353. The last part of the answer in this case, that the 
agreement was afterwards broken, so far from stating a fact closely linked to the 
question asked, is not a fact at all within the meaning of the Code of Practice. 
It is nothing more than the plaintiff’s opinion on a question of law, admitting the 
existence of the contract before it was broken. If the breach originated in the 
act or omission of the defendant, the plaintiff should have shown that act or 
omission. If the breach occurred through the fault of the plaintiff, the defen- 
dant does not elect to consider the contract as broken, and has a right to claim the 
specific performance of it. We will therefore disregard this portion of the answer, 
and determine the rights of the parties on the interrogatory and the answer, thut 
a partial agreement had been entered into, to the effect mentioned in said inter- 
rogatory. This being the title of the defendant, if any he has, the case stands 
as if before the sale the following agreement had been entered into in writing: 
“1, Jacob Hoover, do partially agree with D. F. Miller, here present and 
accepting, to buy on joint account with him, at the probate sale of the succes- 
sion of John P. McNeill, the land belonging to that succession in Louisiana, and 
adjoining our respective plantations above and below: each to pay one-half of 
the price, and the land to be divided into two equal portions, in one of two ways 


The case was tried before a jury, who found in favor’ of the plaintiff, with 
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Mowat as shown by a sketch dgreed upon by, the parties, the upper half to belong to” 
Mutter. _ the said Miller, andthe lower half to me. 

This agreement may be said to embrace two distinct contracts: the first is 

to purchase the land, with the understanding that each of the purchasers is to 

rte the half adjoining his plantation; the second relates to the fixing of the 
boundary between them. There is no contest in relation to the boundary, and 
the only question before us is as to the promise of the plaintiff to purchase the 
land on joint account with the defendant. That promise would be established 
beyond all doubt by the supposed agreement, if the word partially was not found 
in it. The thing to be purchased is accurately described: the agreement to 
purchase it would in that case be free from ambiguity, and the fact that no 
price is mentioned would not affect its validity. Both parties were present at 
the sale; and so long as one bid under the agreement, and the other did not 
object, the bid, if accepted, was binding upon both. 

The word partially, made use of by the plaintiff, standing as it does unex- 
plained, cannot affect the contract to the prejudice of the defendant. The rule 
is, that in doubtful cases the agreement is interpreted against him who has con- 
tracted the obligation, and that if, as in the present case, the doubt or obscurity 
arise for the want of necessary explanation which one of the parties ought to 
have given, or from any other negligence or fault of his, the construction most 
favorable to the other party shall be adopted. C. C. 1952, 1953. 

It was incumbent upon the plaintiff to have explained what he meant by a 
partial agreement; and as he has not done so, the law presumes that the explana- 
tion, if given, would have been to his disadvantage, and that there is nothing in 
this ambiguous expression that can diminish or affect his liability under the con- 
tract. Whiting v. Ivey, 3d Ann. 649. Barian v. Sterling, 2 N. S. 55. 
Knight v. Munhison, 1 R. R. 31. 

There are other principles of law upon which the case might safely be deter- 
mined. The answer of the defendant to the interrogatory was manifestly 
evasive ; and whenever this is the case, courts of justice are justified in disre- 
garding the answer, and taking the interrogatory for confessed. This has 
repeatedly been done without an application from the party interested to that 
effect. 

It was said in argument, that article 2255 was not applicable, because the pos- 
session had not been delivered to the defendant by the plaintiff. The possession 
was delivered to the defendant by the legal representative of the succession of 
McNeill, under which the plaintiff claims; and he purchased with full know- 
ledge of that actual adverse possession. Such a possession has the character 
required by the article of the code. 

It was further urged, that the agreement of the parties to buy the land jointly, 
for the purpose of avoiding the competition of each other at the auction sale, 
was immoral, and that no action can be maintained upon it. Whatever may 
have been the motives which induced the parties to enter into the contract, the 
law has no means to reach them. It is enough that the contract itself is lawful 
on its face, and discloses nothing contrary to good morais or public policy. 

The land was sold on a credit of one and two years, and the first installment 
has matured. We are of opinion, that the defendant has made out his case, and 
that upon his refunding to the plaintiff $5401 88 with legal interest from 
November 6th, 1850, till paid, in satisfaction of one-half of the first installment, 
if that installment has been paid, or on paying that amount to the dative @xeeutor 
of McNeill, if it has mot already been paid by the plaintiff; and furthefy~on 
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: assuming the payment of the like sum of $5401 88, due on the 3d of Novem- 


ber, 1852, according to the terms of the sale, and obtaining from the dative execu- 
tor the release of the plaintiff for that . the defendant is entitled to a con- 
veyance of the upper half of the land in vérsy. For the purpose of car- 


rying these dispositions into effect, as wll as to have the boundary fixed, the 
case must be remanded. 

It is therefore ordered, that the judgment in this case be reversed, and the 
case remanded for further proceedings according to law, and in conformity with 
the principles stated in this opinion; the plaintiff and appellee paying the costs 
of this appeal. 





Lawson B. McKekx v. J. J. and W. Amonetr. 


By the common law, a surety is not entitled to a subrogation to the rights of the creditor 
upon paying a joint judgment against him and the principal. The judgment is extin- 
guished by the payment. ’ 

Compensation must rest on the basis of good faith; and where the party setting up the same 
has been guilty of bad faith in acquiring his claim, he will not be allowed the benefit of 
compensation. 


i from the District Court of Madison, Richardson, J. Bemiss, for 
plaintiff. J.J. Amonett, for defendants. The judgment of the court was 
pronounced by . 

Rost, J. This action is brought to recover from the defendants two slaves, 
named Sam and Asbury, or their value. The defendants answered that they 
acquired title to the slaves on the 3d of August, 1846, at a sheriff’s sale, made 
by virtue of an execution issued in the suit of the Bank of Tennessee, for the use 
of W. and J. J. Amonett and J. Folkes, v. McKee ; being a proceeding by execu- 
tory process upon a judgment obtained in Tennessee against McKee, Follces et 
als. They also allege that they, with Folkes, were the owners in equal portions 
of that judgment; and pleaded its amount in compensation and reconvention. 
They cited Folkes in warranty by service of citatiog upon a curator ad hoc 
appointed to defend him. The curator filed an answer, in which he unites 
with the defendants in asserting the validity of their title, and also in their pleas. 
An unsuccessful motion was made by the plaintiffs to strike out the call in war- 
ranty. There was judgment in favor of W. and J. Amonett and Folkes, for the 
amount of the Tennessee judgment, after deducting the value of the slaves, 
which was estimated at $533 33. The plaintiff has appealed. 

In order properly to appreciate the title which the defendants assert, under 
the sheriff’s sale, it is necessary to review the circumstances which preceded 
their purchase. It appears, that on the 23d January, 1846, a suit by attach- 
ment was brought in the district court for the parish of Madison by one Powell 
against McKee, a non-resident, upon an alleged indebtedness. The petition was 
signed by A. Pierce and the Messieurs Amoneti as the attorneys of Powell. 
The attachment bond given in favor of the absent defendant, as required by law, 
to protect him from such damages as he might sustain if the attachment should 
be found to have been unlawfully issued, was signed by Pierce and James J. 
Amonett, as sureties. Under the writ, the sheriff on the same day seized, as 


the property of McKee, three slaves, Sam, Asbury and Iebecca, and also a 
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wagon and harness. On thr same day, W. S. Thompson, purporting to act as 
the agent of McKee, the abserit defendant, but who was in reality the accom- 
plice of Powell, executed, with the consent of Powell, a forthcoming bond for 
the slaves and chattels, conditiohed for the satisfaction of such judgment as might 
be rendered against McKee. Thidgond is signed by A. Pierce and James J. 
Amoneit, as sureties; they, as we have already stated, being the attornies of 
record for and sureties of the attaching creditor. At the foot of this bond isa 
memorandum of like date, signed by Powell, in which he states, that though 
the bond is conditioned to pay the judgment rendered against McKee, he only 
requires that the property attached be forthcoming, and acknowledges that one 
of the slaves, Rebecca, and the chattels attached have been placed in his posses- 
sion. On the same day, an agreement, attested by J. J. Amonett, was signed 
by Thompson, purporting to act as agent for McKee, and by Powell, by which 
it was agreed that the two slaves, Asbury and Sam, should be left with Pierce, 
until the suit should be determined, with liberty to hire them out. They sub- 
sequently, it appears, came into the possession of the Messieurs Amonett. On 
the 21st of April, 1846, McKee appeared in the cause, by counsel, and moved 
the dissolution of the attachment, upon the ground that the property attached 
had been secretly and fraudulently removed from his domicil in the State of 
Mississippi by the plaintiff Powell. Upon hearing, on the 21st of April, 1846, 
a decree was made dissolving the attachment; and in the same month Powell 
obtained an order for a suspensive appeal. Pierce and the Messieurs Amonett 
signed the appeal bond as his sureties. The cause was determined in this court 
at the February term, 1849, by an affirmance of the judgment. The court then 
observed, what we may now reiterate, that the evidence showed conclusively 
that the plaintiff Powell obtained fraudulent possession of the property attached, 
in the State of Mississippi, and clandestinely removed it to this State without 
the knowledge or consent of the owner and defendant, McKee ; and imme- 
diately levied an attachment upon it. We held, that the wrongful and fraudulent 
act of the plaintiff in bringing the defendant’s property into this State, gave no 
jurisdiction to our courts, and that the district court did not err in dissolving the 
attachment. 

Being thus foiled for fhe time being in the attempt to deprive McKee of his 
property through the attachment, but, at the samte time, holding on to the pos- 
session of the slaves, through the instrumentality of a suspensive appeal, another 
device was put in motion. William Amonett went to Tennessee, and, on the 
14th of May, 1846, obtained from the clerk of the Circuit Court of Shelby 
County in that State, an authenticated transcript of the record of the suit of 
the Bank of Tennessee v. McKee, Folkes et als. Although the visit of Mr. 
Amonett to Tennessee is not expressly proved by the testimony of witnesses 
who saw him there, it results conclusively from the fact admitted at the trial of 
the present cause, that the body of the transcript is in his handwriting. On the 
20th of May, 1846, a suit was brought upon this transcript ic the name of the 
Bank of Tennessee, which is represented in the petition as * suing for the use 


’ and benefit of Jeptha Folkes, of the State of Tennessee, and J. J. and William 


Amonett. And here, in passing, we may remark, that there is no evidence 
whatever offered by the defendants to show that the Bank made an assignment 
of its judgment, or authorized suit to be brought in its name for the use of 
Messrs. Amonett and Folkes, or that the Messrs. Amonett ever acquired an 
interest in the claim. The petition in that cause further stated, that McKee 
had been condemned in the Tennessee judgment, as principal debtor, and Folkes 
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as endorser; and that, as endorser, he had paid the amount of the judgment McKre 
and costs, and thereby became the subrogated creditor of M:Kee. Upon this Jou, 
petition and transcript an ex parte decrgg was forthwith obtained. rendering the 

judgment executory in this State, and ordering a writ of seizure and sale to 

issue. On the 9th of June, 1846, a writ was issued; the slaves, Sam and 

Asbury. were seized, and, in the ensuing August, were sould at sheriff's sule to# 

J. J. and William Amonett, the present defendants, for the sum of $533 32; 

which was settled. by direction of Messrs. Amonett, by crediting that amoun 

upon the writ An appointment of curator ad hoc to represent McKee was 

mude by the judge; but it does not appear from the record that the person 

named accepted the appointment, or took any action to protect the absent defen- 

dant, by notifying him of the seizure or otherwise. In the’ ensuing full or 

winter, W. Amonett suld the slave Sam to Pugh, for an amount not shown by 

the evidence ; and the slave Asbury was sold by one of the Messrs. Amonett, 

for $375 or $400. 

It is proved by a witness, examined under commission taken out by the defen- 
dants, that the Tennessee judgment was paid and satisfied by Folkes, the 
endorser of the bill of exchange drawn by McKee, Young & Co., upon which 
that judgment was obtained against the several parties to the bill. A counsellor 
at law in Tennessee, who was also examined under a commission taken out by 
the defendants, deposes that the common law prevails in Tennessee, and that a 
payment there by the endorser of a bill constitutes a cause of action against the 
drawer for the amount paid, and a legal right of set-off to any debt or money 
demand upon which the common law action of debt or indebitatus assumpsit 
would lie. He also gives as his opinion, that by the law of that State, as at 
common law, payment of a judgment by one party extinguishes that judgment 
as to all parties. 

The opinion expressed by the witness, that a joint judgment against the 
drawer and endorser of a bill of exchange is extinguished by a payment of that 
judgment by the endorser, is sustained, we find, by learned commentators. 
The rule, says Mr. Pittman, in his treatise on Principal and Surety, which enti- 
tles the surety, upon paying off the debt of his_ principal, to call upon the 
creditor for a surrender of all the securities which he has belonging to the prin- 
cipal for the purpose of obtaining his reimbursement, must be qualified by 
considering it to apply to such securities as continue to exist, and do not get 
back upon payment to the person of the principal debtor. So, observes that 
author, where the principal and surety gave to the creditor a joint and several 
promissory note, and the creditor brought separate actions against the principal 
and surety, and upon execution issued upon the judgment obtained against the 
surety. the surety paid the debt and costs. Upon bill filed by the representatives 
of the surety for the purpose of obtaining an assignment of the judgment which 
had been recovered by the principal debtor, it was held that the creditor baving 
been paid his debt the judgment was satisfied, and the creditor would not have 
been permitted to proceed upon it at law against the principal ; and it not being 
available at law in his hands, neither was it available in equity in the hands of 
the surety, and consequently the surety could not compel an assignment of it. 
To the same effect is the language of Mr. Story, in his treatise on Equity Juris- 
prudence, § 499 ef seg. See also the opinion of Lord Elden, in Copis v. Mid- 
dleton. Ib., in note. 

How then do the defendants stand before us? They are purchasers under 
executory process, issued upon an ef parte decree obtained by themselves, upoa 
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a judgment which was extinct in the State where it was rendered, and by whose 
laws its legal effect must be determined. This executory process was enforced 


by themselves, the defendant and owngs being absent, against property fraudu- 7 


lently. brought, asthey well knew, into the jurisdiction of the court; and which 
they, colluding with the parties who hud been guilty of so bringing it here, had 
managed to withhold from its owner, after the unlawfulness of the attachment 
had been adjudged, by means of a suspensive appeal. It is impossible for a court 
of justice to sanction a title so obtained, or view those purchasers in any other 
light than as wrong-doers, who are bound to restore the property so obtained, 
or respond to the owner in its value at the time of the wrongful conversion. 

The attitude in which the defendants present themselves is also.a sufficient 
reason fur disregarding the plea of compensation. As we observed in the case 
of Nolan v. Shaw, ante p. 40, compensation must rest on the basis of good faith. 
See also Civil Code, article 2207. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and it is further decreed, that the plaintiff recover of the defendants, J. J. Amo- 
nett and of the succession of William Amonett, deceased, in solido, the sum of 
$1050, being the value of the slaves, Sam and Asbury, with interest thereon 
from the 3d day of August, 1846, ‘until paid, and costs in both courts. 





7 
Grorce W. Grove v. J. L. Roperts, Assignee, &c. 


At common law, where a party has received paper as collateral security, he may excuse 
himself from liability for the failure to collect, upon showing the insolvency of the parties 
bound by the collateral paper or the inutility of suit; the rule being that the pledgee is 
liable ouly for the damages sustained by the pledyor. 


PPEAL from the District Court of Madison, Richardson, J. J.B. Bemiss, 
for plaintiff. Stacey aud Sparrow, for defendant. The judgment of the 
court was pronounced by , 
Suipewz, J. In March, 1840, J. B. Coleman brought suit against Grove 
upon a note of $7000, due in 1839, made by Grove to the order of und endorsed 
by Harris and Lape. In November, 1840, Grove filed an answer, accom- 
panied by his affidavit, in which he alleged that Coleman was not the owner of 
the note, but that it belonged to Harris and Lape, or William Lape, one of that 
firm, and that he had an offset against them in the form of a judgment obtained 
aguinst them in Mississippi and held by him. lnterrogatories for the purpose of 
estublishing this defence were prupounded to Coleman. The cause was con- 
tinued until Muay, 1843, when, with the consent of Grove, a supplemental peti- 
tion was filed by Coleman, in which he states that pending the suit the note had 
been transferred to the assignees of the Bank of the United States, and asked 
leave to prosecute the cause for their use. Atthe same term of the court the 
cause was brought to trial, the defendant dispensed the plaintiff from answering 
the interrogatories; no evidente whatever was offered in support of the defence, 
and judgment was entered in favor of Coleman tor the use of the bank’s assig- 
nees for the full amount of the note and interest, with mortgsge upon certain 
slaves. 
No action appears to have been taken by the assignees on this judgment until 
the year 1848, when they seized the slav@s under fieri fucias ; and thereupon 
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Grove brought the present action, and obtained an order of injunction upon the 
ground that he was entitled to have various sums credited upon the judgment. 
He was unsuccessful in the court below, and has appealed. 

The first credit claimed is for an amount of $905 75. This sum was paid in 
New Orleans on the 28th of May, 1840, by Reynolds, Byrne & Co., the factors 
of Grove, to the Merchants’ Bank, as agent of the Bank of the United States, 
and a receipt was given in the following words: * Received, New Orleans, 28th 
of May, 1840, from Messrs. Reynolds, Byrne & Co., the sum of nine hundred 
and five dollars and seventy-five cents, on account of G. W. Grove. (Signed,) 
R. Copxanp, Assistant Cashier of the Merchants’ Bank.” 

The receipts contains no imputation of payment, and no parol evidence has 
been adduced to show what was said or agreed upon at the time of payment. 
We must look, therefore. to the contemporaneous circumstances and subsequent 
facts for a solution of the contest between the parties. Grove insists that the 
payment should be imputed to the note and judgment for $7000, . The assig- 
nees contended, successfully, in the court below, that the imputation should be 
made to a judgment obtained in Mississippi by Briggs. Lacoste § Co. against 
Grove, for $3892 56; upon which judgment Briggs, Lacoste §- Co. obtained a 
decree in this State, rendering it executory in 1839. They issued un execution 
upon it in February, 1840, which was returned nulla bona on the 24th of April, 
1340. On the 29th April, 1840, if not earlier, this judgment was transferred 
by Briggs, Lacoste § Co. to the Bank of the United States. 

It does not appear from the evidence whether the Bank of the United States 
held the note of $7000 on the 28th of May, 1540, when the payment for account 
of Grove was made; and the uncertainty in which this matter is left, would be 
a sufficient reason for not disturbing the imputation made by the district judge 
to the Lacoste judgment, which was unquestionably held by the bank at that 
tine. Besides, the conduct of Grove in the defence of the suit brought by 
Coleman upon the note of $7000, is inconsistent with his present pretensions. 
He asserted, as we have seen, in his answer and affidavit in 1842, that the note 
belonged to Hurris and Lape. The only offset he then urged was a judgment 
held against them. When, in 1843, the transfer of the note to the assignees of 
the bank was disclosed, he was still silent as to the credit now claimed; aban- 
doned any further resistance tothe demand, and permitted judgment to go for 
the entire amount of the note and interest. 

Another credit claimed in the petition for injunction was the amount of a judg- 
ment held by Grove against Harris and Lape, for $2394 37. This credit was 
also refused by the district judge, who held that it should be imputed to the 
Lacoste judgment. In this opinion we concur. A witness produced hy Grove 
proves that there probably had once been an understanding between Grove and 
the bank, or its assignees, to allow the credit in question upon the Coleman claim. 
But this witness deposes, that at or about the time the judgment in the suit of 
Coleman v. Grove was obtained, Grove consented that the credit to which he 
might be entitled on account of the Lape and Harris debt, should be imputed 
upon the judgment of Briggs, Lacoste § Co. against him, which had been 
transferred to the bank. The trustees, whose counsel the witness was, had 
agreed to extend the time of payment of both claims in case he, Grove, would 
secure the payment of the Briggs, Lacoste § Co. judgment, which was not 
then secured. It was to avoid the trouble of giving that security that the above 
agreement was made. The testimony of this witness is not contradicted, and, 
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on the contrary, is sustained by the other evidence in the cause. It harmonizes 
with the acts of Grove, as shown by the gecord of the Coleman case. Aftér 
that suit had been in prosecution nearly three years, Grove is found assenting to 
the amendment of the pleadings, and the appearance of the assignees as plain- 
tiff in the cause, abandoning the defence previously pleaded, and suffering judg- 
ment to go in favor of the assignees for the entire claim. On their part, the 
assignees do not issue execution until a Jong interval has elapsed. 

The next question for our consideration is, whether the district judge pro- 
perly refused to charge the assignees with the balance, or any part of the 
balance, due upon a note of Walker endorsed by Payne and Pinkard, which 
appears to have come into the hands of the bank as a collateral security for the 
judgment in the case of Briggs, Lacoste & Co. v. Grove. At the trial, it 
appeared that the assignees had endeavored to collect it amicably, but without 
success. They did not bring suit upon it, and were unable to produce it at the 
trial, it having been lost or mislaid after being placed in the hands of their 
attorney. ‘The evidetice satisfied the mind of the district judge, that in conse- 
quence of the insolvency of the parties. (two of them were discharged in bank- 
ruptey in 1841 and 1842, and the other name was unavailable down to the time 
of the trial.) suits against any of them would have been a fruitless expense, and 
that the claim was worthless. 

The contract of pledge was made in Mississippi. We understand the rule 
of the common law in such a case to be, that the measure of damages for not 
putting the note in suit, supposing that the bank was under an express or implied 
agreement to do so, would be the injury sustained by the pledgor. and that the 
pledgee may excuse himself by showing the insolvency of the parties to the 
instrument. Upov payment of his debt, the pledgor would have a right to 
receive the note pledged, and upoo refusal would have his action of trover. In 
that action, a bailee, not in bad faith, may show, in reduction of damages, the 
insolvency of the maker. 

If the district judge had thought that it was still of some importance to Grove 
to get back the note, and had assessed some portion of its amount as damages 
for the failure to bring it into court to be delivered to him on his paying the 
creditor, we would not have been disposed to reverse sucha decree. But us he 
virtually declared by his judgment that it was utterly worthless, and as Grove, 
by his long silence, may be supposed to have regarded the matter in the same 
light, we do not feel authorized to disturb the judgment. 

There was an application for a new trial, which we think was properly refused 
by the district judge. The plaintiff was notified by the special plea of the 
defendants that they relied upon an agreement respecting the imputation of the 
judgment against Lape and Harris ; he did not show in his affidavit for a 
new trial, unsuccessful diligence to obtain the testimony of the witnesses named 
in the affidavit, nor had he made an application for continuance. 


Judgment affirmed, with costs. 


7 * 
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James C. Dawson v. Hits Crepirors. 





Where a party opposes a.tableau for the distribution of an insolvent’s estate, upon the 
ground that a sum has been allowed to the wife of the insolvent upon a judgment in her 
favor recognizing a tacit mortgage, he must allege the judgment to be fraudulent in order 
to set it aside, 











NEW ORLEANS, MARCH, 1851. 213 


Where the wife has obtained a judgment against her husband, which became null underC. Dawson 
C., 2402, she may instituté a second suit and obtain another judgment, the effect of 
which will not be impaired by the first Judgment. 


PPEAL from the District Court of East Baton Rouge, Burk, J. J. M. 
Brunot, for appellant. A.M. Dunn, for appellee. The judgment of the 
court was pronounced by 

Suiveit, J. The syndic of Dawson filed a tableau of distribution, in which, 
after proposing to apply the proceeds of certain lands and slaves to the payment 
of certain privileged creditors, he awarded the balance of the fund to Mrs. 
Dawson, as the holder of a tacit mortgage recognized by a judgment against her 
husband. Menard filed an opposition, in which he claims to have held a mort- 
gage upon two slaves, and demands the application of the proceeds of their sale 
to his debt in virtue of his mortgage. He did not allege that the wife’s judg- 
ment was fraudulently obtained, nor tender an issue as to the existence of her 
tacit mortgage. 

We think the district judge did not err in refusing to recognizé the alleged 
mortgage right of Menard In 1839, W. C. Gayle endorsed several notes for 
Dawson's accommodation, and Dawson executed a mortgage in his favor in the 
following terms: ‘* Which three notes were drawn by him, the said James C. 
Dawson: now he, the said appearer in consequence of said endorsement given 
to him through friendship, and in order to secure the said William C. Gayle 
against any trouble, losses or disbursements of money that could arise, should 
the appearer fail to meet the payment of the said notes, or either of them, at 
the several times as they will respectively become due, or at any other, should 
either of the notes be renewed by him, the said James C. Dawson, does hereby 
mortgage and hypothecate to the said William C. Gayle, his heirs and assigns, 
the following property, to wit, two slaves,” &c. 

The note offered in evidence by Menard, is not one of the notes described 
in the mortgage, nor is it proved to have been given in renewal of one of those 


v. 
HIS CREDITORS 


notes. 
It is said that the judgment obtained by Mrs. Dawson is null on its face, 


because it appears from its recital that there had been «a previous judgment of 
separation obtained by her against her husband. It does so recite; but it also 
recites that the previous judgment had become null under the article 2402 of 
the code, for want of execution. So that the wife had a right to institute a 
second suit. See Musev. Yarborough. 13 L. R. 532. 

The judgment of the district court is therefore affirmed, with costs. 





Cuartes McMicken v. J. B. Maxent, Executor. 


An appeal does not lie from an interlocutory order refusing to make the widow and heirs 
parties to a suit against the executor. : , 


PPEAL from the District Court of East Baton Rouge, Burk,- J. 

J. M. Brunot, for the appellant, contended: This is an appeal from the 
ruliog or judgment of the court below, refusing the plaintiff the right to cite in, 
and muke the widow and heirs of J. B. F. Marent, one of the defendants 
deceased, befure issue joined, parties to the suit. The court will find a sugges- 
tion of the death of Mavent, simply, by his counsel, without any “leave” asked 
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for or granted by the court, ‘‘to make proper parties,” as averred in his petition 
afterwards filed on the 21st September, 1850. We have yet to learn, that the 
death of a defendant regularly in court, by service upon himof plaintiff’s petition, 
enables one, claiming to be the representative of the last will of another person, 
to assume and take, in the manner here attempted, the attitude of the original 
defendant. In the present instance, if the person praying ‘he way be received 
as a party to said proceedings in lieu and stead of suid Mazrent,” is viewed in the 
light of a plaintiff, then, in that event, as no replication is known to our system 
of practice, his xverments must be considered as denied, and require proof. 
When Marent died, if his counsel bad suggested not only his death but. as is 
the custom, the name of his heirs or representatives with leave to make them 
parties, there could have been no objection ; provided always the right of these 
persons to represent the deceased in the suit, was vot controverted. Vide C. 
P., art. 120, et passim. 

Our bill of exceptions explains the sole question presented for the solution of 
this honorable court, whether in an action personal to the defendant, the latter 
is released by death, and his heirs and widow cannot be made parties, but, on 
the contrary, the court has the right to pre-judge the question before the plaintiff 
has had an opportunity of citing said widow and heirs. It will be seen from the 
averments @md the prayer of our petition, we no where ask a judgment against 
the estate of A. Couvillier, Senior; but sue the executor, or he who claims to 
act us such, as a trespasser and responsible to us in damages, as any other indi- 
vidual for injury. 

The judgment of the court below refusing us the right to make the widow 
and heirs of Marent parties in lieu of the deceased, and decreeing Thomas G. 
Morgan, Esq., executor of A. Couvillier, Senior, to be the proper detendant, 
we viewed, ut the time, to be in effect a von-suit. It is not pretended the per- 
sons we propose to muke parties, are not the widow and heirs of Marent, and 
we know of no law, in such a cause, which deprives us of the right to cite them 
in and thus make them defendants. It seems to us the heirs ought to become 
their own defensors, in a suit where their ancestor has been regularly made a 
party, since his estate is liable in their hands for his quasi-contracts or offences. 

For the sake of argument, admit the suit was one seeking a judgment against 
A. Couvillier, Senio~’s succession, represented by an executor of his last will, 
what right would a subsequent executor, upon the decease of the first, have to 
assume, in the mode here proposed, responsibility for the tortious acts of the 
Jatter, and thrust himself forward as a defendant in his stead. The deceased, 
against whom the action was brought, might, with his surety, be well able to 
satisfy any judgment we expect to recover; but it by no means follows this 
would be the case with the substitute. Besides ull this, the evidence of the 
illegal acts of the first executor, might very well apply to him, and perhaps his 
surety, to establish our right to recover; but we cannot conceive how the sub- 
sequent executor could be bound by the acts of the predecessor, and the estate 
he represents amerced in damages, where the acts of the executor are acts of 
trespass. The trespasser is liable for his own acts in damages, and cannot dis- 
charge himself on the plea that he is only an agent or representative. Vide 
Tourne et al. v. Lee et al. 8 N.S. 549. Kernion v. Guenor, 7 N. S. 171. 

If at the decease of Marent, the names of his heirs had been given, and we 
had neglected to cite and make them regularly defendants, our action could very 
readily have been hastened by the appearance of the heirs. 

We trust your honors will reverse the judgment of the lower tribunal, by 
ordering our motion for leave to cite and make the widow and heirs of Mazrent 
parties, be allowed; and the decree declaring Thomas G. Morgan, executor, 
the proper party defendant, be avoided and reversed, as neither supported by 
law or the evidence. 


T. G.and P. H. Morgan, contended: In order to place this case properly 
before the court, it will be necessary to state, with some minuteness, the facts 
so tar as will now be considered by the court, and the averments in the petition 
for injunction. In the suit of Fletcher's Heirs v. The Executors of A. Couvil- 
lier, Sen. deceased, and others, judgment was rendered in favor of the defen- 
dants, and aguinst the plaintiff, for the sum of eighteen thousand nine bundred 
dollars. This judgment the defendant in injunction avers has never been sutis- 
fied; and he having been appointed dative testamentary executor of the last 
will and testament of A. Couvillier, ordered out an execution to enforce the 
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payment of so much thereof as was due the estate he represents, to wit, .nine 
thousand four hundred and fifty dollars—Couvillier having been the owner or, 
at least, the pussessor of one half of the whole tract sued for. This execution 
was levied upon the tract of iand recovered by the heirs of Fletcher from the 
defendant’s testator; and A. Couvillier, Jun., and John Davenport (McMicken 
pretending to have acquired a title to this land from the heirs of Fletcher, ) 
obtained an injunction. 

J. B. F. Marent, dative testamentary executor, died on the day of ’ 
in the year 1850; and at July term, 1850, of the Sixth District Court, his coun- 
sel, who had caused the writ enjoined to issue, suggested his (Marent’s ) death. 
The statement in the motion made by McMicken to set aside the order of 
assignment, that the counsel of Marent’s executor, who suggested his death, 
« moved for leave to make his heirs and representatives parties,” is not correct. 
No such leave was asked for, and no such order made. 

On the day of ——, 1850, T. G. Morgan was appointed dative testa- 
mentary executor of the will of A. Couvillier. On the day of —--, 1850, 
T. G. Morgan gave notice to the plaintiff in injunction, and also to the interve- 
nors of his said appointment. Answer of Morgan, dative testament. y execu- 
tor, to the petition for injunction, file] October, 1850. i 

On the day of » 1850, the heirs of Fletcher, (McMicken's pre- 
tended vendors,) filed a petition of intervention in the case; and on the 3th of 
August, 1850, they filed a supplemental petition of intervention. On the 23d of 
October, 1850, the counsel for Mc Micken filed a motion suggesting the death 
of Maxrent, the executor, und moved the court “for leave to cite in and muke 
the hess of the deceased parties defendant in this suit.” He prays that the 
widow of Marent be cited, und served with a copy of his petition, ** and that he 
have judyment against her, as representing the deceased.” The case was. on the 
day of October, 1850, assigned for trial on the The motion filed on 
behalf of MeMicken, on the 23d October, 1850, for leave to muke the widow 
of the executor party defendant was overruled, and leave refused. From this 
interlocutory order, or ruling of the court, the present appeal has been tuken. 

On behalf of the appellee, the following points are made: 1. An appeal will 
no! lie in such case: the present appeal should, therefore, be dismissed. One 
may appeal trom all final judgments rendered in causes in which an «appeal is 
given by law. C. P. 565. One may likewise appeal from all interlocutory 
judgmeuts, when such judgment may cause him an irreparable injury. C. P. 
566. 

In the case of Fortinv. Randolph, the late Supreme Court held this Jan- 
guage: ** The defendant and appellee meets the plaintiff, by averring that the 
decision is not such a one as cau be appealed from. To ascertain whether this 
objection is well taken, we must exumive if it isa final judgment, or a decree 
of such a nature as will occasion a grievance irreparable to the party aguinst 
whom it is given. It is not a final judgment; for the cause is yet pending and 
stands continued. It does not work a grievance irreparable. It is quite dif- 
fereut from the case of Pranchin v. Andry, 4 M. R. 314, to which we have 
before reterred, and from all other cases decided in this court upon that principle. 
Without referring to each particular decision, it will be found that those were 
cases where the judge a quo refused the parties a new trial or continuance; 
deprived them of the benefit of a judgment obtained; set aside some process or 
writ given in the preliminary stages of a suit to secure the pluintifi’s rights, or 
discharged the defendant out of custody when arrested. If the judge erred in 
the cases just put, the party was without remedy and the injury irreparable. 
Supposing a mistake in this case, no such consequence is perceived; the cuuse 
stands continued; the parties will have it tried, it is presumed. Mere delay 
cannot be regarded as an irreparable injury.” 3 M. R. 171. 9 M. R. 494. 
10 M. R. 444. Fortin v. Randolph, 11 M. R. 275. 

Again, in the case of Penrice v. Crothwaite, et al., 11 M. R. 546, the same 
court held the following language: ** We cannot go into the opinion of the court 
on the refusal to receive a supplementul petition. It does not produce a griev- 
ance irreparable in this case, and, therefore, is not a decision from which an 
appeal lies.” 

These cases cover the whole ground for which we contend. A supplemen- 
tal petition, in the form of a motion, was filed by plaintiff in injunction, suggest- 
ing the death of the executor Mazent. This was supererogatory ; the death 
had been suggested by his counsel at the previous term of the court; but the 
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motion, or supplemental petition—let it be called which it will—then goes on to 
stute the deceased lett » widow and childreu, and ** prays the said widow be 
served with the original petition herein filed against her late husbund, and be 
cited to answer thereto in the legul deluys, und that he have judgment against 
her, us representing the deceased, and he will pray,”. &c. This, as we have 
before stated, was refused. 

But there are other authorities on this point to which the attention of this 
court is requested. 6 L. R 435. In the case of Geordano v. Thomas et al., 
13 L. R. 315, the opinion of the court was delivered by his honor the present 
chief justice. It is brief: “This is xn appeal from un order of the court below 
dismissing a supplemental petition filed by the plaintiff. We are of opinion that 
no appeal lies from a decree of this description.” Aud the appeal was dismissed. 
See also on sume subject, Purrageaud v. His Creditors, 13 L. R,354; Rivhard- 
son v. Ledbetter, 14 L. R. 156; Hart v. Phillips. 1 R. R. 223; The State v, 
The Judze of the First Judicial District, 2 R. R. 395; Osborne v. Clayton, 3 
R. R. 437; Bailey v. Sims, 3d Ann. 217; Walker v. Caldwell, 4th Ann. 12, 

The cases (6 L. R. 435) above cited. (9 M. R. 519, and Park et al. v. Porter, 
2 R. R. 343,) do uot, in the least, militate against the doctrine we have seen sup- 
ported in the cases ubove cited. ‘The latter case is a fair illustration of an excep- 
tion to the general rule. A large quantity of molasses on board a ship bourd tor 
New York had been attached. The intervenor took a rule to show cause why the 
cargo of molasses should not be delivered to him on his giving bond, &c. The 
rule was made absolute on the intervenor giving bond in the sum of $600, and 
plaintitf appealed. On motion to dismiss the appeal, on the ground that the 
judgment on the rule was not final, and did not work an irreparable injury to the 
plaintiff, the motion was overr:.led; because, if the property had been supposed 
to be tuken to New York, the plaintiff would have nothing out of which the 
judgment which might have been rendered in his favor could be satisfied. 

The legal rights of the appellant are perfectly clear. They could have taken 
a bill of exceptions to the ruling of the court in refusing to grant the prayer of 
the supplemental petition. And if, on appeal taken from the final judgment, 
this court should consider that there was error in the decision of the court in 
respect to the interlocutory matter, the case would be sent back, to be proceeded 
in according to law. It must not be overlooked, that there are now parties 
befure the court competent to stand in judgment, to wit, the present dative tes- 
tamentary executor and the sheriff. We consider that we are warranted in 
saying, under the circumstances of the case, and the authority of the cases 
cited, that this appeal is taken solely for the purpose of delay; and, therefore, 
should be not only dismissed, but that damages should be allowed as for a frivo- 
lous appeal. We consider we hazard nothing in saying, that after a careful 
examinution of the record—looking at the interest the party enjoining has to pro- 
crastinate ; the refusal of his agent and attorney to exhibit the power of attorney 
under which he signed the petition, took the oath required to ubtain the injunc- 
tion and the bond he executed ; the allegations of the petition and supplemental 


‘petition of intervenor, and his whole course heretofore—this court will see that 


the object of this appeal is delay, and nothing else. If, however, the court shall 
determine that the interlocutary decree rendered by the district court cun be 
appealed from, then we submit. 

2. That there is no error in the interlocutory decree, or ruling of the court, 
refusing permission to the plaintiff in injunction to make the widow of Mavent, 
late dative testamentary executor, a party to the suit, and that said judgment, 
or ruling of the court, should be affirmed at the costs of the appellant. 

A proper elucidation of this point can be more readily obtained by a close 
examination of the petition for injunction, which will clearly show, notwith- 
standing the evident attempt at obscurity, and the total want of legal precision in 
the language used, that the plaintiff in injunction, at the time the petition was 
framed, never thought of making the dative testamentary executor personally 
responsible. A celebrated diplomatist is reported to have remarked, that lan- 
guage was given to man to enable him to conceal his meaning! It would really 
appear as if the learned counsel for appellant had acted upon this saying when 
he concocted the petition under consideration. But there is enough in the midst 
of all the obscurity to satisfy the fnind, that his idea of any personal pecuniary 
responsibility on the part of the dative testamentary executor, cannot now 
avail the party; and is only now lugged in as a part and portion of the studied 
attempt at obtaining delay, . 
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To show this more satisfactorily, we will quote all such parts of the petition McMicken 


for injunction as have any bearing on the matter: The petition of Charles 
McMicken, resident of the city of Cincinnati and State of Ohio, most respect- 
fully represents to your honorable court: A certain individual, calling himself 
J. B. F. Maxent, dative testamentary executor of the will of A. Couriillier, 
Sen., deceased, by appointment derived from your honorable court, and a_resi- 
dent of the parish of Orleans, State of Louisiana, aud Leroy C. Morris, sheriff 
of the parish of East Baton Rouge aforesaid, have, in violation of your peti- 
tioner’s rights of property under an execution or writ of fieri fucias, issuing in 
a suit known on the docket of your honorable court by No. 1446, entitled +A. 
Fletcher et al. v. Executors of A. Couvillier et al.,’ seized and advertised to be 
suld for cash,” &c. Your petitioner charges the whole proceeding. on the 
part of the said Marent, us illegal, tortious and void in law, and entitle your 
petitioner to claim damages in the sum of two thousand dollars on the furegoing 
and following grounds,” &c. ‘Ground 3d. The evident attempt to collect 
monies, which by the records of the suit itself have been already paid, upon the 
judgment or execution thereon, and in support of this he unnexes hereto a copy 
of the execution now issued.” &c. 

The prayer of the petition is us follows: ‘The premises considered, for the 
protection of your petitioner’s rights, he prays your honorable court to grant an 
injunction restraining the said J. B. F. Mavent. styling himself executor ufore- 
said, and Leroy C. Morris, sheritf, from proceeding any further under the said 
execution, or said pretended judgment, until the further order of your bonora- 
ble court; and that on hearing, said injunction be rendered perpetual  Peti- 
tioner further prays, that said J. B. F. Mazent and L. C. Morris, sheriff, be 
each duly cited to answer the petition, and be, in solido, sentenced, as co-tres- 
passers on your petitioner's rights and property, to pay him damages, two 
thousand dollars; and that your petitioner have all such other and further relief 
as may be just and equitable, and trial by jury. (Signed,) J. M. Brunot, 
Ageut for Petitioner.” 

In considering the question now before the court, the first fact that attracts 
attention is, that the fiert facias was issued at the order of Marent, as dative 
testamentary executor. 2. That his (Marent’s) capacity as executor, is not 
denied, or in any manner put at issue. It is therefore admitted. 5 L. R. 403. 

Looking at Mc Micken in the light of a defendant; considering that his peti- 
tion is an answer to the demand of the plaintiff, and that by not putting directly 
at issue the representative capacity of the plaintiff, that capacity is admitted, 
we will proceed to examine the words of the petition for injunction. It sets 
forth that ‘a certain individual, calling himself J. B. F. Mazent, dative testa- 
mentary executor of the will of A. Couvillier, Sen.” &c. Again: “ Your 
petitioner charges, the whole proceeding on the part of said Marent is illegal, 
tortious, and void in Jaw, and entitle your petitioner to claim damages in the 
the sum of,” &c. 

“Said Mazent!” What said Marent? To whom does the petition refer? 
Evidently to the dative testamentary executor first spoken of. From whom is 
the plaintiff entitled to ** claim damages?” Manifestly from the same person, 
and in his representative capacity. If we look to the prayer of the petition, we 
still find the same phraseology. Petitioner * prays your honorable court to grant 
an injunction restraining the said J. B. F. Marent, styling himself executor as 
aforesaid,” &c.; and that said J. B. F. Mazent,” &c. * be duly cited,” &c., 
“and be, in solido, sentenced, as co-trespassers on petitioner’s rights and pro- 
perty, to pay him damages,” &c. Thus we perceive that, throughout the 
whole petition, in the narrative and charging clauses, as well as in the prayer, 
Mavent is referred to, either directly or by direct implication, in his representa- 
tive capacity. 

We submit that a party who has acted in a representative capacity, when that 
capacity is admitted, or at least not denied, cannot be rendered personally respon- 
sible by any implication. The textural provisions of our code, as well as com- 
mon justice, require that a party should be distinctly advised of the nature of 
the demand made against him, and the capacity in which he is sought to be 
rendered responsible, as well as of the nature of the title, or the cause of action 
on which it is founded. C. P. art. 172, sec. 3. In the case before the court, 
the writ enjoined was ordered to be issued by Marent in his representative 
capacity. In that capacity he was enjoined from further proceedings under the 
writ. His (Mazent’s) death was suggested of record in July, 1850 Prior te 
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McMicxen October term, 1850, another person had been appointed, by competent authority, 


‘Maxenrt. 


dative testamentary executor, and notice thereof had been given to the plaintiff 
in injunction; and it was not until after proper parties had thus been mude, that 
an attempt was made to render his (Marent's) heirs personally responsible. 
We have said that the injunction was asked for and granted against Mazent in 
his representative capacity, and such is the fuct; if not, he or his successor had 
a legal right to proceed and sell under the fi. fa. and levy enjoined, und this 
without rendering the present executor responsible personally, or the estate he 
represents—a dilemma in which we apprehend the party enjoining would not be 
willing to be placed. 

If it be urged, as it has been elsewhere, that there is no merit in the position 
we take—that it is purely technical; then we join issue and say there is merit 
always in endeavoring to compel parties who seek redress for real or pretended 
injuries, to be plain, frank and explicit in their pleadings, and that courts of jus- 
tice will not, or should not countenance occult meanings and obscurities, and 
perinit parties to * falter with them in a double seuse.” Wilcor v. Henderson, 
2d Ann. 152. 


The judgment of the court was pronounced by 

Eustis, C. J. ‘This appeal is taken by the plaintiff from an interlocutory 
order of the District Court of East Baton Rouge, refusing to make the widow 
and heirs of the deceased J. B. F. Marent. parties to this suit. 

The authorities cited in the written argument, show conclusively that no 
appeal lies from an order of this kind. The motion to dismiss the appeal must 
therefore prevail. 

This appeal is dismissed, with costs. 





WittiraM F. Ferevson v. Heirs or PHILEMON THoMAs. 


In a suit for the annulment of a judgment decreeing the ownership of land, it is essential 

, that the party seeking the annulment should allege, in his petition, the ownership of the 
land of which he has been evicted by the judgment he seeks to annul. 

In a suit for land which is alleged to be in the possession of A., as agent for B., an absentee, 
where the agent disclaims any title or possession either in himself or principal, and the 
residence of the principal is unknown, the appointment of a curator ad hoc to represent 
the absentee is proper; and the judgment thus obtained will be sustained, if legal in other 
respects. 


PPEAL from the District Court of East Baton Rouge, Burk, J. 

J. M. Brunot, for plaintiff, contended: This is an actign instituted 
by Ferguson against Thomas, to annul a judgment which the litter obtained 
in his favor in a suit heretofore brought, in the late Third District Court, 
entitled Thomas v. Griffith et al., No. 3544. In the suit No. 3544, 
Thomas sought to make Ferguson a defendant, by citing Griffith for him- 
self and as agent for Ferguson. Griffith, in his answer, denies he is agent, 
and thereupon Thomas has a curator ad hoc appointed to represent Ferguson. 
Has this curator cited, and thereon discharged his suit entirely, as to Griffith. 
At p. 11 of the Record, this honorable court will find the judgment we now seek 
to annul, in which the judge of the lower court says: ‘the defendant, Griffith, 
sued us agent for William Ferguson, denied his agency ; whereupon, ‘a curator 
ad hoc was appointed to represent Ferguson as an absentee, Griffith being 
discharged by the plaintiff from his action.” 

There was, then, properly speaking, no party before the court, by the original 
petition and citation. There was no amended petition setting forth the fact,— 
Ferguson was an absentee, and praying leave to cite him in, by the appointment 
of a curator ad hoc,—but simply the answer of Griffith, denying he was agent; 
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whereupon, the court proceeds, with Thomas’ assent, to take it for granted, and 
makes an appointment of J. C. Patterson as curator ad hoc. Let us now 
enquire, where do we find any petition directed against Ferguson, an 
absentee? The suit directed to Ferguson through the person charged to be 
his agent, it appears, was dismissed by the plaintiff, Thomas. How has this 
suit been revived against Ferguson, an abseutee? The answer is, not by a 
petition, praying he be cited through a curator ad hoc, but upon the answer of 
Griffith, a co-defendant. A. sues B. for himself, and as agent for C.—and after- 
wards dismisses his suit as to B. for himself, and as agent for C. Can this suit 
be regularly revived, save with all the forms observed in the first instance? We 
think not. 

lu the case now brought up for the consideration of this honorable court, 
they will discover one of the greatest legal absurdities, perhaps, ever perpetrated 
in the course of judicial proceedings. 

In the petition filed in suit No. 3544, above alluded to, the plaintiff charges as 
follows: * One George Griffith. residing in the parish of East Baton Rouge, 
who assumes to act as agent of William Ferguson. whose residence is unknown 
to your petitioner, has taken forcible and illegal possession, &c.,”’—* prays 
Grifith be cited for himself, and us agent for Ferguson—that he be adjudged 
the legal owner, &c.” In answer to our suit to annul the judgment, or the 
foregoing averments, the representatives of Philemon Thomas, (defendant 
having died) plead that * by the plaintiff’s own showing, if he ever was in pos- 
session of the land, &c., he was a trespasser without title, and he has no right 
to question the judgment which he seeks to annul, unless be alleges and exhibits 
a title in himself.” This thing, called an exception. is sustained by the judge 
below, and our action of nullity dismissed ut our costs. Here we have the 
doctrine gravely asserted, that although a party may have never been legally 
brought into court, yet he shall not be permitted to avoid the judgment on this 
ground, unless he re-opens the controversy on the merits in the original suit. 

In conclusion, aud in support of the ground we assume in our petition, why 
the judgment we complain of should be annulled, the following citutions are 
made, viz: Thayer v. Tudor, 2d Aon. 1010; Dupuy v. Hunt et al. Ib. 562. 

The idea, that a stranger owning property in Louisiana, having no agent here, 
should be divested of his title through a curator ad hoc, in a case where the 
plaintiff dismisses his action as to the real defendant. seems to us altogether 
inadmissible. Ifa stranger had asserted rights over lands within the State, and 
this was alleged and proved, perhaps, for the protection of our own citizens, we 
might subject him, and the property he claimed to the jurisdiction of the 
courts. But, in the present instance, the device resorted to, in order to affect 
Ferguson, has neither law or reason on its side. The answer of Griffith, and 
his admission, may bind him, but it certainly cannot be cont nded they extend 
to us, and authorise the court to proceed to render a judgment. 


J. M. Elam, for defendant, contended: To annul the judgment rendered in 
the suit of Philemon Thomas v. Griffith et al., 1wo grounds of nullity are 
alleged: 1. The judgment was obtained in an er parte manner, and without 
any legal service of petition and citation. 2. The court having, in this case, no 
right to appoint a curator ad hoc, and by this mode proceed to judgment. 

The only question involved is, the power of the court to appoint a curator ad 
hoc to Ferguson, an absentee, and the right of Thomas to establish contradic- 
torily with the curator ad hoc his title to the land in controversy in that suit, 
No 3544. If Ferguson had any interest in the land, and being an absentee, 
without an agent in the State, it was competent for the court to appoint a 
curator ad hoc to defend the sume. C. C. art. 57. €. P. art. 196. If he was 
without any interest in the land the judgment was not prejudicial to him, and 
he has no right to annul the judgment, or complain as to the mode it was 
obtained. 

In this action, Ferguson does not pretend that he has, or that he éver had 
any title to the land in controversy ; therefore, his right to seek the nullity of 
the judgment was opposed by the following exception : * That, by the plaiptiff’s 
own showing, if he ever was in possession of the land described and adjudged to 
be the property of Philemon Thomas, in suit No. 3544, he was a trespasser 
without title, and has no right to question the judgment he seeks to annul, 
unless he alleges and exhibits a title in himself.” The district judge sustained 
the exception, and dismissed the action. Was he right in doing so? 
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The appellant’s counsel, in his printed brief, rests the reversal of the judgment 
on another distinct ground than those alleged in the petition, or which the 
exception put at issue, namely, that the judgment which decreed Thomas to be 
the owner of the land against Ferguson discharged Griffith from the action. 
Griffith was cited for himself, and as the agent of Ferguson ; appears by answer, 
and denies that he was agent for Ferguson, or that he was in possession of the 
land. Griffith was not thereupon discharged by the plaintiff from his action, as 
Ferguson’s counsel supposes, but was continued as a party to the suit until the 
final judgment, which closes with a decree ‘that there be judgment in favor of 
G. Griffith, discharging him from this action, with costs.” Griffith filed his 
answer 6th June, 1843; on the same day it was “ ordered that J. C. Patterson, 
Esq. be appointed curator ad hoc to represent William Ferguson, the absentee ; 
and he was served with a copy of the proceeding.” John C. Patterson, as 
curator ad hoc, was, by the order of court, regulurly a party to the suit, and 
filed an answer. 

The appellant’s counsel cites Thayer v. Tudor, 2d Ann. 1010, Dupuy v. 
Hunt et al., Ib. 562; and then adds, ** The idea that a stranger, owning pro- 
perty in Louisiana, having no agent here, should be divested of his title through 
a curator ad hoc, in a case where the plaintiff dismisses his action as to the real 
defendant, seems to us altogether inadmissible.” We should be under an 
obligation to the learned counsel to be informed what dispositien ought to have 
been made of Griffith in the final judgment but to dismiss him from the action. 

Again; appellant’s counsel says, “If a stranger had asserted rights over 
lands within the State, and this was alleged and proved, perhaps, for the protec- 
tion of our own citizens, we might subject him and his property he claimed to 
the jurisdiction of the courts.” By this we can understand nothing else than 
Ferguson never “had asserted rights over Jands within this State ;” therefore, 
he was not subject to the jurisdiction of the courts. And from what follows, it 
would seem that Ferguson’s real object, in trying to annul the judgment, is a 
fear that it will effect his property in another State. 

A second and more attentive reading of the case cited, of Dupuy v. Hunt et 
al , will quiet the fears and apprehensions of both Ferguson and his counsel. 
There is no error in the judgment of the district court, and it should be affirmed 
with costs. If there was error in the judgment in suit No. 3544, the remedy 
was au appeal, and not by an action of nullity—both were barred by the pre- 
scription of two years. C P. arts. 593, 614. 


The judgment of the court was pronounced by 

Eustis. C. J. This action was instituted against Philemon Thomas, in his 
lifetime, for the purpose of having decreed null and void « certain final judgment 
rendered against the plaintiff, in favor of said Philemon Thomas, in the late 
court of the Third Judicial District. By this judgment, Thomas recovered from 
the plaintiff the possession of a tract of land, with costs, and was quieted in his 
title to the same. 

The grounds of nullity alleged by the plaintiff were, that the judgment was 
obtained without any legal service of the petition or citation, and that the court 
which rendered the judgment had no right to appoint a curator to represent the 
party defendant in the suit. The district judge dismissed the plaintiff’s suit, on 
an exception to the plaintiff’s action, taken by the defendants’ counsel, that the 
plaintiff had neither alleged having had possession nor title to the land which 
was the subject of the judgment. The plaintiff has taken this appeal. 

In the suit in which the judgment wus rendered, one Griffith was charged as 
being in possession of the land fur Ferguson, and judgment was prayed for 
against both Griffith and Ferguson, as to the possession and ownership of the 
land. Griffith disclaimed any possession or title either for himself or Ferguson. 
Griffith was discharged from the suit, and a curafor ad hoc was appointed to 
represent Ferguson, who was an absentee, residing in Arkansas. The curator 
appointed filed an answer for Ferguson, and the case was regularly tried and 
judgment rendered on the evidence. The curator had previously accepted 
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service of the petition and pleadings in the case, and the residence of Ferguson Frnrevson 
v. 


was alleged in the petition to be unknown. 

The proceedings referred to are annexed to the plaintiff’s petition, and are 
referred to in support of its allegations. The case appears to have been 
one in which there was a necessity for appointing a representative to an 
absentee. The suit was instituted in May, 1843, and judgment was not ren- 
dered until June, 1845, after a contested trial: and there is no allegation in 
the plaintiff’s petition, that he was not notified of thproceedings. The plain- 
tiff’s case is without any equity and the objections taken to the form of the 
proceedings are quite untenable. There is nothing decided in the cases of 
Dupuy v. Hunt, 2d Ann. 1010, and of Thayer v. Tudor, Ib. 562, which does 
not support the validity of this judgment. 

The judgment of the district court is therefore affirmed, with costs. 





EvizaABETH CALMEs et al. v. JoSEPHINE DUPLANTIER. 


Testimony taken by plaintiff under a commission should not be rejected because the same 
party had obtained a second commission to take the testimony of the witness, which 
had never been returned. 


PPEAL from the District Court of East Baton Rouge, Burke, J. TT’. G. 
Morgan, for plaintiff. J. M. Elam, for defendant. The judgment of the 
court was pronounced by 
Eustis, C. J. This appeal is taken by the plaintiff from a judgment as in 
case of non-suit. The question argued before us is presented by a bill of 
exceptions taken by the counsel for the plaintiff to the admission of a certain 
deposition of Williams Sims, taken under a commission. This suit was .insti- 
tuted in December. 1845. A commission to take testimony was issued, at the 
instance of the plaintiff, on the 30th of January, 1846, and the testimony was 
taken in April following. In October of that year, a rule was taken on the 
defendant to show cause why the testimony thus taken should not be read in 
evidence on the trial of the cause. In answer to this rule the defendant objected 
to its being read on the trial, on the ground that there was no legal evidence of 
the official capacity of the person who had executed the commission. It does 
not appear, that there was any decision rendered on this rule. The com- 
mission, interrogatories and retura were, with the authorization of the judge, 
given at chambers, withdrawn from the files, on the 12th of February, 1847, by 
the plaintiff’s attorney, a copy of the whole being filed in their stead. Previ- 
ous to this. to wit, in December, 1846, a new commission had been taken out by 
the plaintiff’s attorney, to take the testimony of the same witness whose depo- 
sition had been taken under the first commission. Interrogatories were filed, 


and cross-interrogatories were put by the counsel for the defendant, under : 


notice, differing materially from those originally propounded. The pluaintiff’s 
attorney forwarded the first commission, &c., to Mississippi, where it had been 
executed, and had a certificate of the Governor verifying the official capacity of 
the person who executed it. The second commission was never executed. On 
the trial of the cause. the plaintiff offered in evidence the testimony taken 
under the first commission, with the certificate of the Governor of Mississippi 
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annexed. On an objection being made by the counsel for the defendant, the 
district judge refused to receive in evidence the testimony offered, and the coun- 
sel for the plainfiff excepted to this decision. The bill of exceptions states the 
objection to have been, ‘‘that under such circumstances the party was bound 
to take the answers of the witness to the second interrogatories and cross-inter- 
rogatories.” 

We do not concur with the district judge in his opinion on this point. The 
case was not tried until th@§23d of October, 1850. The second commission had 
been out nearly four years, and there was every reason, from its non-returo, to 
suppose that it had been abandoned. If the defendant had an object in examining 
the witness as to any matters testified to in his first examination, he certainly 
has had ample time for that purpose. Copies of the original commission, with 
the interrogatories and deposition, having remained on file, we do not think the 
party defendant could have labored under any surprise at the original deposition 
being offered in evidence. If he did, it did not have its origin in any act of the 
plaintiff. Had the defendant applied for a continuance on this ground, it would 
have presented a question resting in the legal discretion of the court; but we 
do not find any sufficient cause for the refusal to receive the testimony in 
evidence. 

The judgment of the district court is therefore reversed, and the case reman- 
ded, with directions to the judge to receive in evidence the testimony men- 
tioned in the bill of exceptions ; the appellee paying the costs of this appeal. 





AmpBroiseE Tueriot v. STEPHEN HENDERSON. 


In a suit where the defendant sets up a reconventional demand, the verdict of the jury in 
favor of the plaintiff covers the reconventional demand. If the defendant desired a 


special finding of the jury upon his reconventional demand, he should have asked for it 
before the verdict was recorded. 


PPEAL from the District Court of East Baton Rouge, Burk, J. J. M. 
Brunot, for plaintiff. J. M. Elam, for defendant. The judgment of the 
court was pronounced by 
Eustis, C. J. This is an action to recover from the defendant the sum of 
five hundred and twenty-five dollars on a contract made between the parties for 
the muking of the defendant’s sugar. The defence is, the gross neglect and 
mismanagement of the plaintiff in the performance of the contract. The 
defendant claims, in a reconventional demand, a large sum from the plaintiff 
resulting from his atleged misconduct. The plaintiff also claims the sum of 
one-hundred and sixty-nine dollars and ninety-six cents for the hire of three of 
his slaves, who were employed in taking off the crop. The defendant also 


' pleaded in compensation an account of one hundred and fifty-eight dollars and 


seventy-eight cents. 

The case was submitted to a jury, who found a verdict in favor of the plaintiff 
for the sum of six hundred and forty dollars and forty-one cents, with interest 
from the day when, by the contract, the money was due. Before the verdict 


» Was recorded, the plaintiff remitted the interest allowed by the verdict pre- 


vious to the day of the service of the citation. Judgment was accordingly 
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rendered for the amount of the verdict, with intérest from the judicial demand. 
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After the judgment was entered on the verdict, the counsel for the defendant madiieiéen. 


moved for a new trial, on the ground that the jury had not. passed on the issues 
submitted tothem. The district judge refused to grant the new trial, and the 
defendant has appealed. The point urged for a new trial is the only one which 
counsel have presented in argument. 

The verdict of the jury, based upon the evidence presented hy the defendant 
of the damages alleged in his reconventional demand, we think, covered the 
whole case. The case of Kelly v. Caldwell, 4 L. R. 40, we think is conclusive 
on the subject, that the defendant desired to have a special finding of the jury 
on his reconventional demand, he should have asked for it before the verdict was 
recorded. 

The judgment of the district court is therefore affirmed, with costs. 





AsprauaM B Vat et al. v. ABranam Birpv, Executor. 


A slave may become a party to a civil suit when he has to claim or prove his freedom. C 
C. 177 


The heirs may dispute a legacy to a slave of her freedom upon the ground of the concu- 
binage of the slave with the testator, and cannot be defeated by the objection that they 
are thus alleging the turpitude of the person from whom they derive their title. In such 
a case, the fact that the legatee was the slave of the testatur, does not constitute a legal 
excuse for the concubinage. C.C. 1468. 

Slaves are made immovable property by the laws of Louisiana; and the donation of free- 
dom to a slave, is the donation of an immovable. 


PPEAL from the District Court of East Baton Rouge, Burk, J. A. M. 
Dunn, tor plaintiffs. J.M, Brunot, for defendant. The judgment of the 
court was pronounced by 

Preston, J. The plaintiffs allege that they are the lawful heirs of Henry 
C. Vail, and have accepted his succession unconditionally. They allege that he 
made a will, the execution of which has been ordered, and that Abraham Bird, 
the defendant, is acting as the executor. They further allege, that the testator 
emancipated, by his will, a female slave named Jane, and gave her two promis- 
sory notes of one hundred dollars each, and that these legacies should be 
annulled, because the testator lived in open concubinage with Jane; that the 
donation of freedom to her is a disposition of his immovable property in her 
favor, which is prohibited by law. They contend that the testator could.only 
give her a tenth part of the value of his estate in movable property, which they 
allege the donations in her favor greatly exceed. They pray that Jane may 
be made a party to this suit, and that the donations to her may be annulled by 
judgment. 

Bird, the executor, excepted to the petition that the plaintiffs could not make 
Jane a party. Our code, however, enables a slave to become a party plaintiff or 
defendant to a civil action when he has to claim or prove his freedom. Art. 177. 
He further excepted, that the allegation of concubinage between master and 
slave, was improper, and not in law admissible, because the slave was entirely 
subject to the power of her master and without a will of her own; and further, 
that it was illegal and immoral to suffer heirs to enrich themselves by setting up 
and proving the turpitude of those from whom they derive title. 
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The district court sustained these easanendl dismissed the plainsidiy suit, 
and they have appeuled. 

The last ground of exception, if well founded, would equally apply to all 
donations reprobated by law, and defeat the. prhole object of our luw and all its 
provisions on this important subject. 

If the heir could not cast the opprobrium of concubinage upon those from 
whom he is entitled to inherit, the 1468th article of the code would be obliterated. 
But it is an explicit provisiéf of law of great importance to the order, decency 
and well being of society, and this must be carried into full effect by the courts. 
This ground of exception cannot therefore be maintained. 4 

The other ground is more plausible, but equally untenable. The slave is 
undoubtedly subject to the power of his master; but that means a lawful power, 
such as is consistent with good morals. The laws do not subject the female 
slave to an involuntary and illicit connexion with her master, but would protect 
her against that misfortune. 

It is true, the female slave is peculiarly exposed, from her condition, to the 
seductions of an unprincipled master. That is a misfortune; but it is so rare in 
the case of concubinage that the seduction and temptation are not mutual that 
exceptions to a general rule cannot be founded upon it. The 1468th article of 
the code is so general as to embrace all persons, white or black, free or slaves, 
who are capable of concubinage together, and equally renders all who live 
together in open concubinage, incapable of making to each other donations of 
immovables at all, or of movables to more than a tenth of the value of their 
estate. 

Tt is lastly said, that the donation of liberty to a slave is not the donation of an 
immovable. Slaves are made by our law immovable property. A donation 
which deprives the heir of the denor of a slave isa disposition of immovable 
property. The donation of freedom to a slave deprives the heirs of the slave, 
and is therefore the donation of an immovable. 

We think the exceptions filed by the defendant should have been overruled. 
The judgment of the district court is therefore reversed, and the cause remanded 
with directions to the district court to overrule the exceptions and to proceed 
to the trial of the case on its merits; and the defendant and appellee is con- 
demned to pay the costs of this appeal. 





B. Haynes, Liquidator, &c. v. Succession or J. A. BECKMAN. 


The Clinton and Port Hudson Railroad Company had, by its charter, power to transfer, by 
endorsement, negotiable notes belonging to it. 

The cashier of a bank is the executive officer of the bank. He is entrusted with its notes 
and bills, and with the collection and transfer of them in the ordinary course of business. 
A note made payable to his order is just as negotiable as if made payable to the order of 
the bank. 

The character of a note, as to negotiability, is not changed by the insertion of a contract 
of pledge in the body of the note. 

Negotiable paper is barred by five years prescription. C. C. 3505. 


PPEAL from the District Court of East Feliciana, Sterling, J. E. P. Ellis, 
for plaintiff, cited, to show that the note was not negotiable, and consequently 
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not barred by prescription. Acts 1834,-p. 118, sec. 11. 3 Kent, 49. Story on 
Bills; 61. Chitty on Bills, 180, 218. 


E. T. Merrick and W. D. Winter, for defendant, cited, to show the negotiability 
of the note, F'legkner v. Bank of United States, 8 Whea 38. Miner et al 
v. Mechanics’ Bank, 1 Peters, 46; 70. Story on Bills, p. 132, § 127. Angell 
and Ames on Corp., 295, 296. Story on Agency, 130, 131, § 114. To show 
the power of the Bank as to negotiable paper, Myers v. DeLee, 1 R. R. 516. 


The judgment of the court was pronounced by_, 

Supe.t, J. The plaintii is the liquidator of tH® affairs of the Clinton and 
Port Hudson Railroad Company, a corporation which was clothed with banking 
powers. The sole question presented for our consideration is, whether the 
instrument upon which the action is brought is barred by the prescription of 
five years, established in art. 3505 of the code. Its language is, ** Actions on 
bills of exchange, notes payable to order or bearer, except bank notes, those on 
all effects negotiable by endorsement or delivery, are prescribed by five years, 
reckoning from the day when these engagements were payable.” 

The instrument is of the following tenor: ‘Jackson, La., 4th, February, 
1840. $640. Twelve months after date I promise to pay to the order of 
L. Sturges, Cashier of the Clinton and Port Hudson Railroad Company, or his 
successor in his office, the sum of six hundred and forty dollars, for value 
received, payable and negotiable at said office in Jackson, and waiving the usual 
bank notice, herewith leaving in pledge, to secure the payment of the said sum, 
my certificate of ten shares of cash stock of said company, upon which eight 
dollars per share have been paid, and hereby authorizing said cashier, or his suc- 
cessor in office, to sell or transfer my said stock for the payment of said sum, or 
otherwise dispose of my stock as is customary in such cases, if said sum be not 
otherwise paid. J. A. Beckman.” 

The plea was sustained in the court below, and the plaintiff has appealed. 

In Myers v. DeLee it was held, that this corporation had power, under its 
charter, to transfer. by endorsement, notes belonging toit. 1 R.R.516. There 
was, therefore, nothing in the fact of the instrument being made in favor of the 
corporation, to affect its negotiable character. 

But it is said, that the instrument is payable to the order of the cashier, who 
is a mere servant of the company, and without power to convey the instru- 
ment by endorsement without a resolution of the directors. We see no rea- 
son to suppose from the charter, that the Legislature intended to place this 
banking institution upon a different footing, as regards the conduct of its business, 
from other banks. The ancient strictners on the subject of corporate actign has 
been long since reformed, from considerations of general convenience and policy ; 
and it is now well settled, that in case of promissory notes held by banks, an 
endorsement by the cashier of the bank, in his official character, is sufficient, at 
least primd facie, to pass the title of the bank thereto. See Fleckner v. Bank 
of United States, 8 Wheaton, 360. Wild v. Bank of Passamaquoddy, 3 Mason, 
507. Story on Notes, § 127. The cashier of a bank is held out to the world 
as its executive officer, entrusted with its notes and bills, and the collection and 
transfer of them in the ordinary course of its business. Viewing him as a per- 
son standing in this relation to the bank, we are unable to perceive why the note 
was less negotiable by being made payable to the order of the cashier, than it 
would have been if made payable to the order of the bank. 

The language used in the instrument clearly manifests the maker’s intention 
to clothe it with négotiability. The statement it contains touching the pledge is 
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not inconsistent with the intention to make it negotiable. If the pledge had 


Succession or been embodied in a separate instrument, it certainly would not have affected the 
BECKMAN. negotiability of thigipote ; and we do not see why the incorporation of the agree- 





ment of pledge, in itself, should have that effect. 
Judgment affirmgd, with costs. 


< ; 





ExpripGe Tucker et al. »v» Saran MussELMAN et al. 


Where a party is in possession of property under a forthcoming bond which had been given 
to release the property from a sequestration, the party thus situated cannot be sued for 
the same property in another court, while the suit in which the property was sequestered 
is still pending, upon the ground that the property was improperly bonded. 


PPEAL from the District Court of East Baton Rouge, Burk, J. Dunn and 
Merrick, for plaintiffs. Heron, for defendants. The judgment of the 
court was pronounced by 

Preston, J. The defendant, Sarah Musselman, who resides in the parish 
of East Baton Rouge, was one of the plaintiffs in a suit brought in the parish of 
East Feliciana against Rebecca Gayle, for the recovery of certain movables and 
slaves described in the petition. The plaintiffs in that suit obtained a writ for 
the sequestration of the property claimed, which was executed, except as to 
the slave Abraham, who, it appears, had absconded and was subsequently found 
at the residence of the defendant. A writ then issued in that suit to the sheriff 
of the parish of East Baton Rouge, commanding him to sequester that slave, 
which he executed by taking the slave in his possession. After the execution of 
the writ, Sarah Musselman gave a forthcoming bond to the sheriff, and the slave 
sequestered was delivered to her. 

The plaintiffs in this suit are the legal representatives of Rebecca Gayle; 
lately deceased. They have instituted a possessory action for the slave Abra- 
ham, in the parish of the defendants’ domicil. 

The defendants excepted to the action on the following grounds: 1. That 
there exists, pending between the same patties, a petitory action for the negro 
man Abraham, in East Feliciana. 2. That the respondent is in possession of 
re under a sequestration issued from the parish of Eust Feliciana; that 
the defendant in that suit having failed to give bond to release the property from 
sequestration, the defendants did so, as they were authorized to do under art. 
279 C. P. and that they are therefore legally in possession. 3. That the court 
of East Baton Rouge cannot annul or interfere with an order or decree of the 
district court of East Feliciana, and can take no action in the premises. These 
exceptions were sustained, and the plaintiffs have appealed from the judgment 
dismissing their petition. 

It was urged in argument, that the possession of the defendants was tortious, 
because it did not appear that any notice of the sequestration had been given to 
the plaintiffs, or that they had the opportunity to release the slave by giving 
bond. It was also contended that the administrator of Mrs. Gayle had no 
authority to consent, as he did, that the defendants should bond the slave. 

These would have been proper inquiries on a rule taken upon the defendants 
in the petitory action to show cause why the bond taken by the sheriff of the 
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parish of East Baton Rouge should not be set aside, and the slave restored to 
their possession upon their giving bond and security as required by law. But 
this proceeding has not been resorted to; and so long as bond remains in 
force, and represents the slave sequestered, in the court o t Feliciana, the 
court of East Baton Rouge cannot disregard it or inquire collaterally into its 
validity. The defendants are entitled to bond the slave if the plaintiffs do not; 
the possession which they have cannot therefore be taken from them until the 
plaintiffs not only show their superior right to it, but offer to give, and actually 
give a forthcoming bond, the amount and validity of which must be determined 
afid passed upon by the court from which the sequestration issued. Upon the 
plaintiffs’ own showing, their action cannot bo maintained. 
The judgment is therefore affirmed, with costs. 





Tue State or Lovurstana v. Micuaet Reap. 


In a prosecution, under the statute of 16th of March, 1830, against a person for having used 
language of a tendency to produce discontent or insurrection among the slaves, it is essen- 
tial that the indictment should set forth the words thus used, and charge that they were 
used with a felonious intent. 


PPEAL from the District Court of West Feliciana, Penn, J. Isaac 
Johnson, Attorney General, for the State. C. Ratliff, for appellant. The 
judgment of the court was pronounced by 

Eustis, C. J. This appeal is taken by the accused from a judgment of the 
Court of the Seventh District sitting in the parish of West Feliciana, by which 
he was sentenced to be confined at hard labor in the penitentiary for the term 
of five years, and to pay the costs of prosecution. He was indicted, and found 
guilty under a statute approved on the 16th day of March, 1830, entitled, ‘An 
act to punish the crimes therein mentioned, and for other purposes.” The 
section under which the indictment was framed is in these words : 

‘Be it further enacted, That whosoever shall make use of language in any 
public discourse from the bar, the bench, the stage, the pulpit, or any place 
whatsoever; or whosoever shall make use of language in private discourses or 
conversations, or shall make use of signs or actions, having a tendency to produce 
discontent among the free colored population of this State, or to excite insubor- 
dination among the slaves therein ; or whosoever shall knowingly be instrumental 
in bringing into this State any paper, pamphlet, or book having such tendency 
as aforesaid, shall, on conviction thereof before any court of competent jurisdic- 
tion, suffer imprisonment at hard labor not less than three years nor more than 
twenty-one years, or death, at the discretion of the court.” 

The indictment charges: That Michael Read, late of the parish of West 
Feliciana, and State of Louisiana, yeoman, on the tenth day of February, in the 
year of our Lord one thousand eight hundred and fifty, with force and arms, at 
the parish aforesaid and State aforesaid, did in pubjic discourse make use of and 
utter the following language in substance, and to the effect, that is to say: “* The 
negroes (he meaning the slaves of the parish and State aforesaid) are as free as 
the white men. (He meaning the white men of the parish and State aforesaid.) 
This is a free country, (meaning the parish and State aforesaid,) and that the 
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negroes (he meaning the slaves of and in said parish and State) have no right to 
call any man master ; which said discourse and language, so uttered as aforesaid 
by the said Michagl. Read, did then and there have a tendency to produce dis- 
content among the free colored population, of the State of Louisiana, and to 
excite insubordination among the slaves therein, contrary to the form of the 
statute in such cases made and provided, in contempt of the authority of the 
State of Louisiana, and against the peace and dignity of the same.” 

The jury found the accused guilty in manner and form as charged in the 
indictment, and recommended him to the mercy of the court. 

The counsel appointed by the court to defend the accused moved to arrest 
the judgment, on the grounds that the crime was not sufficiently and positively 
stated in the indictment ; that the accused is not charged with any criminal intent 
in uttering the words alleged to have been spoken, and that the indictment does 
not state any particular words to have been uttered which would subject him to 
a criminal prosecution, but charges him with having, in public discourse, made 
use of and uttered the following language in substance, and to the effect, Xc. 
The motion to arrest the judgment was overruled, and the case has been argued 
before us by the attorney general and the counsel for the accused, on the 
grounds urged in support of the motion in the court below. 

We understand that the rules concerning indictments at common law relate 
generally to indictments for crimes under statutes, and that whatever precision 
is required in the one is necessary in the other, and that it is often insufficient 
merely to pursue the description of the offence given in the statute by which it 
is created. It is laid down in general terms in elementary works on the 
criminal law, that all indictments under statutes, especially the most penal, must 
state all the circumstances which constitute the definition of the offence in the 
act, so as to bring the defendant within it. Vide The King v. Neill et al., 
6 East. Rep. 417. 

The indictment contains no charge of any criminal intent, and the word 
feloniously, which is necessary in indictments for felony, is omitted, nor is there 
any equivalent word to be found in this indictment. Nor is it charged that the 
words were uttered in the presence or hearing of slaves or persons of color. 
This may not be essential in all cases under the statute; but under the very 
naked charges of this indictment, which repeat merely the words of the statute, 
an allegation of this kind would be necessary in order to constitute an offence. 
The statute makes it criminal to make use of language having a tendency to 
produce certain evils. 

Our impression is, that besides setting forth the words made use of, the 
indictment ought to contain such averments and inuendoes as establish its ten- 
dency and the relation in which they were spoken, rendering the language 
intelligible, and its application to the evil intended to be reached by the statute 
evident. The words of the statute, “ having a tendency,” are so comprehensive 
and vague, that without proper averments, indicating the tendency, and sufficient 
explanatory statements and references as to the words spoken, the accused 
would not have the means of defence, which an indictment, drawn with the pre- 
cision and certainty which the law requires, would afford to him. Our inquiries 
have not led us to discover any precedent of an indictment like this having been 
sustained. The requisites of indictments for seditious words and for libels 
affords us examples which we consider as safe guides, although the cases are 
not identical, 
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It is urged, on behalf of the State, that the statute does not require any State 
criminal intent to constitute the offence, and that it is not necessary to allege it, Ru AD. 
inasmuch as malice may be inferred from the language itsélf without averment 
or extrinsic proof of it. But in this case there are no averments, references, or 
inuendoes concerning the language used which establish the inferénce. We 
understand the rule to be, that the charge must be sufficiently definite and 
explicit to support itself, and no latitude of intention can be allowed to include 
anything more than is expressed. 2 Burrows, 1127. 2 Maule and Selwyn,, 

381. Chitty’s edition of Blackstone, vol. 4, p. 306, notes. 

The other objection taken by counsel to the validity of the indictment is, that 
it does not purport to state the words uttered, but the substance and effect of 
them. The indictment charges that the accused did, in public discourse, make 
use of and utter the following language, in substance and to the effect, that is to 
say. The attorney general contends that the words “ in substanee and to the 
effect” may be considered as surplusage and not written, and that the indict- 
ment will then read, ‘‘utter the following language, that is to say,” and is 
sufficient 

It appears to us that the suppression of these words would violate the sense 
of the indictment, and that these words were intended to qualify those which ¢ 
preceded them. The indictment certainly does not purport to give the language 
uttered, but the substance and effect of it. 

When a man’s life is put in jeopardy for language made use of, we think the 
language itself ought to be charged in the indictment. Where words are the 
gist of the offence, they must be set forth in the indictment with the same par- 
ticularity as a libel. Where words are laid as an overt act of treason, it is 
sufficient to set forth the substance of them; for they are not the gist of the 
offence, but the proofs or evidence of it. Archbold’s Criminal Pleading, 22. 

For these reasons, the judgment in this case is arrested. 





Succession oF DanieEL STOCKING. 


The endorsement of credits g a promissory note within five years, is not such evidence as 
will bar prescription, unless the credits are proved to have been paid. 

A workman is not entitled to a privilege upon a succession for his services, unless the things 
upon which he worked exist at the time of the decease of the testator; and to entitle him 
to a privilege on the fands to be distributed, it must appear that they are the proceeds of 
the sale of the things worked upon by him. C. C. 3184. 

An attorney at law has no authority to execute in the name of his client, a release to make 
an interested witness competent, unless he be specially empowered so to do. 


PPEAL from the District Court of West Feliciana, Stirling, J. A state- 
ment of the facts of this case will be found in the briefs of the counsel 
engaged in the case. 


Brewer and Collins, for appellee, contended: Daniel Stocking died on the 1st 
day of January, 1848. John C. Morris applied for letters of curatorship on the 
7th of January, 1848; his application was published on the 8th of January, 
1848, and he was appointed on the 12th of February, 1848. There was no 
opposition made to his application. On the 10th day of May, 1849, Morris filed 
an account and tableau of distribution, (the succession being insolvent.) u 
which account he placed himself as a privileged creditor of the fifth rank, for 
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Succession or the sum of $139 47, for supplies of provisions, &c., to the deceased, and as an 
Stockixe. ordinary creditor for the sum of $650 83. 

Jesse Barkdull, a creditor of Stocking, and the appellee in this case, opposed 
the account and tableau upon various grounds; the opposition being sustained 
in part, and the account ordered to be amended in accordance with the decree 
of the lower court, John C. Morris appealed. 

It is necessary to notice only two of the grounds of opposition made by Bark- 
dull to the account, &c. 1. He opposes item twenty-three of the account, 
«* John C. Morris, account for provisions of the year the deceased died, $139 
47,” because there does not accompany the account a detailed statement of the 

* items composing this amount; he denies that Morris furnished the deceased 
with any supplies, and calls upon him to advance proof in support of the charge. 
No evidence whatever was offered in support of this item—consequently the 
lower court rejected it. 2. Item twenty-six, ** five notes due by Daniel Stock- 
ing and held by J. C. Morris, principal and interest, after deducting credits, 
amounts to $650 83,” was opposed upon the grounds, that the notes which form 
the evidence of the charge, were found among the papers of the deceased by 
Morris, who was fraudulently attempting to recover the amount from the estate, 
he (Morris) having no title to them. The prescription of five years was also 
pleaded in bar to the notes. The opposition was sustained, and this item 
rejected. 

One of the notes is payable to the order of Collins and Baldwin, and is not 
endorsed ; no evidence was offered to show by what means it came into Morris’ 

ssion; this note is dated January, 1842, and payable one day after date. 
° he second note is dated June 4th, 1842, payable the 1st of October following, 
for the sum of one hundred dollars, to John B. Stinson or order, and endorsed 
by Stinson, the payee, without recourse. There was no proof of Stinson’s 
endorsement: both notes are also clearly prescribed. The third note is due on 
the first day of January, 1843, and payable to Morris or his order. The fourth 
is due on demand, to Morris or bearer, and is dated 17th January, 1843. On 
all of these notes there were credits, which if proven, would have taken them 
out of prescription ; but notwithstanding Morris was put upon his guard, no 
attempt was made by him to prove these payments upon the trial of the oppo- 
sition. 

More than five years had elapsed from the time these two last notes became 
due, before Morris was appointed curator of the estate. The first note was 
prescribed the day Stocking died; but had Morris used diligence, he might have 
been appointed curator of the estate previous to the second one being prescribed, 
and thus interrupt prescription; having failed to do so, he canuot now take 
advantage of his own neglect, and the prescription of five years must prevail. 
C. C. 3506. Hite et als. v. Vaught, 2d Ann. 970. 

The curator reserved a bill of exceptions to the opinion of the court admitting 
the testimony of L. Camp, after the attorney for Barkdull had given the wit- 
ness a Written release. This the attorney had clearly a right to do, and the 
testimony was properly received. Parton v. Cobb, WL. R. 137. 

The appellee has asked that the judgment of the lower court be amended in 
his favor, by placing him upon the account and tableau of distribution as a privi- 
leged creditor for the sum of fifty-five dollars and seventeen cents, with eight 
per cent interest thereon from the 15th of August, 1847, to-be paid out of the 
sale of the tinware found in the shop of the deceased at his death. This privi- 
lege was claimed in the lower court, but was rejected. 

The note bears upon its face evidence that it was given for services rendered 
by Barkdull to thedeceased. The testimony of Lartigue proves that Barkdull 
had been working in the tin-shop of Stocking for the last two years previous to 
the death of Stocking, and that he was his principal workman; Barkdull 
making the tinware and Stocking peddling it off. Barkdull was in the shop at 
the time Stocking died, and remained in possession until the day of sale. 

The workman or artisan has a privilege for the price of his labor on the thing 
~— he has repaired or made, if the thing still continues in his possession. C. 

- 3184. 

C. Ratliff, tor appellant, contended: Daniel Stocking died on the 1st of 
January, 1848, and John C. Morris applied for letters of curatorship on the 7th 
of January, 1848; his application was published on the 8th of January, and he 

alified on the 12th of February, 1848. On the 10th of May, 1849, Morris 

an account and tableau of distribution of the funds of said succession, and 
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Jesse Barkdull filed an opposition to said account and tableau. This opposition Succession oF 
being sustained in part, and the claims of Morris asa privileged and ordinary .8T°CKiNe. 
creditor being ruled out, he has appealed. The death of “Morris being sug- 
gested to this court, and George Harrison, curator of the estate of Stocking, 
having made himself a party, the case is now in a condition to be disposed of. 

There are but one or two questions involved in this controversy. The first 
one I will present for the consideration of the court is this: John C. Morris 
held five notes of Daniel Stocking, principal and interest amounts to $650 83 ; 
the plea of prescription was interposed to the allowance of these notes, and was 
sustained by the court; and we think erroneously. One note is dated January, 
1842, and is payable one day after date; the second is dated 4th January, 1842, 
and due the lst of October, 1842; the third note is due 1st January, 1843; the 
fourth note is dated 17th January, 1843. 

The question of prescription isa simple one. 1. Does the payments on the 
notes. endorsed thereon at a time not suspicious, and the notes in the hands of 
the payee, take them out of prescription? Is it not a strong presumption, that 
these payments and receipts on the notes were tiie reasons why suit was never 
brought to enforce their payment? But the main question is, two of the notes 
were not due five years before Stocking died, but were due five yeurs before 
Morris was qualified as curator; one note was due five years the day Stocking 
died ; the other was due five years on the 17th January, 1848; Stocking died 
onthe 1st January, 1847; Morns applied for letters of curatorship on the 7th; 
on the 8th, his application was published, and on the 12th of February he was 
qualified as curator, &c. Now it is urged that prescription runs against those 
notes, because Morris could have qualified sooner; that he could have applied 
next or the same day Stocking died, and that he did not qualify as soon after the 
time that the notice expired as he might have done. It is clear Stocking had no 
legal heirs at his death; his estate was a vacant one ; Morris applied for letters 
in six days after his death, and was qualified in twenty-two days after be applied. 
During this period there was no one to make a demand on, nor bring a suit 
against, and after Morris was qualified as curator he could not sue himself. 
Now, the question is, did prescription run during this short delay in Morris 
obtaining his letters? We think not: no one opposed Morris’ application and he 
qualified in a reasonable time, and during the time there was no one he could 
sue on these notes, there was no danger during Stocking’s lifetime of prescrip- 
tion running against these notes, as he was making payments from time to time 
on them, and kept them alive. Prescription does not run against a party when 
he is incapacitated from suing, and as Morris was proceeding to qualify without 
opposition, his doing so a day sooner or a day later would not change the rela- 
tion of the parties, as he could not sue before, nor could he sue after he was 
qualified. The judgment sustaining the plea of prescription is certainly erro- 
neous. 

2. The next question we will present for the consideration of the court is, is 
Barkdull a privileged creditor of the estate of Slocking? We think not. He 
was a journeyman in his (Stocking’s) tin-shop, but as such had no privilege on 
Stocking’s estate, if he had a privilege at all, it was only upon the materials he 
worked on; and there is no evidence that a single thing that he made was sold 
at the sale. C. C. 3184. 2d Ann. 874. 

The claims of Barkdull consisted of a due-bill for $37 19, dated the 21st of 
September, 1846 ; it is clear this is no privilege. The other isa note for $55 
17, dated 15th August, 1847, it is clear this is no privilege. C.C. 3174. The 
next item is an account of McCombs and Clauss, transferred to Barkdull by 
Clauss. There is no evidence in support of this item, except the evidence of 
Clauss the transferrer. The counsel for Morris objected to the reception of 
Clauss as a witness because he was interested; the counsel” for Barkdull then 
entered a release of any recourse against the witness on the part of Barkdull. 
The counsel for Morris objected that the attorney of record had no power to 
release the witness, it was an act of ownership, an alienation of so much pro- 
perty, rights and credits, which none but the owner or a duly authorized agent 
for that purpose could do; the court admitted the evidence, and the curator 
took his bill. We think the court erred in this, the counsel for Barkdull has in 
his brief stated that the notes opposed by him were found among the papers of 
the deceased by Morris, who was fraudulently attempting to recover the amount 
from the estate. As the record is not before me I will not be positive, but accord- 
ing to my recollection, no such allegation is in the opposition. Certain I am that 
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Succession oF no proof was offered in support of such a charge, and it isa reflection upon a” 


STockina. 


worthy officer. who made the inventory, and unless such a charge was made in 

earnest and well supported by evidence, common prudence and self respect 
says they should be let alone. The court will examine the inventory and see 
how fallacious this charge is. 

In conclusion, we contend that the judgment of the court below is erroneous; 
the notes opposed by Barkdull is not prescribed and should be allowed; Bark- 
dull’s due bill and note is not privileged, and should be put down only as ordi- 
nary claims; the account of McCombs and Clauss trausferred to Barkdull is not 
proved by any evidence; the evidence of Clauss should have been rejected, upon 
the grounds stated in curator’s bill of exceptions. 


The judgment of the court was pronounced by 

Survext, J. We think the plea of prescriptions was properly maintained. 
See Civil Code, 3505, 3506. Hatch v. Gilmore, 3d Ann. 509. 

We also concur in the refusal of a privilege to Barkdull which he claimed 
under article 3184 C. C., No. 2. It is a sufficient reason for doing so, that it is 
not proved, that the articles upon which he worked existed at the death of 
Stocking, and that the money in the hands of the curator for distribution, was 
the proceeds of sale of those articles. ‘ 

We incline to the opinion that the judge erred in admitting an interested 
witness to be sworn on behalf of Barkdull upon the execution of a release in 
his favor by Barkdull’s attorney of record, to whom no special authority appears 
to have been given. See Ball v. Bank of Alabama,8 Alabama 590. Marshall 
v. Nagel, 1 Baley, 308. Springer v. Whipple. 5 Shep. 351. York Bank v. 
Appleton, Ib. 55. Murray v. House, 11 Johnson, 464. But the item 
dependant upon the testimony of the witness is so small, that we have not con- 
sidered the matter of sufficient moment to authorize a reversal, and impose upon 
the parties the expense of further litigation. 

Judgment affirmed, with costs. 





Martua Ann Pearson v. Warren A. Grice, Executor.* 


In the inheritance of successions amongst collateral relations, the nearest in degree excludes 
all others ; and if there are several in the same degree, they partake equally. C. C. 910. 

The propinqaity of consanguinity is established by the number of generations, and each 
generation is called a degree. C. C. 885. 

In successions falling to collateral relations, there is no distinction between those of the 
whole blood and those of the half blood: they share alike. 

A joint proprietor, or heir, or co-parcener, can maintain a petitory action for the whole umdi- 
vided property, against a mere possessor without title. 

A right is litigious ‘only where there exists a suit and contestation on the same. C. C. 2623. 
C. C. 3522, § 22. 

The defendant who wishes to avail himself of the privilege of paying the plaintiff the price 
at which a litigious right has been purchased, must actually tender or deposit the amount 
and cease all litigation as to the existence of the right. 


PPEAL from the District Court of Concordia, Farrar, J. Stacy and Spar- 
row, Bullard and Frost, and Ogden, for plaintiff. R. H. Marr, for inter- 
venor. A. Hennen, for defendant. The judgment of the court was pronounced 
by 
Rost, J. The only question presenting any. difficulty in this case, and the 
only one in relation to which we differ from Mr. Justice Preston is, whether the 
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* A statement of this case will be found in the dissenting opinion of Preston, J. 
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‘intervenor, who is the sister of the half blood of the father of the deceased, is 
entitled to share her succession equally with the plaintiff, who is a sister of the 
whole blood of the mother of said deceased. Article 910, C. C., provides, that 
among the collateral relations, he who is the nearest in degree excludes all the 
others ; and if there are several in the same degree, they partake equally and by 
heads, according to their number. 

The propinquity of consanguinity is established by the number of generations, 
and each generation is called a degree. Art. 885. 

The language of these articles is free from ambiguity, and the plain import of 
the words used applies equally to relationship of the half blood and of the whole 
blood. But for the discrimination which art. 909 makes in favor of brothers of 
the whole blood, their interpretation could never have presented any difficulty. 
But that article provides, that when brothers and sisters of different marriages 
are called to an inheritance, the succession is equally divided between the pater- 
nal and maternal lines of the deceased; that the german brothers and sisters 
take a part in the two lines, while the paternal and maternal brothers and sisters 
take a part in their respective lines only. And it is contended, that, by analogy, 
the rule should be extended to all collateral relations, and applied to the present 
case. It is urged in support of that view, that it was provided in the Old Code, 
that the prerogative of the whole blood existed only in favor of the brothers of 
the whovle blood of the deceased, and of their children, to the exclusion of 
brothers of the half blood, but that it extends no further ; and that as this limita- 
tion has been left out of the New Code, it is a fair presumption that the Legisla- 
ture intended the prerogative in favor of the brothers, to be extended to all col- 
lateral relations. 

Under our system of jurisprudence, blood is not the foundation of the right 
of inheritance in collateral successions; neither is it now in England, under the 
statute of distributions. With us, the law which defers successions to all the 
relations of the deceased nearest in degree, is the general rule, and is a law of 
public order. The prerogative established in favor of brothers of the whole 
blood, is an exception to that general rule, and, like all other exceptions, is 
stricti juris. It would be subversive of all principles of jurisprudence to 
extend it to other persons than those to whom it has expressly been granted. 
The suppression of the limitation found in the Old Code could not have had the 
effect of converting the exception into the rule, and the circumstances under 
which it was made negative any such intention in the Legislature. The only 
reason given for it in the projet is, that the changes introduced in the New Code, 
in the succession of ascendants, had introduced such modifications in collateral 
successions that it was found necessary to suppress all the articles of the Old 
Code treating of collateral successions but one, and to replace them by others 
more in harmony with the new legislation introduced. Ten articles were accord- 
ingly suppressed, one of which was the one relied on. It was left out without 
any reference to the question under consideration, and no doubt because the 
disposition it contained is found in substance in art. 910 of the New Code. 

The new articles adopted were all taken from the code of France, under 
which it is considered elementary, that in collateral successions the proximity of 
the degree is alone to be looked to, without regard whether the relationship to 
the deceased is of the whole or of the half blood. Toullier, vol. 4, book 3, 
tit. 1, No. 224. Duranton, vol. 6, b. 3, tit. 1, Nos. 150, 256. Marcadé, 

vol. 3, b. 3, tit. 1, p. 61. Vazeille, Successions, vol. 1, pp. 35, 66, 67, and 

notes. 12 Sirey, part 2, p. 197, —_— Corbisier. 
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This has been a fundamental principle of the Civil Law since the promulga-® 
tion of the 118th Novel of Justinian. It was, and still is the law of Spain and 
of France, and we are at a loss to conceive how it could have been enacted in 
more express or clearer terms than it has been in art. 910 of the code. Domat, 
vol. 2, law 2, tit. 3, pp. 465, 470, 471. Gregorio Lopez. in sexta partida, tit. 
13, law 5, No, 1. Febrero, b. 2, ch. 9, de los herederos ab intestato, pp. 
417, 421. 

We are of opinion that the judgment should be affirmed. It is therefore 
ordered, adjudged and decreed, that the judgment of the court below be 
affirmed, with costs. 

Preston, J., dissenting. Nancy Neale Jones departed this life in the parish 
of Concordia, on the 29th of August, 1849, leaving a large estate in land and 
negroes. The day before her death, she signed a private writing, which was, 
by the clerk of the parish, admitted to probate as her will. Warren A. Grice 
was qualified as her testamentary executor, and letters of executorship delivered 
tohim. He is also tutor of Mary Louisa Grice, the universal legatee, and of 
several minors to whom particular legacies were given. The writing purporting 
to be her will was not written by the testator, nor is it signed by any witnesses. 
It is not an olographic will, because not entirely written, dated, and signed by 
the testator. It is not a nuncupative will, under private signature, because not 
executed in the presence of the witnesses, nor in the manner required by law. 
It is, therefore, null and void, by article 1588, of our Code, if there be heirs of 
the deceased entitled to have its nullity declared by judgment. 

Martha Ann Pearson alleges that she is the aunt of the deceased, and her 
only heir, being the nearest relative she left at her death. She claims, that the 
will be annulled, and the whole estate delivered to her. Sarah Ashford has 
intervened, and alleges that she is the aunt of the deceased, and her only heir, 
and that the plaintiff is not an aunt. The executor and tutor denies that either 
are aunts, and alleges that the deceased died without any relations. 

A great deal of testimony has been offered by the plaintiff and intervenor, to 
establish the relationship to the deceased respectively claimed by them. Much 
of it was objected to by the defendant, and for various reasons and exceptions 
taken to its admission. Thus, the deposition of Mary H. Brockington was 
opposed because no proces verbal was made of the manner of executing the 
commission and taking her testimony, as required by the 433d article of the Code 
of Practice. And we think it should have been rejected. Some of the com- 
missions were accompanied by interrogatories which might strictly be considered 
leading interrogatories, the answers to which were objectionable on that account. 
And hearsay testimony was admitted, beyond what strictly the rules of evidence 
would allow even with regard to pedigree, as to which the rules of evidence 
have been so greatly relaxed. 

But there is ample evidence in the record to establish the relationship claimed 
by the plaintiff and the intervenor, independently of all that which is objection- 
able. Thus, the deceased caused a letter to be written to a nephew shortly 
before her death, in which she fully recognized the plaintiff to be her aunt. 
The deceased also made many inquiries of another nephew, Benjamin F. 
Rogers, of this State, in relation to the plaintiff, as her aunt, and reciprocal 
inquiries were made by the aunt as to her niece. The deceased in effect 
acknowledged the same thing to the witness Whitaker; and in fact the relation- 
ship which existed between her and the plaintiff is proved by the personal 
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*\nowledge of Mrs. Powe, and several other witnesses examined in South Caro- Peanses 


lina under a commission. 


Mrs. Ashford, the intervenor, has been equally successful in proving that she 

also was an aunt of the deceased, on the father’s side, both by the acknowledg- 
‘ ments of the deceased and by many witnesses. 

It is proved by connexions of the deceased, that she died without ascendants 
or descendants, brothers or sisters, or their descendants. If there were any 
doubt on this subject, it would be removed by the testimony of several witnes- 
ses offered by the defendant himself, to prove that the deceased had no relations. 
And this would also remove all doubt, if there were any, that all the uncles and 
aunts of the deceased, except the plaintiff and intervenor, were dead. And 
even if there were others, the district court was correct in instructing the jury 
that a joint-proprietor, or heir, or coparcener, can sue and maintain a petitory 
action against a mere possessor without title, for the whole undivided succession 
or property. 3 L. R. 164. 

Being perfectly satisfied by evidence that is unquestionably legal, that the 
plaintiff and the intervenor were, as they allege, aunts of the deceased, we can- 
not think of remanding the cause for another arduous trial, because some illegal 
evidence has been admitted, and may have operated on the minds of the jury. 
So far as the verdict establishes the heirship of the claimants, we are satisfied 
that truth has prevailed and justice has been done. The plaintiff and intervenor 
have, therefore, the right to have the will of the deceased annulled, and te 
recover her whole succession from the defendants. 

But a new and difficult question is presented by the plaintiff and the interve- 
nor, as to the proportions in which they are entitled to share the inheritance of 
their deceased neice. The testimony shows, that the plaintiff was the full sister 
of the mother of the deceased, and that the intervenor was but the half sister 
of her father. The plaintiff, being the aunt of the whole blood, contends, that 
her relationship was nearer to the deceased than an aunt of the half blood, and 
that she is entitled to inherit the whole succession. The intervenor, on the 
other hand, insists, that she was as near in the degree of relationship to the 
deceased as the plaintiff, and that they should share the succession equally. 
The intervenor invokes article 910 of the Civil Code; the plaintiff, that and the 
preceding article. Their respective counsel have referred to other, articles of 
the code, and have favored us with very able arguments on both sides, having in 
their investigations made great researches into the Roman, Spanish, French, and 
English jurisprudence on the subject. 

The principles and decisions invoked have depended very much upon positive 
enactments as to the rights of brothers and sisters of the whole or half blood. 
And we cannot say, from an examination of the authorities cited, that there has 
been a fixed and permanent rule in any of those systems of jurisprudence, 
which would govern the rare contingency that has occurred in the present case. 
We find provisions and decisions by which the relations of the half blood, though 
in the same degree, have been excluded entirely by those of the whole blood, 
and others by which they have been admiitted to an equal participation in the 
inheritance. Even in this State there has been changes of legislation on the sub- 
ject. Under the Old Code, the brothers and their children of the whole excluded 
entirely the brothers and their children of the half blood; but it was expressly 
provided that the preference given to the whole blood should extend no further. 
Therefore we are to conclude, that among more remote collaterals those of the 
half blood would have inherited equally with those of the whole blood in the 
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same degree, under the Old Code, p. 154, art. 39. But the whole article ® 


was omitted in the New Code; thus expressly repealing the limitation of the 


preference, and, in place of the whole, substituting article 909 of the New . 


Code. 

The following clause of article 910 of the New Code, on which both parties 
rely, is the only clause of the whole chapter on collateral successions in the 
Old Code which has been presgrved : ‘* Among the collateral relations, he who is 
the nearest in degree excludes all the others; and if there are several in the same 
degree, they partake equally and by heads according to their number.” 

In the Old Code, it was the necessary consequence of the principle estab- 
lished immediately before, that brothers of the whole blood should exclude 
brothers of the half blood with this express limitation, ‘The prerogative of the 
whole blood exists only in favor of the brothers of the whole blood of the 
deceased, and of their children, to the exclusion of brothers of the half blood; but 
it extends no further.” 

But in the New Code this clause as to collateral relations was retained, with 
a new principle governing the inheritance from a deceased brother by brothers 
of the whole and half blood, and their descendants; which in effect regulates 
their shares in the inheritance in proportion to the quantity of the same blood 
with that of the deceased which flows in their veins. The principle was not 
expressly extended to more remote collaterals; yet it was not like the principle 
in the Old Code, expressly limited to brothers and their children. On the con- 
trary, this limitation was repealed by being omitted. In a word, the Legislature 
did not contemplate or provide for the case before the court, so unlikely to 
occur, that it was not anticipated. It is, therefore, the duty of the court to 
exercise the power given by the 21st article of the Code, when the law is silent ; 
and in interpreting article 910, to derive the best light we can from nature, rea- 
son and the analogies and usages of our Jaw. We think they lead to a middle 
course between the pretensions of the parties in this case. 

The aunt of the half blood is a relation as near in degree as an aunt of the 
whole blood ; but she is as near by one parent only. She is not as fully related, 
because the aunt of the whole blood, though standing in the same degree of 
relationship, is doubly related through both father and mother. The laws of 
nature, therefore, seem to render us more dear to an aunt of the full blood, and 
she to us, than to an aunt of the half blood, though in the same degree of rela- 
tionship. 

The connexion of blood is the natural basis of inheritance. Mrs. Pearson is 
the daughter of two grand-parents of the deceased; Mrs. Ashford is the 
daughter of but one. The blood of two grand-parents flows in the veins of the 
plaintiff; the blood of but one in the veins of the intervenor. The claim of the 
former, on account of the totality of her blood, to inherit more from her neice 
than the latter, on account of her partial blood, seems to be strongly founded in 
nature. 

So, consulting our reason, we are to consider that the laws of ‘inheritance 
are founded much upon the principles of reciprocity. Had Mrs. Pearson 
died, leaving her parents as her only heirs, her whole fortune through them 
might have been inherited by Mrs. Jones. Had Mrs. Ashford died, leaving her 
father and mother her only heirs, half her fortune would have ascended to her 
mother and half to her father, the grand-father of Mrs. Jones ; which half alone 
could have descended to the latter. So, if Mrs. Pearson had died, leaving as 
her nearest relation her neice, Mrs. Jones, the latter would have inherited her 
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* whole estate, to the exclusion of a step-daughter of her sister by the father of 


Mrs. Jones, and of course her half sister. On the other side, if Mrs. Ashford 


.~ had died, leaving hernearest relations, Mrs. Jcnes and her half sister, they would 


have inherited her estate equally. So that Mrs. Jones, under the same circum- 
stances precisely, would inherit the whole estate of her whole aunt, and but 
half the estate of her half aunt. It is but just and reasonable, therefore, that 
her aunts of the whole and of the half blood, being her only heirs, should 
inherit her estate in the same proportions, and that Mrs. Pearson should have 
double as much as Mrs. Ashford. 

The analogy of our law, in the case of the whole and half brothers of a 
deceased brother, is conclusive. The estate being equally divided between the 
paternal and maternal lines of the deceased, his german brother takes a part in 
both lines ; his half brother in one line alone. I can see no reason for giving 
brothers of the whole and half blood, and their children, portions of the suc- 
cession of a deceased brother in proportion to the blood they inherited in com- 
mon with the deceased, which does not equally apply to more remote collateral 
relations. The two cases are precisely analogous. The Legislature have given us 
a fixed rule in the one case ; the reason of the rule applies with all its force to the 
other cases. And if we adopt it, we follow a rational rule which will apply to, 
and govern with uniformity, every possible case that can arise. If we reject 
it, we are without any rule given by the Legislature, and the cases that may 
occur must be left to the uncertain discretion of the courts; which appears to 
have been much exercised by them in England, as well as by the tribunals 
under the jurisprudence of Rome. 

The whole section of our code, as to the successions of collaterals, must be 
interpreted together; and the fair construction of the whole as applied to 
the present case, is, that the plaintiff, being the aunt of the whole blood, inherits 
twice as much of the succession of her deceased neice as the intervenor, being 
the aunt of the half blood—the one having twice as much as the other of the 
same blood which belonged to the deceased. 

The defendant alleges, that having discovered in the progress of the trial that 
Mrs. Ashford had sold her rights in the succession to George R. Price for 
$10,000, upon certain conditions, he tendered the price to him, under article 
2622 of the Civil Code, in order to obtain a release to him of her rights and 
those of the transferree, because he had purchased a litigious right from which 
the defendant was entitled to be released on paying the real price of the pur- 
chase. But it appears that Mrs. Ashford sold her rights to George R. Price on 
the 24th day of January, 1850, and he did not file her intervention, claiming her 
interest in the estate, until the 21st of March following. 

The article of the code invoked is found in the chapter upon the contract of 
sale, and is immediately followed by an article declaring that a right is said to be 
litigious whenever there exists a suit and contestation on the same. The two 
articles must have reference to and govern each other. The right of Mrs. 
Ashford in the succession before she commenced suit or intervened to assert 
the same, was not therefore a litigious right. It is true, the last article of our 
code in defining the terms used in the code, declares that litigious rights are 
those which cannot be exercised without undergoing a law-suit. The two arti- 
cles are not inconsistent. The impossibility of exercising the right without 
undergoing a law-suit is never certainly ascertained until the law-suit is com- 
menced. Before its commencement, it is to be supposed that if the claim be 
just, the person against whom it is made will do justice by according it to the 
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claimant without suit; or that he will at least arbitrate or compromise the matter, 
and thatithe claimant will not be forced to’ a law-suit. It is only when forced 
to commence a law-suit, that it is ascertained that the claim cannot be exercised 


without. undergoing a Jaw-suit, and it becomes a litigious right by the com-»., 


mencement and existence of the law-suit. And when that misfortune for the 
defendant occurs, the law beneficently allows to him the preference in pur- 


chasing in order to buy his peace. Thiscourt has, therefore, uniformly refused “yw 


to avoid the sale of a thing on the ground that it was a litigious right, unless suit 
had been brought to enforce the right at the time of the sale. 2d Ann. 60. Ib. 
79. 3d Aon. 554. . 

Further, the record shows that the defendant has not availed himself of the 
privilege to substitute himself to the purchaser of a litigious claim against him 
by tendering the real price of the purchase. He should have actually tendered 
or deposited the price and ceased all litigation with the intervenor. He has 
done neither; on the contrary, has contested the rights of the intervenor as 
zealously since as before the apparent offer to purchase them. See the case of 
Leftwitch et al. v. Brown, 4th Ann. 104, in which it was held, that under such 
circumstances the defendant was not entitled to the privilege of releasing himself 
by paying the price of the purchase. We adhere to that decision in the present 
case. 

The answer of the intervenors to the plaintiff's objection that they cannot 
maintain their intervention, having sold their rights, is conclusive that the 
agreement required them to bring suit in their own names to establish their 
rights, they agreeing to convey to Price whatever might be recovered in the 
suit. I am therefore of opinion, that the judgment of the district court, as to 
the defendants, should be affirmed ; but that the judgment as between the plain- 
tiff and intervenor should be reversed, and that the plaintiff should recover two- 


thirds of the succession of Nancy Neale Jones from the defendants, and the * 


intervenors one-third of the succession. 


SamE CasE—On a RE-HEARING. 


N the petition for a re-hearing, the judgment of the court was pronounced by 
Eustis, C. J. It is ordered, adjudged and decreed, that the plaintiff and 


. Warren A. Grice, the executor, each pay one-half of the costs of the appeal. 





Davin R. Wineate, Administrator, v. Janz WHEat et al. 


A foreign administrator, having given ample bonds, has a right to sue for property fraudu- 
lently brought to this State, belonging to his intestate. An administrator is considered by 
relation as being in Possession of the property of an estate from the date of the decease of 
the intestate. 


re from the District Court of Washington, Stirling, J. Jesse R. 

Jones, for plaintiff. The judgment of the court was pronounced by 
Preston, J. The plaintiff, as administrator of Joseph Wheat, sues the 

defendants for eight slaves, which”he alleges belongs to the estate of the 
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deceased. He was ‘appointed and qualified by the Probate Court of Marion ha 


County, in the Stute of Mississippi, 

He alleges, and establishes by a duly certified copy of the records of that court 
of the proceedings as to the estate of Joseph Wheat, the following facts: That 
he died in that State and county, intestate, and without children, in the month of 
August, 1845. Heleft a plantation, eight slaves, and some movable property. His 
widow, Jane Wheat, survived him. On the 16th of March, 1846, she was 
appointed, qualified, and gave security as administratrix of her deceased hus- 
band’s estate, She made an inventory, to the truth of which she attested on 
oath, and in which the eight slaves for which the present suit is brought are 
stated to be the property of the estate. 

In January, 1847, she applied to the court, and obtained an order for the sale 
of the slaves, as the property of her deceased husband’s estate, for the purpose, 
as stated by her, of making a distribution among his heirs. She named, as his 
heirs, a sister and several nephews and nieces. Willliam Wallis, one of the 


present defendants, and his wife purchased six of the slaves, and Mrs. Wheat,’ 


the administratrix, the other two; and the sale was confirmed by the judge of 
the court of probates, on the 16th of March, 1847. 

On the 15th of March, 1847, the day before the confirmation of the sale of the 
slaves, the sureties of Mrs. Wheat, as administratrix of the estate, applied to 
the court to compel her to give them counter-security, or to execute a new 
bond as administratrix, on the ground that they were in danger of suffering on 
account of being her sureties. She refused to do so, and the court thereupon 
revoked her appointment as administratrix, and committed the administration of 
the estate to the sureties, Daniel Felder and William M. Rankin. 

In May, 1847, they sued Mrs. Wheat and Elias Wallis and wife, to annul 
the sale to them of the slaves, on the ground that it was a fraudulent sale. On 


* the 2ist of July, 1847, the court, after hearing testimony, and the exceptions 


and arguments of the counsel of the defendants, annulled the sales of the slaves, 
for the reasons alleged by the administrators in their petition, and also on the 
ground that they were not only voidable but void ab initio. In the progress of 
the suit, they alleged and made oath to their fears that the defendants would 
remove the slaves out of the State, and obtained an order of the sheriff to seize 
them. He succeeded in obtaining possession of four of them, Toby, March, 
Clarissa and Maria, in August, 1847. The administrators applied for and 
obtained an order to hire out, at public auction, these four slaves until the 25th 
of December, 1847. Elias Wallis, one of the defendants in the present suit, 
bid them off, and gave Jane Wheat, the other defendant, as his security for 
their hire. Felder and Rankin then applied to be, and were released, as 
administrators; and on the 2lst of September, 1847, David R. Wingate was 
duly appointed administrator, de bonis non, on the estate, to whom the note for 
the hire of the slave was delivered. 

This appmtment, we consider, transferred to him not only the possession of 
his immediate predecessors in the administration of the four slaves which had just 
been hired by them, but entitled him to all the rights of allyprevious adminis- 
trators to any property of the estate of which the administration remained 
incomplete. 

Mr. Greenleaf lays down the principle as follows: ‘An executor or admin- 
istrator has the property of the goods of his testator or intestate vested in him 
before his actual possession, and therefore may have trover or trespass against 
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one who has taken them. And although he does.not prove the will or receive 
letters Of administration for a long time after the death of the intestate, yet the 
property will'be adjudged to have been in him by relation immediately upon the 
decease.” Vol. 2, sec. 641. 

The facts detailed leave no doubt of the tortious conversion by the defendants 
to their own use of eight slaves belonging to the estate of Thomas Wheat; that 
they unlawfully removed four of them from the State of Mississippi, while a 
suit was pending against them by the administrators for the slaves, and which 
terminated in a judgment against them; and that they, in like manner, removed 
four others from the possession of an administrator, and by him hired to them, 
and that their possession afterwards, at least, was in bad faith, and has continued 
so from that time until the present. 

The defendants were found in possession of the eight slaves in Louisiana, and 
at the suit of the present administrator, they were sequestered by the sheriff of 
Washington parish, on the 21st of February, 1849. 

Wallis answered to the suit that Jane Wheat had dispossessed him by suit; 

and she answered that she held them by the judgment of the district court for 
that parish, obtained by her against Wallis. She gave in evidence the record 
of a suit brought by her, as a resident of Marion County, State of Mississippi, 
against Wallis, for seven of the slaves. The petition was filed in the district 
court for the parish of Washington, on the 2ist day of October, 1847. An 
answer was filed by the defendant the same day, and judgment entered and 
signed by the district judge the next day, by which she recovered the slaves. 
. This occurred within a month after four of the slaves had been hired by the 
administrator to Wallis, of whom Jane Wheat became the security for the pay- 
ment of the hire. If this suit was a bond fide suit, the recovery’by Mrs. Wheat 
of the slaves would have inured to the benefit of her deceased husband’s estate, 
to which she had, during that and the preceding year, in judicial proceedings, 
as administratrix, declared under oath that they belonged. If it was a fraudu- 
lent suit, it was a flimsy veil to cover their fraud in running off part of the slaves 
from the State of Mississippi, at the very moment when lawful administrators 
were suing them for, or had obtained judgment against them for the slaves, and 
the other half from the possession of the administrators from whom they had 
hired them. 

They also produced a paper purporting to be a copy of a private bill of sale 
of Rose, one of the slaves and mother of the rest, to Jane Wheat, purporting to 
be dated in 1818, and recorded in the parish of Washington, in August, 1847. 
Jane Wheat was then a resident of Mississippi, by the showing of her petition, 
filed two months afterwards, and had no honest motive to record her titles in 
Louisiana. But six months before it was recorded she held the slaves in Mis- 
sissippi, as administratrix of her husband’s estate; and but a month before, 
the administrators who succeeded her recovered judgment for the slaves in 
Mississippi against her and Wallis. ) 

It remained unrecorded for thirty years, and was not exhibited when it was 
needed in the State of Mississippi, but at that moment is recorded in Louisiana, 
where the owner of the slave did not reside, and where the slave should not 
have been. It is used a single day as the basis of a judgment rendered in a suit 
the day after issue joined; was then withdrawn from the record; is lost, 
though essential to the defence of a suit that must afterwards take place, and is 
not produced on the trial of that suit, but a copy, without proof of its loss. 
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This copy of the sale of the slave Rose was illegally admitted in evidence, and 
an exception taken. The ‘original ig believed to have been manufactured to 
complete, in this State, the frauds commenced in the State of Mississippi : and 
whether it was a true or false bill of sale, and whether made in, Louisiana or 
Mississippi, by its very terms, in selling to Jane Wheat, vested the slave and her 
issue in Joseph Wheat, her husband. Our courts should not be made handmaids 
to these vile attempts to defeat the lawful administration and legal distribution of 
property in a sister State. We should not interfere more than possible with 
the property of.citizens of other States, or the jurisdiction of their courts. We 
have discountenanced it as much as possible, by dissolving attachments of pro- 
perty brought into this State for the express purpose of being attached, by 
enabling sheriffs and administrators of other States to pursue property in this 
State taken from their possession, by aiding parties to restore to the place where 
it should be, property, where the courts of our sister States had in any manner 
jurisdiction over the subject matter; and in many other cases and modes, as the 
recent decisions of the court abundantly show. Ist Ann. 49. Paradise v. 
The Farmer’s Bank of Memphis. McKee v. Amonett et al. ° 

On the trial of the cause, the defendants filed what they called a peremptory 
exception, founded in law, to the suit, that Wingate was not recognised as 
administrator by our courts, or under our laws. Jt is not a peremptory but a 
dilatory exception to his capacity to sue. But even if it was a peremptory 
exception, it was only as to form, and in,either case the defendants waived it by 
filing general and special defences on the merits, and the district court properly 
_ disregarded it. C. P. 333. 4 L. R. 328. 2d Ann. 1017. 

If it had been filed in time, it was not well founded in law, in the present 
case. A foreign administrator, having given ample bonds, as in this case, has a 
right to sue for property fraudulently brought to this State, belonging to his 
intestate. 2N.S.17. 1st Ann. 48. 2d Ann. 430. 2 Greenleaf on Evidence, 
as quoted above. 

There are few cases in which the allegations in the petition and evidence in 
support of them could more strongly fortify the right and demonstrate the 
necessity of the principle than the present. 

The district court gave judgment against Wallis, for one of the slavés. He 
should, in like manner, have rendered judgment against Mrs. Wheat for the 
remainder. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed. And it is further ordered and decreed, that the plaintiff 
David R. Wingate, in his capacity of administrator de bonis non of the estate 
of Thomas W heat, deceased, recover from the defendants, Jane Wheat, Elias 
Wallis, Martha Wallis, and William Wallis, the slaves Toby, March, Cla- 
rissa, Maria, Tom, Peter, Rose, and David, described in the petition, with 
costs in both courts. 

* 
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It is not required inthe recording of mortgages that the acts of mortgage be inscribed in 
full. It is sufficient if the registration contains all that it is essential for the public to 
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Succession or The registration of a mortgage will not be affected with nullity because the recorder hag 
Pate. 


not complied with the directions of the law as tothe manner in which the book ‘of record 
has been paraphed and bound. 


PPEAL from the District Court of East Baton Rouge, Burk, J. *on the 

opposition of William D. Baker to the account of the administrator. C. 

Ratliff, for opponent. A. S. Herron, for administrator. The judgment of the 
court was pronounced by 

Suivet, J. Baker, who holds a judgment recorded in 1846, has appealed 
from a decree refusing him a precedence over certain conventional mortgagees, 
who had recorded their mortgages at previous dates, but, as the appellant con- 
tends, in an insufficient manner. The principal objection to the sufficiency of 
the registry is, that they did not cause the acts of mortgage to be inscribed in 
full, but merely inscribed certificates of the parish judge before whom the mort- 
gages were executed, in which respectively he certifies that an act of mortgage 
had been executed before him, the material and substantial details of which are 
stated. The appellant does not deny that this registration contained all that it 
was essential for the public to know—the names of the mortgagor and mortga- 
gee, a description of the property mortgaged, the sum, interest, time of pay- 
ment, &c. We have hitherto said that the object of registration is public notice 
with reasonable certainty ; and we cannot sanction a construction which would 
avoid the registry of a mortgage upon the ground that the entire deed of mort- 
gage was not spread verbatim and literatim upon the public records. 

Objection is made to the sufficiency of the registry of a judgment in favor of 
another creditor, Hugh Wilson. It seems that it was recorded in a book kept 
for judicial mortgages; which book, as a witness, the present recorder, testifies, 
was not bound fully, but merely loosely stitched and not paraphed. The 
recorder would have better fulfilled his duty as a public officer if he had pre- 
pared this important record book in a more durable form, and had obtained the 
paraph of the judge, as the law directed him to do. But we do not think this 
negligence of the public officer affects the registration with nullity. The code 
directs parish judges, who were formerly the recording officers in their respec- 
tive parishes, to keep three registers, one for conventional mortgages, one for 
judicial mortgages, and one for donations. See C. C. arts. 3351, 3352. Many 
parish’ judges kept a single book, but this irregularity on the part of the public 
officer was not considered fatal to the mortgage creditor. See Gillespie v. Cam- 
mack, 3d Ann. 251. 

Under the pleadings, it was not necessary that Wilson should prove his judg- 
ment. Its registry only was disputed. The recorder’s certificate of its registry 
seems to us sufficient in form. 

The execution and registry of the mortgages in favor of the heirs of Bird 
and others appear to us to have been sufficiently proved. 

Judgment affirmed, with costs, 





Puitre Vernon v. JoHN VERNON’S Hgirs. 


The legitimacy of a child born during wedlock cannot be contested under any other circunt- 
atatices than those provided for by law. C. C. 209, 210, 211, 
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The declarations of the father are insufficient to bastardize the issue of the marriage. To 
rebut the presumption of legitimacy resulting from marriage the evidence must be distinct 
and clear. 

To rendega nuncupativ e will valid,.it must either have been read by the testator to the 
witness, or have been read by one of the witnesses to the others, in the presence of the 
testator. C. C..1575, 1588. 


ic from the District Court of Washington, Penn, J. A. Hennen, for 


the plaintiff, contended: 1. The plaintiff is the legitimate son and heir of 
the deceased; born and reared in lawful wedlock. Is pater est quem nuptie 
demonstrant. C.C.203. 2. The declarations of his parents cannot render 
him illegitimate. Tate v. Penn, 7 N.S. 548. Eloiv. Mader, 1 R. R. 584. 
2 Toullier, 119 3 Partidas, tit. 14, 1.19. Pand. lib. 22, tit. 9, 1.29. Lacombe, 
‘Mat. Enfant,” No. 10. 2 Manf., 442. Cowper, 591: To the introduction 
of such evidence, bills of exception were duly taken, and should prevail. 

3. No evidence to estab'ish the illegitimacy. 

The reconciliation and co-habitation of the parents, after the alleged adultery, 
prevent all action on it now, or prejudice to the plaintiff. Fuero Real, lib. 4, 
t.7,1.5. Partidas 7, tit. 17, Il. 8, 9. Pand. lib. 48, tit. 5, 1. 13, § 6, 9, and 10, 
on 1. 40. Tenari Bibliotheca, verbo, “‘Adulterem.” Gomer Tauri, 1. 80, 

o. 71. 

The nuncupative will of the deceased is void, because uot read by one of the 
witnesses, but by a third person, i. e. Judge Jones; and for other reasons, 
stated in the petition, C. C. 1574, 1575, 1576, 1642. 

The plaintiff is entitled to an undivided half of the estate of John Vernon, 
deceased, and to be paid for one half the services of the slave Bob, who has not 
been sold, and has been in the service of the defendants—his services being 
worth fifteen dollars per month—with costs. 


Jesse R. Jones, for defendants contended: ‘The plaintiff claims to be the 
legitimate son of John Vernon, deceased, and attempts to gain a standing as such 
by proof of the estimation in which he was held by the deceased, his family, 
and the world at large; but the testimony shows that he was declared by 
deceased not to be his son; that the plaintiff acknowledged himself that he was 
not the reputed son of John Vernon, deceased ; and that he was always consid- 
ered illegitimate by the family and the world. 

It further appears by the evidence of John Dicks, the tather-in-law of plaintiti, 
and the cousin of Mary Vernon, that John Vernon and Mary Vernon were 
married in the year 1790, in Orangeburgh, South Carolina; that she left him, 
without having any children, in the year 1793, and went to Kentucky and 
remained until the year 1800; that she then returned to South Carolina, and 
brought back two boys, Daniel and Philip ; that Daniel appeared to be about 
six years old, and Philip appeared to be about four years old. The facts 
detailed by this witness establish positively that at the time of the conception of 
Philip Vernon, the remoteness of the parties was such as to render their 
cohabitation physicaliy impossible ; consequently the plaintiff was an adulterous 
bastard, and incapable of inheriting. 

It is now the settled doctrine, both in England aud the United States, that, 
although the birth of a child during wedlock raises a presumption that such 
child is legitimate, yet, that this presumption may be rebutted, both by direct 
and presumptive evidence. And in arriving at a conclusion upon this subject, 
the jury may not only take into their consideration proofs tending to show the 
physical impossibility of the child born in wedlock being legitimate, but they may 
decide the question of paternity by attending to the relative situation of the 
parties, their habits of life, the evidence of conduct, and of declarations connected 
with conduct, and to every induction which reason suggests for determining 
upon the probabilities of the case. See 4 Phillips on Evidence, 288. 2 
Greenleaf on Evidence, secs. 150, 151. 1 Phillips on Evidence, note 379. 

The fact of non access may always lawfully be proved by means of such 
legal evidence as is-strictly admissible in every other case where a physical fact 
is to be proved. 1 Phillips on evidence, 158, note 305. According to our code, 
the presumption of paternity as an incident to the marriage is at an end when 
the remoteness of the husband from the wife has been such that cohabitation 
has been physically impossible. C. C. 208, 216. : 
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The only decisions on this subject which I have been able to find in our own 
reports are, Tate v. Penn, 7 N.S. 548, and Eloi v. Mader, 1 R. R. 581. In 
these cases it is merely decided that the declarations of the parents cannot 
destroy the: legitimacy of the child; and in the first mentioned case, that the 
fact of husband residing in New Orleans and the wife on the opposite side 
of Lake Pontchartrain, distant about twenty-five miles, was not sufficient evi- 
donogaal a physical impossibility of cohabitation. I do not consider that there 
is any thing in these decisions to show any variance between our jurisprudence 
and that of the other States of the Union, and of England on this subject. The 
same rules also prevail in France. 2 Toullier, Nos. 799, 820. 

The articles in the Civil Code which require the husband, when he intends 
to contest the legitimacy of the child, to do it in a certain time after the birth, 
can have no bearing on this case, for all these events occurred while John Ver- 
non resided in South Carolina, and he never became subject to the Civil Code 
of Louisiana until the close of the year 1811, at which time.the plaintiff was, 
according to the evidence, seventeen or eighteen years of age, and had never 
pretended to be the legitimate son of John Vernon; was not so considered in the 
estimation of the family and community; and indeed never made any such 
claims until the petition in the present suit was filed. 


The judgment of the court was pronounced by 

Eustis, C.J. This suit was instituted to set aside the last will of John 
Vernon, deceased ; the plaintiff alleging himself to be the son and forced heir of 
the testator concurrently with the heirs of his deceased brother, Daniel Vernon. 
By the will the plaintiff was excluded from all share in the succession, the tes- 
tator declaring therein that John Vernon was his only legitimate child, and that 
the children of John were his sole legal heirs: these children were instituted 
his heirs, under the will, to the exclusion of all others. 

The district judge was of opinion that the condition of the plaintiff, as heir of 
the testator, was disproved by its being established that he was the issue of an 
adulterous connection between Mary Vernon, the wife of John Vernon, the tes- 
tator, and another ‘person—having been born at a time when the distance of the 
husband and wife from each other rendered their cohabitation impossible. The 
plaintiff was non suited in the court below, and has taken this appeal. 

If the plaintiff is not the legitimate son of the testator he has no interest in 
contesting the will. This question is therefore the first object of inquiry. The 
facts relating to the legitimacy of the plaintiff are disclosed in the testimony of 
John Dicks, a witness examined on behalf of the defendants. He is the father- 
in-law of the plaintiff, and was the cousin of Mary Vernon, the mother of the 
plaintiff. By this testimony it appears that John Vernon and Mary Vernon 
were married about the year 1790, in Orangeburgh district in South Carolina, 
where they resided. In March, 1793, she abandoned her husband, and report 
said she went to Kentucky. She did not return until the fall of 1800. A 
report had reached the neighborhood that she desired to return, which originated 
in a letter written by her to that effect. By this letter it would appear that she 
was living under a feigned name, and that the man with whom she had aban- 
doned her home had left her. She had no children during the period of her 
living with her husband, but after her return to Carolina in 1800 she again was 
absent with her brother, and brought back two children born during her 
absence: these children were Daniel Vernon, whose heirs are the defendants, 
and Philip, who is the plaintiff in this suit. The former was in appearance 
about ix, and the latter about four years of age. After the return of the 
mother, the husband made repeated overtures for a reconciliation. She objected 
on the ground that she had misbehaved, and that it would always be thrown up 
to her, and that she could not live with him without her child. The parties 
met at the house of the sister of Vernon. He proposed their coming together. 
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She said she could not live with him uilless her child was received. Vernon 
said they had one between them, but that long before she had left him he had 
had an illegitimate child, named Jack,.who was then in the neighborhood; that 
he was Willing to take all the boys, Daniel, Philip and Jack, and bring them 
up as brothers and treat them as children, and that at his or his wife’s death they 
should share alike. His wife agreed to this; they embraced, and the retoncili- 
ation was consummated, and they lived conjugally together until the death of 
Mrs. Vernon. The parents and children remained together in South Carolina 
until 1806. In 1810, the witness found them all living together on the Tanchi- 
pao, in this State; they contiuned living together until the marriage of Daniel 
and Philip. At the death of Mrs. Vernon, John Vernon, the father, divided 
equally the property belonging to her between her sons Daniel and Philip. 
When Mrs. Vernon and her brother went after her children, they said they 
were going to Cumberland river; they were absent about five weeks. The 
witness and John Vernon lived close together in the same neighborhood in Caro- 
lina. Vernon did not leave at any time that section of country. Witness knows 
this fact from being intimate with him, and that he never left South Carolina 
until he removed from there in 1806. 

The testimony of this witness, who appears to be a conscientious and truthful 
man, is weakened or rather explained in his cross-examination, in which he says 
he has no personal knowledge of Mrs. Vernon having been in Kentucky. From 
all the witness knows, she might have been during her absence within fifty miles 
of John Vernon's residence. He saw the latter two or three times every month 
during Mrs. Vernon’s absence; thinks he was never longer than three weeks at 
any one time without seeing him; it may have been a month. The witness is 
satisfied, from his intimacy with Vernon, that had they ever met during her 
absence from 1793 to 1800 he, the witness, would have known it. We have 
thus stated the material parts of the testimony of this witness for the purpose of 
showing its extent and its legal effect. 

It is certainly proved that in 1793 Mrs. Vernon left the residence and neigh- 
borhood of her husband; but as to where she went there is no satisfactory 
evidence. Supposing she went to the region which the report stated,—to Ken- 
tucky,—to that part of it in which the Cumberland river has its source, and that 
John Vernon never left his neighborhood in South Carolina, it is obvious that 
these facts do not establish the impossibility of access and cohabitation of these 
parties. The evidence on this point is not at all satisfactory. There is no 
proof, other than that stated, as to where Mrs. Vernon went, or was at any 
time from 1793 to 1800. ' 

It appears in evidence that Philip was brought up and married in the house 
of John Vernon, and was until his marriage on the same footing as Daniel. 
But John Vernon, in the significant language of the neighborhood, did not claim 
Philip as his son. This Philip himself said to a witness; and it concurs with 
the declaration of the testator in his will. 

The marriage of John Vernon with Mary, the mother of the plaintiff, in 1790, 
having been proved to have taken place in South Carolina, the argument has 
principally been directed to the status of the plaintiff under the jurisprudence of 
that State. Under our laws, as the case stands, the defendants would not be 
permitted to question the legitimacy of the plaintiff. Code, 209, 210, 211. 

We assume that the rule established by the judges in the Banbury peerage 
case would control the condition of the plaintiff at the time of his birth. He was 
born during marriage ; and the marriage having been proved, nothing is allowed 
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to impugn his legitimacy, short of the proof of facts showing it to be impossible 
that the husband of his mother could be his father. The declarations of the 
father areentirely insufficient to bastardize the issue of the marriage, both by 
our law and that of England. Goodright v. Moses, Cowper’s-Rep. 591. 2 
Greenleaf on Evidence, § 153. 

We understand, that to rebut the presumption of legitimacy resulting from 
marriage, the evidence against it ought to be distinct, clear and conclusive. It 
is sufficient to state that the evidence adduced in this case is not of that character. 
It is at best, conjectural; and at this distance of time it would be equally unjust and 
dangerous to deprive a man of his status of legitimacy by any evidence short of 
that which the law and public policy require to be administered in order to 
destroy the effect of a civil institution upon which society rests for its security. 

The plaintiff being therefore a competent party to contest the will of John 
Vernon, it remains to consider the objections to its validity. The most impor- 
tant is that the formalities of the article 1575 of the Code have not been complied 
with in making it. The will was intended to be a nuncupative will under pri- 
vate signature. The article 1575 requires this kind of testament to be read by 
the testator to the witnesses, or by one of the witnesses to the rest inthe pre- 
sence of the testator. The article 1588 provides that the formalities to which 
testaments are subject by the provisions of this section must be observed ; 
otherwise the testaments are null and void. 

The will declares it to have been dictated by the testator and written by his 
request, and to have been read to him in the presence of the witnesses, but does 
not state that it was read by the testator to the witnesses, or by one of the 
witnesses to the rest in the presence of the testator. And it is not proved by 
the testimony taken in the cause that it was so read by the testator or one of the 
witnesses. Indeed, the testator was incapable of reading the will, and it was 
read by the professional gentleman who wrote it to the testator and the wit- 
nesses. ‘This is the only reading of the will which is established by the testi- 
mony. We think this an essential requisite to the validity of the will. 
Succession of Key, 5 R. R. 483. It not having been complied with, the will is 
null and void. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and it is further decreed, that the instrument of date the 17th day of January, 
1847, purporting to be the last will and testament of John Vernon be declared 
null, void, and of no effect; and it is further decreed that the plaintiff, Philip 
Vernon, be admitted as one of the heirs of the deceased John Vernon, to share 
equally with the defendants, representing the deceased Daniel Vernon, and 
receive as heir one half of the effects of the succession of the deceased, and that 
the case be remanded for a partition of the same, and a settlement of the 
accounts thereof; the defendants paying costs in both courts. 

Preston, J., dissenting. The plaintiff declares he is the legitimate son of 
John Vernon, deceased; and sues his grand-children, one of whom is his exe- 
cutor, to annul his will and for half his succession. They deny that he is the 
son of John Vernon. 

The plaintiff very properly rests his case on sufficient proof of the fact that he 
was born of the wife of John Vernon during the existence of their marriage. 

But one of his witnesses, Simeon C. Bankston, proves that he heard * the 
oldman say that he did not own Philip as his child; that Philip himself said 
that the old man did not claim him, and that it was the general understanding in 
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the neighborhood that Philip was not claimed by the old man Vernon as his — 


child.” : 

John Dicks is the father-in-law of the plaintiff, and was also the cousin of his 
' mother. There is not a shade of suspicion cast upon his testimony by the 
plaintiff. He had every possible motive to support his pretensions. His testi- 
mony must therefore be regarded as a severe sacrifice to truth and justice. 

He proves that Mrs. Vernon left her husband in South Carolina in March, 
1793, and did not return until 1800 ; during which time her husband was not 
absent from his residence; that she left without children and returned with 
two, of whom plaintiff was the youngest. He then enters into details which 
show fully that Mrs. Vernon went to Kentucky and lived under an assumed 
name with a paramour, who abandoned her; when she returned to Carolina, and 
in the subsequent negotiation, by which her husband was reconciled to her, fully 
acknowledged that Philip was not his child. 

This testimony establishes beyond all reasonable doubt that the husband had 
not access to his wife for seven years, during which time she had two children. 
The youngest could not therefore be the child of the husband. 

The answer to hypothetical cross-interrogatories, so often put in cases of this 
kind,—for example, might not the husband and wife have come together with- 
out your knowledge !—must always be the same which counsel, judges, or 
jurymen would give without the answer of the witness, and never has any 
effect upon the case, the court, or the jury. 

John Vernon, at a great age, and on the brink of the grave, in the midst of 
infirmity, being blind, and having no motive to deceive, but every possible 
inducement to declare the truth, and not leave the world with the stain of false- 


hood on his soul, with regard to the only thing any longer of importance to him: 


or those connected with him, made what was intended to be his last will, which 
was reduced to writing under his direction and signed before three neighbors 
and his legal adviser. Although informal as a will, it is a formal declaration of 
the truth. After appealing, as usual, to the name of God, he said, “ I now 
solemnly declare that Daniel Vernon, now deceased, was my only legitimate 
child, and that his children are my only legal heirs.’’ 

The plaintiff, pretending to be the son of the deceased for the purpose of 
claiming a portion of his property, is compelled to stamp this solemn and, we 
may say, dying declaration of his supposed father with falsity. But it is impos- 
sible to yield to his pretensions to Vernon's property, based upon the stigma of 
him he calls father, unless compelled by irresistible proof or the inexorable 
rules of law. ‘ 

There is not the slightest proof to counteract all this irresistible evidence of 
the plaintiff's illegitimacy. Is it counteracted by law? The principles of our 
Code which require the husband to denounce the infidelity of his wife, and 
judicially to bartardize her offspring are not applicable to the circumstances of 
this case, which occurred in South Carolina fifty years ago. They are rigorous 
principles of law requiring the husband and father to spread the shame of his 
wife and children on record, and thus to render reconciliation and forgiveness 
impossible, or to subject himself to the paternity of her spurious offspring. It is 
more conformable to the spirit of christian forgiveness, if possible to be reconciled 
to a wife and mother of one’s children, even after the foul blot of her infidelity, 
as was done in the present case. These rules of our Civil Code should not be 
extended to a case which did not arise under them. 
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So the arbitrary rules of evidence which exclude the truth should not. be 


‘ extended beyond the positive enactments of law. There is no enactment of our 


own Legiglature which excludes the acknowledgment of the plaintiff’s inother 
that he was not her husband’s child, and the most solemn written declarations 
of the husband to the same effect, as evidence in this case, in opposition to his 
claim as heir of the husband. On the contrary, the articles 214 and 215 of our 
Code authorizes every species of evidence, written or oral, in support of legiti- 
mate filiation ; and the next article, 216, authorizes proof against legitimation, 
that “the plaintiff is not the child of the husband of his mother.” The article 
limits it to no particular species of evidence, and seems by its connection with 
the preceding articles, all are on one subject, to authorize all proof in opposition 
to legitimacy which could be offered in its support. The declarations of parents 
are the strongest evidence in support of legitimacy, and therefore should be 
admitted in opposition to it. 

I am led to the conclusion from reading the opinion of Lord Mansfield, in the 
case of Goodright v. Moses, 2 Cowper’s Rep. 594, so much relied upon by the 
counsel of plaintiff, that such declarations are admissible as evidence to the jury 
n England. The rule that no evidence, except the impossibility of the Hus- 
band’s access, should be admitted to establish the illegitimacy of a child born of 
the wife during the marriage has long since been abandoned in that country. 

In the case of Goodright v. Saul a new trial was granted to prove a child 
illegitimate, his mother and her husband both living in London at his birth, 
because she lived with a paramour, called the child by his name, and it was 
reputed in the family to be illegitimate. 4 Durnf. and East. 358. The cases 
are numerous to that effect. 

It is certainly laid down in general terms by Toullier, that the declarations of 
husband and wife shall not establish the illegitimacy of the wife’s child, born 
during the marriage: and our Supreme Court adopted the principle in the case 
of Tate v. Penn, to prevent the mother from reaping advantage from her 
shameless declaration. 

But a note to the very section of Toullier furnishes a decision of the courts in 
France to the contrary, in the case of the illegitimate daughters of Antoine 
Lamarié. They were baptized by the mother as the children of Beancé, with 
whom she lived in adultery during Lamarié’s life. And after his death they 
failed in a suit to change the act of baptism and recover the succession of 

The whole evidence was received by the district judge. He resided in the — 
parish, knew the parties and witnesses, and on the question of fact decided 
against the plaintiff ’s pretensions ; and I think his judgment should prevail. 
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Where the garnishee had been served with the interrogatories, and the order of court 
requiring the same to be answered, and had been cited to answer the same, in default 
of which judgment pro confesso had been taken against him; in an action brought by him 
to annual the judgment apon the grounds, there was no legal citation and that the petition 
for the garnishment asked for no judgment against him: Held, there were no such errors 
in the form of the proceeding as to justify the annulment of the judgment. 
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| erry from the District Court of East ie Rouge, Burk, J. 

A. M. Dunn, for plaintiffs, contended: 1. As Cain, in his petition, asked 
for no fudgment, was it proper to render one? 2. Should not the petition have 
notified them that Cain sought to recover from them a judgment? He only 
demanded that they answer the interrogatories; and asthey owed Hereford 
nothing, and no judgment was prayed for against them, they might well con- 
clude that none was to be rendered. 3. No citation issued. The orfler accom- 
panying the petition was to answer the interrogatories; they were not therein 
notified of the demand of $500 or any sum; they were not required to comply 
with any demand; neither is the order in any respect a citation; it wants all the 
requisites. 4. Citation is the commencement of an action. An action of a suit 
and the judgment follows, and should be analogous to the prayer of the petition. 
Now, as there is no demand, no prayer in the petition or citation that these 
plaintiffs were to be condemned to pay severally $500, it certainly could not have 
been in the ordinary course of things. 5. But defendants says it was an extra- 
ordinary proceeding authorized by an act of the Legislature. I deny this pro- 
position, for the act relied on expressly declares, verbatim, ‘ Plaintiffs in fi. fa. 
shall cause such third person to be cited to answer under oath,” &c., “in the 
same manner and with the same regulations as are provided in relation to gar- 
nishees in cases of attachment,” and * garnishees liability in the same manner 
as in cases of attachment.” 6. Art. 246 C. P. reads ‘A creditor may make a 
third person a party to the suit by having him cited, and he is termed the gar- 
nishee.”’ 

In cases of attachment the law assuredly requires a citation, a copy of the 
petition, and a prayer for judgment, all duly and legally notified to the garnishee. 
The textual provision of the code is clear, and it would be very extraordinary in 
such a case to render a judgment when none was prayed for, or the demand 
notified to the party; then the act of the Legislature, instead of making a 
change in practice, expressly provides that the same manner, same regulations 
shall be observed in this summary proceeding. It confers upon the creditor, on 
the return of nulla bona, the right tosue a third person indebted; to sue by 
petition and citation in ordinary form, and not in a summary manner, loosing 
sight of all form and taking judgments not asked for. Any man might be 
deceived by such a proceeding. 

7. The nullity of a judgment can be demanded, if the defendant has not 
been legally cited. C. P. 604, 605, 606. 

In conclusion, the court will observe that the judgment appealed from is 
acquiesced in by plaintiffs; that all rights are reserved to Cain as of the date of 
his imperfect proceedings; that he can amend and these plaintiffs. ruled to 
answer; he cannot suffer, and should not wish these plaintiffs to pay other men’s 
debts, at least without strict law, when they owe nothing. ‘ 

J. M. Brunot, for defendants, contended: This honorable court will see from 
the proceedings themselves, the garnishees have no right whatever to complain ; 
they had not notice and ample time granted them to answer the plaintiffs inter- 
rogatories. There was no attempt to take any advantage whatever, and, as mere 
stakeholders, we cannot understand what right they have to complain that the 
original petition addressed to Hereford was not served on them. 14 L. R. 511. 
The garnishees could not open the judgment obtained by Cain v. Hereford. 
We think, under the law as Jaid down in Lee and Hardy v. Palmer et al., 18 
L. R. 411, this honorable court will reverse the judgment of the court below, 
annulling our judgment in the suit No. 203 against the garnishees, as being 
entirely unsupported either by the law or evidence. In the case just cited 
this honorable court remarks, “‘ we have noticed in a number of attachment 
cases that have come before us, that much of the litigation is to be traced to the 
garnishees, for what purpose is not difficult to discover.” 

In the case of Sturges v. Kendall, found in 2d Ann. 566, this honorable court 
will discover we have done more in the present instance than was required 
there, and it would seem strange, if the garnishees should be suffered to escape, 
where it is clear they have had every chance to discharge themselves by obey- 
ing the order of the court, if in point of fact they had a valid defence. 


The judgment of the court was pronounced by : 

Surpett, J. This is an action to annul a judgment obtained by Cain against 
Bird, Dawson and Scudder, under the following circumstances: In May, 1849, 
Cain obtained a judgment against Hereford, in a suit entitled Cain v. Hereford, 
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for the sum of $500, interest and costs. A fiert facias was issued upon this 
judgment in October, 1849; and upon the 30th November, 1849, Cain filed a 
petition, entitled In the suitof Cainv. Hereford, and in the same court wherein 
the judgment had been rendered, in which he states that he has issued a fieri 
facias, that no property has been found by the sheriff, and-that he has good rea- 
son to beliéve that Bird, Dawson, Scudder and Adams, are indebted to Here- 
ford, and prays that they answer the following interrogatories: Interrogatory 
lst. Are you liable to pay now, or at any time hereafter, any monies to the 
defendant Francis N. Hereford ; and if yea, does said indebtedness amount to 
five hundred dollars, or any smaller or larger sum? Please state amount. If 
said monies have been paid, when were they paid, and to whom ? Interrogatory 
2d. Are you liable to the defendant for any property or effects of any nature 
or description whatever? If yea, describe same and their value. Upon this 
petition the following order was made: “Ordered, the parties named in the 
foregoing petition and prayed to be held to answer interrogatories be served with 
same, and respond thereto under oath as prayed for, on or before the 15th day 
of December next, or show cause at the next term of our court why they 
should not be taken for confessed. November 30, 1849. (Signed,) J. J. Burk, 
Judge Sixth Judicial District.” Thereupon a citation was issued by the clerk 
of the following tenor: ‘Citation. State of Louisiana, Parish of East Baton 
Rouge, Sixth Judicial District Court, Clerk’s office. To Mr. John W. Daw- 
son, Thompson J. Bird, Amos Adams, and John R. Scudder, residing in the 
parish of East Baton Rouge, greeting: You are hereby ordered to answer under 
oath, the interrogatories propounded to you and hereto annexed, on or before the 
15th instant, or show cause at the next term of our said court why they should 
not be taken for conffessed. John C. Cain v. F. M. Hereford et al., garnishees. 
No. 208. Witness the honorable Joun J. Burk, Judge of our said Sixth J udi- 
cial District Court, this 3d December, A. D. 1849. M. Moreno, Clerk.” 

Personal service of this citation, together with a certified copy of the petition 
of garnishment and interrogatories, was made upon each of the garnishees upon 
the 4th December, 1849. Adams answered the interrogatories. The others 
made no appearance. On the 9th January, 1850, being the third day of the 
next term of the court, a judgment by default was entered against Bird, Daw- 
son and Scudder; and on the 14th January, at the same term, a final judgment 
was rendered, decreeing that the interrogatories be taken as confessed, and that 
the plaintiff recover of Bird, Dawson and Scudder, severally, the sum of $500, 
or such sum as may pay and satisfy the execution, not to exceed $500, issued 
on the judgment rendered in favor of Cain v. Hereford, and costs. Notice of 
this judgment was duly served upon each of them. 

A fiert facias was issued upon this judgment against the three garnishees 
which has been enjoined in the present cause. A decree was rendered in the 
court below perpetuating the injunction, and declaring the judgment against the 
garnishees null and void. From this decree Cain has appealed. 

In support of this decree it is urged, that Cain asked for no judgment in his 
petition of garnishment, but merely required Bird and the others to answer the 
interrogatories ; that the process issued has not the essential requisites of a cita- 
tion ; that in proceedings under the act of 1839 citation is necessary ; and that 
under the Code of Practice the nullity of a judgment may be demanded in an 
action of nullity, where the defendant has not been legally cited. 

We are not prepared to say that there was such irregularity in the proceed- 
ings as would have enabled the garnishees to reverse the judgment rendered 
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against them, if they had taken an appeal from that judgment. But without 
expressing an opinion upon that point, we conceive it to be clear that there was 
no such radical defect in those proceedings as would authorize them to proceed 
by action of nullity. Under the provisions of the Code of Practice, a party may 
be relieved from a judgment by an action of nullity, where there has been an 
utter absence of citation; and perhaps that remedy might extend to a case 
where the citation was so grossly defective as to justify the belief that the party 
to whom it was addressed was left in the dark as to when and where he was to 
appear and make defence. But we see no warrant in the code for extending 
the remedy by action of nullity to minor defects of form, where the party has 
been warned by such process as is here shown, emanating from a court of com- 
petent jurisdiction, seasonably and personally served upon him, to appear before 
such court at a certain day and answer in the cause. As to the argument that 
no judgment was expressly demanded in the petition, it seems to us untenable. 
The petition sufficiently informed the appellees that the plaintiff was proceed- 
ing against them as garnishees for an amount of $500, and the order made upon 
it, of which a copy was served upon them, warned them of the creditor’s inten- 
tion to take a judgment pro confesso, if the interrogatories were not answered. 
It is difficult to attribute the non-appearance of the garnishees to any other cause 
than either negligence, or an unwillingness to answer the interrogatories. 

Being of opinion that there was no irregularity in the proceedings which can 
be reached by action of nullity, and that the parties should have sought relief, 
if any they were entitled to, by an appeal, the judgment in this cause must be 
reversed. 

It is therefore decreed, that the judgment be reversed; that the injunction 
be dissolved; that there be judgment in favor of the defendant; that the said 
defendant recover from the said Bird, Dawson and Scudder, and Charles Tes- 
sier, their surety, in solido, the sum of fifty dollars as extra interest and damages; 
and that the said plaintiffs pay the costs of this suit in both courts. : 





ArmstEap G. RuopEs et al. v. S. ScHOLFIELD et al. 


Where two plaintiffs join in a suit and recover judgments in favor of each for less than three 
hundred dollars, but both judgments united exceeding three hundred dollars, the 
Supreme Court has jurisdiction of an appeal taken by the defendant. 

Where a judge holding a special court adjourned his court to the first day of the next regu- 
lar term of the court, the time intervening between the adjournment and the next term is 
not considered as constituting judicial days, and a motion may be made for a new trial at 
the next term, provided three judicial days shall not have elapsed since the rendition of 
the judgment. 

Where the heirs or representatives of a deceased person pursue asuit which had been 
commenced by the deceased, it is considered rather as a new suit than as an amendment, 
and should be done by petition and citation, and an issue made upon the new pleadings 
before proceeding to trial. 

The silence of a party who happens to be in court during the absence of his counsel, wil! not 
be considered as implying the consent of the party to the proceedings, which may be car- 
ried on in his suit. 


PPEAL from the District Court of East Baton Rouge, Duffel, J. A. M. 
Dunn and Herron, for plaintifis. JT. G. Morgan, for defendants. The 
judgment of the court was pronounced by 
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SUPREME COURT OF LOUISIANA, 
Preston, J. The sheriff of East Baton Rouge was about to sell under exe- 


Scuonriep. Cution a number of horses, a stock of cattle, sheep and hogs, also a barouche, 


wagon and other personal property, which he had seized tc satisfy a judgment 
obtained by Samuel Scholfield, attorney of V. Dalton against Theodore Rhodes, 
Sarah Rhodes, and Elihu Hooper. 

The plaintiffs brought suit against the defendants, each alleging that part of 
the property belonged to him, and claiming the value of their respective portions 
of it from the sheriff if he should sell it, being unable to give security to enjoin 
the sale. They fixed the value of their respective portions at two hundred and 
fifty dollars. 

The sheriff proceeded to sell the property, and in answer to the suit, he and 
the plaintiff in the execution denied that the property belonged to the plaintiffs, 
alleging that it belonged to Theodore Rhodes, one of the defendants in the exe- 
cution, and that he had made fraudulent sales of it to the plaintiffs, to protect it 
from the execution. 

The cause was regularly assigned and fixed for trial, but was tried in the 
absence of the defendants’ counsel. Judgment was rendered against the sheriff 
for the amounts claimed, and was signed the same day. 

A suggestion of the death of one of the plaintiffs was made on the day of the 
trial, and his heirs were made parties to the suit. It is to be observed that 
Sarah Rhodes, one of the defendants in the execution, was an heir of the 
deceased plaintiff, and with other heirs was made a plaintiff in the suit. 

The sheriff applied for a new trial on the ground that new parties had been 
made on the day of the trial, and that the judgment was prematurely signed. 
The new trial was refused; he took a bill of exceptions setting forth the facts of 
the case, and has appealed. 

The plaintiffs have moved to dismiss the appeal on the ground that there are 
two distinct judgments, each for two hundred and fifty dollars, over neither of 
which this court has jurisdiction. The defendant, however, has been con- 
demned in one suit to pay five hundred dollars, which gives this court appellate 
jurisdiction. 

It is said that the motion for a new trial was made three months after the 
judgment had been rendered and signed, and before a court that had no juris- 
diction of the case. 

The judgment was rendered by a judge of an adjoining district, holding a 
special court for the trial of cases in which the judge of the district was 
recused. He adjourned the special court he was holding, not sine die, but to 
the second Monday in October, 1850. There was nothing illegal in this. It 
was a matter within his discretion, which we are bound to believe he reason- 
ably exercised, perhaps with a due regard to the business of his own district. 

On the day to which the special court was adjourned, and within less than three 
judicial daysafter the rendition of the judgment, the defendant applied for a new 
trial, and the judge received and considered the application notwithstanding the 
judgment had been signed. He thus repaired the error of signing the judg- 
ment prematurely, and we have only to enquire whether the new trial should 
have been granted or not. 

The late Supreme Court, in the case of Liquet’s Heirs v. Pierce, settled the 
practice in a similar case as follows: ‘‘ When heirs or representatives of a 
deceased suitor pursues an action already commenced by their ancestor, by 
reviving the judicial process, it may be considered rather in the nature of a new 
suit than an amendment to the pleadings in that previously commenced. The 
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article 419 of the Code of Practice, relates solely to. amendments which may 
be permitted after issue joined. 

«If the supplemental petition be viewed rather as a revival of the action (and 
in this manner we think it must be viewed,) than an amendment to the plead- 
ings, the defendant, before he could be properly ruled to trial, ought to have 
been notified of the revival, either by service of the new petition and citation, or 
by direct and positive notice to the counsel, (if such would suffice,) in order to 
answer and plead de novo in such manner as thefcase might require.” 15 L. 
R. 361. 

A supplemental petition should, therefore, have been filed in this case, and 
the defendants should have answered it before trial, to form a proper issue. 

There is no doubt, that by consent appearing upon the record, new parties 
may be made by motion, and that in so consenting the opposite party might, in 
the case of heirs or representatives, acknowledge their capacity and waive an 
answer, but no such consent appears in this case. 

It is said the defendant Morris was sheriff, and was in court when the new 
parties were made, and that his consent to make the parties and waive an 
answer must be presumed from his silence. It does not appear by the record 
that he was in court; and if he was, although silence may give consent in some 
matters, it does not, necessarily, in matters of litigation. Having employed 
counsel to defend him, it is more reasonable to presume, that if the sheriff was 
present, he remained silent, lest his unadvised action might compromit his rights. 

It is not a sufficient reason against reversing the judgment, as contended, that 
the evidence makes out the plaintiffs’ case. A very different case might have 
been presented, if the cause had on the trial been properly at issue, and defended 
by counsel. Indeed this case presents a striking example of the propriety of 
the practice established by the late Supreme Court. One of the heirs made 
a plaintiff was a defendant in the execution, and actually recovers the value of 
property seized and sold to pay her debts. 

The delay which a reversal of the judgment, on what may turn out to be but 
form, occasions it to be regretted ; but it has been caused by the heirs themselves 
in not promptly and properly becoming parties to the suit of the deceased and 
forcing an issue by citation and answer, or by judgment by default. 

The judgment of the district court is reversed, a new trial granted, and the 
cause remanded; and the appellees are condemned to pay the costs of the 
appeal. 





Brown v. WRIGHT. 


In an action of slander, where the plaintiff has introduced evidence to prove the falsity of the 
charge, and the falsity of the declarations of the defendant as to the circumstances 
in support of the charge, the defendant is at liberty, in order to rebut the presumption 
of malice, even under the general issue, to introduce evidence to prove the truth of the 
charge and the truth of his declarations as to the circumstances on which the charge was 
made. 


PPEAL from the District Court of West Feliciana, Stirling, J. C. Ratliff, 
for plaintiff. Brewer and Collins, for defendant. The judgment of the 
court was pronounced by 
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Surmett, J. This is an action for slander. The slander alleged in tho 
petition is the having falsely and maliciously asserted in conversations with third 
persons that the plaintiff had stolen fifty dollars. The defendant pleaded a 
general denial. There was a verdict in favor of the plaintiff for $5000, being 
the amount of damagés claimed. In refusing an application for a new trial, the 
district judge stated that if the cause had been submitted to him without a jury 
he would have assessed the damages at a lower rate, but that he did not consider 
himself as having authority to disturb a verdict in such a case, unless the 
amount was beyond all reason; and as this court had power to reduce, he 
thought it proper to leave the defendant to an appeal, as the shortest and least 
expensive mode of terminating the litigation. 

’ Two bills of exception were taken at the trial by the defendant. Before 
reciting them, it is proper to notice certain testimony which was before the jury, 
and the circumstances under which it was introduced. 

The plaintiff had introduced a witness named West, who on his direct 
examination stated that the defendant, on the day after the money, a fifty dollar 
bank note, was missed, told him that he, the defendant, believed Brown had 
stolen it. Upon his cross-examination by the defendant, he testified that he 
asked the defendant what cause he had for suspecting Brown. He replied, 
among other things, that when the railroad cars arrived, on the evening of the 
disappearance of the bank note, he requested Brown to attend in his shop while 
he received some freight from the cars at the depot. He also stated that on that 
evening Brown had stopped at the house of one Lemon, and there ate some 
honey with his gloves on, and that the stains of the honey were upon the bank 
note when subsequently found in the road by another person. This cross-exam- 
ination took place without any objection on the part of the plaintiff. Afterwards, 
the plaintiff introduced the testimony of Lemon, which was offered, as is men- 
tioned in the statement of facts prepared by the clerk, ‘for the purpose of 
showing that the statements made by defendant to the witness West, as drawn 
out on the cross-examination of the witness, were not true.” A witness was 
then offered by defendant and rejected; and the first bill of exceptions, which 
will be presently recited, was then taken. The plaintiff then introduced the 
testimony of another witness, one Robertson ; it being also noted on the clerk’s 
statement, ‘that the object of the testimony of this witness is to prove that the 
plaintiff Brown was not in the store at the time that the defendant Wright was 
receiving the goods at the depot, for the purpose of showing that the statement 
of Wright that he was there at that time and alone, made to the witness West, 
as stated in said witness’ cross-examination, was not true.” To the admission 
of Robertson’s testimony the second bill of exceptions was taken. The bills of 
exception are as follows : ; 

1st. Bill. Be it remembered that on the trial of this cause, after evidence 
had been offered by the plaintiff to disprove the statements or declarations made 
by the defendant, as testified to by Wm. T’. West, the defendant offered to prove 
by Wm. West and other witnesses that said statements were true; which testi- 
mony was objected to by the plaintiff, on the ground that no justification had 
been pleaded by defendant, and the objection sustained. Wherefore the defen- 
dant reserved this his bill of exceptions, and tendered the same for the signature 
of the court. 

2d Bill. Be it remembered that on the trial of this cause, after the plaintiff 
had offered evidence to disprove the statements or declarations of the defendant, 
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as testified by the witness Wm. West and other witnesses, that said statements 
or declarations were true, which evidence was objected to by the plaintiff, and 
the objection sustained by the court, the plaintiff then offered further to prove 
by the witness Robertson that said statements or declarations were untrue ; to 
which the defendant objected, on the ground that the court had refused to per- 
mit the defendant to substantiate his statements or declarations after they had 
been attacked by the plaintiff, and that the plaintiff had no right to offer evidence 
to disprove matters which the defendant was prohibited, under the ruling of the 
court, to prove or substantiate. Which objections being overruled by the court, 
the defendant reserved this his bill of exceptions, and tendered the same for the 
signature of the court. 

We think the court erred, and that its ruling may have operated injuriously 
upon the defendant’s case, and aggravated the estimate of damages made by the 
jury. Ifthe statements referred to, and which the witness West was permitted 
to narrate without objection by the plaintiff, were true, the jury might have 
drawn from that evidence the inference that the defendant had made the charge 
under the influence of circumstances calculated to awaken his suspicions as to 
the plaintiff, and not in mere wantonness and malice; and if they drew such 
inference, it might and probably would have been with them a just reason for 
mitigating damages. But if, on the other hand, the jury believed from the testi- 
mony adduced by the plaintiff, and which the defendant was not permitted to 
contradict, that the defendants’s statements to West, above referred to, were 
false, it was a strong reason for inferring wanton and gross malice on the part of 
the defendant. 

We find the following doctrines laid down by a learned author, in treating of 
the law of evidence in cases of libel and slander: ‘In the defence of this 
action, under the general issue, the defendant may give in evidence any matter 
tending to deny or disprove any material allegations of the plaintiff: such as the 
speaking and publishing of the words, the malicious intention, or the injurious 
consequences resulting from the act complained of. If the plaintiff, in proof of 
malice, relies upon the falsity of the charge, the defendant may rebut the infer- 
ence by evidence of the truth of the charge, even under the general issue. 
Greenleaf on Evidence, vol. 2, § 421. 

A fortiori, then, if the plaintiff undertakes to show that matters asserted by 
the defendant, as the grounds for his belief of the truth of the charge, were 
false, and thus to establish malice, the defendant should be permitted to rebut 
such testimony, and show the truth of such assertions in order to resist the 
inference of malice. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed, and the cause remanded for a new trial according to law; 
the plaintiff and appellee paying the costs of this appeal. 





Joun Perkins, Syndic, v. B. Bawey, Tutor, et al. 


It is the duty of courts to scrutinize with jealousy the conduct of those who act in a fiduciary 
capacity, and to take care they do not make a personal benefit from the manner in which 
they manage the estates confided to them. But it is equally true, no one is permitted to 
enrich himself at the expense of another. 
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Perxixs . Minors are answerable to their tutors for goods furnished by them for a necessary purpose 


v. 
BalLey. 


and at a just rate, and which/have inured to the advantage of the minors. 


"PPEAL from the District Court of East Baton Rouge. Burk,J. E. 
T. Merrick, for plaintiffs. G. S. Lacey, for defendants. The judgment 
of the court was pronouneed by 

“Suivex1, J. James Mansker was one of the executors of the will of John 
Gilmore, deceased. His children were minors, and he had directed that his 
plantation should not be sold, but cultivated for the benefit of his children. It is 
said also, by the counsel of the appellants, that under the circumstances of the, 
case, Mansker had superinduced, upon his liability as executor, the responsi- 
bility of atutor. For the purposes of our present inquiry this may be conceded. 
Supplies of various kinds were required for the use of the plantation. These 

were furnished out of his own stock by Mansker, who was a tra@esman. 

The argument is, that a tutor cannot sell his own goods to his ward; and that 
these items must therefore be stricken from his account. The district judge 
declared himself satisfied, by the evidence, that the articles were furnished at 
moderate prices; that they were necessary to carry on the plantation; that the 
estate was without means to pay for them in cash; and that Mansker was 
obliged either to furnish them from his own stock or advance money to buy 
them. We do not understand the appellants as seriously questioning these 
facts. 

It is, unquestionably, the duty of courts to scrutinize with jealousy the con- 
duct. of those who act in a fiduciary capacity, and to take care that they do not 
make a personal benefit from the manner in which they manage the estates con- 
fided to them; but it is equally true, that no one is permitted to enrich himself 
at the expense of another. No principle of equity is violated in making the 
appellants answerable to their tutor for his own goods furnished to them fora 
necessary purpose and at a just rate, and which have inured to their advantage. 

Judgment affirmed, with costs. 





» M. D, Coorer & Co. v. Exizasetn H. Corton. 


Marriage between persons who do not live in the State gives rise to acommunity of acquets 
only from the time they come here to live, and where they do not come to live in this 
State, the wife has no community interest in the property acquired here by the husband. 


PPEAL from the District Court of West Feliciana, Penn, J. Brewer and 
Collins, for plaintiffs. Ratliff and Cowgill for defendant. The judgment 
of the court was pronounced by 

Rost, J. The defendant is sued as partner in the community alleged to have 
existed between her and Joseph Cotton, her late husband, on the ground that 
she has never renounced the community and that she has used and continues to 
use the property of which it is composed in such a manner as to render herself 
liable for one-half of its debts. 

The defendant pleaded the genersl issue, and further averred that her hus- 
band and herself were residents of the State of Tennessee; that the property 
left by her husband in this State, at his death, had been brought by him from 
Tennessee to Louisiana; that he never acquired property in Louisiana, if he had 
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his domicil there, and that of the defendant being out of the Stlite to the time of 
his death, the laws regulating the ‘community of acquets and guins would not 
have been applicable to such acquisitions. 

The case is before us on the appeal of the plaintiff fp the judgment ren- 
dered against him in the first instance. 

Every marriage contracted in this State superinduces of right a community of 
acquets and gains. unless there is a stipulation to the contrary. But marriages 
contracted out of the State without any intention to remove to Louisiana, do 
not come under that rule, and until parties married abroad come here to live, 
the property acquired by the husband in this State does not fall into the com- 
munity. C. C. 2369, 2370. Packwood’s case. 

It is urged, that at the dissolution of the marriage, all the property left in 
this State is presumed to be common until the contrary isshown. This is true; 
but the contrary may be shown, as it hrs been in this case, by proof that the 
marriage was entered into out of the State, and that the parties had not come 
here to live when the property was accuired. » 

There having been no community, the defendant could not make herself liable 
for debts comracted by her husband by failing to make an inventory, or by the 
other acts charged. We deem it just to say, however, that under the proof 
adduced her liability would not be established, if there had been a community 
between her and her husband. 


The judgment is therefore affirmed, with costs. 
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State or Louisiana v. J. St. Georce HamMI Lt, et al. 


The defendant was convicted and sentenced on the last day of the term, but not appearing 
to answer to the sentence, judgment was entered on his bail bond against his sureties, 
from which judgment they appealed. On the succeeding term the defendant appeared 

\, and submitted to the sentence of the court. The sureties took a rule, their appeal being 


still pending, to be discharged from the judgment against them on the bail bond. Held: 
They were entitled to be discharged. 


The object of the bail bond is to secure the presence of the accused to answer to the charge. 
It would be unreasonable to require him both to submit to the punishment inflicted by the 
sentence, and at the same time to pay his bail bond. f 

The act of 11th of March, 1837, is not exclusive of the powers of the courts to relieve parties 
from the effects of judgments on forfeited bail bonds, as recognized by the common law, 
That statute points out one of the modes of relief, but does not exclude the common law 
remedies. 


PPEAL from the District Court of East Feliciana, Stirling, J. Z. 8. 
Lyons, District Attorney, for the State. J. M. Elam, for sureties. The 

judgment of the court was pronounced by 
Preston, J. J. St. George Hamill was accused of assault and battery, and 
gave bond in the sum of $500, with Kirkland and Dizon as his sureties, to 
appear at the District Court for the parish of East Feliciana, in April, 1850, to 
answer to the charge. He appeared, and wes tried and convicted on the 13th 
day of April. A motion was made for a new trial, which was overruled on 
Saturday the 29th day of April, being the last day of the term of the court. 
The accused and his securities were then called, and he not being produced, the 
bond was declared forfeited and judgment rendered against the principal and hig 

sureties in solido for its amount and costs. — 
33 
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STATE On the 10th of'May the sureties applied for and obtained a suspensive —_— *’ 
a from the judgment against them. On the 16th of July, 1850, being the second 

day of the next term of the court after the conviction, the sureties produced ’ 

. the accused in court to receive the sentence of the law for the offence of which 

he was convicted, and hé was sentenced to thirty days imprisonment, to pay a 


> 


fine of five dollars and the costs of the prosecution. . 
- The sureties then moved the court for a rule on the district atternéy, to dew ‘4 
. cause why they should not be discharged from all further liability as sureties, ) 
. « ‘and why the judgment rendered against them upon the bond should not be — 


lared satisfied, on the ground that their principal had been produced and 
punished in satisfaction of the penal obligation of the bond. They set out other 
reasons and also excuses for the failure of Hamill to appear on the last day of 
} the last term, which it is unnecessary to notice. 

The district attorney answered that the sureties had shown no sufficient rea- 
sons why their rule should be made absolute, and traversed the allegations 
contained in it. He further opposed the rule because on the 10th of May, 
1850, the sureties obtained from the court an order allowing them to appeal 
to the Supreme Court of the State from the judgment rendered, | against 
them, and that he had been cited to appear on behalf of the State and answer 
their petition of appeal; and therefore the district court had no longer jurisdic- 
tion of the case. The district court was of that opinion and dismissed the 

’ rule ; from which judgment the sureties have appealed. 

They rely for a reversal of the judgment on the following bill of exceptions : 
Be it remembered, that upon the trial of the rule to show cause, which had been 
previously obtained by the sureties of the accused in the above entitled case, the 
counsel for the said sureties offered to prove, by the records of the court and by 
other competent testimony, the following facts in support of said rule, viz: 
1st. That the accused, J. St. George Hamill, appeared at the April term, 1850, 
of the Seventh Judicial District Court in and for the parish of East Feliciana, and 
State of Louisiana, and that the said Hamill was regularly tried and convicted 
of the crime of which he was charged, viz., the crime of assault and battery. * 

2d. That after the said trial and conviction, a motion having been made and 

filed by the counsel of the said Hamill for a new trial, a day was agreed upon, 

(as understood by the said Hamill and his counsel) upon which said motion was 

to be argued and decided, and the said Hamill was to receive his sentence in 
case the said motion was overruled ; and that the said Hamill was in attendance . 

on said day, viz., the Thursday preceding the Tuesday on which the said court 

adjourned, and that said motion was not then disposed of. 3d, That on the 

Saturday following the said Thursday and preceding the Tuesday on which the 

said court adjourned, the said Hamill was on his way to the courthouse in and 

for the parish of East Feliciana, where the said Seventh Judicial District Court 

Was in‘session, but was informed by a person returning from the courthouse 

. that said court had adjourned; whereupon, the said Hamill returned to his 

residence at Port Hudson, in the parish and State aforesaid, where he has con- 

“tinued until the present term ofthe court. 4th. That on the Monday preceding 

#the adjournment of the court, which took place on Tuesday, the —day of —, 

and late in the morning of the day first aforesaid, and after all the business of the 

said court was disposed of, excepting the signing of the minutes of the said 

court, the said motion for a new trial in the said case of The State v. J. St. G. 

Hamill was taken up, and after argument, was overruled, and the bond of the 

eaid sureties and the said Hamill declared to be forfeited, and judgment accor- 
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dingly rendered thereon. 5th. That on the second day of the present term of 
this honorable court, being the first term immediately succeeding the term of 
said court at which the said bond was declared by said court to be forfeited, they 
the said sureties of the said Hamill, by their counsel, surrendered in open 
court the body of the said Hamill; whereupon the said? court sentenced the 
said Hamill to thirty days imprisonment in the parish jail, to pay a fine of five 
dollars ‘atid the*costs of the prosecution, and to stand committed until the sen- 
tence is complied with. 6th. ‘That the said Hamill was, at the time said rule 
was taken up for a hearing, viz., on the 9th day of August, 1850, within the 


’ four walls of said prison, suffering the penalty of the law and abiding the sen- 


tence of the court. 

To the introduction of evidence to prove the foregoing matters and things the 
district attorney in and for said parish and State objected, upon the following 
grounds, viz: ‘That nothing could now be offered in support of the said rule 
which could have been plead in opposition to said judgment before it was ren- 
dered, and that said matters and things should have been urged at the term of 
the court at which the said bond was declared to be forfeited. That an appeal 
having been taken by the said sureties to the Supreme Court in and for said 
State from the judgment of the said Seventh Judicial District Court in and for 
said parish on said bond, the said Seventh District Court was without jurisdic- 
tion, and could not hear and pass upon the matters and things which were 
sought to be proved, and which were set forth and urged in said rule, as a reason 
why said sureties should be discharged. 

And the court, after argument of counsel, and having taken the said objections 
to said testimony under advisement, came to the conclusion that the court was 
without jurisdiction in the premises, and that it could not hear and determine said 
rule, and therefore refused to hear any testimony whatever in support of said rule. 

The counsel for the said sureties then prayed the court for leave to annex to 
this bill of exceptions the testimony of witnesses which was offered in support of 
said rule, in order that the Supreme Court might pass upon the admissibility 
and legal effect of the said testimony, and in case the said court should be of 
opinion that the said rule was improperly discharged without admitting any 
testimony in support of the same, that then and in that case said Supreme Court 
might render a final decision on said rule. But the court refused to suffer said 
testimony to be placed upon the record or to be annexed to this bill of exceptions. 
To which several rulings of the court the said sureties by their counsel excepted 
and tendered this bill of exceptions for the signature of the court. 

The district attorney urged in addition to the objections stated in the foregoing 
to the introduction of testimony to prove the allegations in the rule, that under 
the act of 1837, the matters and things therein set up could not be proved, 
because no physical disability is alleged, and because the sureties being the cus- 
todiers of the accused under their bond, had alleged no sufficient cause why said 
rule should have been granted so far as they are concerned. 

By the judge: The court refused to receive testimony on the grounds taken 
by the district attorney, but did not refuse to permit the counsel to annex to his 
bill the record in the case of The State v. Hamill, and it is ordered that he now 
have leave to do so. Jas. L. Srimzine, Judge. August 10th, 1850. Filed 
August 10th, 1850. F. Hanpesry, Clerk. 

In the appeal taken by the sureties from the judgment rendered upon their 
bond, nothing can be examined but the correctnéss or incorrectness of that judg- 
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mett, and the decision must depend alone upon what was before the court in its 
rendition. In the rule now under consideration, the sureties applied to set aside 
that judgment, upon facts and for reasons not before the court in rendering the 
judgment. 

It is not necessary; however, in this case to decide whether the district court , 
had jurisdiction to annul the judgment while an appeal was pending. although 
we know of no reason why it might not be done upon sufficient grounds. Nor 
is it necessary to determine whether a judgment forfeiting a recognizance at one 
term of the court can be set aside at all at a subsequent term. There are cases 
in which the court would not do it if the power were conceded—as where the 
witnesses for the State were dead, or from other causes could no longer be had. 
In such a case the court would undoubtedly allow the State to proceed upon 
the forfeiture, instead of compelling it to pursue a vain prosecution. 

The present case may be determined without investigating either of these 
subjects. The sureties allege that the judgment against them has been satisfied | 
by the punishment of their principal, and that they have a right to have it 
decreed satisfied by the judgment of the court. To the bill of exceptions is 
annexed the record of the court in the case of The State v. Hamill, by which 
it appears that the accused, for whose appearance the sureties became bound, 
has been duly convicted and punished according to law for his offence. 

The punishment of the offender took place subsequently to the appeal of the 
sureties from the jydgment against them, and affords a ground of relief entirely 
distinct from the appeal. By the appeal they sought to reverse the judgment. 
By the rule we are considering they presented the sentence of the accused to 
punishment as a satisfaction of the judgment on the recognizance against him, 
the principal, and therefore as to them, the sureties ; indeed, as a satisfaction by 
one of a judgment in solido against three defendants. They do not therefore 
seek to reverse the judgment, but contend that, whether right or wrong, it has 
been satisfied. The appeal therefore presents no obstacle to the determination 
of the question, whether or not the judgment has been satisfied. 

At common law, the courts to which recognizances were made, in the lan- 
guage of the court in the case of The King v. Tomb, 10 Modern, 278, * the 
Courts of Oyer and Terminer are the proper judges whether recognizances are 
to be estreated, (as the term then was) or spared. The Court of Exchequer, to 
which a recognizance estreated was sent to be enforced, was authorized by sta- 
tute to compound or discharge fhe recognizances, and both courts to extend, the 
time for appearance, and thus, perhaps, perpetually to suspend the forfeiture.” 

The common law, thus modified by statute, was adopted by our Territorial 
Legislature, and we see no reason why our courts should not exercise the Sune 
discretionary powers which belonged to the courts in England. © 

‘The statute of 1837 provides that the judgment of forfeiture may be set aside 
at the same term at which it was rendered, by the appearance, trial and acquital 
ér conviction and punishment of the accused; and that judgmeut of forfeiture 
should not be rendered at all if it was made'to appear by evidence that he was 
» prevented from attending court by physical inability. It is strenuously con- 
tended that by no other means and at no other time couldythe judgment of 
forfeiture be prevented or set aside when re dered. re 

The late Supreme Court decided.iu thee » of The sigs v. Catton, that this 
was too literal and rigid a construction of the act, of 1837." 19 L. R. 50, We 
concur with them, and consider that the Legislature. by no means intended to 
curtail the necessary and salutary“control of our courts by virtue ¢ ‘their’ com- 
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mon law powers over recognizances returned to them, until the actual payment 
of the penalty into the treasury. 

Neither the appeal nor the statute of 1837 precludes us, therefore, from 
adopting in this case the principles held by Chief Justice Marshall in the case of 
The United Stetes v. Feely, and which he took pains to show he derived from 
the common law. He states the case as follows: ‘A scire facias has been 
sued out of this court by the attorney of the United States against Feely and 
his security, requiring them to show cause why execution should not be had 
against them on a recognizance entered into by them, conditioned for the 
appearance of Feely on the first day of the last term, to answer to an indictment 
filed against him in this court. Feely did not appear, and his default was 
recorded. He appeared on the first day of this term, end is now in custody on 
the motion of the attorney of the United States. It is contended on the part of 
the United States that this court possesses no power over this recognizance ; 
that, being forfeited, it has become a debt due to the United States, which is no 
more subject to the control of the court than a debt upon contract.” 

Upon this argument and the facts stated, the chief justice, after examining the 
principles of the common law aid statutes of England, observed: ‘ The object 
of a recognizance is not to enrich the treasury, but to combine the administration 
of justice with the convenience of a person accused but not proved to be guilty. 
Ifthe accused has, under circumstances which show tuat there was no design to 
evade the justice of his country, forfeited his recognizance, but repairs the 
default, as much as is in his power, by appearing at the succeeding term and 
submitting himself to the taw, the real intention and objects of the recognizance 
are effected and no injury is done. If the accused prove innocent, it would be 
unreasonable and unjust ia Government to exact frora an innocent man a penalty 
intended only to secure a trial, because the trial was suspended in consequence 
of events which are deemed a reasonabie excuse for not appearing on the day 
mentioned in the recognizance. If he be found guilty he must suffer the punish- 
ment intended by the law for his offence, and it would be unreasonable to 
superadd the penalty of an obligation entered into only to secure a trial. 
1 Brockenbroug’s Rep. 256. 

Adopting the same principle in the present case, it would be more palpably 
unreasonable to superadd the penalty intended only to ensure the punishment 
of the offender to the infliction of the punishment itself. 

This view of the subject is strengthened by the authority of Chief Justice 
Savage, of New York, who, in the case of The People v. Stager, observed that 
* oné object of the recognizance is to cause the accused to appear and answer 
the charge, and.to submit to such punisament, if any, as shall be adjudged ; if 
that object has been answered by his subsequent arrest, then the bail are dis- 
charged.” 10 Wendell's Rep. 435. 

Had the bond in the present case been collected from his securities before 
the accused was arrested a second time, it is very true that its payment would 
not have prevented his punishment for the offence ; for although the punishment 
satisfies the bond, the payment of the bond®does not satisfy the law for the com~ 
mission.of the crime. It.was the duty of the district attorney, therefore, to have 
' prosecuted. the bond. as speedilyyas ypossible ; the failure of the accused to 
appear did aot-prevent it; and ifyhe~had succeeded in having the money paid 
into the treasury before the acctised submitted to the judgment of the court, the 
court would not have interfered to afford the securities relief, but have left them 
to the as of the Legislature. + So, if costs or expenses were incurred in pro- 
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secuting the bond "te judgment, the State would be entitled to them. But it 
appears by the record that the accused was sentenced to stand committed until 
all costs _were paid. 

Upon “the whole, therefore, we are of opinion that the rule should have been 
made absolute, and accordingly reverse the judgment of the district court, and 
decree that the judgment against the sureties of Hamill is satisfied, and their 
bail bond discharged. 





Sarauw Jane Leake v. T. P. Linton, her Husband. 


Proof that the husband is an habitual drunkard, and that he has been guilty of wanton 
cruelty and gross personal abuse towards his wife, entitles her to a decree against him of 
separation from bed and board. 

Proof of habitual intemperance does not entitle the wife to a divorce a@ vinculo matrimonii 
until two years after a decree of separation from bed and board 


PPEAL from the District Court of West Feliciana, Stirling, J. 

This was an action on the part of the wife against the husband for a 
divorce. The following extract ffom the decision of the district judge shows 
the nature of the case: ‘The testimony adduced shows that the defendant is 
an habitual drunkard and that he has been guilty of wanton cruelty and gross 
personal abuse towards the plaintiff. And that said drunkenness, cruelty and 
abuse are, in the opinion of the court, of such a character as to render it insup- 
portable. 

Brewer and Collins, for plaintiff. C. Ratliff, for defendant. The judgment 
of the court was pronounced by 

Rost, J. The habits of the defendant and his conduct towards his wife have 
been correctly stated by the district judge, and we fully concur with him in the 
opinion that the plaintiff is entitled to a separation from bed and board. 

We do not concur in so much of the decree as dissolves the bonds of matri- 
mony, considering such a decree premature... The act of 1848 (p. 57) amends 
the fourth paragraph of section first of the act of 1827, (p. 31,) by inserting the 
words habitual intemperance, so as to read as follows: ‘‘ Married spersons may 
reciprocally claim a separation and divorce on account of habitual intemperance, 
excesses, cruel treatment, or outrages of one of them towards the other, if such 
habitual intemperance or such ill treatment, are of such a nature as to render 
their living together insupportable.”’ 

The act of 1827 commences with an enumeration, in five paragraphs, of the 
various causes for which divorces may be granted. Four of them enumerate 
cases of adultery on the part of husband and wife, condemnation to an ignomi- 
nious punishment and abandonment. The remaining paragraph provides for 
cases of excess, cruel treatment or outrages. With these last mentioned cases 
“the act of 1848 has associated the case of ‘habitual intemperance; and the legis- 
lation, as it now stands, must be interpreted, by the application of the familiar 
Tule, noscilur a sociis. “Tis clear, that 0 i statute of 1827, an immediate 
divorce could not be decreed except in there had been adultery or 
condemnation to an infamous punishment. In other cases no divorce could be 
granted, ‘‘ unless a judgment of separation from bed dnd board shall have been 
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previously rendered, and unless two years shall have expired from the date of 
separation from bed and board, and no reconciliation may have taken place.” 
See sec. 4, Act of 1827, p. 132. The case of habitual intemperance mustbe 
restricted to the same remedy as the cases with which it is associated, and con- 
sequently the plaintiff cannot have a divorce a vinculo matrimonii at the present 
time. 

We consider the testimony insufficient with regard to the plaintiff’s claim for 
paraphernal effects. The case, as presented, is too loose and conjectural to 
satisfy the mind that the wife’s effects have been converted by the husband to 
his individual benefit. 

We are not disposed to disturb the judgment of non-suit as to the slave men- 
tioned in the petition. The only evidence on the subject of the miror’s owner- 
ship, was the testimony of a witness as to a verbal acknowledgment made by 
the defendant; which testimony did not satisfy the district judge. 

It is therefore decreed, that so much only of the judgment ofthe district 
court as dissolves the bonds of matrimony between the plaintiff and the defen- 
dant, and condemns the defendant to pay the plaintiff three hundred and eighty- 
two dollars, and grants a tacit mortgage therefor, be reversed; and that in all 
other respects the said judgment be affirmed; the costs of the appeal to be paid 
by the plaintiff. And it is further decreed, that the right to claim in this suit, 
after the legal delay, a divorce a vinculo matrimonii be reserved to the plaintiff ; 
and that this cause be remanded for further proceedings according to law. 





Lucinpa Jang Boye v. JamMEs SWANSON. 


A transfer of a dwelling house and gin house separate from the plantation on which it is 
situated, cannot be recognized in law so as to embarrass executions. From their nature 
they are inseparable, and should be sold together. 


.PPEAL from the District Court of West Feliciana, Penn, J. Z. S. Lyons, 
for plaintiff. 


Collins, Muse and Merrick, in behalf of defendant, contended: Ist. No 
sufficient consideration has been shown for said transfer. The voluntary sale 
from a husband to his wife cannot certainly give her any greater rights than a 
decree of the court executed. C.C. 2402. When such a sale is attacked the 
burden of proof is on the wife. Deblanc v. Deblanc, 4 L. R. 422. 2d. The 
husband cannot make any other contract with his wife than that of sale. C. C. 
2421. But a sale of improvements, stock, and farming utensils upon a planta- 
tion could not be considered a sale, because the owner of the soil would still be 
the owner of the improvements and things attached to the plantation by destina- 
tion. C.C. 455,459. 2 L. R.93. 3d. A conditional contract like the one 
exhibited cannot be executed between husband and wife under said art. 2421, 
and the husband cannot create a conventional mortgage in favor of the wife. C. 
C, 2309. 

4th. The proof does not show that the improvements claimed by the plaintiff 
are on’ the plantation seized. 5th. But were it so shown, and were it possible 
to sell improvements separately from the land, still it would be no ground of 


injunction ;, for the owner of vements cou prevent a sale of the 
land and the residue of the * He could, aps, claim a separate 
appraisement, and share the pre of the sale. 

6th. The. plaiutiff'in her petition conditionally prays for a rescission of said 


sale, and that,she be decreed to have a mortgage upon the property of her hus- 
band. But certainly does not authorize her to enjoin the execution. Be- 
m. - 
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Borte _ sides, Swanson’s judgments having been recorded, were older than the sale by 

Me Judge Boyle to his wife. . 

7th. In conclusion, we submit to the court that this is a case in which the full 
anfount of damages end interest allowed by law ought to be decreed against the 
plaintiff and her surety, Gordon A. Smith, becuuse the plaintiff enjoined the sule of 
all the property seized. on the pretence thet she owned the improvements on 
the land, claiming uo otier of the property seized; because by her conduct she 
has prevented a sale of the property seized, for a series of years. and hus occa- 
sioned defendant actual damage to the amount of. the damages and interest 
claimed, by the loss and deluy which wi!l now be occasioned in following the 
proceeds of the prope:ty seized into the succession of Judge Boyle, and also by 
the expense of defending this suit in both courts. 


The judgment of the court was pronounced by 

Preston, J. James Swanson obtained two judgments and issued executions 
against William D. Boyle, of the parish of West Feliciana, and caused the 
sheriff of the parisi to seize and advertise for sale a plantation, with a dwelling 
house, out buildings, gin house, and other improvements on the same. 

The pleintiff, the wife of Boyle, by him authorized, enjoined the sale. She 
alleged that she inherited from her father the sum of two thousand five hundred 
dollars, which her husband had received in tke partition of his estate, and had 
used for his own benefit; as also twelve hundred dollars, the price of two slaves 
which were her paraphernal property, and which he had sold, and received and 
used the proceeds. 

She alleges that her husband, wishing to reimbarse to her these sums, 
amounting to $3600, did on the 29th of February, 1844, transfer to her by a nota- | 
rial act, among other things, ail his right, title and interest in and to a dwelling 

el * house, gin and out houses on the plantation where they reside, which she accep- 
bd. in payment and restitution of the sums due to her, but only on condition 
ae should never be molested or disturbed in the quiet and peaceable enjoy- 

ment of the property. 

She prayed that the defendant might be perpetually enjoined from selling her 
property thus acquired from her husband; or if she should be disturbed in the 
enjoyment of the same, in violation of the condition of the transfer to her, that it 
might be rescinded, and that she might hava judgment against her husband for 
the amount of her paraphernal claims; and that her legal mortgage to secure 
the same might be enforced upon the property seized by Swanson, and about to 
be sold under his execution. 

She produced a notarial act of transfer from her husband, to the effect stated 
in her petition, and by which she moreover, in consideration of the transfer, 
renounced her legal mortgage upon all the present and future property of her 
husband, for the restitution of her paraphernal funds. She also exhibited proof 
of her claim against her husband on account of the inheritance from her father, 
to the amount of $2103 70; and on the trial, with the leave of the court, with- 
drew her claim on account of the price of the sale of her slaves, received by 
her husband. 

The court rendered judgment rescinding the transfer from her husband to the 
plaintiff; dissolved the injunction, and condemned her and her surety in the 
injunction bond, to pay five per cent damages on the amount of the executions 
enjoined, with costs; and they have appealed. 

The dwelling house and-other buildings on @ plantation are immovable by their 
nature and also by their destination. Code 455, 459. The dwelling house, the 
out houses and gin house, which the sheriff seized and was about to sell with 
the plantation of William D. Boyle, was so inseparably attached to the planta- 


Swanson. 
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tion, in law and in fact, that it was impossible to separate them and sell the one 
without the other under execution. A transfer, like that from Mr. Boyle to his 
wife, purporting to sever things which are inseparable cannot be recognized in 
law so as to embarrass executions. From their nature, it was necessary to sell 
both together; and therefore it is clear the wife had no right to enjoin the sale. 

The court, in pursuance of the condition of her contract with her husband, 
and of the prayer of her petition, rescinded the transfer from him to her, reserv- 
ing her rights by virtue of her legal mortgage against her husband’s property for 
the security of the money received from her father’s succession and used by 
him. 

The judgment of the district court, in dissolving the injunction and making 
this provision for any rights the plaintiff may establish against her husband’s suc- 
cession, appears to be not only just and legal, but equitable; and we are at a 
loss to know on what ground the plaintiff hoped for its reversal. 

It is therefore affirmed, with costs. 





RAR NARA nnn nme 


R. Perry, Syndic, v. D. Hottoway. 


By buying out the interestof the partners and receiving the partnership assets, the purcha- 
ser himself becomes the debtor of the creditors of the partnership to the extent of the 
assets. The interest of a partner in a firm is his portion of the residuary excess of part- 
nership assets over liabilities. 


PPEAL from the District Court of East Feliciana, Penn, J. Z. S. Lyons 
and W. D. Winter, for plaintiff. E. S. Merrick and J. H. Muse, for 
defendant. The judgment of the court was pronounced by 
Surpexit, J. There is some obscurity in the phraseology of the decree ren- 
dered by the Supreme Court in this case, and reported in 10 R. R. 111. The 
intention of the court, as we infer from the language used in the opinion and 
from the pleadings and evidence, was to charge Holloway with $3000, as the 
value of the interest of Powell in the partnership of Harris § Co., a commer- 
cial firm composed of Powell and Harris. They ordered the defendant to sur- 
render the lot of ground and the two slaves which he had purchased at the 
sheriff’s sale in 1840, because these existed in kind, and could be restored. The 
interest of Powell in the partnership, whose entire assets had been under the 
sole control of Holloway for more than four years, was not susceptible of resto- 
ration in kind. Hence, we think, the court intended to charge the defendant 
with Powell’s interest in that partnership at the valuation exhibited by the testi- 
mony before them. The defendant now assumes the position that he bought at 
the sheriff’s sale merely the merchandise contained in the store. But this is 
inconsistent with the interpretation given to the purchase ‘of the interest of H. 
J. Powell in the store at Port Hudson” by himself in his pleadings and acts. 
The original petition in this cause alleged that the defendant had bought, at the 
sheriff’s sale in 1840, ‘*the interest which said Powell had in the store in Port 
Hudson, then held by him in co-partnership with R. W. Harris, under the 
name and style of R. W. Harris & Co.” The word store, although a loose 
expression to be used in pleading, was undoubtedly intended to designate the 
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mercantile establishment and partnership assets of Harris & Co. And so the 
defendant understood it, for in his answer he says: “he admits that he, this 


* defendant, is the legalowner and possessor of the real estate and slaves described 


in plaintiff’s petition, and that he was the owner of said interest in said store and 
co-partnership.” Soon after the purchase, we find him buying out, for $3500, 
the interest of the remaining partner Harris, and thus obtaining the entire con- 
trol of the partnership funds. Harris was examined as a witness at the former 
trial. He deposed that Powell and himself were equal partners; that he con- 
sidered Powell’s interest in May, 1840, when it was sold by the sheriff to Hol- 
loway, as worth $3000. It was, undoubtedly, upon this evidence the court acted 
in fixing the liabilities of Holloway at $3000. 

If, however, the disputed clause in the decree of the Supreme Court is not to 
receive the interpretation contended for by the plaintiff, but is to be considered 
as assessing the value of Powell’s interest in the merchandise of the firm merely, 
it would not change the aspect of this case to the defendant's advantage. For 
he took possession not only of the merchandise of the firm, but of all its assets, 
and would be bound to render an account of them, which he has not done. 

In his amended answer, filed after the cause was remanded, the defendant set 
up a claim for various credits; and the principal contest before us has been as 
to their allowance. After a careful examination of the evidence, we are of 
opinion that none of them can be allowed except the payments made by Hol- 
loway of the judgments in favor of Wagner & Co. and H. R. Lee § Co. The 
judgment in favor of Whiting and Slark appears to have been paid by Powell. 


_ The items charged for rent, clerk hire, &c., being the last seven items stated in 


the defendant's answer, cannot be allowed. They pertain to the affairs of Har- 
is & Co.; and moreover the principal portion of them were debts of that con- 
cern Which occurred after Holloway became the owner of the interest of both 
partners. By buying out the interest of the partners and receiving all the part- 
nership assets, he became himself the debtor of the creditors of Harris & Co. 
at least to the extent of those assets. The interest of a partner in a firm is his 
portion of the residuary excess of partnership assets over partnership liabilities. 

We think the court below erred in refusing to allow the plaintiff to file an 
amended petition claiming the value of the services of the slaves Harry and 
Jack, from the date of the sheriff’s sale in 1840 until they were restored to the 
syndic under the decree of the Supreme Court. It will be observed, that in 
the original petition, the syndic, acting in affirmance of the sale of the land, 
slaves and other property, claims its price. But the Supreme Court being of 
opinion that the sale was invalid, decreed the restoration of the land and slaves. 
As to the sale of Powell’s interest in the partnership, as it was not susceptible 
of restoration, they charged Holloway with its value. They did not act upon 
the question of the value of the services of the slaves, because from the course 
which the litigation had taken in the court below, that matter was not presented 
by the pleadings or evidence. There would be an obvious injustice in per- 
mitting Holloway to have the service of the slaves without charge to the detri- 
ment of the creditors of the insolvent. There is nothing in the terms of the 
decree, properly interpreted, to preclude the syndic; on the contrary, justice to 
both parties was contemplated by the clause in the decree providing for a settle- 
ment of accounts. 

Tn closing the litigation between these parties in all other respects, by our 
decree we will reserve to the syndic his right of action for the services of the 
slaves during the interval above mentioned. 
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§ Co. and H. R. Lee, there remains a balance of $2207 for which, with interest, o.Loway. 


judgment will now be rendered. 

In conclusion, it is proper to say that the relations and dealings between 
Powell and Holloway, and various circumstances exhibited by the record and 
evidence, cannot be reconciled with the hypothesis of good faith on the part of 
the defendant towards Powell’s creditors ; and this has been one of our reasons 
for charging the defendant with interest from 1841. 

It is therefore decreed, that the judgment of the district court be reversed; 
and it is further decreed, that the plaintiff, Robert Perry, syndic of the creditors 
of Howell J. Powell, de recover from the defendant, David Holloway, the sum 
of $2207, with interest thereon from the 1st day of February, 1841, until paid, 
and costs in both courts. And it is further decreed, that there be reserved. to 
the said plaintiff the right to bring suit against the said Holloway for the 
recovery of a reasonable compensation for the services of the slaves Jack and 
Henry, from the 25th day of May, 1840, until the date when they were restored 
by the said defendant to the possession of the said plaintiff. 


~_—_—eeeeee een eee ees 


Tue Srarte v. Joseru J. Carers. 


In an indictment, if the time and place be stated with grammatical certainty so as to exelude : 5 ad 


the possibility of the commission of the crime at any other time or place, a repetitigin of 
the phrases “ ¢hen and there” is not required. at 


Pg seng from the District Court of East Baton Rouge, Burk, J. R. G. 


Beale, for the State, contended: Joseph J. Capers was indicted for inveig- 
ling, stealing and carrying away a slave. The jury, by which the cause was 
tried, returned a verdict of guilty. Subsequently, a motion for a new trial and 
also for arrest of judgment was filed by the counsel for defendant. Several 
grounds were set forth, only one: of which was considered or acted on by the 
judge a quo, to wit: “The place where the offence was committed is not 
charged with sufficient certainty.” Upon this ground the motion was sustained. 
From this judgment the district attorney has appealed. 

The part of the indictment objected to as insufficient, is as follows: ‘ Then 
and there being found did feloniously and wickedly inveigle, steal and carry 
away.” The counsel for defendant contended that the offence was not suffi- 
ciently charged, because the words * then and there’’ are not repeated before the 
words inveigle, steal and carry away. 

We think that the court erred in sustaining the motion in arrest of judgment, 
because the offence was set forth with such certainty and precision as is required 
by the law in such cases. The words “then and there,” as used in the indict- 
ment, apply not only to the being found, but to the inveigling, stealing and car- 
rying away. There being no stop or division of the sentence which would 
authorize the deduction that the meaning of the words “then and there” was 
intended to be restricted to the qualification of the being found. 

In cases of murder it is necessary to say ‘then and there” did make an 
assault, and to repeat the words ‘then and there’ before the striking. The 
reason for this strictness is obvious; for to make out the case, it is necessary 
that the striking should be coupled with the malice and the assault—all being 
essential in connection; for ifthe blow was given at another time of the day even 
it would not be sufficient. 

In larceny the case is different, no such strictness being required; it only 
being necessary to charge the offence with such certainty, that the accused 
might know to what charge he was called to answer, and with such certainty 
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that the accused would not be in danger of being called on to defend himself 
a second time for the same offence. 

The repetition of the words * then and there,” as decided to be necessary by 
the judge a quo, is not required by the authors on criminal law. Archbold’s 
Criminal Pleading, 204—Form of Indictment for Larceny. And we think that 
this strictness is dispensed by the statute of Louisiana, by which the common 
law was adopted in criminal proceedings. - 

Andrew S. Herron, for the accused, contended: There is only one point in 
this case, which is, that the place where the offence was committed is not charged 
in the indictment. The court will perceive that the words of the indictment 
are, “ the said slave Betsy then and there being found, did steal,” &c. This is 
uncertain and insufficient, the ‘(hen and there” referring to the slave being in 
the parish. and not to her being stolen there. The indictment must charge the 
place where the offence was committed with precision and certainty. Black- 
stone’s Com. p. 306, vol. 4. 

If, in an indictment for murder, it be stated, * J. S. at such a time and place, 
having a sword in his right hand, did strike J. N.” &c., it is insufficient. Arch- 
bold’s Crim. Pleadings, p. 37, vide Indictments, p. 191, 197, 198,199. The 
judgment should be affirmed. 


The judgment of the court was pronounced by 

Preston, J. The defendant was indicted and found guilty of stealing a slave. 
A motion in arrest of judgment, on the ground that the place where the offence 
was committed was not charged with sufficient certainty, was sustained, and the 


" State has appealed. 


In support of the motion, it is stated that the words of the indictment are: 
‘one slave named Beisy, of the value of $400, the property of John Buhler, 
then and there being found did feloniously and wickedly inveigle and steal, and 


. carry away.” It is urged, that to render the time and place of the theft suf- 


ficiently certain, the adverbs ¢hen and there, should have been repeated before 
the ‘words did inveigle and steal and carry away, so as to read then and there 
being found, did then and there inveigle, steal and carry away; for if not, the 
slave being ‘hen and there found, the accused might have stolen her elsewhere or 
at another time. 

The finding of the slave was a mere circumstance attending the felonious act, 
and not the felonious act charged itself; and as this circumstance is stated with 
certainty as to time and place, and the felonious act immediately referred to it, 
we are inclined to think, that with this reference alone, the time and place of 
the felonious act itself was stated with sufficient certainty. 

Be that as it may, when the whole charge is read, we find that the grand 
jurors did present ‘that Joseph J. Capers, on the 6th day of December, 1849, 
at the parish of East Baton Rouge, in the Sixth Judicial District, the slave named 
Betsy, then and there being found, did feloniously and wickedly inveigle, steal 
and carry away.” This presentment of time, the 6th of December, 1849, and 
of place, at the parish of East Baton Rouge, is antecedent to and directly quali- 
fies the charge ‘‘did inveigle, steal and carry away.” The time and place spe- 
cified are antecedents of nothing else than the main charge. So that it is 
charged with absolute certainty that the accused did inveigle, and steal and carry 
away the slave on the 6th of December, 1849, at the parish of East Baton 
Rouge, so as to exclude the possibility that the felonious act was done at any 
other time or place. The indictment could not possibly, therefore, have more 
certainty as to time and place. 

The authorities referred to by the counsel of the accused, are not applicable 
to the present case. They intend to establish this principle, that when it requires 
a number of distinct facts, supposed to have been done at the same time, to con- 
stitute a crime, the time and place of the first act being stated, it would be 
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necessary to refer the other acts to the same time and place by the words then 
and there. For example, if to constitute the offence charged, it was necessary 
to inveigle, and to steal and to carry away the slave, it is supposed the time and 
place of the inveigling should be stated, and that the accused then and there 
stole, and then and there carried away the slave. But even in this case, since 
the referrence of the other acts to the time and place of the first, by the copu- 
lative conjunction, would be attended with grammatical accuracy, and a!l the 
certainty used by the most exact men in their ordinary transactions, we can see 
no reason why the language should be incumbered, and the charges clouded 
by the repetition of the adverbs. ‘ 

If, however, the repetition should be held necessary in the case supposed, it 
is not required in the present indictment; for the statute makes each fact 
alleged the completion of the crime. The words are, ‘* whoever shall inveigle, 
steal or carry away,” &c. Even then, if legal tautology is required, where 
several acts are necessary to constitute a crime, it cannot he necessary in the 
present indictment, where the inveigling charged of itself by the statute con- 
stitutes the offence, and which act the time and place stated unquestionably 
qualifies. 

The judgment of the district court is therefore reversed; the motion in arrest 
of judgment overruled, and the case remanded for further proceedings according 
to law; the appellee to pay the costs of the appeal. 





Tue Srarte v. JosepH J. Capers. - 
[Tried with the preceding case. ] 


HIS case differs in nothing from that just decided, except that the accused 
is indicted in the present case for stealing a horse. 


For the reasons given in the case decided, the judgment of the district court 


in this case is reversed; the motion in arrest of judgment overruled, and the 
case remanded for further proceedings according to law; the appellee to pay the 
eosts of the appeal. 


~—_— RAPA Inn ews 





B. Haynes, Liquidator, v. Succession or T. Lawson. 


The failure to file an appeal in time will not be excused upon the ground that the plaintiff 
was a liquidator of an insolvent corporation, who had resigned and no successor had been 
appointed until after the return day the of appeal had passed, especially when no diligence 
had been shown. 


PPEAL from the District Court of East Feliciana, Stirling, J. 


On motion to dismiss the appeal, Z. S. Lyons contended: The court is 
referred to the affidavit of the attorney for appellant, showing that there was no 
one who could stand in judgment at the time the appeal was made returnable. 

The appeal was taken within the year; and the only question for the court is, 
whether when there is no party who can stand in judgment, no one who may 
become bound for the costs in the Supreme Court, &c. 

The court may remember, that some months since an application was made 
by the appellant, through C. Watts, Esq., for an extension of time to bring up 
the record. It was based on the same ground now taken, and supported by a 
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similar affidavit made by the plaintiff himself. This court gave no written 
opinion ; but from what it was understood this court intimated, the record was 
filed before the return day in course, and the parties duly notified of the fact. 

The court will perceive that the Clinton and Port Hudson Railroad Com- 
pany and its creditors, the principal one being the State, was unrepresented by 
the officer appointed by law to act. _Who was to bring up the record? Who 
was to be bound to the clerk for the costs of the appeal? It is suggested, 
with diffidence, the attorney would not have the power to find any subsequent 
appointee or the interests represented by him. 

The record was not brought up and filed at the return day, because in the 
opinion of the counsel who acted there in the matter, there being no one to 
stand in judgment, and no party, it would be a vain thing. The undersigned 
was absent and not advised of the conclusions his colleague came to, but he 
advances these views for the consideration of the court. 

Should the court deem it to have been the duty of the attorney to have 
brought up the record, then this court will not permit the interests of the State, 
represented by the liquidator, and the other interests entrusted to that officer to 
be sacrificed by a mistaken view of the law, entertained by an attorney who had 
been acting only as the attorney of a liquidator who had gone out of office, and 
consequently carried with him the attorneys who had been employed by him. 
Indeed, at the time the appeal was made returnable, there was no liquidator 
and no attorneys, the attorneys only holding under that officer. See Act of 
1848. 

The Supreme Court has decided, in several cases where the police jury were 
parties, that they will give relief against the mistakes or the negligence of their 
agents. The court will not, however, consider it conceded that after the resig- 
nation of the liquidator his appointees remained in office, under the Act of 1848; 
or that they or either of them had the right to carry up an appeal and give bond 
for costs. 

The appellants having been fully advised of this application, and of the filing 
of the record, no injury can happen to them. ‘They have ample opportunity to 
protect their rights, and have done so in this court. They may gain an advan- 
tage, but cannot suffer a loss. 

W. D. Winter, tor appellees, contended: In January, 1851, more than twelve 
months having elapsed since the rendition of the judgment below, nine months 
since the return day fixed for the appeal, and since obtaining the clerk’s certifi- 
cate by the appellees, without any new citation of appeal or other proceedings, 
the appellant tiles his record, and seeks now to prosecute his appeal. It seems 
to us to be clearly too late ; that the judgment has long since become final and 
irrevocable. And, even admitting that the plaintiff had lost his capacity as liqui- 
dator during the period that intervened between the execution of the appeal 
bond and the return day, we cannot conceive that this can now avail him. He 
should have brought up his record and made his parties in this court. We cite, 
upon this branch of the case, C. P. 593, 567, § 2, 574, 589, 289, 884. 3d Ann. 
339, Jenkins’ Curator v. Bond. Ib. 226, New Orleans and Carrollton Rail- 
road Company v. Hood. Ib. 668, Penny v. Sumerville. Ib. 245, Ducournau 
v. Levistones. 2d Ann. 453, Davis v. Hood. 1b. 723, Champomier v. Wash- 
ington. 1b. 769, Guilbeau v. Creditors. We deem it unnecessary to cite 
further authorities. 

The judgment of the court was pronounced by 

Eustis, C.J. The appellees have moved to dismiss this appeal, on the 
ground of the record of appeal not having been filed in due time. 

The judgment was signed on the 6th of August, 1849, and on the same day 
an order was made, granting the appeal to the appellant, who was liquidator of 
the Clinton and Port Hudson Railroad Company, returnable on the 2d Monday 
of February then next ensuing. A bond was filed by the appellant on the 24th 
of August, 1849. The record is not filed in this court until the 6th of January, 
1851. The record thus not having been filed until nearly a year after the 
retum day, it is urged by the counsel for the appellee, that under the repeated 
decisions of this court and of our predecessors that the appeal must be dis- 


missed. It is urged, that this case presents an exception to the general rule, inas- 
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much as the appellant resigned his office as liquidator in December, 1849, and = Hass 
no successor was appointed until April or May, 1850. These facts are supported Becteunte or 
by affidavit, and are not contested. The liquidator of this company was Lawson. 
appointed by the State; and the affidavit contains no averment of any diligence 
on the part of any one in having the vacancy filled, or in relation to the bringing 
up of the appeal. . 
The attorney of the liquidator, or any party in interest, could have brought 
up and filed the record, and the appeal would not have been dismissed for the 
want of a nominal party, unless the party had been in fault in having had the 
case left in such a condition. ‘The authorities cited by counsel fully sustain his 
position. 
The appeal is therefore dismissed, with costs. 


a A a a 


Francis A. Tete v. CANTRELLE and VILLAVosA. 


The transfer of a judgment with all the rights resulting therefrom does not include a judg- 
ment for special damages allowed on the dissolution of an injunction taken out against an 
execution issued on the judgment so transferred, but it does include the interest of ten per 
cent allowed by the judgment dissolving the injunction. 


PPEAL from the District Court of Assumption, Randall, J. J. C. and A. 
Beatty, for plaintiff. Winchester Hall, for defendants. The judgment of 
the court was pronounced by 

Preston, J. On the 20th of May, 1843, Cantrelle and Villavosa obtained 
a judgment against Auguste Tete for $937 54 with interest and costs, and 
having issued execution upon it, the defendant enjoined the sheriff from pro- 
ceeding in the execution, because he seized a quantity of sugar instead of a tract 
of land pointed out to him by the defendant. 

On the 25th of May, 1844, the injunction was dissolved, and the plaintiff in 
the injunction and his security, Francis A. Tete, the present plaintiff, was con- 
demned to pay ten per cent interest on the amount of the judgment from the 
date at which the injunction was obtained, and twenty per cent damages and 
costs. From this judgment, however, an appeal was taken. 

On the 27th of May, 1844, Cantrelle and Villavosa acknowledged to have 
received $937 54 from the Ocean Insurance Company and interest at five per 
cent from the date of its rendition; and in consideration thereof, transferred to 
the company the judgment with all the rights of mortgage and other rights 
resulting from the judgment and its registry. 

The appeal from the judgment dissolving the injunction and allowing damages 
and interest was not prosecuted, and on the 4th of January, 1847, Cantrelle and 
Villavosa issued execution upon it. The execution has been enjoined by 
Francis A. Tete, the security on the injunction bond, on the ground that the 
damages and interest had been sold and transferred by the plaintiffs to the Ocean 
Insurance Company, and that he had arranged the claim with them. It is not 
pretended that these damages and interest were expressly transferred, but it is 
contended that they were mere accessories to the original and principal judg- 
ment, and that by its transfer they necessarily followed it. 

The court are divided in opinion as to the question whether the additional 
interest allowed upon the original judgment for the dissolution of the injunction 
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is an a of the judgment, so as to raise a presumption that it was trans- 
ferred <th and have concluded not to disturb the judgment of the district 
court as to that part of the case. 

In consequence of the confirmation of the decision of the district court as to 
the interest, it becomes unnecessary to examine in this case the point made by 
the plaintiff’s counsel, that the additional interest on the judgment should cease 
with the dissolution of the injunction. 

The damages allowed on the dissolution of an injunction are given by law to 
indemnify the defendant in the injunction for his trouble in defending the suit, 
the vexation it occasions him and the expenses he incurs for counsel fees or 
otherwise. 

These damages are not accessory to the original judgment. They do not 
grow out of it. They are given in a separate suit and by a separte judgment, 
and are not by it, like the increased interest, added to the original judgment. 
The transfer of the original judgment is not a transfer of the judgment for dam- 
ages, nor does it afford any presumption that the damages are transferred with 
it, because they are not necessarily connected with or dependant upon it. The 
judgment for damages belongs to the party who has suffered the damages, by 
incurring the expense and undergoing the trouble and vexation of defending an 
unfounded injurction suit. 

Cantrelle and Villavosa suffered all that damage in the present case: the 
judgment for the damage is in terms rendered in their favor ; and their transfer 
of the original judgment affords no presumption that they transferred their 
damages given to them by a separate judgment and in a separete suit. 

The judgment of the district court is therefore reversed; the execution is 
perpetually enjoined as to the ten per cent interest on the original judgment, 
but dissolved as to the sum of one hundred and eighty-seven dollars, thirty 
cents damages allowed and legal costs; the appellee to pay the costs of this 
appeal, and the appellants or defendants in the injunction the costs of the dis- 
trict court. 








E. and A. Fripee v. Joun Buuter et al. 


Where executors, without judicial sanction, compromise a note given for the purchase of 
property of a succession, they will be held liable for the amount of the note so compro- 
mised, unless they can show there was a defence to the note, or the insolvency of the party 
bound to pay the note. 


PPEAL from the District Court of East Baton Rouge, Burk, J. 


-J. M, Elam, for plaintiffs, contended: Should the court conclude to exam- 
ine into the merits of this case, the authorities cited by appellant’s counsel, from 
6 L. R. 225, and 2 L. R. 148, will show that the plea of res judicata was properly 
overruled. 

The judgment only condemned the executors to account for one note. There 
is no Jegal evidence as to the deficiency in the quantity of land sold as belonging 
to Fridge’s succession. The land was not surveyed. There might have been 
an error in making Roach’s inventory, or Roach might have sold a part of the 
Jand before his death. Be that as it may, neither Buhler nor Tabitha Fridge, 
who has not appealed from the judgment, had any right to compromise extra- 
judicially the interest of the estate they represented. 

G. S. Lacey, for defendant, contended: Alexander Fridge, the father of 
petitioners, having departed this life, John Buhler and Tabitha Fridge were 
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qualified as his tesamentary executor and executrtrix, and accepted the adminis- 
tration of his estate. ae 

On the 8th May, 1835, Buhler filed his petition in the then Probate Court 
of East Baton Rouge, together with his tableau of distribution, and prayed 
“that after due publication of notice, the same might be homologated and made 
the judgment of the court, and he discharged.” 

May 22, 1835, a judgment was rendered: ‘In this case it appearing to the 
court that due notice has been given, as required by law, to all persons interested, 
to oppose the tableau of distribution, and more than ten days having elapsed from 
the date of such notice, it is ordered, adjudged and decreed, that the said tableau 
be homologated ; that the said executor be authorized to pay the creditors in con- 
formity thereto; and that on filing his vouchers and receipts in court, his bond 
be cancelled and annulled.” 

The vouchers and accounts being filed, Buhler considered himself discharged. 
Thus matters stood until December, 1846, when the plaintiffs, who are two of the 
heirs of the deceased, Fridge, filed their petition, calling upon their mother and 
Buhler, as executrix and executor, for the rendition of their account. Buhler 
excepted to the plaintiffs’ action, on the ground that he had been discharged by the 
judgment of the probate court, above referred to; and prayed to be dismissed. 
The court a quo considered that the judgment urged as the basis of the plea of 
res judicata was not binding upon the plaintiffs, they not having been cited, 
and the published notice not operating against them, and overruled the exception 
filed by Buhler. 

The exception having been overruled, Buhler filed his answer, and reserving 
to himself his right of appeal from the judgment on the plea of res judicata, re- 
offered the account previously filed by him as executor, and to which the court 
was referred. 

To the aforesaid account an opposition was filed by the plaintiifs, for the 
reason that the executor is responsible for the two notes of $300, with interest 
from maturity, being the two last installments of the purchase money drawn by 
William Roach, and endorsed by Isett and Slaughter, secured by mortgage on 
a tract of land sold at the succession sale of Alexander Fridge, as shown by the 
adjudication. The cause was tried upon the aforesaid opposition, and a judg- 
ment rendered in favor of the plaintiffs, and from such judgment the defendant, 
Buhler, has appealed. 

The first quesion which presents itself for consideration is, ought the excep- 
tion of res judicata to have been sustained? We freely admit that the settle- 
ment of this question must depend upon the solution which your honors may 
give to another, viz: was it necessary to have cited in the heirs of Fridge to 
the probate proceedings of Buhler, under which he claims to have been dis- 
charged? If it were, the exception of res judicata was properly overruled. 
We frankly refer the court for information, to 6 L. R. 225; 2 L. R. 148. 

If the judgment of the lower court overruling the plea of res judicata be 
affirmed by your honors, we will be driven to consider the case upon its merits ; 
and in doing so, we will contend that the defendant is not responsible for the 
amount of the two notes mentioned in the opposition, and which is made the sole 
ground of liability for a recovery. 

We are not liable for the note given for the first installment, because the 
amount of that note is already charged against Buhler in the account by him 
filed. Nor are we liable for the note given for the second installment, for the 
reason that this note, (on account of a deficiency of land for which the note 
was in part given by Roach at the time of his purchase,) was surrendered to 
the estate of Roach, upon the payment of one hundred dollars; and which 
amount was received by the plaintiff’s mother, she then being their tutrix. 

I am aware, that it was perhaps a stretch of authority for either the executor 
or executrix to enter into a compromise relative to the note under consideration ; 
nevertheless, they cannot be made responsible to the plaintiffs on account of such 
transaction, if the latter have sustained no damage. We consider Gates y. Beil, 
3d Ann. 63, applicable to the present action, and the rule therein laid down is 
sufficiently broad to protect Buhler from liability to the plaintiffs in this suit. 
In the case referred to, the sheriff had transcended his authority, in releasing 
sequestered property without taking a legal bond; yet, as he acted in good faith, 
the court limited itself to the inquiry of the real and actual damage which Gates 
had sustained by not having a bond obligatory upon the security. The same 
equitable rule may be inferred from Gaulden v. McPhaul, 4th Ann. 81, Whet 
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damage re e the plaintiffs sustained by the compromise? None, clearly, 
if they Such compromise yielded up nothing more than the law would 
have taken from them had the @state of Roach been sued upon the note com- 
promised. 


Upon referring to the inventory in the estate of Fridge, the court will per- 
ceive that the land subsequently sold to Roach, is made to contain two hundred 
and forty acres more or less, when it in fact contained but two hundred arpents. 
The price deducted bears about the same proportion to the whole price as the 
deficiency in the tract sold to Roach to the entire track; and the deduction is 
not only equitable, but would have been enforced by law in an action upon the 
note: unless the fact of the sale being made by metes and bounds and with the 
terms more or less would have produced a different result. If, then, the 
amount released by the executrix would have been deducted by the court in an 
action upon the note, the plaintiffs have sustained no damage by reason of the 
aforesaid compromise ; and, under the authorities above cited, Buhler should 
have been relieved from all responsibility on account of such note. 

Even if the compromise was illegal and the plaintiffs have really sustained 
damage to the amount of the note under consideration, principal and interest, 
judgment for such amount should have been rendered against their mother, as 
their tutrix. 

Upon reading the testimony, your honors will at once perceive that the 
transaction relative to the above mentioned note was alone conducted by the 
mother of the plaintiffs, Buhler having nothing to do with it. The plaintiffs, 
moreover, have ample security of their mother as tutrix, and can well recover 
the amount of the note compromised, by charging the same to her as tutrix. 
There is no reason, at least in equity, why Buhler should be made responsible; 
and if the plaintiffs can be protected in the manner above urged, the judgment 
should not have been rendered against him. 


The judgment of the court was pronounced by 

Suet, J. From the evidence before us, it does not appear that Roach 
had a legal defence against the note which he gave the executors for the price of 
property of the deceased purchased by him, and which they failed to collect. 
As the compromise made by one of the executors was without judicial sanction, 
and as they have not excused themselves by showing the insolvency of Roach 
or an absence of legal liability on his part, they were properly held liable for its 
amount. 

A plea of prescription was filed in this court. In declining to sustain it, it is 
sufficient to observe that the plaintiffs and the other heirs of the deceased were 
minors at his death ; and the evidence does not inform us at what time they 
came of age. It appears that some of them are still minors. 

The judgment of the district court is therefore affirmed, with costs. 





Cuartes A. Jacoss v. THoomas Bur.ier’s REPRESENTATIVES. 


Where a party’bas settled his account by giving a note, which after an examination of the 
account he admits, in the presence of a third person, to be correct, and thereby induces 
the third person to take the note, he will not afterwards be permitted to resist the pay- 
ment of the note upon the ground that usurious interest had been charged in the account 
which was settled by the note. 


PPEAL from the District Court of West Feliciana, Penn, J. U. B. Phil- 
lips, for plaintiff. Z.S. Lyons and Collens, for defendants. The judg- 
ment of the court was pronounced by 
Supers, J. This action is brought upon three notes of the defendant for 
$5000 each, payable to the order of and endorsed by Lambeth and Thompson. 
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Two of them are dated on the 13th January, 1841, and were le at sixty 
and seventy days after date. The other is dated on the 18th Feb ary, 1842, 
and was payable on the 12th January, 1843. 

Lambeth and Thompson had been for many years the factors of Butler. 
Jacobs had been a partner in commendam of that house from August, 1837, 
until March, 1840, at which time he retired and settled his account with his 
partners. The two first mentioned notes with two others, one of $2000 and one 
of $3000, had been given by the defendant to Lambeth and Thompson, to cover 
cash balances. In January, 1842, they, in consideration of money advanced 
by Jacobs, transferred him the four notes. In January, 1843, Jacobs applied to 
the defendant for a settlement. Upon this occasion they met at the counting- 
house of Lambeth and Thompson, and Butler examined his accounts with that 
house. The defendant claimed a certain deduction from his account, which 
after some discussion was conceded by Lambeth and Thompson. Butler then 
expressed himself satisfied, and in order to accommodate Jacobs, who could not 
get the notes discounted in bank as they were past due, gave him for the two 
notes of $2000 and $3000 a new note of $5000, dated 12th January, 1843. 
From this time down to the year 1846, it appears that the defendant did not dis- 
pute his indebtedness to plaintiff; but on the contrary, repeatedly acknowledged 
it, and made partial.payments. In 1846, however, when suit was brought, the 
defendant resisted their payment upon the ground that the notes originated in his 
transactions with Lambeth and Thompson as his factors, and that their accounts 
contained charges for usurious and compound interest, for which he was entitled 
to credit. 

The counsel] for the plaintiff has endeavored to establish in argument, and 
perhaps successfully, that the defendant would have been precluded by settle- 
ments from time to time, and imputations of payments, from any investigation 
of the disputed items of the accounts of Lambeth and Thompson, had they been 
plaintiffs in this cause. But we do not deem it necessary to enter into this 
inquiry. We think the defendant is estopped as regards Jacobs by his own acts 
and admissions, upon the faith of which he permitted Jacobs to act, and whose 
conduct, it is obvious, was influenced and controlled by a reliance upon them. 
The mere statement of the practical result of sustaining the defence pleaded is 
sufficient to illustrate its injustice. It would be to turn the plaintiff back for his 
indemnity, after an interval of several years, to Lambeth and Thompson alone, 
when the defendant’s own admissions and promises had assured the plaintiff that 
he held the liability both of the maker and endorsers. 

Judgment affirmed, with costs. 
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Cook and Morenovsse v. DopcEe and JoHNson. 


The privilege accorded by art. 3175 C. C. for supplies or provisions furnished to the debtor 
or his family, does not apply to such supplies when furnished to a hotel. 

Servants employed in a large hotel are not entitled to the privilege allowed by art. 3172 C. 
C. That article applies only to such servants as are employed in the service of a family 
or the private establishment of a person keeping house. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
William Dunbar and P. C. Wright, for appellants. Pitot, Livingston, 
35* 
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SUPREME COURT OF LOUISIANA, 


J. D. Mix, Mater, Bemiss, G. W. Christy, Emerson, Wolfe and Single- 
ton, Clarke, Hornor, Haggan, JC. Wright and D. S. Bryon, for appellees. 
The judgment of the court was pronounced by 

Suwext, J. The defendants kept a large tavern in the city of New Orleans. 
The furniture and other movable effects contained in it, being seized on execu- 
tion, were sold; and various creditors claimed privileges upon the fund. The 
court ordered it to be applied as follows: 1.'To the payment of costs. 2. To 
the payment of the landlord’s claim for rent. 3. To the payment of vendors 
of the respective portions of the furniture. 4. To the payment of creditors who 
had levied executions. 

These creditors absorbed the entire fund, leaving nothing for the servants and 
furnishers of provisions, whom the court ranked after the fourth class above 
named. 

Howland was a creditor for wages ; Wood for groceries alleged to have been 
sold to.the defendants for the St. Louis Hotel, within the previous six months, 
to the amount of $3906 36. They have appealed. 

Wood contends that the privilege upon movables accorded by the article 3175 
of the Civil Code, takes precedence of the privilege acquired by seizure under 
fiert facias. We do not think it necessary to decide the question, inasmuch as 
in our opinion Wood has not a privilege under that article. The intention of that 
article, we think, was to give a privilege for provisions and liquors furnished to a 
family or private establishment. It was an encouragement to the dealer to sup- 
ply the necessaries of life to a family or individual, who otherwise might suffer, 
and was adopted, as it seems to us. as much in the interest of the debtor as 
of the creditor. The case of large supplies to a tavern-keeper for consumption 
by his guests does not fall within the intendment of the code. In the interpreta- 
tion of the article 3175, reference must be made to article 3158, No. 5. Its 
language is, ‘supplies of provisions made to the debtor or his family, during the 
last six months by retail dealers, such as bakers, butchers and grocers.” In 
commenting upon the similar article of the Napoleon Code, Duranton observes : 
Le privilége étant donné pour les fournitures de subsistance faites au débiteur 
et 4 sa famille, il suit de ]4 qu’il n’a pas lieu pour les fournitures faites par un 
boucher ou un boulanger, a un aubergiste, si ce n’est toutefois pour la portion de 
ces subsistances qui serait jugée avoir probablement été consommée par la 
famille du débiteur, mais non pour le surplus qui a été consommé par les per- 
sonnes qui ont été recues dans l’auberge. Vol. 19, No. 65. The claim of How- 
land is reserved for future consideration. 

It is therefore decreed, that the said Wood take nothing by his said appeal, 
and that he pay one-half of the costs of said appeal. And it is further ordered, 
that the case as to Howland remain under advisement. 





SamE Case. 


HE appellant Howland is the assignee of the claims of several persons who 
were employed as servants in the St. Louis Hotel, a large tavern kept by 
Dodge and Johnson, in New Orleans. He claims a general privilege on mov- 
ables under the article 3172 of the Civil Code. This article, which is explana- 
tory of the fourth class or enumeration found under the article 3158, is in these 
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words: ‘Servants or domestics are those who receive wages atay in the 
house of the person paying and employing them for his service or that of his 
family; such are valets, footmen, cooks, butlers and others who reside in the 
house.” In the French text the language is: ** On appelle domestiques ou gens 
de service ceux qui recoivent des gages et demeurent dans la maison de la per- 
sonne qui les paie et les emploie 4 son service personnel, ou a celui de sa famille. 
Tels sont les valets, laquais, cuisiniers, maitres-d’hétel au autres qui sont a 
demeure dans la maison. 

The interpretation in matters of privilege is strict, because privileges are in 
derogation of common right. The general rule is that the property of the debtor 
is the common pledge of his creditors, C. C. 3150, and therefore privileges 
are to be allowed only when expressly granted by the code. Ib. 3152. 

We think it was the intention of the lawgiver in the article relied upon to 
protect domestic servants, that is to say those employed in the service of a 
family or the private establishment of a person keeping house, and that the ser- 
vants of a place of public entertainment were not contemplated. We took a 
similar view of the claim of Wood for groceries furnished for the St. Louis 
Hotel. 

It is perhaps to be regretted that all persons who earn their bread by their 
bodily labor, have not been protected by the lawgiver; but it will be found upon 
examining the code that such is not the case. See also Stevens v. Sawyer, 3d 
Ann. 429. 

It is therefore decreed, that the judgment as to Howland be affirmed; and 
that half the costs of the appeal be paid by him. 


a 


Jacos Jacosson v. JoHn SEVILL. 


Where a party who has sequestered property which was bonded proceeds with his suit, 
and after obtaining judgment with privilege upon the property which had been seques- 
tered, again seizes and sells the same property on execution, the surety on the forth- 
coming bond for the property sequestered is released from all liability on the bond. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
M. Grivot, for plaintiff. T'. W. Collens, for defendant. The judgment of 
the court was pronounced by : 

Eustis, C. J. This is an appeal taken by the defendant from a judgment of 
the Court of the Fifth District of New Orleans, by which the succession of 
Wood was condemned to pay to the plaintiff the sum of seven hundred and 
fourteen dollars with costs, by reason of a sequestration bond in which Wood in 
his lifetime became the surety of one Sevill. 

The bond was taken under the 280th article of the Code of Practice, which 
provides that the surety shall be responsible that he, the defendant in the suit, 
shall not send the movables out of the jurisdiction of the court, that he shall not 
make an improper use of them, and that he will faithfully present them after 
definitive judgment, in case that he should be decreed to restore the same to 
the plaintiff. Barker v. Morrison, 4th Ann. 372. 

The judgment against Sevill was for a sum of money, with a privilege on the 
property sequestered. After the institution of the original suit, which was for the 
settlement of a partnership concern, in which the partnership property had been 
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STlonsos sequestered sand delivered to the defendant on his bond, the plaintiff instituted 


eumss. 


another suit against Sevill, in which he claimed a privileg@jon Sevil/’s interest 
in said property for the price thereof which remained unpaid. He had judg- 
ment with the privilege as prayed for. Under an execution the objects seques- 
tered, consisting of the machinery of a camphine manufactory and its appen- 
dages, were sold by the sheriff previous to the judgment being rendered; from 
which this appeal is taken. 

The plaintiff, by seizing and selling under a privilege the property sequestered, 
necessarily released the surety on the sequestration bond. Code 3030. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the defendant, with costs in both courts. 





A. W. Waker v. L. L. FERRIERE. 


The term Leprosy, used in the article 2502, prescribing the absolute redhibitory vices of 
slaves, does not apply to mere cutaneous diseases, which are not shown to be incurable, 
and which do not materially affect the value of a slave, although such diseases may be 
styled leprosy in the more general signification of that term. 


PPEAL from the District Court of Jefferson, Clarke, J. E. Heistand, for 
plaintiff. Benjamin and Micou, for defendant. The judgment of the 
court was pronounced by 

Rost, J. The motion to dismiss in this case is unfounded in fact. The 
appeal was taken during the same term in which the judgment was rendered. 
On the merits, we are unable to adopt the conclusions of the district judge. It 
is clear to us that the slave in controversy was not affected with leprosy, unless 
that word is understood in the extended signification which one of the physicians, 
examined as a witness, states it formerly had, when it was considered as inclu- 
ding all diseases of the skin. It is not used in that sense in the articles of the 
Codes of 1808 and 1825, which make leprosy one of the redhibitory defects of 
slaves. 

The form of name known by the name of elephantiasis is an African dis- 
ease, which was common in Louisiana before the suppression of the slave trade, 
as it is at this day in the island of Cuba, where that trade is still carried on. 
This:was the form of leprosy which the lawgiver had principally in view. We 
do not mean to say that the general expression used in the code might not be 
extended in cases of lepra vulgaris; but it is inapplicable to any other cutaneous 
disease. 

It is not shown satisfactorily that the disease in this case existed at the time 
-of the sale, and that it is incurable, or that the value of the slave is materially 
diminished by it. 

It.is therefore ordered, that the judgment in this case be reversed, and that 
there be judgment in favor of the defendant, with costs in both courts, 
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Fanny Dussnav and Husband ». L. F. Genenis. 


The law does not contemplate the dissolution of leases except in extreme cases, but rather 
an equitable indemnity to the tenant for a temporary inconvenience, sustained unexpect- 
edly and without fault on the part of the lessor. 

Where a tenant in the city of New Orleans suffered a temporary inconvenience from the 
overflow produced by a crevasse, Held: That he could not on account of it claim a disso- 
lution of the lease, and was bound to pay the rent accruing after the inconvenience 
ceased. 


PPEAL from the Third District Court of New Orleans, Kennedy,J. Sigur 
A and Bonford, for plaintiff. H. St. Paul, for defendant. The judgment of 
the court was pronounced by 

Suet, J. The plaintiff leased to the defendant a dwelling house in the 
city of New Orleans for the term of one year, to wit, from 1st of November, 
1848, to 1st November, 1849. In the early part of May, 1849, a crevasse 
occurred a few miles above New Orleans. The water of the Mississippi over- 
flowed the rear of the city, and covered the pavement and banquette in front of 
the house occupied by the defendant. It rose into the alleyway which was the 
means of communication between the street and the back buildings of his pre- 
mises, and nearly reached the yard. The municipal authority caused wooden 
bridges to be laid along the banquettes, by which the inhabitants were enabled 
to traverse the streets. One of the neighbors removed his family. Many 
families remained. The water retired in June. An offensive smell prevailed 
in the inundated streets; but no injury appears to have been occasioned to the 
sanitary condition of the inundated district. The defendant removed his furni- 
ture and abandoned the house in the month of May. 

The district judge was of opinion that the plaintiff had satisfied the equity of 
the case by remitting the rent for the period of the overflow; and gave judgment 
for the rent for the residue of the term. The defendant has appealed. 

The plaintiff having waived any claim for rent during the inundation, the only 
question presented for our consideration is whether, under the circumstances, 
the defendant had a right to consider the lease dissolved. 

There is no express provision in our legislation for a case of this kind. Buta 
consideration of the provisions of our Civil Code on the subject of letting and 
hiring, with reference to their general spirit and intendment, leads us to the 
conclusion that the lawgiver did not contemplate the dissolution of leases, except 
in extreme cases, but rather an equitable indemnity to the tenant for a tempo- 
rary inconvenience sustained unexpectedly and without the fault of the lessor. 
And in this respect it harmonizes with the spirit of the Roman law and that of 
France. Le fait de force majeure dont se plaint le preneur, says Troplong, doit 
lui occasioner un dommage grave. Si plus quam tolerable sit, disait le juris- 
consulte Gauis; sans quoi une simple géne, un légere diminution des avantages 
du bail ne serait pas une cause de resiliation. It will be observed that in the 
present case the lessee was not deprived absolutely of the use of the premises. 
He was subjected to inconvenience, it is true; but the house was still habitable. 
Moreover, the inconvenience was not of such character as to menace discomfort 
during the entire term. It was temporary, and such as in the ordinary course 
of things must entirely disappear long before the expiration of the lease. 

Judgment affirmed, with costs. 
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J. P.M. Dupre, Administrator, v. F. Uzez, Widow. 


A party will not be allowed to do that indirectly which cannot be done directly ; and wherea 
person, wishing to evade the prohibition of the law agaiust donations to a concubine, has 
the title to a slave purchased by him made out as though the purchase had been made by 
the concubine, her title is no better than if it had been a donation inform. C. C. 1468. 

The concealment of a donation to a person incapable of receiving, under the form of an one- 
rous contract evidenced by a notarial act, is in law a fraud upon the heir; and to establish 
that fraud, he may contradict the notarial act by parol proof or any other legal evidence. 

The rule, that the possession follows the authentic act by which immovables are trans- 
ferred, is a fiction of law, not applicable to a case where the thing sold remains in the 
corporeal possession of the seller, who is suffered to act as owner to the injury of a third 
person. 


PPEAL from the Second District Court of New Orleans, Lea,J. J. L. 


Tissot, for the plaintiff contended: L’Acte de vente de la négresse Har- 
riet, consentié par Hile 4 Anna Sinnet, est en date de 1838; celui de la pro- 
priété fonciére est de 1841, consentié par Uzée. A cette époque, Uzée n’était 
point marié; il pouvait vendre sans faire de tort a personne; il n’avait ni 
héritiers ni créanciers, car ce n’est qu’en 1843 quil épousa la défenderesse a 
ce procés. 

En supposant, cependant, qu’il efit fait un acte similé, (i] ne pouvait en faire 
un frauduleux, il n’avait point de créanciers) pourrait il aujourd’hui se préva- 
loir de sa turpitude pour annuler ses euvres? Qui allegans turpitudinem suam 
non est audiendus, dit la loi Romaine. 

Il ne peut étre regu aucune preuve par témoins contre et outre le contenu 
aux actes, etc., etc. Ce n’est que dans |’intérét des tiers, et parcequ’il leur est 
toujours impossible, en ce cas, de se procurer une preuve par écrit, x an la loi 

illargue, 
vol. 6, p. 494, § 2, No. 9. C. N. art. 1353. 

L’imprudent signataire, ou ses héritiers ou ayant cause doivent rester dans la 
position ov ils se sont placés. 

Parol evidence is not admissible between the parties or their representatives 
to prove a sale evidenced by a notarial act to have been simulated. A counter 
letter, or other written evidence equivalent thereto, is the only proof of simula- 
tion admissible under such circumstances. C. C. 2256. Dabadie v. Poydras, 
3d Ann. 153. Gravier’s Curator v. Caraby’s Administrator, 17 L. R. 118. 

Celui qui co-opére a la fraude ne peut jamais s’en prévaloir pour faire annuler 
ensuite le contrat de vente. Dalloz, Dictionnaire de Jurisprudence, vol. 4, 
page 640, No. 79. 

Le prifcipe, que les personnes capables de s’engager ne peuvent, pour se 
soustraire 4 leur engagements, opposer l’incapacité de celles avec lesquelies elles 
ont contracté, est ua principe de droit commun qui régit les engagements sous- 
crits. Dalloz, Supplément au Dictionnaire de Jurisprudence, vol. 5, page 709, 
Nos. 317, 321, chap. 1125. 

Or donc, si d’aprés ces principes Joseph Uzée n’avait pu attaquer lui méme 
sou propre acte, ses héritiers auraient ils plus de droits que lui? On ne peut 
transmettre 4 autrui plus de droits qu’on n’en a soi-méme. C. P. art. 23, 24. 
10 L. R. 592. 

Mais, dit le juge de district, nous pensons que si Anna Sinnet eit été en pos- 
session, la cour n’efit pas soutenu les prétentions des héritiers Uzée. 

Nous ferons observer que toujours Anna Sinnet a été en possession de ses 
propriétés. Quant a l’esclave Harriet, cela ne souffre méme pas la discussion. 
Joseph Uzée v’était pas le vendeur. 

Relativement a la propriété fonciére, malgré l’opinion du juge de district, 
nous prenons la liberté de citer l’article 2455 du Code Civil : ‘ 

* La loi considere la tradition ou délivrance des immeubles, comme accom- 

ant toujours ’acte public qui en transporte la propriété. ‘Tout obstacle que 

© vendeur pourrait mettre ensuite a la prise de possession corporelle par J'ache- 
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teur, serait considéré comme un trouble.”” Where the vendor and vendee of an 
immovable reside in the same house, possession follows title. Wederstand v. 
Marsh, 11 R. R. 533. 

L’administrateur, termine en faisant remarquer a la cour, qu’il a invoqué, 
devant Ja Deuxiéme Cour de District. L’art 1973, C. C. Sur laction révoca- 
toire; puis l’art. 3507, C. C. Sur Ja prescription, qui se lit ainsi: ‘ L’action 
en nullité, et celle en rescision des contrats, testamens ou autres actes; celle en 
réduction de donations inofficieuses; celle en rescission de partages, etc.; se 
prescrivent par cing ans.” 

J. J. Michel, tor the defendant, contended: 1st. The facts relied on in the 
answer are unquestionably established. Joseph Uzée bought the slave Anna 
from Millet, and lived with her in open concubinage. 2d. That the sale of the 
lot of ground and the slave Harriet were donations made by Uzée to his concu- 
bine Anna. 3d. That Uzée remained in possession, exercising all acts of own- 
ership, up to the time of his death in 1850: from which facts we respectfully 
submit: 1st. That the sale from Uzée to Anna, of 3d of June, 1841, was 
simulated, and was but a donation in disguise, which is void in law. 2d. That 
the sale from Hite of the slave Harriet was in reality made to Uzée, and the 
title was merely placed in the name of Anna to cover another donation he 
was making to his concubine, which act is also void in law. C. C. 1468, 2456, 
1915, 1887, 1888. 17 L.R. 353. Thibodeaurv. Thomason. 17 L. R. 381. 
2d Ann. 912. 

In the record is a bill of exceptions taken by the plaintiff to the ruling of the 
court below, admitting the evidence of defendant, both documentary and verbal. 
We respectfully submit to this honorable court that the evidence was properly 
admitted: 1st. The testimony was introduced to prove the continuous and 
uninterrupted possession by Joseph Uzée, during the lifetime of Anna and after- 
wards, with a view to establish simulation. 2d. The testimony was also intro- 
duced to establish the pecuniary incapacity of Anna to purchase such property, 
and the illicit connexion existing between her and Joseph Uzée at that time. 
Such facts can only be proved by verbal testimony, and to reject the evidence 
would be to frustrate the law. 

The judgment of the court was pronounced by 

Rost, J. This is a suit by the administrator of Anna Sinnet, a free woman 
of color, with whom the late Joseph Uzée lived in open concubinage before his 
marriage, against the minor heirs of Uzée represented by their mother and nat- 
ural tutrix, to recover from them a house and Jot and a female slave, together 
with rents and profits, on the ground that in 1838 Anna Sinnet acquired said 
slave from Samuel N. Hite, for the price of $700 paid by her in cash, and that 
in 1841 she acquired the house and lot from Joseph Uzée for the price of $3500, 
which he acknowledged in the act of sale to have received. 

The answer is, that Anna Sinnet lived in open concubinage with Joseph Uzée 
at the time these sales were made, and that they are donations in disguise, pro- 
hibited by law, and therefore void. That Uzée retained, and Anna Sinnet never 
claimed, the possession of the property after the sales, because they were 
unreal and simulated. The defendant prays that the acts of sale to Anna Sinnet 
be declared null and void, and that the house and lot and slave claimed be decreed 
to be the property of her minor children. There was judgment in her favor, 
and the plaintiff appealed. . 

The fact of concubinage and the absolute inability of Anna Sinnet to pay the 
price mentioned in the acts of sale to her are clearly proved, and the evidence 
in the record satisfactorily shows those sales to have been disguised donations. 

Tt is urged that the sale made by Hite of the slave Harriet was a real con- 
tract and constitutes a valid title: but it is proved that Uzée himself bought the 
slave, and that he caused the sale to be passed to his concubine to evade the 
prohibition of the law. He cannot be permitted to do indirectly what the law 
forbids him from doing directly, and the sale thus made does not place the con« 
cubine in a more favorable position than one made by Uzée himself. 

36 
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The exception taken by the plaintiff’s counsel to the admission of evidence to 
contradict the acts of sale and to show the real parties to it and the inability of 
‘the nominal purchaser to pay the price was properly overruled. The conceal- 
ment of a donation to a person incapable of receiving under the form of an 
onerous contract is in lawa fraud upon the heir, and he may establish that fraud 
by all kinds of legal evidence. The right of the defendant to plead and to prove 
it in this suit cannot be doubted. The plaintiff claims the execution of contracts, 
and she may set up all legal defence against their validity. The rule, that pos- 
session follows the authentic act by which immovables are transferred is a fiction 
of law not applicable to cases like this. Thibodeaux v. Thomason et al., 17 L: 
R. 359. 

Art. 1468, C. C., provides that those who have lived together in open concu- 
binage are respectively incapable of making to each other any donation of immov- 
ables. This disposition of law is conclusive against the plaintiff. The real 
defendants in interest being minors, the plea of prescription is clearly untenable. 

The judgment is therefore affirmed, with costs. 





Tue Strate v. Patrick LAnGcrTon. 


An execution cannot be enjoined upon grounds which might have been pleaded before judg- 
ment. . 

A party bound to appear at court to answer a criminal prosecution, will not be released 
from a judgment of forfeiture on his bond, upon the ground that the court adjourned before 
the usual time of the term expired. 

The entrance of a nolle prosequi discharges a judgment previously entered against the 
accused on a forfeiture of his recognizance bond. 


PPEAL from the District Court of St. Charles, Duffel, J. 

The judgment of the district court was as follows: ** The defendant in 
this case, Patrick Langton, obtained a writ of injunction to stay the execution 
of a writ of fi. fa. issued on a judgment of this court forfeiting a bond fur- 
nished by the defendant to secure his appearance in court to answer a charge of 
assault and battery. 

‘The injunction was applied for on the ground: 1. That the party accused had 
compromised the matter before judgment of forfeiture. 2. That defendant had 
the whole term of the court to make his appearance, which term, by usage, is 
to last six days, but that the court was adjourned on the third day of the term. 
The answer to the petition for an injunction is a general denial, with a prayer 
that the demand be dismissed, with costs. 

‘It is admitted, that the term of the district court in this parish is usually one 
week; that when the court adjourned, there were two cases undetermined on 
the docket. It is furthermore admitted, that when the bond was forfeited, the 
parties had compromised, but that the district attorney had not been apprised of 
the same. 

‘As to the first ground it cannot avail the party, for the rule is that nothing 
which occured before the judgment was rendered, which could have been set 
up as matter of defence to the suit, can furnish grounds for issuing an injunc- 
tion against its execution; but the writ must be based upon matters which arise 
since the rendition of the judgment. Campbell v. Briggs,3 R.R.111. Ben- 
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ton v. Roberts, 8 N. S. 513. 8 L. R. 104, 273. The bond was forfeited in 
strict conformity of the act of 11th March, 1837. Bullard & Curry’s Digest, 
p- 281, sec. 1, which directs that the district attorney, on the second day of the 
term, or any other day thereafter, shall call all persons who may have entered 
into any bond, recognizance, Mc. for their appearance in court, and also to call 
on all the sureties to produce instanter in open court, the person of such defen- 
dant, and upon failure to comply therewith, the court shall forthwith enter up 
judgment for the amount of such bonds, &c., which judgment, at any time 
during the same term of the court, &c., may be set aside upon the appearance, 
trial, and acquittal or conviction of the party accused. 

‘“* Now the law does not limit and fix the duration of the terms of courts in 
the Fourth Judicial District; but merely declares when each term shall com- 
mence in each parish of the district, (Acts of 1848, p. 126,) and the usage 
invoked grows out of the fact that usually there is business to occupy the court 
one week ; but when such is not the case, the court adjourns as soon as the 
business has been absorbed. It could hardly be expected that the court would 
meet and adjourn from day to day merely to await the pleasure of a defendant, 
who, as in this case, was legally declared to be in default. This leads us to the 
inquiry, has the defendant placed himself within the provisions of the law he 
now invokes? That is, has he appeared during the term of the court, which 
he contends was six days? The fact that the court was no longer in session, 
did not exempt him from making his appearance and delivering himself up to 
the sheriff. 

‘«‘ From this view of the case, it is ordered, adjudged and decreed, that the 
writ of injunction issued in this case be dissolved and set aside; that the sheriff 
do proceed with the execution of the writ of fi. fa. enjoined by said injunction, 
and that the costs of these proceedings be paid by the plaintiff in injunction.” 

Isaac Johnson, Attorney General, for the State. H. St. Paul, for the appel- 
lant. The judgment of the court was pronounced by 

Preston, J. The defendant was accused of assault and battery, and gave 
bond and security to appear before the District Court for the parish of St. Charles 
on the fourth Monday of March, 1850, being the first day of the ensuing term 
of the court, to answer to the charge, and not te depart until discharged accord- 
ing to law. 

On Tuesday, the second day of the term, informations were filed against the 
defendant; he was called upon his recognizance, failed to appear, and judgment 
of forfeiture was entered against him and his surety for the amount of their 
bond and costs. 

On Wednesday, the third day of the term, the judgment was signed and the 
court adjourned sine die. Execution was issued against the defendant, which 
he enjoined on the grounds which, we think with the district court, were not 
tenable, for the reasons he has assigned. Indeed, we have doubts whether an 
injunction should be issued by the courts against the execution of a judgment 
rendered in favor of the State. 

It appears, however, that the defendant had compromised the assault and bat- 
tery of which he was accused with the prosecutor, although the compromise 
had not been brought to the notice of the district attorney. The 3d section of 
an act approved the 6th of April, 1843, authorizes the parties in cases of assaults 
and batteries and misdemeanors to compromise, and renders it lawful for the 
attorney general and district attornies in such cases, to enter a nolle prosequi, 
provided all costs are paid. p.6l. . 
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At the ensuing term of the district court, the accused appeared and brought 
to the notice of the court and the district attorney, the compromise he had made 
with the prosecutor and offered to pay all the costs. The district attorney must 
have been satisfied with the compromise, for he entered a nolle prosequi in the 
case. Although the statute rendered it lawful for him to do so, he was by no 
means obliged to enter the nolle prosequi if he thought the public interest 
required a prosecution. 

We must, therefore, conclude that the accused presented himself and was 
ready to submit to a prosecution if deemed necessary on behalf of the State, 
and that the proper officer, with the leave of the court, discharged him from the 
same. Under the circumstances, we think the entry of the nolle prosequi was 
a release of the bond and its forfeiture. The court still had the whole case 
under its control. The bond was taken to secure the effectual prosecution of 
the accused. The compromise of the offence in pursuance of law, and the dis- 
missal of the prosecution by the district attorney for that reason, satisfies the 
law and accomplishes the whole object of the bond. The case is not distin- 
guishable in principle from that of the State v. Hamill, lately decided in this 
court. Ante p. 257. 

It is therefore ordered, adjudged and decreed, that the injunction obtained by 
the plaintiff be dissolved, and that the judgment of the district court be affirmed 
with costs. But it is further ordered and decreed, that the judgment of for- 
feiture of his bond against the accused shall be satisfied, on his paying all the 
costs of the prosecution against him. 





Benyamin Guasscock v. McRar and SHarp. 


One partner against whom a separate judgment has been recovered, is an incompetent wit- 
ness for the plaintiff to prove the indebtedness as against the other partner. 


PPEAL from the District Court of Livingston, Stirling, J. G. W. Watter- 
A son, for plaintiff. 7. A. Bartlette, for defendant. The judgment of the 
court (Slidell, J., dissenting,) was pronounced by 

Preston, J. The plaintiff instituted suit against the defendants, as part- 
ners in a sawmill. He propounded interrogatories to Sharp, whose answers 
were favorable to his claim; and judgment was rendered against him separately 
for the amount admitted to be due. McRae prayed for a jury; and on the 
trial the plaintiff offered Sharp as a witness, who was rejected as incompetent 
on the ground of interest. The plaintiff excepted to his rejection. A verdict 
and judgment was rendered against him, and he has appealed. 

The plaintiff does not pretend that he has made out his case against McRae ; 
and only contends, that the cause should be remanded for the reception of the 
testimony of Sharp. 

To be competent, our code declares that the witness must be neither directly 
nor indirectly interested in the cause. If judgment should be rendered against 
McRae, and the plaintiff should recover the amount from him, Sharp would be 
exonerated as to the plaintiff, and McRae could recover but half the amount 
from him. So, if the plaintiff recovered from RcRae but half the amount, 
Sharp would be so far exonerated without any liability to McRae. He was, 
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therefore, clearly interested in the plaintiff's success in the suit, and was ome 


properly rejected as an incompetent witness. 

The case of Ellis et al. v. Lauve et al., 4th Ann. 245, is analogous in its cir- 
cumstances, and conclusive on the point. 

The judgment of the district court is therefore affirmed, with costs. 

Judge Slidell dissents from this opinion, referring to 3d Ann. 64. 





W. W. Georce, Curator, v. T. R. Roacu. 


The principal, that when a purchaser, who has received possession from his vendor, buys 
afterwards an outstanding and superior title, and thus perfects the title, the second pur- 
chase will enure to the vendor’s benefit so that his liability as vendor will be restricted to 
the amount so expended, is not applicable to acase where the vendor never had possession 
and where he was aware of the adverse title and knew he was selling what belonged to 
another. 


PPEAL from the District Court of Caddo, Olcott, J. Crain, for plaintiff. 
J. Garrett and B. L. Hodge, for defendant. The judgment of the court 
was pronounced by 

Supe, J. A lot of ground in the town of Shreveport was sold to Roach 
at a probate sale by George, curator, and the vendee gave his notes for the price. 
Being sued upon them, he resisted the action upon the ground that the succes- 
sion of Sprague was without title; and claimed a rescission of the sale. There 
was a judgment for the defendant in the court on and the plaintiff has 
appealed. 

It is proved that at the date of the probate sale, the title was in a third person, 
from whom Roach subsequently purchased the same piece of ground. This 
third person, and those under whom he held, had been in possession for many 
years. The succession of Sprague never had possession, nor had Roach, until 
he received it from this third person. It is clear, therefore, that there was a 
failure of the consideration of the notes given by Roach. 

But it is said, that Roach, having purchased the adverse title, is only entitled 
to be relieved from the payment of his notes up to the amount which he 
expended to acquire it. 

In the case of Pepper v. Dunlap, we recognized the highly equitable doc- 
trine, that when a purchaser, who has received possession from his vendor, buys 
afterwards an outstanding and superior title, and thus perfects and quiets the 
defective title and the possession which he received from his vendor, the second 
purchase will enure to his vendor’s benefit, so that his liability as warrantor will 
be restricted to the amount so expended. 

But the equity cannot be invoked in the present case; for the succession never 
had and gave no possession, and it is shown, by the curator’s official acts, that 
he was aware of the outstanding title, and knew he was selling what belonged 
to another. 

Judgment affirmed, with costs, 


McRaz. 
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State v. Henry STOUDERMAN. 


The domicil of the husband is also the domicil of the wife, and she has the right to call upon 
the police to protect herfrom violence even against her husband. 

The police officers, for the purpose of preventing a felony or even a breach of the peace, 
may enter the dwelling house of the accused in the night time without a warrant and 
arrest him, provided his conduct was such at the time as to justify the belief that the per- 
petration of a felony or breach of the peace was intended. 

Where the accusation of a crime includes an offence of an inferior degree, the jury may dis- 
charge the defendant of the higher crime and convict him of the minor one; but several 
offences created by different statutes cannot be embraced in one count. 

On an indictment for an assault with the intent to commit murder, the jury may find the 
accused guilty of an assault with intent to kill. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Isaac Johnson, Attorney General, for the State. TJ. W. Collens, for the 
appellant. The judgment of the court was pronounced by 

Preston, J. The defendant was indicted for an assault with intent to com- 
mit the crime of murder; was convicted of an assault with intent to kill; was 
sentenced, and has appealed. 

He relies for a reversal of the judgment against him on the following bill of 
exceptions: ‘ Be it remembered, that on the trial of this case, after evidence and 
arguments of counsel, the accused, by his counsel, prayed the court to charge 
the jury as follows: 1. That the watchmen and police men of the city of New 
Orleans had no right forcibly to enter the private dwelling of a citizen in the 
night time, without a warrant, for the purpose of arresting and conveying him 
to prison, for the past commission of a misdemeanor, or under the appre- 
hension that he might commit a misdemeanor. 2. That the report or decla- 
ration of a wife in the street, declaring that she feared that if she returned 
to the marital domicil, her husband might shoot or kill her, did not, in law autho- 
rize watchmen or policemen forcibly to enter the private residence of a resident 
citizen for the purpose of arresting him and conveying him to prison, without a 
warrant. 3. That should, in such a case, the officers enter said domicil, and 
then attempt to arrest the person complained of while he was quietly at supper, 
he has a right, after asking for their warrant, warning them not to advance upon 
him, informing them that in case of violence he would kill the agressor, and 
after retreating from room to room, and after his retreat was cut off, should the 
said officers (some of whom were armed with heavy clubs) forcibly attempt to 
take him, he had a right to oppose force by force, in defence of his domicil and 
pefson. -4. That it was only in case of persons caught in the actual or an 
impending commission of * felony,” or of pursuit by hue and cry, that officers 
of the law could forcibly enter or break into a private domicil for the purpose of 
arresting an offender in the night time. 5. That the prisoner being charged 
under the 24th section of the act of 4th May, 1805, it was.necessary that the 
circumstances which would amount to murder in law, except the death should 
exist in order to authorize the conviction under said statute, and that should the 
facts, in case of death, only have amounted to manslaughter, the prisoner could 
not be convicted under said ‘statute. 

‘*Which charge the court refused to give in the said terms; but the court 
charged as follows: On the first point, that if the jury were satisfied that the 
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wife of the accused represented to the police officers that her husband had State 
threatened and attempted to take her life, and that he was armed with a knife grounerman. 
or some other dangerous weapon, and still persisted in his threats to kill her, or 
do her some great bodily harm, that said police officers, for the purpose of pre- 
venting the commission of a felony, or even a breach of the peach, might enter 
the house of accused in the night time without a warrant and arrest him, pro- 
vided his conduct was such at the time as to induce the belief that the represen- 
tations of his wife were well founded. As to the second point, the court refused 
to give instructions required of it, fur the reasons given in the instructions of the 
first point. As to the third point, the court charged the jury that if they were 
satisfied that the accused knew the persons who entered his house were police 
officers, and had been induced by the representations of his wife to come to his 
house to prevent a breach of the peace, it was the duty of the accused to sub- 
mit to the police officers, and not to oppose them with violence ; for that if the 
police officers transcended their duty the law afforded an ample remedy, and it 
was his duty to seek that remedy, and not to attempt to take the law into his 
own hands. Upon the fourth point, the court instructed the jury that if, in the 
night time, the attention of the police officers were directed to a house in con- 
sequence of the cry of murder, or any other alarm calculated to produce belief 
in the mind of a reasonable person that a high crime was about being committed, 
in the opinion of the court, it was the duty of the police officers to enter forcibly, 
if necessary, to prevent the commission of the crime and quail the disturbance. 
As to the fifth point, the court charged as requested, except that they might find 
him guilty of assault with intent to kill, should they be satisfied that he was 
guilty. To which refusal, and to said charge as given, the counsel took this his 
bill of exceptions, which is signed by the court. (Signed) Joun McHenry, 
Judge.” 

The first charge required was of a very general character, and might not have 
had a precise application to the case. It was the duty of the prisoner’s counsel 
to have shown by his bill of exceptions, that he asked for instructions to the jury 
that would have had a material bearing on his case; and that he did not require 
the court to charge the jury upon abstract principles of law. The district judge 
supposed the precise case, we are bound to presume, which the prosecuting 
attorney contended he had fully established by evidence; and if the jury 
believed the facts supposed were true, the charge was clearly legal and appro- 
priate. So, if the counsel of the accused had distinctly stated the facts he 
contended the evidence established, and then required the court to charge the 
jury, that if they believed those facts, the prisoner might lawfully have assaulted 
with intent to kill, in defence of his dwelling house or person, the violater of 
either, it would have been the duty of the judge to have instructed the jury 
whether those facts were or not a justification in law of the acts charged 
against the accused. But there was not this precise application to the case on 
trial in the charge required on behalf of the accused. 

If the facts admitted in the second charge required, occurred in the night 
time, as the whole case indicates, and were accompanied with the qualification 
which the judge supposed, that the conduct of the husband was such at the 
time as to induce the belief that the representations of his wife were well 
founded, the judge was right in refusing the instructions required. The domi- 
cil of the husband is the domicil of the wife; she is entitled to enjoy it in peace 
and tranquility. ‘The city watch were established peculiarly to preserve peace 
and tranquility in the night time when warrants cannot be procured from the 
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magistrates to arrest peace-breakers. The report of the wife, that her peace 
was actually disturbed in the night time, when the offices of the magistrates 
were closed, and her life endangered in her own domicil, was sufficient to justify 
the officers in entering the house with her to protect her from violence in her 
domicil. And having ascertained that the peace was disturbed, and her life in 
danger, it was their duty to arrest the husband and convey him to the guard- 
house until the matter could be investigated by a magistrate, as required by the 
act of 1834, and by ordinances of the council. It cannot reasonably be denied 
that the facts, as stated, amounted to a disturbance of the peace; and the 7th 
section of this statute expressly authorized the guard to arrest without warrant 
a person caught in the act of disturbing the peace. Even at common law, it is 
well settled, that a constable may arrest any one for a breach of the peace in his 
presence, and keep him in his house or in the stocks until he can bring him 
before a magistrate. Archbold, 445. 1 Hale 487. Dalton says, the power 
may be exercised even for the prevention of a battery. 

We are inclined to think, that the instruction on the fourth point, as asked, 
and as given, differ only in words and the manner of giving the charge. It is 
not pretended on behalf of the State, to justify the arrest, that a felony had been 
actually committed, nor that the prisoner was pursued by hue and cry for 
felony. Now, his counsel admits, that to prevent the impending commission of 
a felony, the officers might forcibly enter a private dwelling in the night time for 
the purpose of arresting the offender. Under our laws the term felony has not 
a precise meaning as at common law, the forfeiture of lands or goods having 
ceased to exist. The judge therefore used the term high crimes in its stead, 
and stated, that if the alarm given was calculated to produce a reasonable belief 
that a high crime was about being committed, it was the duty of the police 
officers to enter the house, forcibly if necessary, to prevent the commission of the 
crime, and quell the disturbance. 

Now, there is abundant authority that a constable may arrest a man about to 
commit any act which would manifestly endanger another’s life, and detain him 
until the intent be presumed to have ceased. Arch. 446. East, in his Pleas of 
the Crown, vol. 1, p. 306, says: It seems clear, that if one menace another to 
kill him, upon complaint thereof to the constable forthwith, he may, to avoid 
the present danger, arrest the party, and detain him till he can conveniently 
bring him to a justice of the peace. If so, the law must certainly justify the 
means necessary to make the arrest, as the forcible entry of a dwelling house. 
Indeed, it was expressly held, that any one may justify the breaking and enter- 
ing a party’s house, and imprisoning him, to prevent him from murdering his 
wife, who cries out for assistance. 2B. & B. 260. This authority, belongs to 
all peace officers such as watchmen, patrols, beadles, constables, bailiffs, justices 
of the peace, sheriffs and coroners, and is peculiarly intrusted by our statute 
and ordinances to watchmen in the night, because the danger is more immiment 
and the means of obtaining a warrant more difficult. The intention of our 
Legislature cannot be mistaken in providing for the police of our city, which is 
the resort in winter of such a vast concourse of heterogeneous population. 

‘ And in this whole case it is to be borne in mind, that the house was 
the house of the wife as well as of the husband, into which she had the 
same right with him to introduce the means of protecting herself from danger 
when he ceased to afford that protection, and especially when his conduct 
became the cause of her danger. In carefully considering the instructions of 
the district court, we find nothing in them not warranted by law. The inter- 
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pretation given of the legal powers of the city guard is indispensable to theener- =‘ STATE 
getic performance of their perilous duties, so necessary to the tranquility of our ps! 
city and the protection of individuals. 

It is lastly contended that the prisoner was prosecuted under the 24th section 
of the act of 1805, for an assault with intent to commit the crime of murder, and 
as the facts did not justify his conviction under that statute, he should not have 
been convicted of an assault with intent to kill, which is prohibited, not by the 
statute under which he was prosecuted, but by the 4th section of an act approved 
the 7th of February, 1829. The same acts~which amount to a violation of 
the first statute when done with premeditation constitute an assault with intent 
to kill alone, if done without premeditation, and are punishable under the last 
statute. 

It is a general rule of the common law, that where an accusation of a crime 
includes an offence of an inferior degree, the jury may discharge the defendant 
of the higher crime and convict him of the less atrocious." Thus, upon an 
indictment for murder, he may be convicted of manslaughter; accused of grand, 
the offence may be reduced by the verdict to petit larceny; prosecuted for 
robbery or burglary, he may be found guilty of theft alone. So, on an indict- 
ment on a statute, the defendant may be found guilty at common law in England. 

Now, all crimes and offences in this State are made so by statute, and in their 
prosecution are to be governed by these principles of the common law. We have 
a statute against assaulting with intent to murder, and a statute against assault- 
ing with intent to kill; and there is no reason why the principle should not 
apply that in prosecuting for the higher, which includes the lesser offence, the 
jury should not acquit of the former and convict for the latter. 

It was proper for the district attorney to prosecute under the first statute, 
believing with the grand jury that the accused was guilty of an assault with 
intent to murder. The petty jury, not being able to find premeditation and 
malice, were bound to acquit the accused under that statute, but still might well 
find him guilty of an assault with an intent to kill, under the last statute. Thus 
there is a statute against murder and another against manslaughter. No one 
ever doubted that in a prosecution for murder under the first statute, the 
accused might be found guilty of manslaughter under the last. The case is pre- 
cisely similar in principle with that before the court. No confusion was ever 
produced by convictions for manslaughter under prosecutions for murder. So the 
confusion apprehended by the prisoner’s counsel, by convictions for assault with 
intent to kill under prosecutions for assaults with intent to murder, will not occur. 

This general proposition is true, that several offences, created by different 
statutes, cannot be included in one count. But when the crime prohibited by 
one statute is greater in degree and includes the crime punished by the other 
statute, the greater crime denounced in a single count necessarily embraces the 
prosecution of the lesser crime, for which therefore the accused may be con- 
victed under the count. 

And the conclusion of the indictment must be against the statute in the 
singular, and not against the statutes in the plural; because, if the accused is 
guilty of the greater crime, the statute punishing it embraces the whole offence and 
merges the violation of the other statute ; whilst if he did not commit the greater 
offence he violated only the statute against the lesser. In either case, the con- 
clusion against the statute was the only proper conclusion of the indictment. 

It is therefore decreed that the judgment of the district court be affirmed, 


with costs, 
37 








SUPREME COURT OF LOUISIANA, 


Prerre Uzureav v. J. MIGNOLET. 


Material men and workmen are incompetent to prove for each other in a suit against the 
owner of a building that he paid the contractor by anticipation, and that consequently he 
is liable to them for the materials and work done. 

One cannot be a witness for others to create or increase a fund, to a portion of which the 
witness will himself be entitled. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
L. Castera, for appellant. C. Dufour, Watts and Spring, Le Gardeur, 
V. Burthe, J. Livingston, David, Latour, Grivot, Mellaerts, for appellees. 
The judgment of the court was pronounced by 
SuipeEx., J. *A contract by notarial act and duly recorded was made between 
Uzureau and Mignolet, by which the latter agreed to erect certain buildings for 
the former. A small sum was paid in cash at the date of the contract, and the 
residue was to be paid in installments at various stages of the work. The third 
installment was to be paid when the floors should be laid and the roof finished, 
Mignolet performed part of the work; but after receiving the third installment 
made default. Uzureau was consequently obliged to employ others to finish the 
building. Mignolet contracted large debts for supplies of materials and for 
work, and hence the present controversy between Uzureau and Mignolet’s cre- 
ditors. In the pleadings they charge fraud on the part of Uzureau in the 
making of the contract ; but this is alleged in a vague and obscure manner, and 
we think the district judge did. not err in refusing to hear evidence respecting 
the inadequacy of the price stipulated in the contract, which was offered with 
reference to that charge. Upon this branch of the case we may remark that the 
contract between Uzureau and Mignolet was unquestionably a real contract; 
and if Mignolet chose to undertake the work at too low a rate, it shows that 
he was imprudent, and that Uzuwreau made a bargain which would have been an 
advantageous one to himself if Mignolet had fulfilled it; but we are at a loss to 
understand how such inadequacy of price can be deemed a fraud upon those 


‘who, with the contract before them, choose to furnish materials, &c., to the 


contractor. It will also be observed that the creditors affirmed the contract, and 
claimed under it by notices pursuant to the act of 1844. 

The question upon which the controversy mainly turned in the court below 
was, whether at the time when Uzureau paid the third installment the flooring 
was laid and the roofing finished. In order to establish that the work at the date 
of that payment had not been completed to the extent specified in the contract, 
the defendants offered as witnesses four of themselves, namely, McHugh, 
Gardue,*White and Tonglett ; and notwithstanding the objection made to their 
competency on the ground of interest, they were received by the district judge, 
with the reservation, as stated in the bill of exceptions, that ‘the testimony 
thus objected to was not received by the court to support the claims of the 
several witnesses giving the testimony, but only in support of the claims belong- 
ing to others than the witnesses so testifying.” The testimony of these wit- 
nesses as given tended to establish the fact which they were offered to prove. 
The judgment of the court below was in favor of the defendants. The reasons 
assigned and the judgment were as follows: ‘The price of the contract 
between the plaintiff and defendant was $12,000. Upon this contract the defen- 
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dant has given receipts on account to plaintiff, which cover the first three install- 
ments, say $6400: but one of these payments appears to me to have been made 
by anticipation, and therefore not chargeable as against material men and work- 
men, whose claims were attested and notified in conformity to the law of 1844. 
I therefore credit plaintiff for $4400 cash paid defendant on account of his con- 
tract. To this sum is to be added $5165 89, which it cost plaintiff to finish the 
houses after defendant had abandoned the work. I also add $900, for ninety 
days demurrage under the contract—defendant having been duly put in default 
on the 2d October, 1849, and the work being only completed on the 1st January, 
1850. The aggregate amount of these three items is $10,465 89, which 
deducted from the price of the contract ($12,000) leaves a balance of $1534 11, 
to be divided pro rata among the following material men and workmen, who 
have proved their claims: 1. D. F. Burthe. 2. White and Tonglett, for the 
use of Lyon. 3. Nicholas Tlick. 4. Widow Tronchin. 5. T'. Hacker. 6. 
Allen’Hill. 7. Depouilly §& Co. 8. Hayman and Holden. 9. John Brown. 
10. John McHugh. 11. Edward Gardere. 12. Gardere’s saw mill. 13. 
Blois and Fortier. 14. Mrs. Delachaise. 15. Doche and Nicolet. It is there- 
fore adjudged and decreed, that the plaintiff Pierre Uzureau pay into court the 
sum of fifteen hundred and thirty-four dollars and eleven cents, to be divided 
among the intervenors above named pro rata according to the statement A 
annexed to this judgment. It is lastly ordered that plaintiff pay costs.” 

After a careful review of all the evidence adduced at the trial by the defen- 
dants, we are unable to say, that if the testimony of the witnesses objected to 
had been excluded, the residue of the testimony would have been sufficient to 
sustain the conclusion that the payment of the third installment was premature 
and consequently void, under the code and the act of 1844, against the creditors 
for materials and labor. It is therefore indispensable to pass upon the bill of 
exceptions. 

In support of the ruling of the court below the counsel for the creditors has 
referred to an elaborate note of the American editors of Mr. Phillips’ Treatise 
on Evidence, vol 2, p. 86, note 84. ‘The authorities there collected do not 
meet the present case. They recognize the doctrine that in general a mere 
interest in the question will not disqualify a witness who is not a party in the 
cause. That if he will not gain or lose by the event of the suit, or if the verdict 
cannot be given in evidence for or against him in another suit, the objection goes 
to his credit only, and not to his competency. For example, in an action by a 
mariner against the owner of a vessel for wages, another seaman on board the 
same vessel was considered a competent witness for the plaintiff, although he 
may have a common interest with the plaintiff in the point in controversy, the 
objection going only to his credit. So, a person who was connected with the 
plaintiff in the same transaction out of which the action arose, and who had com- 
menced an action against the same defendant for the same injury, was notwith- 
standing considered a competent witness for the plaintiff. So it has been held 
that in an action against one underwriter of a policy of insurance, another 
underwriter on the same policy may be a witness for the defendant. In short, 
bias must not be mistaken for interest. 

But here the object of the testimony was to create, in the very cause in which 
the witnesses were examined, a general fund in which each witness, being a 
party in the cause, would participate. The result of their testimony is that the 
court has decreed that the payment was anticipated and void, and has given 
them a share in the fund created by the combined testimony of these co-litigants, 
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each of whom had a like interest to produce this result when he gave his testi- 
mony. ‘The incompetency on the score of interest seems to us clear. 

With regard to the reservation stated in the bill of exceptions, it seems to us 
a refinement which, if susceptible at all of actual application in the administration 
of justice, would be dangerous in practice and inconsistent with the spirit of art. 
2260 of the Civil Code. We are not aware of any precedent to sustain it. 

Judgment reversed, and cause remanded for a new trial; appellees to pay 
costs of appeal. 


, aaa 





O. and A. Wetmore v. James T. DaFFIn et al. 


Where a judgment has been obtained in another State and the party plaintiff brings suit in 
this State for the original cause of action, he must show the invalidity of the judgment 
previously obtained, or the court will presume it is correct and that the cause of action 
has been merged in thé judgment, and the plaintiff will be non-suited. 


PPEAL from the Second District Court of New Orleans, Lea, J. Durant 
and Hornor, for plaintiffs. Horace Gaither, for defendants. The judg- 
ment of the court was pronounced by 
Eustis, C. J. The plaintiffs allege that John Dafin and James T. Dafin, 
residing in Florida, partners of the firm of J. and J. 7’. Daffin, which firm has 
been recently dissolved, are jointly and severally indebted to them in the sum of 
$1200, with interest, &c., by virtue of a certain promissory note drawn by said 
J. and J. T. Daffin, and payable at Tallahassee, Florida, &c. They further 
allege, that the petitioners obtained judgment against the commercial firm of J. 
and J. T’. Daffin after its dissolution, by service on John Daffin, one of the part- 
ners, in the United States District Court of the Northern District of Florida, 
which judgment is only binding on John Daffin, the defendant; they then allege 
James T’. Daffin to be temporarily within the jurisdiction of the court, and ask 
for an attachment against his property and for judgment against him under our 
attachment laws. James T. Daffin appeared by attorney, and judgment was 
rendered against him for the amount of the note. From this judgment he has 
appealed. 
The defendants having pleaded the general issue, and thus put the plaintiffs 
on the proof of their case, we think it was incumbent on them to show the 
invalidity of the judgment as to James 7’. Daffin, under the laws of Florida. 
We cannot presume that a court would render a judgment against a party which 
the law did not authorize. The court may have held, according to the juris- 
prudence of that State, that such a connexion continued to subsist between the 
partners as authorized the judgment, or the partner served with process may 
have entered an appearance for his co-partner under a sufficient authority. A 
judgment, as asked for by the plaintiff on the original cause of action, as the 
matter is before us, might be in direct conflict with the provision of the Consti- 
tution of the United States as to the force and effect of judgments rendered in 
courts of the several States. 
The judgment of the district cout is therefore reversed, and judgment ren- 
dered against the plaintiffs as in case of non-suit, with costs in both courts. 
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GrorcGe W. CaBs.e et al. vu. Jonn Leeps & Co. 


Where a mechanic undertakes to make and deliver a piece of machinery as soon as pos- 
sible, and actually does deliver the machinery, but so defective that it will not answer the 
purpose intended, he will be considered in default from the time of the delivery of the 
defective machinery, and will be held responsible for such direct damages as the other 
party may have suffered from the delay caused by the defective work. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Rozier, for plaintiffs. Hunton and Bradford, for defendants. The judg- 
ment of the court was pronounced by 

Preston, J. The plaintiffs employed the defendants to make a crank for 
the engine of their steamboat Constitution. The old crank had been broken on 
her trip from St. Louis to this port. She was advertised to start on her return 
trip on Saturday evening, the 4th of August, 1851. 

The plaintiffs allege and offered testimony to establish an agreement on the 
part of the defendants to deliver the new crank on that evening. But this alle- 
gation becomes immaterial, as in point of fact a crank was delivered on that 
evening, and the evidence and circumstances establish conclusively that it was to 
be delivered as soon as possible. The actual delivery of the crank on Saturday 
evening shows that it was possible at that time. 

But the crank delivered could not be used in consequence of being too long, 
although the old crank had been furnished as a pattern by which it was to be 
made. The defendants made another and suitable crank in lieu of it; but the 
evidence shows, and the jury were satisfied, that the boat was detained a 
day in consequence of the failure to deliver a suitable crank after ample time to 
do so, as undertaken by the defendants, and that the actual expenses of the 
master and men caused by the detention of the boat on that account was $83 ; 
for which a verdict and judgment was rendered. 

These damages were caused directly by the defendants by making a crank 
that could not be used, and they are therefore responsibie for them. Greater 
direct damages are claimed, but not proved; also, consequential damages which 
cannot be allowed if proved. 

As soon as a reasonable time had elapsed for making and delivering a suitable 
crank, the plaintiffs might have applied to another foundry for one ; and there- 
fore no damages can be recovered by them except those caused by the detention 
of their boat the time that was actually necessary to have obtained a suitable 
crank, which the plaintiffs themselves seem to have considered about a day. 

The making and delivery of a crank unfit for the use for which it was designed, 
was a violation of the contract that a suitable crank should be made and delivered 
as soon as possible. The defendants, by their failure to do so, put themselves 
into an irretrievable default for at least one day, and superseded the necessity of 
being put into default by the plaintiffs. 

There is nothing in the decisions of this court in the cases of Bailey v. Stet- 
son et al., Ist Ann. 332, or Allin v. Wills, 4th Ann. 98, relied upon by the coun- 
sel of the defendants, adverse to the judgment in this case under its peculiar 
circumstances. 

It is therefore affirmed, with costs. 
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James Hotmes v. B. M. C. Brown et al. 


Where no adequate cause is shown for the failure of the appellant to.file the appeal in the 
Supreme Court in due time, the appeal will be dismissed. 


PPEAL from the District Court of East Feliciana, Burk, J. Merrick, for 
- plaintiff. Z. S."Lyons, for defendants. The judgment of the court was 
pronounced by 
Eustis, C. J. The appellee has moved to dismiss this appeal. The judg- 
ment appealed from was rendered on the 19th of April, 1848. An appeal was 
taken on the 29th of April following, returnable on the second Monday of Feb- 
ruary, 1849, and the bond was filed on the 20th of July, 1848. The appeal was © 
only filed in this court on the 6th of January, 1851; no adequate legal cause has 
been assigned for this delay. 
The appeal is therefore dismissed, with costs. 


Luc Doparp et al. v. VincentTE NUNEZ. 


In an action of slander, where it appears that the defendant did not originate the slanderous 
report, and that he merely repeated it without malice, and it is not shown that the plain- 
tiff suffered any special damage by the report, none but nominal damages should be 
allowed. 


PPEAL from the District Court of St.Bernard. J. Foulhouze, for plaintifts. 
T. W. Collens, for defendant. The judgment of the court was pronounced 
by 

Rost, J. This is an action of slander. The slanderous words are alleged to 
be, ‘that the families of Martin and Lafrance are colored people.” 

The defendant admits the words charged to have been uttered by him; and 
avers that he persists therein, because they were founded upon probable cause, 
and uttered without malice. There was judgment against him for $500, and he 
appealed. 

It is not necessary to pass upon the bill of exceptions taken by his counsel to 
the opinion of the court rejecting evidence offered by him. That evidence is in 
the record, and we are of opinion that if admitted it would have been entitled to 
little weight, and could not have changed materially the aspect of the case. 

On the merits, the evidence is conflicting; and on the principle that has uni- 
formly guided our decisions in such cases, we cannot reverse the judgment. 
We think, however, that the damages allowed are excessive, and that little more 
than nominal damages should have been given. The defendant did not originate 
the slander, and evidently acted without malice in repeating it. There is 
nothing in the record to show that the plaintiffs were in any manner injured by 
what he said. 

It is therefore ordered, that the judgment in this case be amended, and that 
there be judgment in favor of the plaintiffs for fifty dollars damages, and the 


costs of the district court; those of this appeal to be paid by the plaintiffs and 
appellees. 
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P. P. Basin v.. Joun Nowan. 


An beir who sues for a share in the community existing between a deceased sister and her 
husband, cannot recover the value of what has been consumed in necessary daily use, nor 
for what was necessary for the continued improvement and cultivation of the plantation 
in which he was interested, and in the crops of which he shared. 


PPEAL from the District Court of Point Coupée. Farrar, J. W. B. 
Robertson, for plaintiff. George S. Lacey, J. L. Lobdell and S. P. Greves, 
for defendant. The judgrhent of the court was pronounced by 

Preston, J. This is the ninth time the controversies of these parties as to 
the succession of Marie Babin, the deceased wife of John Nolan, has been 
before the Supreme Court. She died in 1841, leaving her brother her sole 
heir; and her succession consisted of her interest as wife in community in a 
sugar estate, which her surviving husband administered. In looking back into 
the litigation of the parties, we do not see anything in the succession peculiarly 
intricate which ought to have prevented the administrator from settling it within 
the year, in which it is supposed by the law estates may ordinarily be settled, 
and for the settlement of which the law allows summary trials without the inter- 
vention of juries. Notwithstanding the ten years that have elapsed since the 
opening of the succession, this case comes up with a new record of near five 
hundred pages. Under such circumstances we will presume much in favor of 
the former judgments, and the prescriptions pleaded against the reciprocal 
demands of the parties. Interest rei publice ut sit finis litium. 

The plaintiff, the only heir of the deceased, claims a large sum for half the 
difference in value of movable property, according to inventories made immedi- 
ately after the decease of his sister, and in 1844, when made for a partition with 
her surviving husband, and also for the value of property not produced at the 
second inventory. Much of the personal property first inventoried was of daily 
use, and necessary for the continued improvement and cultivation of the planta- 
tion from which the plaintiff received his share of the crops, and has realized his 
share of the increased value of the property by improvement. The defendant 
is not liable for what was consumed for those purposes, nor for the deterioration 
by use of what remained. No extravagance in the consumption of the property 
is proved, or negligence in the use of what remained to be partaken. We think 
the claim is unfounded. 

The plaintiff next claims damages on an injunction bond. The same damages 
were claimed by him ina former suit. The district court decided as follows: 
‘“‘It is considered that no damages whatever can be adjudged to the plaintiff in 
execution, which he prosecuted under pretext of a judgment which, contradic- 
torily with him, or rather with his consent, has been annulled by proper autho- 
rity. Finally, as there are no damages, there is nothing to carry costs.” This 
claim is therefore barred by the exception res judicata. 

The next claim of the plaintiff is for the half of two notes, one of Thomas Clark 
for $2000 and one of Curtis and Holmes for $3000, which he alleges belonged 
to the community of acquets. The note of Clark is dated after the dissolution 
of the community, and belongs to John Nolan individually. Curtis and Holmes 
Were non-residents and insolvent; reasonable a ie has been used to realize 
the debt, but without effect. 
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He claimed, further, the half of a debt of the community, which he alleged 
he had paid to the Citizens’ Bank, but offered no proof in support of the claim. 

He claims, further, half of the value of two slaves, Enoch and Charles, 
belonging to the community, but which were not produced in the partition. The 
defendant has proved that Charles was accidently drowned before the partition. 
He must pay half the value of Enoch, of whom he gives no account by testi- 
mony. The district court fixed half his value at $450, and we cannot say his 
assessment is unreasonable. ; 

The plaintiff claims the hire of the slaves allotted to him in the partition made 
in 1844. It was allowed to him from the 1st of February, 1842, until the 5th 
of May; 1847, when he obtained the slaves by a writ of posséssion, after constant 
litigation to obtain his interest in the community during the whole period. The 
prescription of three years, plead against this claim, is applicable to the conven- 
tional hire of slaves, and not to the fruits of property detained by an administrator 
from the heir, who keeps him constantly in default by suits for the property and 
a settlement. 

We think the estimate made and allowed by the district court for the value 
of the services of the slaves or for their hire greater perhaps than the evidence 
would justify ; but there are equitable circumstances favorable to the plaintiff in 
this case, which induce us not to scrutinize too closely the estimate of the hire 
made by the district court. 

The defendant by reconvention claims half the debts of the community of 
acquets amounting to upwards of $40,000, which he alleges that he paid, and 
that the payments have never been allowed him in all the controversies between 
him and the plaintiff. It was his first duty, as administrator of the community 
of acquets, to have paid these debts in 1841; to have filed his accounts with the 
vouchers within a year after his appointment, and to have had them homologated ; 
and if his claims were not properly allowed, to have obtained redress by appeal. 

Whether he paid the debts of which the half is claimed or not, and whether 
his claim for them has been allowed or not, we find by examining the record that 
the rejection of his claims for them has not only become the thing adjudged, 
but that their rejection has been twice adjudged against him. For when the 
controversies of these parties were the seventh time before the late Supreme 
Court, the defendant made an effort, as he does now, to have the case remanded 
for the purpose of having the present claims examined and allowed. After 
expressing their just surprise that the claims should be again presented, the 
Supreme Court examined with care the action of the inferior court in two 
suits in relation to them and the affirmance of the judgments in those suits; and 
after showing that they had been twice rejected in the lower court, and twice in 
the Supreme Court, conclude by saying: ‘‘A careful re-examination of the old 
records has satisfied us that all the money matters existing in controversy between 
the parties on the previous trials below and before this court, have been finally 
settled and adjudicated upon by the judgments subsequently affirmed; that the 
various sums shown to be due to the defendant by the community have been 
justly liquidated; that those judgments have now the force of res judicata 
between the parties upon all the subjects therein determined; and that they 
must have the same effect upon the account and vouchers, which the appellant 
having failed to produce and prove in due time, has sought in vain to introduce 
and investigate in the lower court. We conclude, therefore, that the appellant 
is now precluded from setting up the pretensions upon which he based his 
motion, which was overruled by the inferior court.” 
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The defendant claims the slave Giles, or his value, allotted to the plaintiff in 
the partition, on the ground that the slave was his separate property. The par- 
tition was duly homologated by judgment on the 23d of June, 1845, which judg- 
ment was confirmed on appeal by the Supreme Court. The plea res judicata, 
therefore, bars the claim if it was valid. And to show how reasonable it is to 
presume much in favor of the settlements already made by judgment, we find 
what has not been brought to our notice by the counsel on either side, that 
although the defendant took much pains to show that the slave Giles was his 
separate property by the date of the billof sale, yet on examining the old accounts 
homologated by judgment, that he was paid for out of the crops belonging to the 
community, and the price allowed to the defendant in accounting for those crops. 
The parties have litigated so long, that they seem to overlook in the end what 
was done in the beginning. ° 

The defendant claims damages for the illegal sequestration by the plaintiff of 
the crop of 1842. None are proved; which renders it unnecessary to examine 
the plea of prescription and exception res judicata as to this claim. 

The defendant next claims damages for the seizure of his property under an 
execution illegally issued in 1843, and which he successfully enjoined. He 
claimed damages for the illegal seizure in his suit for the injunction; and the 
court, in making it perpetual, rendered the following judgment on the claim for 
damages: ‘‘ As to the damages claimed by Nolan, the court cannot see the pro- 
priety of granting any ; said Nolan having suffered no injury.” Nolan took no 
appeal, and this claim is therefore barred by judgment. 

The only claim of the defendant set up in his demand in reconvention, which 
appears to be tenable, is for half the value of the standing crop sold with the com- 
munity land in 1844, and purchased by him. It has been decided by the 
Supreme Court, that the crop of 1844 belonged to the defendant and no part of 
it to the plaintiff. Much and varying testimony was taken as to the value of that 
crop. The district judge had much better means of judging on the subject 
than we have, and we think has fixed a fair value upon it. 

_ After examining the voluminous case with great care, as is manifest by his judg- 

ment, he established a balance in favor of the plaintiff against the defendant of 
fourteen thousand three hundred and eight dollars thirteen cents ; for which he 
rendered judgment with legal interest from the judicial demand and costs. The 
interest cannot be allowed because not prayed for in the petition. C. P. art. 
157,553. The claim was so unliquidated that perhaps damages were not allowa- 
able perhaps if claimed. 

For the reasons given, it is reversed as to the interestat the costs of the appel- 
lee, and affirmed in all other respects. 


— ~~ 





Henry G. Burrows v. P. LePace Peirce et al. 


The damages which may be recovered by the vendee from the vendor of real estate does 
not extend to the increased value of the property which has been caused by the mere fluc- 
tuation of estimated value. If the vendee has been unable to get possession of the property 
he is entitled to be reimbarsed the price he has paid with interest from the date of payment. 

PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Hite and Gaither, for appellant. Watts and Spring, for appellees. The 
judges of the court gave their opinions seriatim. 
) 38 ; 
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Preston, J. In 1845, a separation of property was decreed between R. F. 
Nichols and his late wife, and on the 16th of June, 1846, in pursuance thereof, 
they made a partition of their property before a notary public. in making the 
partition, four lots of ground in the town of McDonogh were conveyed to Mrs. 
Nichols. It was expressed in the conveyance that it was made without warranty, 

It appears that one of the lots did not belong to Nichols, he having sold it some 
years before to George A. Puddy and his wife. In the sale to Puddy and 
wife, Mrs. Nichols had joined to renounce her matrimonial rights. 

On the 6th of January, 1847, Mrs. Nichols sold the four lots to H. G. Bur- 
rows, for the price of two hundred and fifty dollars. It appears that Puddy and 
wife had improved their lot, and that, at the time of the sale to Burrows, it was 
worth, with the improvements, several thousand dollars. 

Burrows sues Puddy and wife for their property, but makes the heirs of Mrs. 
Nichols parties, knowing she had acquired no title, and claims from them four 
thousand dollars for the value of the property and damages. 

The heirs call R. F. Nichols in warranty. Puddy and wife call both them 
and R. F. Nichols in warranty. 

R. F. Nichols pleads that he and his wife committed an error in subjecting 
the lot to their partition, and admits that Burrows acquired no title to it; but 
denies that he is liable to any of the parties, because in conveying to his wife, 
he expressly exonerated himself from warranty. 

We have no doubt Mrs. Nichols, in conveying the lot to Burrows, believed it 
to be her property, under the conveyance from her husband, and acted in perfect 
good faith. ‘The fact, that several years before she joined her husband in the 
sale to Puddy and wife to renounce her matrimonial rights, affords no presump- 
tion to the contrary. It was community property, of which he had the sole 
management and disposal. It does not appear by the partition afterwards, that 
she had any matrimonial rights upon it; but whether she had or not, like nine 
wives in ten, she probably hardly inquired what particular lot belonging to their 
community the husband was selling. 

As, therefore, she had no intention to defraud Burrows, her sale to him of 
this particular lot is simply null, because it did not belong to her. What is the 
measure of Burrows’ claim against her heirs? We think nothing more than the 
price he paid for the property. 

It is true, the principles of speculation in this trading community give coun- 
tenance to the rule claimed by Burrows, that he should recover the value of the 
property which was fifty times the price paid for it. But speculation should not 
mislead us from the true principles of the contract of sale. It is the rule of 
morality, favored as far as possible by both law and equity, that the buyer should 
give the full value of the thing purchased and seek to acquire it for no less ; and 
the seller should dispose of it for its fair value and seek for no more ; and that the 
only basis of the transaction should be that the property and its use is more con- 
venient and useful to the purchaser than the money and its interest, and vice 
versa, that the money and its interest is more useful to the seller than the pro- 
perty. Keeping these principles in view, if from dny cause without fault on 
either side, the sale is annulled, the price paid should alone be restored. 
Damages indeed may be given, but they must grow out of other circumstances 
than that the purchaser got a great bargain or made a fine speculation out of the 
vendor. 

It is urged that the increased value of the property sold since the sale should 
be allowed to the purchaser in adition to the price paid, as damages against the 
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vendor and warrantor, under article 2482 of the Code. By an express article of 
the Code of 1808,the buyer when evicted, was entitled to recover from his war- 
rantor the increased value of the property sold in addition to the price paid. 
This provision was literally translated from the 1633d article of the Napoleon 
Code, and probably well suited to the French Empire, where the value of pro- 
perty was stable, the resources of the country developed, and its currency not 
subject to sudden fluctuations. The rule, however, operated most injuriously 
in this State, so much so as to deter persons from disposing of their property or 
warranting their sales. Whoever sold in the vicinity of this growing city, 
although in the most perfect good faith, was liable to be ruined by some dormant 
claim hunted up by litigants and speculators. And the same effect was produced 
in the rich parishes whose resources were rapidly developing. So a man sell- 
ing when our monied institutions contracted the currency to the lowest point of 
depression, and perhaps forced to sell from that cause, was liable to be totally 
ruined when a bloated currency doubled or quadrupled the apparent value of 
property, and made it the interest of the vendee himself to have adverse claims 
raked up that he might recover quadruple the price from his warrantor. 

The evil was so crying that it did not escape the attention of all fair dealers, 
and was brought to the notice of the jurisconsults who were selected to revise 
the Code of 1808. Indeed, the very year they made their report to the Legis- 
lature, our Supreme Court had made a decision in the case of Castellano v. 
Peillon, 7 N.S. 472, disregarding the provision of the Code of 1808, by con- 
demning the warrantor to pay only the price he had received for a slave, and not 
the price for which his vendee had sold him, in opposition to the judgment of 
the district court. ° 

The jurisconsults, therefore, recommended that the clause in the Old Code 
should be suppressed. 1t was in these words: ‘If, at the time of the eviction, 
the thing sold has risen in value, even without the buyer having contributed 
thereto, the seller is bound to pay him the amount of said augmentation of value 
above the price of the sale.” The Legislature suppressed this clause of the 
law and substituted nothing for it. 

They repealed it for the following reasons, submitted by the jurisconsults: 
“The article which requires,that the seller shall not only restore to the pur- 
chaser the price he has received, but shall pay him the increasing value, which 
the thing sold may have acquired in the ordinary course of things and without 
any act of the purchaser, isa provision evidently dangerous, and might cause 
the ruin of a vendor selling in good faith, in a country where the fluctuations 
in value are so great. If the thing sold were diminishing in value, we should 
think it unjust that the buyer should only receive the price it is worth at the 
time of the eviction, and that the seller should profit by the excess. It is equally 
contrary to justice that the buyer should be reimbursed beyond what he has 
actually given or expended.” - 

Immediately after the repeal of the provision of the Old Code, the case of 
Morris v. Abat et al. occurred. Millaudon purchased property from McCarty 
for $1500, and sold it to Abat, who was evicted, for $3000. Abat recovered 
$3000 from Millaudon, and he $1500 from McCarty. Millaudon appealed ; 
insisting upon his right to the increased value of the property by way of damages, 
as is done in the present case. The district court had given very able reasons 
for deciding, that under the above mentioned legislation, the increased value of 
the property sold could not be considered in affording the buyer indemnity under 
the warranty. His judgment was affirmed by the Supreme Court; Martin, 
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Chief Justice, interpreting the legislation in this strong and conclusive manner: 
‘‘We are called upon to test the correctness of the decision of the district judge 
on the legal extent of the vendor’s liability on an eviction. It is not denied that 
under the Code of 1808, this liability extended to an indemnification for the loss 
which resulted of the profits arising from the difference of value of the thing 
sold by events to which the vendee had not contributed; an article of that code 
providing that if, at the time of the eviction, the thing sold has risen in value 
even without the buyer having contributed thereto, the seller is bound to pay 
the amount of this augmentation of value beyond the price of the sale. 

“The compilers of the New Code recommended the suppression of this 
article, as containing a provision evidently dangerous, which might cause the ruin 
of a vendor in good faith, in a country in which the fluctuation of value is great. 
This article was accordingly suppressed and the vendors liability restricted by 
article 2482: 1. To the restitution of the price. 2. To that of the fruits or 
revenues, if the party has been obliged to return them. 3. That of costs of 
suit. 4. In fine, all the damages the party has suffered, besides the price which 
he has paid. To say that the word damages in the above article includes, as a 
loss of profits, the augmentation of the value of the thing sold above the price of 
sale, would be to thwart rather than carry into effect the express intentions of 
the Legislature. It would be to reinstate the whole of the former code, sup- 
pressed on the recommendation of the compilers of the new one, and since for- — 
mally repealed. The construction adopted by the district judge appears to us 
perfectly correct.” 

The same controversy soon came before the Supreme Court again in the case 
of Bissell and Wife v. Erwin’s Heirs, 13 L. R. 148. The district court had 
followed the late decision in the case of Morris v. Abat, and rejected evidence 
of the increased value of the property as a matter to be considered in fixing the 
indemnification to be paid by the warrantor to the evicted vendee, and limited it 
to the price paid by him. The Supreme Court reversed the decision and 
remanded the cause to receive the evidence ; but admitted that it was only to be 
considered in estimating the damages to be recovered by the vendee, and which’ 
might be moderated by the judge according to circumstances, the chief of which 
were, that the increased value contemplated by the parties at the time of the 
sale should be taken into the account, and not such as resulted from accidental 
and transient causes. 

The two decisions being directly in conflict, we are compelled to decide, in the 
present case, which is the true interpretation of article 2482 of the New Code. 

It is urged, that the last decision is correct, because it adopts the Spanish 
jurisprudence by which ‘we were governed before the enactment in the Code of 
1808, which was repealed by the Code of 1824; that it conforms to the French 
jurisprudence before the adoption of a similar provision in the Napoleon Code, 
and also to the principle on the subject contained in the great and equitable sys- 
tem of Roman jurisprudence. 

It is to be observed, that all the civil laws in force in the State previously to 
the adoption of the Code of 1824, were expressly abrogated by the 25th section 
of an act approved the 25thof March, 1828; and, therefore, we are not obliged 
to adopt the principles of the civil law on the subject before us if we think the 
rule of the common Jaw more equitable and better adapted to the circumstances 
of our State. ’ 

Before expressing an opinion as to the respective merits of the principles of , 
the civil and common law on the subject before us, it should be observed that 
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there is reason to believe that the Legislature intended to adopt the principles of Burrows 


the common law. ‘The reasons submitted to the Legislature for excluding the 
increased value of the property as a standard of indemnification in case of evic- 
tion, bear intrinsic evidence thatitthey were penned by the Jurisconsult Living- 
ston. He was educated in the principles of the common law. The simple and 
invariable rule of indemnification to the evicted vendee in that system, is the 
restoration of the price paid by him, and nothing more. It has existed from 
time immemorial, for it is laid down in the black letter of Bracton & Broke, 
and in the year books of Edward the III. and Henry the VI., the Justinians of 
England. Mr. Livingston commenced his distinguished career as a lawyer in 
the State of New York, where the grantor with warranty has no concern with 
the increasd value of the thing sold, but restores only the price received by him. 

It was natural that in recommending the repeal of one rule of law on the 
ground that it was ruinous to the State, he should recommend that rule under 
which he was educated, and which all the great writers on English and American 
equity have recommended as a moderate, safe and just principle. Itis believed 
that the principle was adopted in every State in the Union, except Massachu- 
setts, Connecticut, Virginia and South Carolina; and although the rule of the 
civil law was originally adopted in Virginia and South Carolina, it has since been 
abandoned and the rule of the common law embraced. 

If the legislation itself on the subject before us admitted of any doubt, this 
reminiscence would leave none, that the great jurisconsult who controlled this part 
of the code, recommended and succeed in inducing the Legislature to adopt a 
simple, just and certain rule in harmony with that of almost every sister State, 
all to some extent interested in a uniform system of warranty and not that of 
foreign countries, from whose principles, in the very article of the code he was 
amending, he was endeavoring to disenthral our legislation. 

The community generally believed that the principle of the common law had 
been adopted ; and this led to the careful investigation of titles to real property 
ubout to be sold by the vendees, and has eminently contributed to the settlement 
of titles in our State. Incalculable frauds growing out of the principle in the 
Old Code were suppressed, and its intolerable injustice counteracted. 

The principle that the return of the price paid should be the only standard of 
indemnification, had the advantage of being a fixed and invariable rule in all cases, 
and removed a great objection in any system of jurisprudence—that of leaving 
everything to the discretion of a judge on a subject with regard to which there 
might be a precise rule of law. The Roman, Spanish and French juriscon- 
sults feeling that to allow the increased value of the property as an indemnity, 
would often lead to great injustice, and even the ruin of vendors in the best faith, 
left the amount to the discretion of the judge; thereby admitting that it was a 
vicious principle, and to be moderated by an arbitrary discretion. Our Legisla- 
ture chose to abolish the principle and the discretion, and have done so by 
repealing the law and leaving in the code a fixed rule for all cases. 

The rule of the common law conforms to the rules as to damages in all other 
cases. Damages are allowed for injuries flowing immediately and not conse- 
quentially from the acts‘of the parties. The increasing value of property sold 
by a vendor does not flow from his acts, but from extraneous circumstances over 
which he has no control. If the vendee sells the property for an advanced price 
which he loses when the title fails, it is a loss growing immediately out of his 
sale, and not that of his vendor. The loss growing out of the sale of his vendor- 
is the price he paid, for which he is indemnified exactly by its restoration. 
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The rule of the common law confornis tone of the most common maxims of 
Roman equity, while the principles of the civil law on this subject are entirely 
inconsistent with it. . Cujus commodum ejus debet esse incommodum. ‘The ven- 
dor and vendee being both in good faith, if the sale fails without the fault of 
either, if the rule of our code is adopted, the price is restored and the perfect 
equality of the contract remains established. But if the rule of the civil law is 
adopted, the vendee gains all the increasing value of the property, there being 
no defect in the title; and yet could loose nothing for having, like his vendor, 
failed to discover the defect, if any existed ; whilst the vendor, for the same 
misfortune, would loose not only:the price received, but the increasing value of 
the property, without the possibility of participating in it under any circum- 
stances. Again, if the thing sold has greatly depreciated in value far below the 
price received, still the price paid is to be restored, in case of eviction, by the 
express provision of ,the article of our code; showing clearly that an ever vary- 
ing rule could not have been contemplated by our Legislature, and that in place 
thereof they have established a fixed rule for every case. 

I may be induced by necessity, or having no use for a thing, to sell it for 
half its value. Am I, in case the sale fails, to restore not only its value at the 
time of sale, but perhaps double, by its increase in value. Mrs. Nichols sold 
the premises which are the subject of this suit for a fiftieth part of their value at 


the time of sale. No reason can be given for the restoration of a dollar more — 


than she received, which would not equally require the restoration of the whole 
value then and all the increase since. 

A sale is a commutative contract, in which the most perfect equality of liability 
should prevail. The vendor is bound to warranty ; the vendee to pay the price 
at the time agreed. If the vendee fails to pay the price at the time, no damages 
are allowed except five per cent interest; and that only when the thing sold 
produces or might have produced fruits. But many cases may occur where the 
non-payment of the price at the time agreed subjects the vendor to ruinous 
suits, the seizure and sale of his remaining property, and the suffering of him- 
self and family from poverty and want. He can recover no damages for all this 
except the interest fixed by law. Cases have occurred, growing out of the 
demoralizing system of speculation, in which the vendee has withheld the price 
for the express purpose of purchasing it at a sacrifice when sold under execu- 
tions against his vendor. So, if the vendor could have realized the price at the 
time of payment, he might perhaps have purchased other property worth ten 
times that which he sold; yet he can recover no damages, even although the 
vendee should have withheld the price for the express purpose of securing the 
speculation himself. 

The principles of law and morality recognize none of these schemes and 
speculations, and do not endeavor to settle an account of them. Those who 
receive money for the transfer in good faith of something equal in value, as they 
supposed, must return the money, and no more, if it turns out that nothing was 
transferred. The sale of the property of another is null; it may give rise to 
damages, but only when there is fraud or negligence, as in all other acts of man. 

Instead of the price }.as the rule of indemnification, the court, in the case 
of Bissell v. Erwin’s oy added also the increased value contemplated by the 
parties, and not that which arose from transient or accidental circumstances. It 
would be perfectly illusory to attempt to come to any certainty as to the con- 
templations of the parties at the time of the sale. The buyer probably dreamed, 
of thousands, while the seller contemplated a depreciation in the value of the 
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thing sold. The buyer may have known, certainly, of an invaluable gold mine Dennews 


in the premises, unknown to his vendor, and contemplated the wealth of Cresus 
from a fact neither accidental nor transient. It is impossible, too, to conceive a 
reason for allowing any part of the increased value as damages, which would not 
apply to and require the allowance of the whole. ‘Thus, Pothier puts a case in 
which the increased value by the improvement of the country quadrupled the 
value of the property when sold, and says damages should be allowed in that 
case to only the amount of double the price. There is no reason whatever for 
this arbitrary rule, if the increased value is considered at all. 

The increased value, as a rule of indemnification, is subject to every possible 
fluctuation of property and money, and therefore in no two cases of sales could 
be the same. The seller could never know the extent of his obligations ; at one 
time they might be thousands, at another hundreds, and vice versa. The 
increase in the value of property most frequently occurs by the improvement 
and peopling of a new country or city. In almost all such cases, the actual set- 
tlers and occupants fully pay for the increasing value of the property by the 
social advantages they forego, the hardships they endure, the public and private 
duties they perform, the money they expend in taxes, labor and improvements. 
This is so universal, that it may always be presumed until the contrary is clearly 
established by proof. This increased value, therefore, is an improvement of the 
aggregate property by the aggregate means and industry of the occupants, and 
should, in my opinion, under our equitable system of laws, be paid by the specu- 
lator and purchaser or possessor of dormant claims or old titles, who lies by 
until, by the toil and suffering of the occupants, the improvements are added to 
the property in good faith. The increase in the value of the property growing 
out of the melioration of the country falls most equitably under the denomination 
of useful improvements to be reimbursed, under article 2485 of the Code, by 
the person who evicts the vendee and possessor in good faith. Such a possessor 
has a right, in case of eviction from the thing reclaimed, to retain it until he is 
reimbursed the expenses incurred upon it, or, as expressed in the French of 
article 3416 of the Code, Jusqu’au remboursement des imponges qu’el peut y 
avoir faites. And probably this just indemnification to the possessor in good 
faith would be much more generally and liberally allowed by courts and juries, 
if it was as clearly settled as it is just that they should have no recourse for the 
same against their warrantors. This principle, if fully established, would thus 
have a most salutary effect in discouraging inequitable litigation. 

Land was given by the Creator to man for improvement and cultivation by the 
possessor in good faith, not for speculation. His security and encouragement 
should be the great object of civil laws; and speculation in the soil and in law- 
suits should receive no encouragement from legislation or courts of justice. 
Right, according to strict law, should be accorded to such speculations, and 
nothing more. It may then be asked what is meant by damages allowed as an 
indemnification for eviction in the New Code. The answer is plain: precisely 
what was meant by damages in the Old Code; for the provision as to damages 
in it is preserved verbatim in the New Code. Now, damages in the Old Code 
did not mean the increased value of the property, because that was established 
as one item of indemnification in a separate and inde t clause of the code. 
Therefore, the provision for damages preserved verbata in the New Code does 
not mean or include the increased value of the property. 

The damages referred to are those suffered by the buyer when the vendor 
has knowingly and wilfully sold the property of another to a vendee ignorant of 
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includé all expenses, even those of the embellishments of luxury, that the buyer 
has been at in improving the property. And evén although the sale be made in 
good faith, yet if the warrantor, though cited. fails to appear and defend the suit, 
he is liable to the défendant for the fees of his counsel, for his trouble and neces- 
sary expenses beyond costs incurred in defending it. The very mode of'expres- 
sion, however, in the article, ‘* damages, if any” indicates that but little, and 
that not often, would be allowed under this head of indemnification. _ Th this 
very case, Burrows is to be allowed damages because he never had nor could 
obtain the possession or enjoyment of the lot. He should recover interest on the 
price paid for it from the day of sale, and which he could not have recovered if he 
had enjoyed the fruits and revenues of the property. The heirs of Mrs. Nichols 
are therefore liable to Burrows only for sixty dollars and fifty cénts, being the 
fourth of the price of the four lots sold to him in block for two hundred and 4ifty 
dollars, and for interest from the day of sale. 

Mrs. Nichols sold with this clause in her act of sale, that “she does sell, 
convey and transfer and set over, with all legal warranty and with substitution 
and subrogation to all her rights of warranty against her own vendors or authors.” 
This clause entitles Burrows to all her rights against R. F. Nichols. Although 
the latter did not warrant the title of the lot to his wife, yet he is bound by his 
own act, in selling the property long before the partition with her, in which he* 
purported to convey it again, and could not exonerate himself from warranty 
against this act. Code, art. 2480. He is also liable, without warranty, for the 
consideration he received. Art. 2481. He has not shown for what the lot was 
estimated in the partition; and in the absence of that estimation, the loss suf 
fered by Mrs. Nichols and her heirs affords a fair criterion of the indemnification 
for which he is liable. ; 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
helow be affirmed, with this amendment, that said plaintiff recover interest from 
the 6th day of January, 1847, until paid, on said sum of sixty dollars fifty cents, 
from said heirs of Mrs. Nichols and said R. F. Nichols in solido, and that said 
heirs of Mrs. Nichols, upon payment by them, recover like interest from their 
warrantor, R. F. Nichols. It is further ordered and decreed, that the costs of 


. this appeal be paid by said heirs of Mrs. Nichols and R. F. Nichols. 


Eustis, C.J. The article of the Old Code requiring the seller to reimburse to 
the purchaser in case of eviction, if at the time of the eviction the thing sold had 
risen in value, even without the buyer having contributed thereto, the amount of 
the increase of value above the price of the sale, is identical with the article 1633 
of the Napoleon. In adopting the amendments of the code, this article-was ° 
deliberately expunged; and the reasons for this change of the law were given. 
It has no place in the Code of 1825. Any introduction of the repudiated prin- 
ciple, 1 think, would be in conflict with the declared will of the Legislature. 
I understand the district judge as disallowing the claim of the purchaser who 
has been evicted against his-vendor for the increased value of the lot at the time 
of eviction. I thinkjfrom the evidence before him he decided correctly, under 
the article 2482 ofthe Code, in limiting the claim to the price of the lot, and 
excluding the amount Of the increased value. : 

The implied warranty of the contract of sale imposes no restraint on parties 
in relation to the extent of the indemnity in case of eviction, which they,may 
choose to stipulate between themselves, with but two exceptions: one isy that 
the seller cannot exonerate himself from the consequences of his own acts; 
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the other, that he is always bound fo return the price, unless the purchaser a 


was aware of the danger of > ame and purchased at his own risk. Code 
2479, et seq. : 

Parties may provide in their covenants of warranty for any contingency which 
may arise after the sale and affect the value of the property sold. I wish my 
opinion’ to be understood as confined to cases similar to the present, which 
may present the fact of a naked increase in the saleable value of the property 
sold. Cases may occur in which the rule acted upon in this case may not be 
applicable. 

I think the judgment of the district court ought to be affirmed. 

Supe, J. The Code of 1808 contained the following provision: “If at the 
time of the eviction the thing sold has risen in value, even without the buyer 
having contributed thereto, the seller is bound to pay him the amount of said 
augmentation of value above the price of the sale.”—p. 354, art. 57. 

The jurisconsults who were charged with the revision of that code, in present- 
ing to the Legislature a body of ‘additions and amendments,” proposed the 
suppression of article 57, and gave the following reasons for doing so. ‘This 
article, which requires that the seller shall not only restore to the purchaser the 
price he has received, but shall pay him the increased value which the thing 
sold may have acquired by the ordinary course of things, and without any act of 
the purchaser, is a provision evidently dangerous, and might cause the ruin of a 
vendor selling in good faith, ina country where the fluctuations of value are so 
great.” 

The suggestion of the revisers was adopted by the Legislature, and the article 
57 was omitted in the Code of 1825. 

In view of these facts, I am unable to assent to the doctrine, that a vendor in 
good faith can be held liable for the increased value of the property sold, upon 
the eviction of his vendee, even with the limitations borrowed from the Roman 
law restricting the liability to double the price paid. 

If the seller is answerable at all for the increased value, I do not perceive on 
principle how that liability can be partially released by judicial discretion. In 
the Roman law the limitation was a matter of positive legislation. 

It appears to me that there is another very grave objection to the doctrine 
laid down in the opinion prepared by one of my brethren in the present case ; 
and that is, the uncertainty of the standard borrowed from the Roman law. It 
leaves too much to the discretion of the judge. The price is a certain standard. 

It seems to me inequitable to throw upon the vendor the grievous burden of 
restoring double the price if the buyer is evicted, when we consider that an 
increase in value, no matter how enormous, gives the seller no right to demand 
a further sum from the purchaser ; and when we also consider, that if the value 
should depreciate and the purchaser be evicted, he still is entitled to the restitu- 
tion of the entire price under the article 2483. 

For the above reasons, which, with others, are more fully stated in the 
opinion prepared by Mr. Justice Preston, I think the judgment of the district 
court should be affirmed, with the amendment, as to _— suggested in the 
decree prepared by Mr. Justice Preston. 

Rost, J. Ina partition of the community property t Berccn R. F. Nichols 
and Mary C. Nichols, his wife, made in execution of a judgment of separation 
of property, four lots in the town of McDonogh had previously been sold by 
JNichols to Puddy and wife, and Mrs. Nichols had appeared in the sale and 
renounced her rights of mortgage thereon. 
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In 1847, Mrs. Nichols sold the four lots to the plaintiff for $250. Under'this 
sale the plaintiff now sues Puddy and wife, who are in actual possession of the 
lot, and have made valuable improvements upon it. He has made the heirsof Mrs, 
Nichols, who has since died, parties to the proceeding; and in case he should fail 
to recover the property, he claims from them $4000 damages for its increased 
value since the saletohim. The heirs of Mrs. Nichols have called R. F. Nichols 
in warranty, and Puddy and wife have called both them and Nichols in warranty. 

Nichols, in his pleadings, admits the previous conveyance to Puddy and wife, 
and avers that the lot in controversy was included in the partition through error. 
He concedes, that the plaintiff has no title to the lot, but alleges that he trans- 
ferred it without warranty, and that the defendants have no claim against him. 

The evidence in the record leaves no doubt in my mind as to the good faith of 
Mrs. Nichols when she sold to the plaintiff. She could have had no motive to 
receive it in part payment of her share, unless she believed that it belonged to 
her husband. It is true, she had joined in the act of sale to renounce her rights 
of mortgage; but we all know, that although married women are daily called 
upon to make such renunciations, there is not one in a hundred who in sales of 
vacant lots, preserves such a recollection of the description of the property sold 
as will subsequently enable her to identify it. We are satisfied that the state- 
ment of R. F’. Nichols, that this lot was included in the partition through error 
is correct. 

The good faith of the vendors being ascertained, the question is as to the 
measure of damages against them. The district judge was of opinion that Mrs. 
Nichols was only bound to return the price she had received, and gave judg- 
ment accordingly. He also gave judgment in favor of her heirs against Nichols, 
under article 2481 C. C. The plaintiff alone has appealed. 

The amount involved in this controversy is inconsiderable, but the principle 
upon which it is to be decided is of the highest importance. Art. 2482 of the 
Code provides, that when the buyer is evicted, he has the right to claim from his 
vendor, Ist, the restitution of the price; 2d, that of the fruits or revenues when 
he is obliged to return them to the owner who evicts him; 3d, all the costs of 
suit; 4th, the damages, when he has suffered any, besides the price he has paid. 

There is no contest between the parties as to the price and the costs of suit ; 
and the property produces no fruits. But the plaintiff alleges that it has increased 
in value from sixty-two dollars and a half to four thousand dollars, and claims the 
difference between the two sums as damages suffered by him, besides the price 
he has paid. The defendants, on the other hand, insist that they owe no damages 
beyond the price. This defence prevailed in the district court. 

The damages allowed by article 2482 are undoubtedly something over and 
above the price. They are not those arising from the restitution of fruits by the 
person evicted; for the article contains a distinct provision in relation to those 
fruits. They are not those which arise from the loss of the improvements 
made on the property. Article 2485 provides for their reimbursement. They 
are damages which arise from the loss of the thing itself propteripsam rem non 
habitam, such as the loss of the increased value of the thing at the time of the 
eviction. an 

By a provision of thé Old Code, which is also found in the Code of France, 
if at the time of the eviction the thing sold had risen in value, even without the 
buyer having contributed thereto, the seller was bound to pay him the augmen- 
tation over the price of the sale. Merlin, commenting upon this article, was of 
opinion, that when the increase of value was enormous and such as could not 








NEW ORLEANS, APRIL, 1851. 307 


have been foreseen by the parties at thé time of the contract, it did not prevent Burrows 
the judge from moderating the damages according to the rules in force before its menee, 
adoption. Repertoire, verbo Guarantee. But he appears to be alone in this 

opinion, all the other commentators within our reach, and the Court of Cassation 

with them, agreeing that the disposition of the code is too clear and absolute to 

leave any discretion to the judge; and that the damages should in all cases be 

assessed at the full amount of the augmentation of value. 16 Duranton, 294, 

295, 296. Toullier, Obligations, No. 285. Troplong, De la Vente, No. 506. 

Rogron on Art. 1633 Nap. Code. ; 

Such appears also to have been the opinion of the compilers of the Code of 
1825; and they recommended the suppression of the article of the Old Code 
on the ground, that in a country where the fluctuations of value are so great, 
such a provision might cause the ruin of a vendor in good faith. The article 
was accordingly suppressed ; and the rights of the party evicted were left as they 
stood under the Spanish law before the adoption of the Code of 1808, under the 
general provision that he should be entitled to recover damages, when he had 
suffered any, besides the price he had paid. Partida 5, tit. 5, law 32. 

The Legislature in suppressing that article acted on the advice given them, to 
modify the legislation so as not to compel courts of justice to allow the full 
amount of the augmentation of value when it was enormous and such as the 
parties could not have anticipated at the time of the contract. But, as they 
ordained by article 2485 that if at the time of the eviction the property was 
impaired in value the seller would still be bound for the restitution of the full 
price, the presumption is irresistible that when it had greatly increased in value 
they intended that the seller should be bound to make indemnity for some por- 
tion of that increase. 

Although the damages alluded to in article 2482 are mentioned in general 
terms, there are other articles in the code by which their nature and extent may 
be ascertained. Article 2492 provides, that other questions arising from a claim 
of damages resulting to the buyer from the non-execution of the contract of sale 
shall be decided by the general rules established under the title of coventional 
obligations. Under this article, damages arising from a breach of warranty are 
of the same nature and are subject to the same rules as those resulting from the 
inexecution of contracts generally; and it is clear that on principle there ought 
to be no difference between them. 

The general rule as to the measure of damages, established under the title of 
conventional obligations, when the defendant is in good faith, is, that he is liable 
for such damages as were contemplated or may be reasonably supposed to have 
entered into the contemplation of the parties, and no more. Art. 1928. If, 
therefore, it can be reasonably presumed that at the time of the sale in this case, 
an augmentation of the value of the property sold entered into the contemplation 
of the parties, the defendant is bound to make indemnity to the amount of the 
augmentation contemplated. Such is the jurisprudence of Spain and of France 
before the Napoleon Code; and both countries have taken it from that fountain 
head of all equity, the Roman law. Partidas, Loco Citato, and Commentary of 
“Gregorio Lopez. Pothier, De la Vente, No. 133. Pothier on Obligations, 
No. 164, , oo 

It is a great error to attribute the increase in the value of the real estate in a 
country like this, to speculation. That value increases with the capital of the 
country, and is the happy result of the industry and intelligence of our people, 
and of the protection which our institutions and laws give to persons and property. 
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It will be a crying injustice, if in cases of eviction that increase is not to a 
reasonable extent viewed as a profit made on the original cost. 

The amount of damages which may be reasonably supposed to have entered 
into the contemplation of the parties at the time of the contract is a question 
left in every particular case to the discretion of the judge or jury. But the civil 
law had placed limits within which that discretion was to be exercised. By a 
law of Justinian, damages in casibus certis, that is to say, such as relate exclu- 
sively to the thing which formed the subject of the obligation, could never be 
assessed at more than double the value of the object, including that value itself. 
Cod. De sententia que pro eo quod interest. 

This law is quoted with approbation by Pothier and Gregorio Lopez. It had 
not, it is true, the force of law either in France or Spain; but it was considered 
by the jurisconsults of those countries, that Justinian had only established the 
limit which the law contains, because it was impossible to suppose that the 
parties should at the time of the contract have had in contemplation, in any case, 
damages larger in amount than the subject matter of the contract ; and they 
gave to the principle and reason of the law the effect which the law itself could 
not have. Dumoulin, Tract de eo quod Interest, Nos. 57 and 60. 

Pothier puts a case, for the application of that rule, which is of daily occur- 
rence among us, and which gives rise to many claims in warranty: I have pur- 
chased a vineyard and house in a remote province, for four thousand francs. 
When I purchased, the wine made on it was unsaleable for want of means to 
get it to market. Since that time a canal has been made, which affords cheap 
means of transportation. ‘The wine has risen to more than four times its former 
value, and the land has come to be worth over sixteen thousand francs. It is 
clear, that if I am evicted, the damages resulting from the eviction arising from 
the loss of the property alone, will be over sixteen thousand francs. But yet, 
under the principle of the law of Justinian, for all the augmentation of value, 
and including the price, my vendor, if he is in good faith, shall only be bound to 
refund to me eight thousand francs. So, with us, men of small means purchase 
from speculators in public lands as much land as they can pay for, in some 
remote part of the State. At the beginning they have no means of transporta- 
tion for their produce, and, besides supplying them with the necessaries of life, it 
is of little or no value to them. As the neighborhood becomes settled, roads 
are made, the obstructions of navigable waters are removed, the products of 
their farms are thus placed within the reach of markets, and their lands soon rise 
to a value which exceeds the original cost and the value of the improvements put 
upon them. Suppose, then, they are evicted by an old grant, are those men who 
have conquered the wilderness inch by inch, and borne all the hardships and pri- 
vations of a frontier settlement, are they to be told that they are speculators, and 
that there is a rule of morals forbidding them to claim more than they paid? 
Surely, this cannot be law. The land may have risen higher than the parties 
contemplated at the time.of the sale; but the vendor knew that it was pur- 
chased to be improved, and that as the neighborhood became settled, means of 
communication would be established and the land would rise in value. 

It is urged that the increase of value resulting from the natural course of 
things may be recovered as improvements; this could not be done without 
express legislation to that effect. 

. The defendants rely on the. case of Castellano v. Peillon, 2 N.S.472. That 
case was decided under, the.Old Code, and is clearly wrong. Under the provi- 
sion of that code, the defendant was bound to refund the entire amount of the 
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increased value; and, as the purchaser had sold the slave fora higher price than 
he gave, the measure of damages against his vendor after eviction was not the 
price he had paid, but the price he received. The vendor was bound to know 
that the purchaser might sell; and that if he did, he would sell at the highest 
price he could get. 

The question under consideration came before the supreme court in the case 
of Bissell and Wife v. Erwin’s Heirs, 13 L. R. 147. The district judge in that 
case had refused to receive the evidence offered by the plaintiff to prove the 
increased value of the property at the time of the eviction. The case was 
remanded, with directions to the district judge to admit it, for the reasons given 
in the opinion. 

The same doctrine was re-considered and affirmed in the case of Edward et 
al. v. Martin’s Heirs, 19 L.. R. 294. In that case a free woman had been sold 
asa slave in 1802. She did not bring suit for her freedom till 1829; she was 
then adjudged to be free. While she was held as a slave by the purchaser, 
she had six children, who were all living when judgment was rendered in her 
favor. The case was tried before a jury, who assessed the damages of the pur- 
chaser against his vendor at $4800, this being the value of the mother and her 
children. On appeal, the judgment was reversed; and it having been shown 
that $625, the price paid for the mother, had already been refunded, the court 
adopted the principle of the law of Justinian: allowed the like sum of $625 as 
the highest amount of damages which the parties could have in contemplation 
ut the time of the contract. 

The only case in the reports which sustains the pretensions of the defendants 
is that of Morris v. Abat et al. 9 L. R. 522. It is not out of place to observe, 
that when the case of Bissell and wife was before the Supreme Court, and the 
opinion delivered by Judge Martin in the case of Morris was read, he protested 
that he never had made such a decision, and that the case was incorrectly 
reported, his opinion having always been in accordance with the decision in 
Bissell’s case. This was one of the last opinions which the judge wrote with 
his own hand after he lost his sight, and the reporter gave as an excuse for the 
inaccuracy of the report, that it was impossible to read it. To please Judge 
Martin, he made a second attempt at discovering its meaning, and has appended 
the result of his labors to the report of Bissell’s case, in 13 L. R. The second 
reading does not, however, materially differ from the first, and if the judge was 
right in his recollection, his manuscript opinion still stands undeciphered. 

I am well satisfied with the settlement of this difficult question as made by 
our predecessors, and do not feel justified in assenting to a change of the rule 
adopted. The plaintiff paid sixty-two dollars and a half for a lot of sixty feet. 
The lowest estimate put by witnesses upon lots of that size in the same neigh- 
borhood at the time of the evictiomgis two hundred dollars. This is more than 
double the original price ; but I believe justice would be done between the par- 
ties by reducing the damages, as was done in the case of Edwards et al. 
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A motion in arrest of judgment or for a new trial will not be sustained upon the ground that 
one of the grand jurors who found the indictment, was one of the jurors who tried the case. 
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The objection would have constituted a good ground of challenge, but could not avail after 
verdict. 

Where the judgment of the district court does not state reasons and refer to the lawon 
which it is founded, it will be amended in these respects by the Supreme Court. 


PPEAL from the District Court of West Feliciana, Stirling, J. Isaac 
Johnson, Attorney General, for the State. Cowgill and Dunlap, for appel- 
lant. The judgment of the court was pronounced by 

Preston, J. The defendant was tried and found guilty of assaulting one 
Mayer with a dangerous weapon, and has appealed from the judgment of the 
lower court sentencing him to eight months imprisonment. 

He applied for a new trial, on the ground of newly discovered evidence, 
which the district court refused to grant, and we cannot say refused improperly. 
He made a motion to arrest the judgment upon the verdict against him, on the 
ground that one of the grand jurors who found the bill of indictment against 
him, was also one of the petit jury who rendered the verdict under which he 
was about to-be sentenced. 

It was held in the State of South Carolina, in the case of the State v. O’ Dris- 
coll, in which precisely the same circumstances occurred, that though it would 
have been a good ground of challenge, it was not a sufficient ground for a new 
trial. So also in the case of the State v. Quarrell, it was decided by the same 
court that an alien, having set upon the trial, although incompetent by law, was 
not a sufficient reason for granting a new trial, inasmuch as he was not chal- 
lenged. 2 Bay’s Rep. 152, 153. 

In Pennsylvania, in the case of Duane v. Hollingsworth, it was decided, after 
much argument and deliberation, and upon an extensive review of the authori- 
ties, that alienage might have been a cause of challenge before the juror was 
sworn, but that advantage could not be taken of it after verdict. 4 Dallas’ Rep. 
354. The same principle was maintained by the Supreme Court of that State 
in the case of McCorkle v. Burns. 5 Binney’s Rep. 348. 

So in New York, in the case of Egleston v. Smiley, it was held, that though 
one of the jurors who tried the cause was related to the plaintiff, yet, as he was 
not challenged at the time, the objection could not afterwards be made, there 
appearing to be no unfairness in the trial. 17 John. Rep. 133. 

Having found no authority to the contrary, it seems to preponderate against 
the motion for the accused, even if it had been made for a new trial ; which 
would have been the most proper application. 

It is also assigned as error in this case, that the court did not give any reasons 
for its judgment nor refer to the law in support of the same, and in this respect 
the judgment should be amended. 

It is therefore ordered, adjudged and decreed, that Reason Turner, for having 
been prosecuted, tried and found guilty by the verdict of a jury of the parish of 
West Feliciana, on the 17th day of December, 1850, of having on the 23d of 
,. June, 1850, assaulted Jacob J. Mayer, with a dangerous weapon, and inflicting 
* wounds upon him short of maiming, and by virtue of the fourth section of an act 
approved the 7th day of February, 1829, entitled “an act supplementary to an 
act entitled an act for the punishment of crimes and misdemeanors,” be 
imprisoned in the parish jail of the parish of West Feliciana, for the term of 
eight months; pay a fine of one dollar, the costs of prosecution, and stand com- 
mitted until the sentence is complied with. 
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Tue Strate v. Danret Gomer. 


It is not a valid objection to an indictment against the accused for stealing a calf, that the 
terms he “ did steal, take and carry away,” are used instead of “drive away.” Further, 
that the property stolen is described as goods and “ chattels,” instead of “ catile ;” the term 
chattles including every species of personal property. 

If the indictment shows the offence to have been committed in the parish, it is sufficient 
showing of its having been committed within the jurisdiction of the district court of that 
parish. 

The Supreme Court will not revise upon a writ of error the decision of the district judge in 
a criminal case upon a matter which is subject to the exercise of his discretion; and con- 
sequently will not re-examine his refusal to grant a new trial. 

The judge of the district court should state the reasonsand refer to the law on which the 
judgment is founded. If he omits doing so, the Supreme Court will amend the judgment 
in these respects. 


PPEAL from the District Court of West Feliciana, Stirling, J. Isaac 
Johnson, Attorney General, for the State. Cowgill and Dunlap, for appel- 
lant. The judgment of the court was pronounced by 

Preston, J. The defendant was accused, convicted and sentenced for steal- 
ing a calf. He madea motion that judgment on the verdict against him should 
be arrested, on the ground that the indictment charged that he “ did steal, take 
and carry away,”’ whereas it should have charged that ‘he did steal, take and 
drive away.” Mr. Archbold gives the latter form of an indictment under a 
special statute in England, against stealing cattle, and which enumerates each 
kind of cattle as bulls, cows, oxen, calves, &c. ; 

It is very proper to state the mode of stealing in a prosecution under a statutory 
offence, though we are not aware of any decision that the common law terms 
carry away” would not be sufficient as to the asportation even under the statute. 
But it is to be observed, that we have no special statute against stealing cattle. 
The offence with us is prosecuted as a larceny at common law. It is therefore 
as proper to use the common law terms carry away, as the terms drive away, 
although more expressive of the fact. The terms carry away, in common par- 
lance as well as in common law, means to drive, lead, or even to ride the animal 
away, although in the last case, the thief causes himself to be carried instead of 
carrying away. 

It was likewise assigned as a ground for arresting the judgment, that the 
animal should have been described $s of the goods and cattle, and not of the 
goods and chattels of the owner. For the reasons just given, the last, being the 
common Jaw description of things Which are the subject of larceny, is a sufficient 
description. The legal definition of chattels embraces the animals of the owner, 
for it is a term which includes all kinds of property except the freehold or things 
which are parcel of it. 

It has been assigned in this court as an error apparent on the face of the 
record, that the indictment does not show that the offence was committed within 
the jurisdiction of the Seventh Judicial District Court of the State for the parish 
of West Feliciana. It was found by the grand jurors of the parish of West 
Feliciana, sworn and impanelled to inquire for the body of that parish alone, and 
at a session of the District Court of the Seventh Judicial District in and for that 
parish. It charges that the offence was committed at that parish. From these 
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facts it is necessarily inferred that the offence was committed within the juris- 
diction of the court of that district. We know this from the allegations made in 
connection with our Constitution and laws. And although it is prudent, it is not 
absolutely necessary, to state in indictments what the law necessarily presumes. 
1 Maule and Selwyn, 105. 2 Wilson, 147. 

The affidavit filed for a new trial does not enable us to say that the district 
court did not exercise a proper discretion in refusing it. Moreover, a majority 
of this court are of opinion that the exercise of his discretion in this respect by 
the district court cannot be revised upon a writ of error. 

It is assigned in this court for error, that the district court gave no reasons for 
its judgment, and referred to no law in support of it, as required by article 70 of 
the Constitution. We think the district court should have referred to the ver- 
dict of the jury as a reason for passing sentence upon the prisoner, also to the 
statute under which he was prosecuted, and by virtue of which he was sen- 
tenced to punishment. The judgment of the district court should be amended 
in this respect. 

It is therefore ordered, adjudged and decreed, that Daniel Gomer, by reason 
of his prosecution and trial for larceny, and his legal conviction of the crime by 
the verdict of a jury of the parish of West Feliciana on the 17th day of Decem- 
ber, 1850, and by virtue of the first section of an act approved the 19th day of 
March, 1818, entitled “ an act to amend the penal laws of the State,” be impri- 
soned at hard labor in the penitentiary of the State of Louisiana for the term of 
one year; that he pay the costs of his prosecution in the district court, and 
stand committed until the sentence is complied with. And it is further ordered, 
that the foregoing decree be entered in the case as the judgment of the District 
Court of the Seventh Judicial District of the State of Louisiana in and for the 
parish of West Feliciana. 
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Samvuet W. Fuuuerton v. KENNEDY and Foster. 


Where a person entrusts to a merchant engaged in trade in Western produce on his own 
account, and also as a factor, a sum of money to be invested in whiskey, and the merchant 
accordingly buys and keeps stored in his own name a large quantity of the article, giving 
the party thus advancing a memorandum of the purchase, which he neglects having placed 
to his account in the warehouse, the merchant, having the indicia of ownership, will be 
regarded as the real owner-#o far as third per®ons are concerned. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. R. 
Mott and C. Roselius, for plaintiff. Wolfe and Singleton, for defendants. 
The judgment of the court was pronounced by 
Eustis, C.J. This is an appeal taken by the defendants from a judgment 
rendered against them in the Third District Court of New Orleans. The 
learned judge kept the case for a long time under advisement, under the hope, 
as he states in his opinion, that his researches would lead him to some legal 
ground on which relief might be extended to the defendants, as he considered it 
essential to the security of commercial dealings and to the protection of good 
faith. In his researches, however, he came to the conclusion that the defen- 


dants could not be relieved, and gave, though with great reluctance, judgment 
against them. 
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Fullerton, the plaintiff, was, at the time of the transaetions which gave rise to FULLERTON 


the present suit, in the steamboat business ; he had his office in the building, No. 
93 Tchoupitoulas street in the Second Municipality. He was in New Orleans 
during the whole month of February, March, and up to the 15th of April, 1847, 
when he purchased a plantation, and passed most of his time there. Fullerton’s 
office was up stairs. Below was the counting-house of William A. Bennett, 
who was doing business on his own account, as a merchant. He had been doing 
business as a merchant in New Orleans for several years, and was engaged in 
buying and selling. He was known as a produce commission merchant and a 
dealer in western produce. There was an intimacy between Fullerton and 
Bennett, such as exists between persons in the same house. 

The defendants, Kennedy and Foster, are merchants in New Orleans, doing 
a general commission business, making advances on consighments, &c. They 
were in the habit of making advances also on produce deposited in warehouse. 

On the 12th of March, 1847, Kennedy and Foster made an advance to Ben- 
nett of five thousand dollars in their notes on 778 barrels of whiskey stored at 
Orr's warehouse, for which Bennett then transferred to them the warehouse 
receipt. Kennedy and Foster paid their notes; and after a delay, the cause of 
which it is not material to notice, they sold the whiskey, with the exception of a 
few barrels, and applied the proceeds to the payment of their advance. 

Bennett in the mean time had failed, and left the city in the latter part of 
May. Bennett's clerk gave Fullerion’s clerk in the month of June an order. for 
the barrels of whiskey, which were still in the warehouse of Orr, but the latter 
made no demands of the defendants for them, considering it unnecessary to 
insist on the delivery of so small a quantity; and as the counsel in argument 
have made no distinction between these and the rest of the lot, the case will be 
considered on the obligations and rights of the parties to the whole lot. 

In the month of February, 1847, at three different times, the plaintiff gave 
Bennett money amounting in all to the sum of sixteen thousand dollars, for the 
purpose of purchasing whiskey for him, and shortly afterwards, under date of 
the 15th of February, Bennett rendered an account to the following effect : 
Memorandum of 1920 barrels of whiskey purchased by Wm. A. Bennett for 
account of S. W. Fullerton. The dates, the names of the sellers, the number 
of barrels and quantity, the price of each lot, and the aggregate are then given, 
together with the total cost, $16,021 64. The warehouses in which the whiskey 
is stored, in four several lots, are then named and the memorandum is signed by 
Bennett. 

The present action is instituted to recover from the defendants one of the lots 
of whiskey, 778 barrels stored in Orr's warehouse, or its value. The ground of 
the action alleged is, that the whiskey was, at the time of the advance made by 
the defendants, the sole property of the plaintiff, and that the defendants knew 
the fact; that Bennett had no right to pledge the whiskey, as it is charged he 
did, to the defendants; and that they acquired no rights under their contract 
with Bennett in relation to it, except such as were subordinate to the right of 
property of the plaintiff. 

There is no evidence that the defendants had any knowledge or notice of the 
interest of the plaintiff in the whiskey until the demand for the remnant of the 
lot was made on the warehouseman by the plaintiff’s clerk, as before stated : 
indeed, we find nothing in the evidence impugning in the slightest degree their 
good faith. The plaintiff’s case stands, before us on the payment of the money 
by him to Bennett to be laid out in whiskey, and on the account or memorandum 
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Futterton before recited; and the defence rests upon the bona fide advance, the delivery 
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of the property, and the sale made by the defendants for the purpose of reim- 
bursing themselves. At the time of these transactions, Bennett was a dealer in 
whiskey, and bought largely on speculation. The defendants in February had 
advanced the sum of ten thousand dollars to him on two lots of the article, one 
of which corresponds in number—778 barrels—to that which is the subject of 
the present suit. Witnesses have been examined from whom in that season 
Bennett made purchases of whiskey. They were all made in his name, nor 
does it appear that the purchases made by Bennett, which it is alleged were 
paid for with the plaintiff’s money, were made differently or could be distin- 
guished in any one particular from those conceded to be made by Bennett on his 
own account. No difference is attempted to be established by the evidence. 

On the subject of the relations between Fullerton and Bennett, which, from 
the general aspect of the case we think ought to have been explained, the testi- 
mony is meagre and unsatisfactory. It is in evidence that subsequent to the 
purchase of the whiskey there were business transactions between them. ‘The 
plaintiff’s principal witness states that he is not aware that Bennett paid over 
any money to Fullerton after this transaction, unless it were for some previous 
transaction. It does not appear that the accounts between them were ever 
settled, and as to what is their state there is no evidence before us. In a case 
of this kind, as the plaintiff alone can be in possession of the facts, it is but 
natural to look to him for the information, or for some proper reason for its not 
having been given. But giving to this omission no other consequence than one 
of the facts of the case, they present a state of things which we think brings it 
within principles which we have on several instances been called upon to 
enforce. 

No change of the possession of the whiskey was made by Bennett until its 
delivery to the defendants. It remained in his name in the warehouse on 
storage. The plaintiff, under the evidence, appears knowingly to have enabled 
Bennett, who was known in the market as a dealer and speculator at that time 
in the article, to appear in the market with his, the plaintiff’s, property as his 
own, With possession and the muniments of title in his own name, and without 
the public having any possible means of discriminating between the plaintiff's 
property and that in which he was speculating on his own account. Suppose 
the defendants to have been put on their inquiry. The different sellers of the 
ar icle from whom Bennett had purchased, and the warehouse books would 
have corroborated the warehouse receipts and the assurance of Bennett that the 
property was his own. 

The opportunity which the plaintiff every day had of knowing the movements 
of Bennett, the business between them, the risk which always accomplishes 
large speculations, ought to have cautioned the plaintiff against permitting Ben- 
nett to have the benefit of the credit which the possession of this property under 
the circumstances necessarily gave to him and which he might abuse. 

There is no evidence as to the purpose for which the plaintiff advanced money 
for the purchase of the whiskey, whether it was on speculation, for sale or ship- 
ment; nor is any reason assigned why it was bought and retained by Bennett 
in his own name. None of the ordinary purposes of commerce required the 
property to be kept in this condition. The circumstance to which we have 
previously alluded, that some portion of the whiskey remained unsold at the time 
Kennedy and Foster were apprized of the plaintiff’s claim, would confine the 
claim to this portion. For that part which was sold, of which the proceeds 
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were applied to the payment of their advance, there being no fraud on the part Pussanses 


of the defendants, and no notice whatever of any pretensions of the plaintiff in 
relation to the right of property, our impressions would be that the plaintiff ’s 
action must fail. We state this to prevent any misconception which might result 
from deciding on the principle which controls the whole case, without reference 
to this matter of defence. 

It appears, from the dates of the purchases in the memorandum which the 
plaintiff has offered in evidence, that about the time Bennett purchased other 
lots of whiskey from different merchants in the city, and it not appearing that 
any other acknowledgment was given by Bennett to the plaintiff than the 
memorandum, it follows that the plaintiff had no means of knowing which lot 
was bought for him until the delivery of the memorandum. This state of facts 
closely assimilates the transaction between these parties to a sale on the part of 
Bennett of the lots of whiskey he assigned for the plaintiff's use; and there 
being no sign of any delivery whatever, it is assimilated to the case of a vendor 
after the sale retaining possession of the thing sold, and subjected to the conse- 
quences of the vendor’s retaining possession. 

On a very thorough consideration of the facts in evidence, we cannot consider 
it other than an ordinary case in which a man puts his property in the posses- 
sion and name of another, and thereby voluntarily subjects it to the obligations 
which persons in good faith contract in relation to it. Were the property real 
estate, under such circumstances, we should hold it liable to seizure for debts 
of the ostensible owner and of the mortgages created by him upon it. Foster's 
Heirs v. Foster’s Administrator, 11 L. R. 408. Stockton v. Craddick, 4th Ann. 
285. Dozier v. Squires, 13 L. R. 130. As it does not appear that Bennett held 
the property under any commercial relation of consignee, factor or bailee, it 
appears to us necessarily to fall under the condition of being in the open, public 
and exclusive possession of Bennett, and thereby subjected to his right of own- 
ership, so far as respects all persons dealing with him in relation to it in good 
faith. Pickering v. Bust, 15 East. Rep. 37. Packard v. Sears, 33 Common 
Law Rep. 115. McMasters v. Commissioner of Atchafalaya Bank, 1st Ann. 
11. Leverich, Executor, v. Richards. Ib. 348. Moorev. Lambeth. 5th Ann. 
69. Conner v. Hill, ante p.7. Gregg v. Wells, 37 Common Law Rep. 54. 

To decide that the plaintiff could recover in the present case from the defen- 
dants, without any evidence of the state of the accounts between the plaintiff 
and Bennett, would sanction a principle which would put it in the power of per- 
sons in this situation to commit a fraud. They might have been paid or have 
taken security from their faithless agent, and still exact the same debt from a 
party in good faith who had purchased the property. 

The contract being perfectly fair and mercantile between the defendants and 
Bennett for the advance made by them, we think the plaintiff has nothing to do 
with its forms, and that situated as he is, he can only claim the rights which 
Bennett himself had; he is bound by Bennett's acts as apparent owner of the 
property. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the defendants, with costs in both courts. 
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SamMvEL W. FuLuerton v. J. and R. Geppes. 
The same principle decided in the preceding case. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. R. 
Mott and C. Roselius, for plaintiff. Wolfe and Singleton, for defendants. 
The judgment of the court was pronounced by 

Eustis, C. J. This case was argued at the same time with that of Fuller- 
ton v. Kennedy and Foster, and it is agreed by counsel that it only differs from 
that case on a fact disclosed by a witness, which it is contended establishes a full 
knowledge of the ownership of the plaintiff of the lot of whiskey which is the 
subject of the present suit. 

The same judgment was rendered by the judge of the first instance, as in 
the other suit, and the defendants have taken this appeal. 

The witness was a deputy sheriff and was serving process, at the instance of 
J. and R. Geddes against some other parties, for the seizure of the lot of 
whiskey on which the defendants had made an advance; he swears, that in the 
spring of 1847 he had a writ of sequestration for the seizure of some whiskey ; 
the suit was J. and R. Geddes v. Ellmaker and Viosca; witness went to the 
store of Messrs. Ellmaker and Viosca, in company with Mr. John Geddes, to 
sequester the whiskey, and witness being very intimate with Captain Fullerton, 
and knowing of these transactions, remarked to Mr. Geddes that the whiskey 
belonged to Captain Fullerton; he replied, he knew that Captain Fullerton’s 
money had paid for the whiskey ; but that he thought Bennett had the control of 
it and could do as he pleased. 

We think this evidence makes no material difference between the two cases. 
The absence of any designation of the time at which this knowledge came to the 
party renders the testimony of no avail. Nor do we think the admission, if 
taken together and weighed under the caution with which evidence of this kind 
ought always to be considered, would establish bad faith on the part of the 
defendants. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the defendants, with costs in both courts. 





Joun Crow, Tutor, &c., v» THomas M. Grirrin. 


An objection to the admissibility of parol proof to establish the contents of a lost instrument 
in writing must be made in the court of the first instance. 

A contract by which an heir capable of contracting, sells his entire interest in a succession 
to an administrator, is not forbidden by Jaw, and is consequently binding on the parties. 
Such a sale differs from a sale by an administrator to himself through a person inter- 
posed. 


PPEAL from the District Court of Tensas, Selby, J. George S. Sawyer, 


for plaintiff. Stacey and Sparrow, for defendant. The judgment of the 
court was pronounced by 
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Preston, J. The plaintiff claims for his ward a third of the estate of 
Samuel Miller, deceased. The evidence leaves no doubt on our minds that 
George W. Miller, the father of the minor, and who was the heir to one-third 
of Miller’s estate, sold his interest to Thomas M. Griffin, the curator of the 
estate, for twenty-five hundred dollars. 

The testimony was objected to, on the ground that it was offered to prove the 
sale of real estate by parol; which could not be done. The testimony shows, 
that the sale was made in writing; that the instrument had been burnt; and 
establishes the contents of the writing. Moreover, it was a sale of an interest 
in promissory notes, and not of real estate. 

It is urged in this court, that it was not proved that the loss of the instru- 
ment had been advertised; and, therefore, proof of its contents could not be 
received. This objection to the testimony was not made in the district court, 
and therefore cannot be sustained in this court. 

The objection, that Griffin, being a curator of the estate, could not purchase 
the interest of one of the heirs, was fully considered by this court in the case of 
Ross v. Ross, 3d Ann. 533. We adhere to the opinion then expressed, that the 
sale by an heir of his whole interest in an estate to the administrator, by 
which the relation between them is terminated, is not prohibited by law. The 
case is entirely unlike the sale by an administrator to himself, through a person 
interposed, of a part of the estate. On the contrary, it is an agreement between 
two persons capable of contracting, and upon a subject on which they are not 
forbidden by law to contract. 

The judgment of the district court is therefore affirmed, with costs. 


Re ene 


G. W. Denon v. James Erwin et al. 


The court will not give effect to an agreement entered into for an immoral and fraudulent 
purpose; but then such fraudulent and immoral purpose must be clearly made out, and not 
left to surmise or conjecture. This principle has been established in favor of public justice, 
and not for the interest of the party who seeks to profit by the acts of his adversary, of 
which he has been the participant. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Benjamin and Micou, for plaintiff. C. Roselius and R. Moit, for defendant. 
The judgment of the court was pronounced by 
Eustis, C. J. This is an appeal taken by James Erwin and Andrew Erwin, 
from a judgment of the Third District Court of New Orleans, rendered against 
them in favor of the plaintiff on the verdict of the jury. By the judgment a 
certain judgment in the name of James Erwin against the plaintiff, rendered in 
the late Parish Court of New Orleans, for $63,333 33 with interest, bearing date 
6th June, 1842, was adjudged to be satisfied and execution thereof to be per- 
petually enjoined ; the plaintiff also recovered from the defendant, James Erwin, 
the sum of $17,043 59, and also one undivided half interest in certain lots of 
ground situated in the Second Municipality and the adjoining parish of Jefferson. 
It appears that for years previous to 1842, the plaintiff and James Erwin 
were on the most intimate and confidential terms, and were extensively engaged 
in speculations in real estate in New Orleans; that, in 1842, the whole real 
estate, which was the subject of their speculation, was in the name of James 
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Erwin. The fund from which the judgment was held'to be satisfied, was com- 
posed of different sums, which Erwin received, belonging to the plaintiff in the 
course of their joint dealings; and the contest between these parties arises in 
the attempt of James Erwin to appropriate to himself the whole proceeds of 
the joint property from time to time sold by him, and the property remaining 
unsold. The judgment of the district court recognizes the joint interest of 
Denton; and this question, which is one purely of fact, is the point on which the 
case turns. The verdict of the jury being thus in favor of the plaintiff on the 
question of fact, as the case has been presented and argued before us, it only 
remains for us to consider whether on principles of law the judgment can be 
maintained. The details of fact have not been gone into by the counsel in this 
court, and we will proceed to consider the several questions of law which have 
been presented in argument. 

Andrew Erwin, it appears to be conceded, was a mere nominal party, and we 
leave him entirely out of view in the consideration of the case. In the case of 
Gridley v. Connor, 2d Ann. 92, we had occasion to observe: “It must rarely 
happen that in the settlement of a partnership by the verdict of the jury, full 


_justice is done to the parties. The relations of partners are too intimate, too 


confidental, to be determined otherwise than by a spirit of truth and justice 
among themselves. ‘They are the agents of each other, in many circumstances 
completely in each others power, and socitum vero cavere qui possumus.” The 
present controversy between these parties has been conducted with unusual bit- 
terness; there are mutual accusations of purloining documents, and their former 
intimacy appears to have been succeeded by a spirit of injury and revenge. The 
trial in the court below was protracted to an unusual Jength. It occupied the 
court and jury for several weeks; the evidence was voluminous; and every point 
appears to have been most perseveringly contested by both parties. The pro- 
perty, the subject of their joint speculation, as we have seen, was in the name 
of James Erwin, and the plaintiff relied upon the existence of a certain counter- 
letter which he alleged he had received from James Erwin, and which estab- 
lished his joint interest. This counter-letter, it was charged, Erwin had 
obtained from the person to whom the plaintiff had intrusted it, and suppressed 
it. We do not think the existence of this counter-letter is proved; and if the 
case rested upon this fact of the existence of the counter-letter exclusively, we 
do not think the verdict of the jury could be sustained. But the defendant in his 
answer alleges, ‘that he, said petitioner and respondent, had some business trans- 
actions together previous to the 12th of May, 1842, but on that day a settlement 
was made of partnership affairs between them, and respondent was fully acquitted 
of all liability and responsibility in any way or manner of form to or for the said G. 
W. Denton.” If we consider this as an ordinary action between partners for the 
settlement of accounts, and the answer of the defendant as pleading a release, 
and separate this case entirely from the circumstances attending it, the question 
that this plea of release presents is not difficult to solve. 

The instrument offered in evidence by the defendant as proving this settle- 
ment of the partnership and release from the plaintiff to the defendant, is to this 
effect: ‘* Know all men by these presents, that Gabriel W. Denton of this city, 
having this day, if a final, full and complete settlement with James Erwin of this 
city, received payment in full from him of all debts, dues, demands of whatever 
kind I have or could hereafter have had growing out of our various business and 
different joint speculations in real or personal estate; now, therefore, in con- 
sideration of said settlement, and for the further sum of $50 to me paid, the 
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receipt of which I acknowledge, I hereby release, remise and quit claim unto 
the said J. Erwin, his heirs or assigns, all debts, dues or demands, actions or 
causes of action growing out of our various business transactions up to this 
date, either in writings, bills, bonds, notes or obligations of any kind whatever, 
either in law or in equity from the beginning of the world to this date. And I 
hereby furthermore transfer and convey to the said Erwin all my rights, title 
and claim, either in law or equity, to all lands, lots, houses or tenements not 
heretofore conveyed to him, or all rights, title or interest I could have either in 
law or equity, which said lands may have been bought on joint account, but 
where the titles were taken in the name of said Erwin, but held by him for the 
mutual benefit of Erwin and the said Denton, all of which said interest, title or 
claim, legal or equitable, it is now understood to be relinquished by me and 
vested in full in said Erwin, he having this day paid me in this settlement for 
same; and I hereby convey away and relinquish to said Erwin all my title, 
interest and claim, positive or contingent, to all batture rights acquired by pur- 
chases originally made on joint account from John R. Pully of this city, or on 
all claims against said Pully, or on the batture rights acquired by purchase from 
M. Morgan, J. Collins, H. Howard and the heirs and representatives of S. B. 
Slocomb, all of which has been included in this settlement, and which in fact is 
intended as a full relinquishmeut to said Erwin of all interest to property ever 
held in his name, or on joint account ; and as an acknowledgment that I have this 
day, on a final settlement with him of all our affairs, received satisfaction in full 
of all demands of every description whatever. In witness whereof I have here- 
unto set my hand and seal this twelfth day of May eighteen hundred and forty- 
two. G. W. Denon.” 

It appears that by an act passed before Cenas, notary public, and bearing date 
12th May, 1842, the same date as that of the instrument above recited, the 
plaintiff conveyed to James Erwin a large amount of real estate, which is the 
subject of the present suit, in which Erwin was previously jointly interested. 
The consideration stated in the act was $63,800 acknowledged to have been 
received in cash, and three notes of $12,688 33 each, payable at six, nine and 
twelve months date. The document signed by Denton is under private signature, 
and was recorded in the office of a notary public on the 30th of June, 1842. 
The defendant, by relying on it in his defence and producing it in evidence, has 
produced written evidence of the existence of a partnership between himself 
and Denton, for the objects of which that document treats. True, it is not in 
his handwriting; but by seeking to avail himself of it and producing it, he makes 
it hisown. If, therefore, this document should not be conclusive evidence of 
the settlement of the partnership and the release of Erwin, and of the transfer 
to him of Denton’s interest in the concern, it is good evidence of the existence 
of the partnership and of the interest of Denton in the real estate which was 
the subject of the partnership. The inquiry then is as to the validity and verity 
of the instrument as a discharge on the part of Denton in favor of Erwin, which 
was to put an end to the partnership concern and to transfer the interest of the 
former to the latter. It is to be observed that this document is alone, and with- 
out any accompanying evidence, written or verbal, which corrobates or explains 
it. It is not mutual; purporting to emanate from Denton alone, and Erwin not 
binding himself to any part or portion of it. So far from this instrument closing 
the partnership relations between these parties, the evidence furnishes conclu- 
sive proof of the reverse. It is not satisfactorily proved that the notes given by 
Erwin to Denton, under the act of the 12th of May, 1842, were paid; and the 
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collection of the rents of the property after the. date of that act by Denton, 
standing as it does entirely unexplained, is a fact in ‘direct conflict with the 
validity and verity of the instrument signed by Denton as a termination of their 
partnership concerns. 

The whole tenor of the evidence is to the same effect, and we are satisfied 
that the partnership was not terminated in 1842, but continued on the same 
footing as before. The evidence by which the interest of Denton is established, 
we consider strictly Jegal and in every respect sufficient; inasmuch as the writing 
of Denton, produced by Erwin for the purpose of appropriating the partnership 
property to himself, is to all intents and purposes of the same force and effect, 
as to the existence of the partnership, as though written by himself. We have 
already stated the extreme difficulty of ascertaining the truth in relation to 
partnership matters, of which the partners themselves are the sole depositaries 
of the secret, and where the investigation is obstructed by the interests and the 
temper of the litigants. From an examination of the testimony, weighing that of 
those who know most about the concerns of the parties, we find no sufficient 
ground for disturbing the verdict on any question of fact at issue between the 
parties. The appeal of the counsel for the defendants to this court, that the 
action of the plaintiff cannot be maintained as originating ex (urpi causd, we do 
not feel ourselves at liberty to act upon. There was no plea to that effect in the 
court below, or exception filed in this court. As we held in the case of Denton 
v. Wilcor, 2d Ann. 66, we will not give effect to an agreement entered into 
for an immoral and fraudulent purpose ; but then such fraudulent and immoral 
purpose must be clearly made out, and not left to surmise or conjecture. When 
such a case is brought before a court of justice, the court is bound, from a sense 
of self respect, to withhold its sanction and dismiss the parties ; but this is in the 
interest of public justice, and not in the interest of the party who seeks to profit 
by the acts of his adversary, of which he has been the participant. On this 
point there is no sufficient evidence requiring any action on the part of the court. 
This view which we have taken of the merits of this case has rendered unne- 
cessary any notice in detail of the exceptions taken to the ruling of the judge on 
the trial in the court below, to which bills of exception were taken by the coun- 
sel of both parties. Neither party has asked that the cause should be remanded ; 
and the counsel for the defendant himself has requested that it should be closed 
in this court. 

There is a part of the verdict, not dependent upon the merits, which cannot 
be sustained. ‘The petition charges, that the judgment was paid and satisfied by 
compensation, by reason ef monies received at various times by Erwin from the 
sales of the partnership property and the rents thereof; and an account was filed 
by the plaintiff, which we understand the jury to a certain extent as affirming. 
The verdict holds the judgment to be satisfied at the date of its rendition. We 
consider that the judgment must be considered as satisfied by the receipts of 
money at different times, as set out in the account of the receipt of the different 
sums by £rwin, and that in this respect the judgment ought to be changed, and 
in other respects affirmed. 

It is therefore ordered, adjudged and decreed, that the money judgment ren- 
dered for the plaintiff by the court below be reduced from the sum of $17,043 59 
to the sum of $3272 64, which sum the plaintiff do recover from the defendant, 
James Erwin, and that in all other respects the judgment of the court below be 
affirmed ; the costs of the appeal to be paid by the appellee. 
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R. C. Hyatt v. James GAuuier et al. 


Neither the bankruptcy of the defendant, nor the institation of an hypothecary action before 
the expiration of ten years from the date of the recordation of a mortgage dispense with the 
reinscription of the mortgage within the ten years, so far as third possessors in good faith 
are concerned. 


PPEAL from the District Court of Jefferson, Clark, J. 


J. Dunlop, for the plaintiff, amongst others, made the following point: 
That the plea of “failure to reinscribe,” made by defendants, was not sustained 
by any proof, and the onus probandi lays on the party making the plea. In sup- 
port of this ground he referred to decisions in reference to pleas of prescription, 
which he contended were analogous, viz: Andrews v. Rhodes, 10 R. R. 52. 
5 N.S. 341. As to the onus probandi, he referred to 9 M. R. 48. 6 N.S. 88. 
Greenleaf on Evidence, No. 74. 


G. B. Duncan, A. Marks, and R. M. Carter, for defendants. 

The judgment of the court was pronounced by 

Rost, J. This is an hypothecary action, founded upon a judicial mortgage 
arising from a judgment obtained by William McLean against Charles Byrne 
in 1840, and transferred to the plaintiff on the 20th of April, 1850. At the time 
the judgment was rendered, Byrne appeared by the public records as the owner 
of the three lots, now in possession of the defendants, upon which the mortgage 
is claimed. Among other pleas, the defendants set up as a defence the peremp- 
tion of the mortgage fur want of reinscription during more than ten years. The 
district court sustained this defence, and the plaintiff has appealed. 

The judgment against Byrne was recorded on the 20th February, 1840. The 
judgment in this case was rendered on the 15th of May, 1850, and at that time 
no reinscription had taken place. 

The plaintiff contends that the reinscription was unnecessary on two grounds: 
Ist. Byrne went into bankruptcy in 1843. The rights of the plaintiff to the 
judicial mortgage were then fixed, and could not be affected by the omission to 
reinscribe. 2nd. The defendants were cited in this suit before the expiration 
of ten years from the original inscription, and the suit should be decided upon 
the facts as they then existed. 

Those two questions came up for our consideration in the case of Hyde v. 
Bennett et al, 2d Ann. 799; and we then held, that so far as third possessors in 
good faith are concerned, neither the bankruptcy of the debtor nor the institution 
of the hypethecary action within ten years from the recording of the mortgage 
dispensed from reinscription. This decision is is conformity: with the principles 
recognized in Bron v. Kohn, 12 L. R. 104. Shepherd '¥. Cotton Press, 2d Ann. 
100. McElrath v. Dupuy, 2d Aun. 520. 

We believe those decisions to contain a sound interpretation of the registry 
laws; and as they were known long before the expiration of ten years from the 
date of the original inscription in this case, there is no excuse for the failure to 
comply with them. ‘This view renders it unnecessary for us to examine the 
other points raised by the counsel for the defendants, some of which have great 
weight. 

The judgment is affirmed, with costs. 
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Joun R. Borestepe et al. v. Joun L. Lewis, Sheriff. 


The sheriff, by consent of parties, sold a steamer which had been seized on a writ. The 
terms of sale were a portion cash, and the balance for satisfactorily endorsed paper at eight 
months. At the time of the sale, inqiary was made by the sheriff as to the solvency of 
the proposed endorser of the note, who was considered good by the persons inquired of. 
The note was protested at maturity and suit brought upon it, in which nothing was reco- 
vered on account of the insolvency of the parties to the note. 

The plaintiffs then brought suit against the sheriff, for his neglect in not taking proper secu- 
rity. The plaintiffs had made no objection to the endorser until after the failure to collect 
the money of him on execution. Held: that the sheriff had shown due diligence at the 
time the note was taken, and that although the evidence showed the endorser to have 
been insolvent at the time, the fact was not generally known amongst the commercial 
community. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Ogden and Duncan, for plaintiffs. J. R. Grymes, for defendant. The 
judgment of the court was pronounced by 
Suipex., J. Under writs of execution in the case of Borgstede § Co. v. 
Steamer Duroc, and other cases, that vessel was seized by the sheriff, John L. 
Lewis, and was advertised, pursuant to the agreement of parties, to be sold at 
sheriff ’s sale on the 22d April, 1848, at the following terms: one-half cash and 
the balance of price at eight months, the purchaser to give a note endorsed to 
the satisfaction of the sheriff. The sale took place on that day; and on the boat 
being knocked down to Burgess § Co., the deputy sheriff asked them who was 
to be their endorser; and they offering the name of Lindley and Russell, the 
deputy, being still upon the stand, applied for information to C. M. Randall, 
£sq., an attorney at law, who was in attendance at the sale, and who represented 
several of the creditors of the vessel interested in the fund to be produced by the 
sale. What occurred is thus stated by the deputy, on his examination at the 
trial of the present cause: ‘In making adjudications on credit, he is in the 
habit of ascertaining from the plaintiffs or parties interested the standing of the 
party offered as security; and in this cuse, Charles M. Randall, Esq., who 
witness knew was interested for some of the parties interested, and who was 
present at the sale, being asked by witness if he knew Lindley and Russell, and 
if they were good, said he did, and that Lindley and Russell were perfectly 
good, and there could be no objections to them. Witness knows that the 
acquaintance and practice of Charles M. Randall among the western produce 
merchants in the Second Municipality was very extensive ; that the extensive 
acqaintance of Randall with these western produce merchants was the reason 
why witness applied to him for information. He has had occasion in other cases 
to apply to Charles M. Randall as to the character of other houses, and he has 
always found his opinion to be correct. Randall did not represent Borgstede 
& Co., but some of the intervenors.” Upon cross-examination by the plaintiffs, 
the witness stated that Lindley and Russell were accepted by him upon the 
stand, upon the inquiries made of Randall and without further inquiry ; that he 
was still deputy sheriff, and his’ business is nearly altogether inthe office. 
Upon reéxamination by the plaintiff, he testified that no objection was ever made 
to Lindley and Russell as security until the note was protested. 
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On the 28th April, 1848, the sheriff made return of the writ, stating the Bonesraps 


amount of cash received, and that the note taken for the residue was endorsed 
by Lindley and Russell. On the same day, Borgstede & Co. obtained an order 
of court assigning a day for the hearing of the various claimants, and the judicial 
distribution of the fund. On the 26th of May a decree of distribution was ren- 
dered. 

Upon the maturity of the note, which remained in the sheriff’s hands, it was 
protested ; he obtained judgment and execution against the makers and endor- 
sers, upon which nothing could be made. Thereupon, the plaintiffs brought 
this suit against the sheriff, to make him liable for the amount of their interest 
in the note, alleging in their petition, ‘that Lindley and Russell were, at the 
time when they were thus accepted by the sheriff as endorsers, and for some 
time previous thereto, notoriously unable to meet their engagements and insol- 
vent—all which facts with reasonable diligence were known to the defendant.” 
The cause was heard by the district judge, who after discussing the case in a 
written opinion, which gives us the benefit of his view of the evidence, rendered 
judgment for the defendant.” 

In commenting upon the evidence, the district judge remarks as follows: 
“On the part of the plaintiffs, two witnesses, William P. Converse and Thomas 
R. Wolfe, have proved that Lindley and Russell were embarrassed and unable 
to meet their engagements previous to the 22d April, 1848. But one of these 
witnesses was the particular friend of Lindley and Russell, and the other was 
their legal adviser ; and the knowledge of both on the subject was derived from 
confidential communications made to them by Lindley and Russell. And 
although Converse declares his belief that the insolvency of Lindley and Russell 
was generally known in March, 1848, yet this fact is contradicted by the 
evidence of Shaw and Thorpe, witnesses of the plaintiffs, the latter, Lindley 
and Russell’s book-keeper, and also by the evidence of Davis, Sloane, Burgess, 
Frost, Kennedy, and Creevy, witnesses of defendant; all of them merchants in 
the same line of business as Lindley and Russell, and their near neighbors. 
The whole evidence in the cause leaves the decided impression on my mind that 
the insolvency of Lindley and Russell, if they were in fact insolvent on the 22d 
April, 1848, was not notorious at that time; but on the contrary, was unknown 
to the commercial community at large.” 

The district judge further observed that ‘the present plaintiffs, although they 
received a dividend out of the cash proceeds of the sale of the Duroc, and must 
have known who were the endorsers for the credit portion, do not appear to 
have complained until fully a year after the maturity and dishonor of the note; 
a fact of itself strongly adverse to the imputed notorious insolvency of Lindley 
and Russell.” 

The above summary of the evidence, as far as it goes, seems to us substan- 
tially correct ; and when we add to it the undisputed fact, that the standing of 
Lindley and Russell had been high previous to the spring of 1848—the circum- 
stance that their embarrassment, although known to a few intimate friends, had 
been covered up from the public by an agreement with the holder of a bill on 
which they were endorsers to waive protest; the fact that Stewart, a western 
produce merchant and their neighbor, loaned them money on the 20th April, 
and, as he testified, did not recollect having any apprehensions then of their sol- 
vency, otherwise he thought he would not have done 80; and especially the 
information given to the deputy sheriff by Mr. Randall—we have no hesitation 
in coming to the conclusion that the judgment cannot be disturbed. For the fair 
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result of the evidence is, the sureties were apparently persons of Tresponsi- 
«bility 3 and that the sh ised, under the circumstances, a reasonable cau- 
receiving them. . 


“fp thie subject of the responsibility of sheriffs is one of much iinportance, both 


to ‘the public and to those officers, we have considered it proper to look with 


‘some care into the adjudged cases ; and a brief review of them will illustrate 
‘the correctness of the judgment which we now affirm. 


Hindle v. Blades, 5 Taunton 225, was an action against the sheriff for not 
taking from a tenant, who replevied in case of a distress for rent, two responsible 
sureties upon the bond. It appeared from the evidence, that one of the sure- 
ties, who were taken. by the sheriff in October, 1812, was a bankrupt in 1810, 
and the other had been bankrupt in 1811. But both the sureties were in 
apparent credit in 1812. It did not appear that the sheriff had made inquiry, 
except of the surety himself, who stated, when he’executed the bond, that he 
was worth £600 or £700. The jury found a verdict for the defendant, under 
the direction of the chief justice, who thought, that if at the time of taking the 
bond the sureties were apparently responsible, that was sufficient. Upona 
motion for a new trial, it was argued for the defendant that the statute required 
‘‘ two responsible” persons ; and that it was at the peril of the sheriff to see that 
those whom he accepts are such, and that it would not suffice that they were 
apparently responsible. That the sureties are selected by the sheriff; that the 
Jandlord cannot tell who they are, nor examine their sufficiency ; and therefore it 
is incumbent on the sheriff to see that he selects proper persons. The new trial 
was refused. Mansfield, C. J., said: I cannot think the statute meant to throw 
on the sheriff this onus. Suppose the sheriff had taken an eminent banker as 
surety a week before his bankruptcy, when no one in the world had the slightest 
reason to suspect his circumstances. According to the same doctrine, the sheriff 
would have been liable for taking him as surety. Heath, J., said: The mischief 
before the statute was, that the sheriff used to accept mere men of straw for 
sureties. But the sheriff cannot cast up the man’s accounts, to see the real 
state of his property. It was not necessarily incumbent upon the sheriff to 
make inquiries respecting these persons; he might possibly know them before. 
We ought not to Joad the sheriff with more duties and burthens than he is 
already charged with. Dallas, J., said: The question is, whether the sheriff, 
who is bound to take responsible sureties, has not done so? He makes proper 
inquiries, and finds that these are considered as responsible persons. It cannot 
be that the sheriff should be bound to know that which nobody else knows; and 
if the rest of the world trusts the surety, it is a sufficient justification to the 
sheriff if he also considers him a responsible person. 

Although the judges in this ease took somewhat different views of the facts, 
and some of their suggestions, unless restrained by referring them to the case 
under consideration, might seem to sanction too large a rule respecting the cau- 
tion to be required from sheriffs; yet, upon the whole, the true point upon 
which the case turned in favor of the sheriff would seem to have been the appa- 
rent repute or standing of the sureties as to solvency when the sheriff took 
them. : 

The case of Sutton v. Waite, 8 J. B. Moore, 27, was an action for negli- 
gence brought against his replevin clerk by the sheriff, who had been himself 
held liable in a previous suit for taking insufficient pledges on a replevin bond. 
The clerk was considered as justified in having taken a surety on his general 
reputation ; and Mr. Justice Park observed, that if the same evidence had been 


















sa 


NEW ORLEANS, APRIL, 1851. 


es 


given in the action against the sheriff, he would have. been exonerated. He B 


referred to the case of Hindle v. Blades, as establishing the doctrine that if the 
sureties Were apparently résponsible, it is sufficient to exonerate the sheriff. 

The opinion of Chief Justice Abbott in Scott v. Waithman, 3 Starkie 168, to 
be properly understood, must be taken in connection with the facts proved at the 
trial, that the surety not long before he was accepted by the sheriff, had been 
arrested on mesne process, and other writs against him had passed through the 
sherifi’s hands. We think the ruling in that cause is fairly given by the repor- 
ter, to wit, that it is sufficient on the part of the sheriff who has taken a replevin 
bond to show that the sureties were apparently persons of responsibility, 
although they were not actually such, unless it appear that-the sheriff had notice 
of the fact, or neglected the means of information within his power, and did not 
act under the circumstances, and considering the information which he had, 
with a reasonable degree of ¢aution. It may also be inferred from that case, 
that the general reputation as to the want of credit of the sureties in the neigh- 
borhood of their residences, is admissible evidence against the sheriff. 

In Jeffery v. Bastard, 4 Adol. & Ellis, 823, it was held, that where persons 
of respectable appearance are brought to the replevin clerk as sureties by the 
attorney’s clerk on behalf of the party replevying, their circumstances being 
unknown both to the attorney’s clerk and the replevin clerk, and the latter causes 
the sureties to make affidavit in detail as to their sufficiency, with which he is 
satisfied, and an uction is afterwards brought against the sheriff for taking insuf- 
ficient sureties, the jury may properly find that the inquiry made does not 
excuse the sheriff; and accordingly a motion for a new trial was refused. In 
that case no witnesses acquainted with the circumstances or getieral reputation 
were called for the defence, so that, as Lord Denman remarked, no prima 
facie case of respectability appeared. He stated the law, as collected from the 
adjudged cases, to be that the sheriff is to exercise a reasonable discretion and 
caution in receiving sureties. He disapproved the reliance of theclerk on the mere 
testimony of the sureties themselves, who were otherwise entirely unknown to 
him; but states that if he had used other means of inquiry, as for example, by 
the attendance of a person from the neighborhood in which the sureties lived, 
the sheriff would then have had the benefit of Chief Justice Mansfield’s obser- 
vaticn in Hindlev. Blades. The other judges concurred that it was a question 
for the jury whether the sheriff had exercised a reasonable discretion; and 
Coleridge, J., remarked, that if the sheriff is fixed with knowledge of the real 
state of facts, he is responsible according to such knowledge ; but where he has 
it not, he is bound to make a reasonable inquiry into the apparent responsibility 
of the sureties offered. 

In Rice v. Hosmer, 12 Mass. 130, the court said: If the sheriff takes two 
sureties on a bail bond, who are reputed of sufficient ability, although they may 
afterwards become insolvent and unable to pay the debt, the sheriff is not liable. 

In Teasdale v. Kennedy, 1 Bay, 333, which was an action on the case for 
taking insufficient bail, the court said: Every man who undertakes an office 
ought to perform the duties of it strictly, and to use all due diligence and care in 
the execution of it; particularly a sheriff who is an officer of great trust; and if 
any man, on account of his omission or neglect, suffer by it, he is liable in 
damages. But on the other hand, where he discharges his duty faithfully, he 
is highly protected in law. In the present case, the law has been very properly 
stated on behalf of the defendant. Ifa sheriff takes as bail a man who is notori- 
ously insolvent, in doubtful circumstances, or without a fixed residence, or the 
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Borostevt like, he.is answerable. But where a man is a householder, in apparent good 


oe. 
Lewis. 


circumstances, to refuse such a man as bail would be an abuse of office, for 
which he would be answerable. 

It is therefore decreed, that the judgment of the district court be affirmed, 
with costs. 

Rost, J., dissenting. Under articles 3033 and 3011, C. C., all sureties offered 
by parties in contracts, or taken in the course of judicial proceedings, must have 
property sufficient to answer for the amount of the bond they sign: avoir des 
biens suffisants, according to the French text. 

These articles might very properly have received the interpretation that all 
sureties, whether judicial or not, must have tangible and real property unincum- 
bered to a sufficient amount to secure the bond. I admit that a different inter- 
pretation has prevailed; but it is still necessary to ascertain that the surety 
offered has sufficient property, movable or immovable, after paying his debts, to 
satisfy the bond; under these textual provisions of Jaw, the inquiry which the 
sheriff was required to make was, not whether the surety had the reputation to 
be solvent, but whether he was really so. To ascertain this fact, besides resort- 
ing to the other means of information within the reach of the sheriff, he should 
have put the person offered on his oath. 

This is the usual practice with sureties taken by the judge, and I am unable 
to perceive any good reason why it should not be followed by the officers of 
court. Had the surety in the present case been called upon to swear to his sol- 
vency, the evidence induces me to believe that he would have refused to take 
the oath; and as it was conceded in argument that there is nothing in the 
circumstances of this case to distinguish it in a legal point of view from ordinary 
cases of judicial suretysbip, I am of opinion that the sheriff ought to be bound. 





JessE McHenry v. Joun Kettar et al. 


Where the drawer of a note changes his domicil shortly before its maturity, by collusion 
with the endorser, with the view of creating difficulty in making the proper demand for 
protest, and thereby enabling the endorser to resist the payment of the note, the demand 
will be considered as having been properly made at the place where the public had been 
led to suppose was the drawer’s place of business, and the endorser will consequently be 
held liable. 

PPEAL from the Second District Court of New Orleans, Lea, J. 
The plaintiff in proprid persond. Lewis and Bermudez, for defendants. 

The judgment of the court was pronounced by 
Sue, J. Kellar was sued as endorser of a promissory note, and resists 

the action upon the ground that there was no demand of payment of the 

maker. It is true, that the maker removed his domicil to the parish of St. 

Tammany a few days before the note fell due; and that the demand was made 

in New Orleans. But we infer from the written opinion of the district judge, 

that he thought the place at which the note was presented was one with regard 
to which the maker had so acted as to hold out the idea to the public that it was 
still his place of business, and that there was collusion between the maker and 
endorser to get the latter released by embarrassing the holder with regard to 
the demand. A consideration of the evidence has not satisfied us that we ought 
to disturb the judgment. 

Judgment affirmed, with costs. 





NEW ORLEANS, APRIL, 185. 327 


Succession or James McGitu. 


No community exists between husband and wife who resided and were married out of 
the State and who never came here tolive. C. C. 2370, 2369. 

The place of the domicil is the proper jurisdiction for the settlement of accounts between 
tutors and minors; and where a settlement has been made before a court of the domicil, it 
will not be disturbed because the expenses of maintenance and education are charged 
upon the property situated there, instead of being charged upon property situated else- 
where, especially where no fraud is shown to have been practised in thus charging the 

’ expenses. 

The action of minors against their tutors is prescribed by four years from the majority of the 
minors. C. C. 356. Judgment creditors of the tutors may set up this prescription, even 
if the tutors themselves do not. C. C. 3429. 


PPEAL from the District Court of Concordia, Farrar, J. D.S. Stacey, 


for opponent, contended: In January, 1838, Penelope McGill purchased 
at a probate sale of the property of the succession of John Ducker, a cotton 
plantation at the price of about $90,000, for which she executed her notes bear- 
ing ten per cent interest after maturity, and secured by special mortgage on the 
property purchased. Subsequently, and before the full payment of the price by 
the purchaser, her son and agent, James McGill, commenced a suit to evict her 
from a portion of this land, containing about 450 acres. He claimed title under 
a sale made to him in 1842, by H. F. Washington, the vendor of J. B. Warren, 
who sold to Ducker in 1834. The grounds upon which he asserted his right to 
recover, and the defences against them, are fully shown by the record of the 
above suit, now on file in the Supreme Court, and which, by agreement, is to be 
used on the trial of this case; and by the decision of the suit by the Supreme 
Court rendered in April, 1849, the judgment was final in favor of the title 
derived from Ducker’s succession, the court deciding that ‘the interest of the 
son and mother was the same, and the purchase of Washington's title, if the 
object was not a fraud on his mother, was to defeat the claim of Ducker’s suc- 
cession for the purchase money of the land, by establishing a legal ground for 
withholding payment in an eviction under an outstanding title. McGill v. McGill, 
4th Ann, 263. 

Upon the notes and mortgage given by Mrs. McGill, the curator of Ducker’s 
succession instituted suit against her to recover the balance due. Tq this action 
she plead the danger of eviction, resulting from the suit pending against her in 
which her son James was plaintiff; after the decision of the petitory action, the 
Supreme Court in April, 1849, rendered a judgment against her for some 
$75,000. Upon this judgment execution issued, and under it the mortgaged 
property has been sold, and the price credited upon it, leaving a balance on it still 
due, as is admitted for the purpose of this suit, of at least $45,000. It is also 
admitted, that the curator has an interest in opposing in this suit the claims of 
the heirs of Penelope McGill, against her as tutrix, and the account rendered 
by her to them, and that if their demands and pretensions are allowed she will 
be rendered bankrupt, and nothing left wherewith to pay her debt to the estate ° 
of Ducker. 

The record and the agreements of counsel show the following facts: James 
McGill and his wife Penelope were married in the State of Mississippi, of 
which State they were both residents at, and previous to their marriage, and 
that they continued to reside in that State until the death of McGill, which 
happened in March, 1832. That the inventory shows all the property McGill 
owned at his death in Louisiana, except the land, of which he owned 2865 acres, 
constituting his plantation on the island in Lake Bruin; that all the property 
owned by him in Louisiana, was acquired (by onerous title) by him during his 
marriage with the said Penelope, and that the said Penelope was appointed and 

ualified tutrix of her minor children on the 3d February, 1834. On the 28th 
eptember, 1849, the said tutrix presented her final account to her children, 
without any demand made by them, showing a balance against herself in their 
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ton oF favor of from $150,000 to $200,000. This balance is obtained by her by calcu- 


lating the net revenues of the whole of the property owned by McGill at his 
death, and of that since acquired in whose names soever. The judgment of the 
court reduced the balance against her to some $84,000, and gave the heirs seve. 
rally a minor’s mortgage on the property of the tutrix for the amounts found to 
have been received by her before their majority. ; 

The first point made by the curator in his opposition to the account is, thata ’ 
the property owned at his death in Louisiana, by McGill, and which 
acquired during his marriage, is community property; that the tutrix is the 
owner of the one undivided half of it, and entitled since the death of her hus- 
band to one-half of its revenues. The court, in its judgment, decided that no 
such community existed. The rights of the creditors and heirs of John Ducker 
rendered a decision on this question necessary; if the decision be that such 
community did exist, and that the property acquired, as the facts of the case 
shows, were acquets, then the debt due by Mrs. McGill can be realized; if 
otherwise, its collection will be at least doubtful, perhaps desperate. The amount 
involved in this suit is large; but it is only a drop in the bucket, a grain of sand 
upon the sea shore, when compared with the vast importance of the principles, 
now for the first time to be judicially and authoritatively established by the judg- 
ment of this court in relation to the rights of foreign wives upon property in this 
State. It may be safely assumed that there is in this State immovable property 
of the value of millions, acquired under circumstances and held by titles pre- 
cisely similar to those under which the plantation and slaves in controversy were 
acquired, and are held. We wish then to inquire into the character of this pro- 
perty; we wish to know whether the laws by which we are governed, recognize 
an odious distinction between the right and left banks of the Mississippi; we 
wish to learn whether, under a marriage celebrated on one of its borders, they 
make the wife not only a sharer in the joys and the sorrows of her husband, 
but a partner in his prosperity and adversity; a partner in his good and ill for- 
tune; a partner in the property they may acquire during the marriage; and if 
celebrated on the other shore, a miserable dependant—a being without rights 
and without hope, either present or future, of any reward for or interest in that 
which has been acquired by her joint labor and toil? We trust not, and believe 
that we shall be able to satisfy the court that such is not the law. 

But it is whispered, the principle for which you contend has been decided 
against you. We deny this. It is admitted that in the succession of Packwood, 
it was assumed by the court that property acquired by the husband while the 
spouse resided out of the State, and where the marriage was celebrated out of 
the State, did not belong to the community, but to the person acquiring it. 9 
R. R., 359. 12 R. R., 439. This seems to have been one of the legal 
axioms laid down by the court, and tacitly yielded by the counsel; I am not 
aware of any other case in which this position has been assumed or the doctrine 
asserted by the court. One isolated decision upon a doubtful point, does not 
constitute an authority binding either upon parties litigant or upon the court; 
but courts have frequently decided that they would consider such questions open 
to discussion and reéxamination, until they should become settled by a series of 
decisions. 

With these preliminary observations we proceed to show that under the laws 
regulating and governing the rights of McGill and wife to property acquired by 
them or either of them in Louisiana, during their marriage, a community of 
acquets did exist between them, and that at the dissolution of the marriage, all 
property acquired by them or either of them in this State, during their marriage, 
* belonged to that community. It is first proper to ascertain by what system or 
code of laws those rights are to be determined. 

By reference to the statements of Mrs. McGill, it is perceived that her 
oldest child, Jeremiah, was born in 1816. This fixes their marriage at a date 
anterior to that time, and while the Old Civil Code and the laws of Spain formed 
the jurisprudence of this State. It has been decided that the rights of the 
husband and wife grow out of the marriage contract, and do not originate in its 
dissolution, and that the laws in force at the time the marriage was contracted, 
govern the rights of the spouses to the property acquired during its continuance, 
and not those in force at its dissolution. Dizon v. Dizon’s Executors, 4 L. R. 
191. If it be true, as contended, which we shall show not to be the fact, that 
the Louisiana Code contains legislation adverse to the existence of the commu- 
nity, or if the former laws have been since repealed, neither can have any bear- 


ing or effect upon the present case. 
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Judge Story, in commenting on the decision in the case of Saul v. His Credi- Seen 


tors, says: ‘The result of this reasoning (and it certainly has great force) would 
seem to be that in the case of a marriage without any express contract, the lex 
loci contractus, (assuming that it furnishes the just basis of a tacit contract) 
will govern as to all movable and immovable property within the country; and as 
to property in other countries, it will govern movables but not immovables; the 
former having no silus, and the latter being governed by the ler rei sitae.” 
Story, Conflict of Laws, No. 158. Further, No. 159: * Where there is no 
special contract, and there has been no change of domicil, the law of the place 
of celebration should govern the rights of the parties in respect to all personal 
estate (movables) wherever acquired, and wherever it may be situate; but real 
estate (immovables) should be left to be adjudged by the ler rei sitae, as not 
within the reach of any extra-territorial law.” In No. 186, the judge lays it 
down as an axiom, the ler rei sitae will govern as to the immovable property ; 
and No. 187, where there is no change of domicil, the same rule will apply to 
future as to present acquisitions. But where there is a change of domicil, the 
law of the actual domicil, and not of the matrimonial domicil will govern as to 
all future acquisitions of movable property; as to all immovable property, the 
ler ret sitae. In No. 483, he says, that “the descent and heirship of real 
estate is exclusively governed by the law of the country within which it is 
actually situate,” and this is generally agreed to by foreign jurists. 

In the case of Saul v. His Creditors, the court decided that the law of Fuero 
Real, which provided that every thing which the husband and wife might acquire 
while together, should be equally divided between them, was a real statute, that 
it constituted a part of the jurisprudence of the State, and controlled the personal 
statute of the domicil of the parties. 5 N.S. 578, 606. The same doctrine is 
affirmed in Cole’s Wife v. His Heirs, 7 N.S. 47. The court there say: * It 
is true in that case (Saul v. His Creditors) husband and wife had both resided 
in this State; and in the present instance, the husband alone lived in Louisiana. 
But we then determined that the law, or, to adopt the language of the jurispru- 
dence of the Continent of Europe, the statute, which regulated the rights of 
husband and wife, was real, not personal; that it regulated things and subjected 
them to the laws of the country within which they were found. It follows then, 
as a consequence, that property within the limits of this State must, on the dis- 
solution of the marriage, be distributed according to the laws of Louisiana, no 
matter where the parties reside,” &c., p. 44. The court also decide that this 
statute was not repealed by article 2370 of the Civil Code, that the former laws 
of the country were only repealed so far as to cover cases for which the code 
had made special provision. ‘That the case of one of the married couple moving 
into the State was not specially provided for by the code, and that the former 
law in relation to it was not repealed by the general provision. That the article 
in the Old Code giving a community of acquets and gains in marriages contracted 
within this State, did not repeal a former law which gave them in marriages 
contracted out of the State, when the parties afterwards removed into Lou- 
isiana. That it was not necessary the statute should refer to the residence of 
the parties; as being real, all property acquired in the State and found there on 
the dissolution of the marriage, could be governed by its provisions, no matter 
where the parties reside. In the case of Diron v. Dixon’s Executors, 4 L. R. 
190, the court again reiterate and re-affirm their former decisions, although the 
law of the Fuero Real had been repealed. They decide that the article 2370 
of the Civil Code provides only for the case when both parties come into the 
State, and leaves the rights growing out of the removal of one of them here in 
silence. That the right of the wife in the community grows out of the marriage, 
is protected by the laws in force at the time the marriage was entered into, and 
that no subsequent legislation could rightfully take them away; accordingly they 
decided in the three foregoing cases, that a community did exist, and that the 
wife was entitled to one-half the acquets. See also 11 M. R. 27. 

The Old Code established a community of acquets only in case the marriage 
was contracted within the territory, (p. 336, art. 63,) it legislated upon none 
other. Did the court refuse to decide upon the rights of wives married out of 
the territory? It did not; but declared that they were protected by the laws of 
Spain, which constituted a part of the jurisprudence of the territory. The 
Code of 1825 established it in the above case, and went one step further, and 
declared a community to exist between persons married out of the State, and 
afterwards removing in it as to al] property acquired after their removal. C. C. 
arte. 2369, 2370. It legislated upon no other case; neither upon that where 
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Succession oF only one of the spouses after marriage should remove into the State, not on the 


case where neither should remove into it. Yet the court has passed upon both 
these cases, and decided them in favor of the wife; théy have said, 5 N.S. 571, 
that the question as to the existence of a community of acquets * is one which 
grows out of the conflict of laws of different States.” In the case from 5 N. 
S. the property was acquired in the State before the New Code was enacted; 
there was no provision in the Old Code establishing a community as to that pro- 
perty, and it was contended that as the code had provided only that it should 
exist where the marriage was contracted within the territory, it was an evidence 
the Legislature did not intend there should be a community where the marriages 
were made out of it. Inclusio unius est erclusio alterius. The court reject 
this conclusion, and assign their reasons in an elaborate argument: (5 N. S. 574, 
575;) ‘+ they.say that our codes were only intended to lay down general prin- 
ciples, and provide for cases of the most common occurrence.” ‘That it is more 
than probable the thoughts of the Legislature were not turned to a case of not 
frequent occurrence ; that had the Legislature intended to have repealed the ‘ 
former law, they would have said so, and not left it to be inferred. This we 
consider to be sound reasoning. Legislation is intended formatters of common 
occurrence, and of general interest, and is not expected to cover isolated and 
particular cases: those may well be left to the sound discretion of courts, to be 
determined by the principles of equity, of natural law, and of general jurispru- 
dence. We recongnize no titles to real property situate in this State, no mat- 
ter where acquired, except those obtained in accordance with our laws ; as to 
this species of property, we allow no extra-territorial effect to the laws of foreign 
States. Suppose that by the laws of Mississippi it was provided that on the 
dissolution of the marriage, all the property acquired in Louisiana during its 
continuance should belong to the wife or her heirs, would not our courts decide 
that it could have no effect upon real property situate in Louisiana? That it 
was strictly intra-territorial? Would they not distribute it agreeably to the pro- 
visions of our own laws? Most assuredly. Now the laws of Mississippi recog- 
nize no community between husband and wife. By those laws it is prohibited, 
because they contain a provision inconsistent with it, to wit, that the widow is 
entitled during her life to a dower interest in one-third of the real property left 
by the husband. Shall we give effect to the prohibition against the wife, when 
we do not recognize the provisions of the foreign law in her favor? Shall we 
give an extra-territorial effect to one law, and disallow it to the other? We refuse 
the wife her dower interest, because although allowed by the laws of her matri- 
monial domicil, it is prohibited by our own, by the lex rei sitae. Shall we 
debar her the benefit of a community, because the personal statute of her matri- 
monial domicil is opposed to the real statute of the ler rei sitae? Or in the 
absence of any legislation of our own, shall the personal statute have any force 
in the distribution of real property situate within our borders? If such be the 
case, then is the foreign wife a wretched being indeed; protected in rights and 
property by no laws; degraded from the rank of an equal with her husband; and 
upon his death, though he possessed millions, liable to be reduced to comparative 
want. If such be the case, it were perhaps well to introduce the Hindoo cus- 
tom at once, and permit the widowed wretch, on the death of her husband, to 
ascend the funeral pyre and relieve herself from future sufferings. ; 
As an illustration of the above: by the laws of Mississippi, slaves are personal 
property, and the husband by marriage becomes ipso facto the legal owner of 
ali the personal property of his wife, and has the exclusive control and disposition 
of it; she may be worth hundreds of thousands of dollars, consisting entirely ot 
personal property, slaves, money and choses in action. The husband imme- 
diately reduces the whole to possession, invests it in sugar or cotton plantations 
in Louisiaua, and dies leaving no issue of his marriage. This property descends 
to his relations, if there be in Mississippi property sufficient to afford his widow 
barely a present support, to which she would be entitled under the laws of that 
State, she would in vain apply tor relief to the courts of our own. If, on the 
contrary, she has been so fortunate as to be left a beggar there, she might, per- 
haps, uusuccessfully claim one-fourth of the property here, which one week 
betore had been purchased and paid for with her own money! Can it be 
supposed that the Legislature who enacted the Civil Code, intended to legislate 
on the rights of wives thus situated? And that had they so intended they would 
not have done it in plain and positive terms, and not. have left so important a 
maiter to inference merely? The court, in the cases cited, has decided in the 
negative; that previous to the present code, a commuuity did exist by the exist- 
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ing laws between husband and wife, as to property acquired in this State after Succession oF 
their marriage, no matter where they were married or resided, has been shown McGiLt. 
by the ubove authorities. This was known, or is presumed to have been known 
to the Legislature. They must have known, or are presumed to have known, 
that the laws securing these rights to married women, could only be repealed 
either directly, or by enacting other laws contrary to, or irreconcilable with those 
then in force. C. C. 22, 23. They have done neither; have not touched the 
subject at all, but have passed it over in silence; it therefore remains to be gov- 
erned by the same rules as before. 5M. R. 94. 2 N.S. 30. 3.N.8.199. 10 
M. R. 172. Bank of Louisiana v. Farrar, 1st Aun. 54. The presumed inten- 
tion of the Legislature, neither establishes the existence or the repeal of a law, 
when neither are shown, and that the Jaws previously in force have been neither 
positively or negatively repealed, thyythey remain unchanged and unaffected by 
the new Civil Code. And we hav®shown sufficient reasons why the Legisla- 
ture, if the subject entered their minds at all, intended that the previous laws 
should not be repealed, but remain in force, and that courts of justice should, as 
before, apply their provisions to the protection of the rights of foreign wives, 
and that even should they not be regarded as binding still as laws, still in the 
absence of positive legislation, that they shou!d furnish courts with a ruie of 
action, as the exponents of natural equity and enlightened reason. C. C. art. 2. 
It is hardly necessary to observe that the act of 1828, repealing the Spanish 
laws, could neither destroy or affect any right acquired under those laws. 

We hope to have succeeded in satisfying the court, that a community of 
property did exist between McGill and his wife, as to the property acquired by 
them in Louisiana during their marriage. His wife becoming on his death the 
owner of one undivided half thereof, and entitled to one-half of the revenues 
accrued from it since. 

We now proceed to examine the account filed by the mother, or rather by 
her son James for her. The general charge in the opposition is, that the account 
is fraudulent, illegal, false and unjust, concocted by and between the said 
Penelope and her son James, for the purpose of rendering her insolvent, &c. 
As we are disposed to do injustice to no person, we willingly retract the above 
expression, so far only as the mother has been (nominally) a party to the business. 
We release her from any agency both in the administration of the property and 
the rendition of the account, and will institute in her place Dougal McCall, 
her brother-in-law—her son James still retaining his position. That these grave 
charges are fully supported will appear by the account filed; by the testimony 
on the record, even of the brother-in-law, witness McCall, and by the admis- 
sions of the counsel for the widow and heirs. In this: 1st. That she was credited 
with no rent of the Cammack tract of land, purchased by her in 1835, a por- 
tion of which has been ever since cultivated by the estate, nor credited herself 
with any rent for the Ducker place, nor claimed any allowance or deduction for 
the cotton raised on it, although cultivated by the estate since 1837. 2d. In 
studiously concealing the titles to the property acquired since the death of said 
James McGili, and evading the orders of court requiring a discovery of them. 
3d. In concealing the death of three of her children, which occurred since the 
death of their father, and whose heir she was for the one-fourth part of their 
inheritance, claiming nothing for herself as heir, but surrendering the whole to the 
brothers and sisters of the deceased. 4th. In making no charge against her 
children for their maintenance, support and education. 5th. In remitting all the 
commissions for her administration to her children. 6th. In charging herself 
with the proceeds of cotton to the amount of between $20,000 and $30,000, 
which, by the admission of her counsel and of the heirs, was accounted for by 
her in Mississippi. 

This is the second suit in which, in the language of the court in McGill v. 
McGill, 4th Ann. 264, “the interests of the son (children) and mother are 
one and the same; and any other inference would be in conftict with the ordinary 
motives that influence human conduct.” That their joint and sole object is to 
defeat the collection of a just debt, by establishing the bankruptcy of the mother, 
is too apparent to admit of a doubt, and it is presumed will not be denied by 
their counsel. In the former suit the effort wes founded in the attempt to evict 
her from a portion of the land purchased. The widow and heirs will therefore 
be considered and treated as one and the same party, holding and asserting one 
and the same interest, in opposition to taat of the curator of Ducker. When two 
parties, whom the law places io positions naturally and legally antagonistic, com- 
bine and act in concert with each other, where they alone have a knowledge of 
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and control of all the evidence upon which that controversy is to be.decided ; 
when they have it in their power to produce or withhold such portions of that 
testimony as may suit their purposes; when by the intervention of irresponsible 
agents, they are able to elude the mandates of the court calling for the produc- 
tion of testimony within their power; when the transactions to be inquired into 
are extensive, mere matters in pais, spreading over a long tract of time; and 
when the parties possessing all these advantages are mutually interested, and 
that interest swells to a vast amount, to suppress the facts as far as within their 
power ; to discolor and distort those that must appear; and to deny those in sup- 
port of which they know no legal proof can be adduced, it will be easily per- 
ceived how difficult it is for an opponent laboring under such disadvantages, to 
develope his case and present the facts fai and fully before the court. We 
now proceed to. take up the account and th®opposition to it. 

Objection 4th is, that since the death of the father three of his children have 
died without descendants. This is admitted by the mother. One died in 1834, 
one in 1838, and the last in 1840. On the death of each of those children, the 
mother was the legal heir for the one fourth of his property. C.C.907. The 
widow, became, successively, heir to one twenty-eighth, one twenty-fourth, and 
one twentieth of the succession of her husband, through the succession of the 
deceased children, amounting in the aggregate to one-hundred-and-seven eight- 
hundred-and-forty-fifths, or more than one eighth of it, and entitled in her own 
right to that proportion of the revenues; and should any balance be found in 
favor of the children, as the net revenues of their father’s estate, whether said 
estate be the whole or only the half of the property left by him at his death, or 
since acquired. The above proportion, one eighth, is to be deducted from it, or 
credited to Mrs. McGill. 

Objection 7th is, that the tutrix has not charged her children with any commis- 
sions for her adininistration. These she was clearly entitled to charge, (C. C. 
342,) and cannot renounce to the injury of her creditors. C.C. 1984. From 
the revenues of the minors of each year, if there were any, ten per cent is to 
be deducted, because the tutrix was authorized to retain in her hands that 
amount. The heirs say, that they were entitled to interest on the amount of 
moneys over $500 in the hands of the tutrix, which was not invested by her. 
A sufficient answer to this objection is, that they have not claimed it; have not 
opposed her acccount, but have specially accepted it. If they had the right to 
charge their mother interest, it is sufficient for us that they have not done it. 
We have the right to demand, and have demanded, that she shall charge com- 
missions. 

The 5th objection is, that the tutrix has made no charge against her children, 
for their support, maintenance and education. Heraccount shows nosuch charge. 
We find in a document purporting to be her administration account in Mississippi, 
restated by her in May, 1850, long after her account was rendered in Louisiana, 
an item, No. 424, of $5058 for the board of all the heirs. There were seven 
children. They lived with and were supported by their mother, the cost of that 
support being of course chargeable to them. One died at the age of two and 
a half years, and two at the age of twenty-two years. Of the four children 
living at the rendition of that account, one was about thirty years old, one about 
ag pte one about twenty-five, and the youngest about twenty-three. 

e will omit the youngest, Zebulon. There remains six, two of whom died at 
the age of twenty-two; of those surviving, the youngest was twenty-three, the 
oldest thirty years. The amount allowed her by them for supporting, maintain- 
ing and educating them, from the time of their father’s death to the ages of 
twenty-two and thirty, respectively, is just $843 for each one. I apprehend that 
both the court and the counsel, most of whom are, I believe, fathers of families, 
although perhaps not as wealthy as the testimony shows McGill to have been, 
would gladly pay a much higher figure for the support and education of their 
children to the mature ages of twenty-two and thirty. Upon this point let Dr. 
Duncan, a very competent witness, who testifies from actual knowledge, as 
father and guardian, speak. He says, that when children are educated at home, 
the average yearly expenses of a child from birth to majority, would not exceed 
$350; if abroad, it would not be less than $500. Of the two children B. J. 
and Jeremiah, who died, one was, at the death of his father, about fifteen, and 
the other sixteen years of age. From that period to the time of their deaths, 
was six years for the one, and eight for the other. From those ages to the time 
of their deaths surely $500 per year for the expenses of each would bea 
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charge; making $3000 for one, and $4000 for the other. From 1832 Succession oF 


‘ to 1849, when the account was rendered, we have seventeen years for James 
McGill, who was twelve years old at the death of his father. We may fairly 
average the expenses of his support and education during that period at $500 per 

eur, making for him $8500. For Susan McGill, seventeen years, $8500. 

he same time for John and Olivia, and they being younger at their father’s 
death, averaging their expenses severally at $450 per year, we have for them 
both $15,300, making the aggregate expenses of supporting and educating the 
six children from the date of their father’s death to the time of their own deaths, 
or the rendition of the account by their mother, $39,300; making a difference 
in this one item of charge alone of over $34,000. Considering their ages at their 
father’s death, their social position in life, and the affluent circumstances in 
which they were left, the above charges, under the testimony of Dr. Duncan, 
which is entitled to every consideration, would be reasonable. C.C. 343. The 
within amounts should be deducted severally from that of the net revenues of 
each of the heirs. 

Again, the expenses for the support and education of the children should have 
been charged against their estate in Louisiana, and not that in Mississippi. The 
mother was confirmed as their natural tutrix by a court of Louisiana, She 
administered their property in that State in that capacity, if at all. She never 
represented either of them or the estate of the father in that State in any 
other capacity. The relation which was created and subsisted between thein 
was that of tutrix and ward. In Mississippi she wus appointed joint adminis- 
tratrix of the estate there, with Dugal McCall. She was in no manner the 
representative of the heirs, but of the creditors. Indeed, by the accounts of 
the adininistration in that State, she seems to have taken no part in it till the 
year 1842, but McCall acted in his own name as sole administrator till that 
time. The tutor alone administers the property of the minor, and represents 
him in all civil acts. C. C. 327. It is with him alone that the expenses of the 
minor are to be settled, (art. 343, 344, 345, 348, 350,) the ordering and regulating 
them constitute a necessary part of his duties, fall under his administration, are 
to be settled with him and by the court that appointed him tutor: no other court 
has jurisdiction. 

The design of the parties in relieving the minors in Louisiana from the 
charges for their support and education, is sufficiently obvious. It is for the 
purpose of swelling any judgment they should obtain against their mother to an 
amount sufficient to protect whatever property she might be decreed to own in 
that State. They suppose that the judgment they have fixed up against her in 
Mississppi will protect all her property in that State from the claims of her 
creditors. As alleged, their object is to render her bankrupt in both States; and 
it is admitted, that if the present attempt is sustained, nothing will be left for the 
curator of Ducker’s estate. This the law does not permit them to do. If the 
charge is required by law to be made against them in Louisiana in favor of the 
tutrix, they cannot transfer it and place it upon the property in another State 
to the injury of acreditor. C. C. 1984,1985. Hayden v. McNutt, 4th Ann. 69 
to 71. 

By reference to the inventory of the personal property of James McGill’s 
estate in Mississippi, it appears that there were eighty-six slaves, and movables, 
which were together valued at $37,161 25; money and notes, $27,284 08. 

Under the laws of Mississippi the widow’s dower is a child’s share in fee 
simple—-one eighth of the personal property: of the money and notes, say 
$3410, and about eleven of the slaves; and of the real property, (which con- 
sisted of cotton plantations,) she was entitled to one third part, during her 
life. The value of this property is shown by the deposition of McCall, to have 
been about $60,000. This is obtained by deducting the value of the personal 
property, as shown by the inventory, from the value of the whole property of 
McGill in Mississippi, as shown by the same witness. The widow was, then, 
entitled to receive the same proportion of the revenues of this property as she 
had an interest in the property itself. Her interest in the whole of the personal 
property was $8057; and in the real property, a usufructuary interest of 
$20,000: making together $28,057. The interest of the heirs in the personal 
property was $56,399; and in the real property it was $40,000: making 
$96,399; giving to her about seven twenty-two parts of the whole revenue 
of the property, and the same interest in any property that might be purchased 
with the revenues of that property, and also the same ygpPortion of the revenues 
of the property thus purchased. 


McGitL. 
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Succession orf Now, not one dime has been allowed the widow, either in the accounts 


rendered in Mississippi or Louisiuna, for the revenues of her interest in this 
property; although McCall, the agent, swears, that with the revenues of the 
Mississippi property, he has purchased eighty-two slaves, the price of which is 
charged against the estate in Mississippi; which slaves have been partially 
employed on McGill’s estate in Louisiana, and in the Louisiana account the 
whole product of their labor is charged against her as the tutrix. Now, the 
property in Louisiana, as shown by the inventory, did not exceed $25,000. Of 
this the widow was entitled, as has been shown, to more than one eighth part 
by inheritance from her deceased children; of the slaves removed from Missis- 
sisippi. and worked upon the property, she was entitled to more than one fourth 
part, making perhaps her portion of the net revenues of the property, one-fifth 
part, perbaps more. Yet, not one dime has been allowed her in the account 
rendered, but the whole charged against her. McCall, the agent, swears, that 
he has paid E. Sparrow, curator, on account of Mrs. McGill’s purchase of the 
Ducker estate $79,544 58, and that all this was paid out of the revenues of the 
Lake Bruin and Botany Bay plantations, in Louisiana, with the exception of 
$4000 derived from the Mississippi property; yet we find in his Mississippi 
account $12,000 charged to Mrs. McGill, as having been paid to E. Spurrow, 
and $400 also charged. (Record, p. 43, 45.) This same man, Dougal McCall, 
party, agent and witness, when called upon to furnish a list of the names and 
ages of the slaves he had purchased while administering the estate, and to state 
in whose name or names they had been purchased, was utterly unable to 
answer the question. In his answers, and in his reply to the order of court, 
calling upon him to produce the titles, he skulked and evaded the inquiries ; but 
in the account rendered by him in Mississippi, for reasons well known to every 
one engaged or employed in this suit, his memory was sufficiently tenacious to 
answer all the purposes of that settlement; and accordingly we find in his 
account the names and the prices of the negroes he had purchased ; but we are 
never informed in whose name said slaves were purchased, although we have 
endeavored to elicit that fact from the commencement of our inquiries. Neither 
the mother, the sou James, nor the brother-in-law, the witness seemed to know 
anything about. Hence the shuffling, the evasions, and the tergiversations with 
which they have treated all the orders of court, calling for this information ; as 
the court will easily perceive by an examination of the record. 

It appears that land was purchased from a Mr. Snodgrass—the amount near 
$6000—and charged to the estate by the administrator McCall. Our courts can 
neither know nor recognise transactions of this kind, except under a state of 
facts which have always existed in this case, and which govern it. It is neither 
that of tutorship nor administration, as we shall hereatter prove to your honors. 
The field of observation has now so wide a margin, that our remarks, not to be 
too prolix, must almost necessarily be desultory. WecCall says that the Cain- 
mack tract of land was purchased for the estate of McGill. 1 do not doubt the 
fact. But the court will perceive that the purchase was made in the name of 
and apparently for Penelope McGill; still, I do not doubt the fact; I only object 
to a groundless discrimination between this and other purchases made in the 
same manner. When the investments were considered good speculations they 
were claimed for the heirs; when they are not, they are thrown upon the 
shoulders of the mother, who is made the scape-goat, in order to avoid the pay- 
ment of the price. But let us return to the accounts: McCall swears that he 
received from Bondurant, the first tutor and curator ad bona, $7700, which he 
invested in the Cammack tract of land. Bondurant’s final account was homolo- 
gated the 3d of February, 1834, and the balance then in his hands in favor of 
the estate was only $3711 64; his administration then ceased, and Mrs. McGill 
was appointed and qualified tutrix on the same day. This sum, then, was the 
actual amount realized by the heirs from his administration: The proceeds of 
the crop raised in 1834 was $7470 20; 1835, $12,885 67; 1836, $11,784 51; 
1837, $12,938 74. The net proceeds of the crops for the years 1835, 1836, 
and 1837, being $37,608 92; this is charged in the account against the mother; 
but McCall, inadvertently telling the truth, swears that the crops of those three 
years were principally expended in improving the plantation, it being much out 
of repair. This small item of $37.608 92 is to be deducted from the amount 
with which she has charged herself in her account ! 

The Ducker plantation was purchased by Mrs. McGill in January, 1838. 
During the years vm SN and 1840 it was cultivated with the Lake Bruin 
plantation of the estate, Wnd the cotton of both places sold together under the 
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same mark. The net proceeds of the cotton raised on the Ducker place, 1841 Succession oF 
to 1848, both inclusive, was $27,733 60; making the same average for 1838, McGitt 
1839 and 1840, $11,400 10; the whole would be $38,133 70. 

Of the slaves, &c., with which this cotton was raised, Mrs. McGill was the 
owner of an undivided eighth; the plantation upon which it grew was owned by 
her alone, and cost her about $56,000; they would then divide between them 
the revenues in proportion to their joint ownership in the capital employed. 
This would entitle her to from two-thirds to three-fourths of the cotton raised 
on the Ducker place, and to half or more of that raised on the Cammack tract 
owned by her; but the entire revenues of both these places are charged aguinst 
her. The heirs insist that they are only liable to pay rent for the land that has 
been cultivated. As well might the mother claim to pay them for the hire of 
their slaves and the rent of their land. The association which grew out of their 
joint ownership of the property, and their cultivating the property together, con- 
stituted an ordinary particular partnership; and all the revenues made are to be 
divided among them in proportion to their respective shares in the capital stock 
employed. 

Dougal McCall has sworn to the correctness of the whole of the account as at 
first made out and filed by Mrs. McGill, charging herself with the proceeds of 
cotton to the amount of some $180,000. He knows all about it, where the 
cotton was raised, the marks, the sales, &c., and that it should be charged in 
the Louisiaiia account. At the time his evidence was thus given, he and Mrs. 
McGill had rendered their accounts in Mississippi, and of the cotton included 
in the Louisiana accounts near $23,000 had been included in the Mississippi 
account, and charged against Mrs. McGill. This is admitted in writing on 
the record by the counsel of the widow and heirs; since then, sixty bales more 
have been discovered and withdrawn from the Louisiana account; making the 
whole amount so withdrawn near $30,000. No account of sales of cotton 
accompany the Mississippi account; the dates of the sales and names of the 
purchasers are not often stated. How can we or the court know whether they 
are correctly set forth, or that this same identical cotton has not already been 
embraced in the Mississippi account? As to near $30,000, the fact stood 
unblushingly on the record, and was corrected by the counsel; as to the balance 
we have no means of knowing, as we cannot rely upon the correctness of the 
Mississippi accounts. As far as we know, the whole of the cotton included in 
the Louisiana account may be embraced in those rendered in Mississippi; it 
was incumbent upon the parties, the widows and heirs, or rather the party, 
for they are all one, to have proved by legal evidence every fact put at issue by 
the opponent, Sparrow. All these accounts and charges against the widow were 
specially denied, and proof demanded of each item; the account was voluntarily 
rendered by her, it was specially accepted by the heirs. It will appear not a 
little remarkable, that by reference to the depositions on file, the tutrix has taken 
upon herself the onus of proving against the curator, Sparrow, the correctness 
of the charges made in her accounts against herself in favor of her children! 
This is not strange; but it looks strange to one not fully understandiug the whole 
subject. The secret is, they are all one and the same identical party. 

In relation to the slaves and lands purchased in Mississippi, the titles to 
which we have made such strenuous efforts to obtain, but which, and the orders 
of the court have been successfully evaded ; it is believed, and it is a fair pre- 
sumption, that said purchases were made, and that the titles stand either in the 
name of the widow, or jointly in the name of the widow and heirs. This would 
seem to follow from their having been purchased with the proceeds of a common 
fund. By reference to the Mississippi accounts, it will be seen that the widow 
is charged by McCall, administrator, for building a house, $3000, and for money 
advanced for her separate use, and the interest on it, $24,760 31, and not a cent 
allowed her for her portion of the revenues of the estate. It will also appear 
that in 1842, just before McCall took the benefit of te bankrupt act, that he 
acknowledged to be indebted to her in the sum of $30,000, and that he trans- 
ferred to her a plantation and slaves in payment. 

Again, as regards her creditors, the record furnishes no sufficient evidence 
that she is indebted to her children in any amount; it furnishes a strong pre- 
sumption to the contrary. As between her and her children the proof might 
suffice, but not as against third persons. What are the facts? why, that her 
son James has been of age nine years; Susan, six years; John, four years; and 
Olivia, two years, and the youngest is married. Notwithstanding this great 
lapse of time, it is not pretended that until 1849, any claim had ever been made 
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Succession oF of the mother by either of the children for a settlement of her accounts. Had 
McG@itt. the demands they now make been bond fide and unsatisfied, it is somewhat 





strange that a settlement and rendition of accounts had not been pressed, in 
order to realize, as far as practicable, the alleged large balance in their favor. 
Under such circumstances, we may fairly assume, that extra-jadicial settlements 
have been made, and all their accounts amicably adjusted and satisfied. These 
matters rest on their knowledge alone. But the widow had made an injudicious 
purchase of property to a large amount. It was not worth the price she had 
agreed to give for it, and she thereby became somewhat embarrassed. She 
must be saved from the consequences of this purchase. And how was this to 
be affected? Why, by her children, or one of them, purchasing a supposed 
outstanding title, attempting to evict their mother from a portion of the property, 
and thereby relieve her from the payment of some $40,000 of the price. This, 
although managed with singular tact and shrewdness, signally failed of success. 
The next step to attain the same end was to cover her with the protecting 
shield of minors’ rights. This was evidently an after thought, not unadvisedly 
got up, to meet the exigencies of the case. The court will decide whether it is 
to answer the purposes designed. 

It appears that James McGill arrived at the age majority the 31st of August, 
1841; Susan, the 23d of June, 1844; John, the 2d of May, 1846; and Olivia, 
the 3d July, 1848. The crops of the years 1840, 1843, 1845 and 1847 would 
have been gathered and been received during the respective periods of their 
minority ; and it is only for the amount of the mother’s indebtedness to them at 
the respective periods of their majority that they are entitled, if at all, toa 
mortgage against their tutrix ; after that time, she was merely their negotiorum 

estor. 
. Against the claim of James and Susan, the oldest children, the opponent has 
pleaded the prescription of four years, under the 356 article of the Civil Code, 
. by which the action of the minor against the tutor, respecting the acts of his 
tutorship, is prescribed. Although this plea may be, and has been waived by 
the parties inter se, it cannot be waived to the prejudice of creditors, who have 
the right to use it themselves. C. C., art. 3429. Durnford v. Clarke, 3 L. R. 
201. This disposes of the claims of two of the children, growing out of the 
tutorship of their mother. Whatever liability she may have incurred towards 
any of her children, since they arrived at the age of majority, has not been 
incurred in her capacity of tutrix, and she is not liable to account to them as 
tutrix. It is not deemed necessary to make any remarks upon the objection 
taken, that the plea of prescription comes too late, as if a plea of prescription could 
not be filed at any stage of the suit, even in the Supreme Court, but become 
prescribed itself. But the true view of the case, although casually hinted at, 
has not yet been given; it is not and never has been one either of tutorship or 
of administration, and the rules of law applicable to the settlement of such cases 
can have no bearing on this. The true functions of courts of justice are to arrive 
at truth, and to disregard the forms in which matters may be clothed which are 
brought before them for investigation, or to regard them only so far as they may 
assist in arriving at a correct conclusion. 
* A judgment rendered by consent of parties, or by collusion between them, with- 
out actual litigation, is not in the true sense of the term a judgment, or to have 
effect as such, but only as an agreement of the parties, binding perhaps upon 
them, but upon no one else. -A sale, although conducted with legal formalities 
and clothed with judicial forms, yet if made only to consummate a private 
arrangement, possesses none of the essential attributes of a forced judicial sale. 
These principles have been so often recognized and consecrated by the courts of 
our own State, and especially by courts of equity of all countries, that it is 
unnecessary to refer to special authorities in support of them. An administrator 
of a large estate, not involved, receiving large revenues from it, invests them by — 
private act in the purchase of land and slaves for and in the name of the widow 
and heirs, he builds houses, and makes expensive improvements on the property, 
purchases bank stock, receives the dividends, deals with the funds of the estate 
as if they were his own, and at the close of his administration the widow and 
heirs ratify all his acts, acknowledge themselves to be joint proprietors of the 
property thus ‘acquired by him, and divide it between each other. This is all 
shown by the administration of McCall in Mississippi, as exhibited in the 
account there rendered and the record from the probate court. 

A’ woman is confirmed in the tutorship of her children. She never takes pos- 

session of their property. She never personally administers it, Nove of the 
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revenues go into her hands, except such as she may need for her personal use. Succession oF 
The property and the administration of it is delivered over to her brother-in-law, Mc@tv. 
the uncle of the children, as her agent. He administers it, receives the reve- 

nues, with them purchases property in the name of the tutrix, some of which 

the heirs claim, (the Cammack tract,) and other purchases they repudiate. One 

of these children, after arriving at the age of majority, (James McGill) acts for 

eight years as the agent of his mother, with the uncle and brother-in-law. Out 

of the revenues of the estate they make heavy payments upon property pur- 

chased by them in her name. They expend some $30,000 in three years, in 

improving a plantation of the estate. They take possession of all the property 

purchased in the name of the tutrix; they blend and intermingle with it the 

property of the estate; cultivate it together; they claim and receive the revenues 

of the whole. Long after the majority of the youngest of the children they 

make payments on the property purchased in her name. The heirs permit 

from eight years downward to two, after their majority, to elapse without ever 
demanding from their tutrix a settlement. They do it at last only to protect her 

from the consequences of un unfortunate speculation made by them, but in her 

name. 

In conclusion, we recapitulate: st. That all the property owned by James 
McGill in Louisiana at his death was community property ; and that one-half 
of it and of its subsequent increase and revenues belong to his widow, Penelope 
McGill. 2d. That as heir, inheriting one-fourth part of the succession of her 
three children, she is the owner of the one-eighth part of the succession of their 
father, and entitled to the revenues of the portions so inherited since the dates 
of their deaths respectively. 3d. That ten per cent commissions should be 
charged the heirs and allowed the tutrix, on the amount of their annual reve- 
nues. 4th. That the tutrix is bound to charge the heirs, and to credit herself 
in her account rendered in this State, with the support and education of the 
children, say $39,000, or so much as has been proven. 5th. The court should 
allow the widow her dower interest in Mississippi, according to the laws of that 
State, in the real and personal property situate there, belonging to the succession 
of McGill, and its subsequent revenues, and in all the property subsequently 
acquired there, and the revenues of said property, no matter where realized or 
accrued. 6. Instead of allowing $7700, as having been received from D. M. 
Bondurant, tutor, as sworn to by McCall, only $3711 64, the balance shown by 
his final account, should be allowed. That $7510 66 should be deducted, the 
same having been lost in the hands of James Armor, and $37,608 92, the amount 
of the crops for the years 1835, 1836 and 1837. 7th. That $38,133 70 should 
be deducted, the same being the net proceeds of the cotton raised on the Ducker 
place after it was purchased; or that Mrs. McGill should be allowed the same 
proportion of this sum as she had capital invested in the land, and the value of 
her interest in the slaves, &c., that produced it, and that her pro rata proportion 
of the cotton raised on the Cammack tract of land should be allowed her. 8th. 
That in this suit no account should be taken, and no allowance made the minors, 
for any revenues accrued to them severally after they arrived at the age of 
majority. 9th. That the plea of prescription of four years should be sustained 
against the claims of James and Susan McGill. 10th. That a partnership 
should be decreed to exist and to have existed between the said Penelope 
McGill and her children since 1832, managed and administered by their agents, 
and that their liabilities towards each other and towards third persons are the 
same as those of ordinary partners. 


Benjamin and Micou, for appellees, contended: James McGill died in 1832, 
leaving a wife and seven children. His residence and that of his family was in 
Mississippi, where his principal estate was situated, but at the time of his death 
he possessed a plantation and slaves in the parish of Concordia. Mrs. McGill, 
his widow, and Dugal McCall, were appointed joint administrators in Missis- 
sippi. No administrator or curator was named in Louisiana, but D. M. Bondu- 
rant was appointed tutor of the minor children and acted as such until February; 
1834, when Mrs. P. McGill, the mother of the minors, was duly sworn and 
qualified as their natural turix, and succeeded Bondurant in the administration 
of their property. Three of the minors, heirs of McGill, died, and no account 
was ever rendered of the administration of the tutrix until the present, which was 
filed in September, 1849. 

This account is a statement of the proceeds of all the crops made on the 
Lonisiana property, and of the expenses and disbursements made or incurred 


43 








338 SUPREME COURT OF LOUISIANA, 


Succession oF for it. It did not pretend to settle the rights of Mrs. McGill as co-heir of her 
McGixt. ewe children, or her commissions, but was simply a statement of receipts 
disbursements; and it was filed with full knowledge that it would be 
, : opposed hy the curator of Ducker’s estate, who was a large creditor of Mrs. 
McGill. As it was well understood that every possible objection would be 
urged by this creditor, the account was presented to enable him to present his 
objections, and to settle contradictorily with him the rights of the heirs. The 
opposition was accordingly made, and abounds in charges of fraud, collusion and 
combi . The argument presented in support of it reiterates these charges, 
and att to influence the mind of the court by references to another contro- 
versy between the same parties, which this court has decided against the 
present appellees. As to the suit referred to, it is unnecessary to say more 
than that it has nothing whatever to do with the present ; and we rely upon the 
good sense of the court not to permit its attention to be withdrawn by considera- 
tions extraneous to the case now before it. 

The account was made up by stating, on one side, the proceeds of the crops, 
and on the other, the expenses incurred. Both sides of the account were sup- 
ported by vouchers ;—the account-sales of the merchants, and the biils for dis- 
bursements ;—but for convenience these vouchers have been omitted from the 
transcript. The nominal balance against Mrs. McGill, after deducting the dis- 
bursements from the receipts, was over $150,000, but the parties expected the 
amount to be reduced and the true amount ascertained, on the opposition of the 
creditor. This we conceive was fairly and properly done on the trial below. 
Every well founded objection was admitted, and credit given accordingly. The 
opponent declined arguing the cause below, and the court had only the opposi- 
tion before it, yet the counsel for the heirs and for the appellant opposed no 

? credit which seemed fair and reasonable. 

The following allowances were thus made: Before submitting the cause, the 
errors resulting from charging in the accounts items which had already been 
accounted for in Mississippi were corrected. These reduced the account by 
about the sum of $22,000. The appellant claims a further reduction for the 
proceeds of sixty bales of cotton for this account, but we believe he is not enti- 

: tled to it. Mrs. McGill’s commissions of ten per cent on the revenues was 
allowed, although they had not been invested; and no claim was made against 
her for interest. She was allowed rent for her lands which had been cultivated 
by the slaves and stock of the succession, and at its expense. She was allowed 
her share in the successions of the three children who died after the father. 

If the court finds a single item allowed by the judgment, which it believes to 
be either fraudulent or illegal, it must be stricken out ; but if the amount allowed 
by the judgment be really due to the heirs, the judgment cannot be successfully 
assailed by broad and general charges of fraud. We will give to these charges 
no further notice, but proceed to treat the case as a matter of account and of 
law. 

And first, we will here repeat those objections in the brief, which are already 
answered and allowed by the judgment of the lower court. The judgment 
allows to Mrs. McGill: 1st. Ten per cent commissions upon the revenues of 

the minors. 2d. Rent of her lands cultivated by slaves of the succession. 34. 

Credit for $7500 lost by the bankruptcy of a commission merchant. 4th. Her 

distributive share of one-fourth in the successions of her three deceased chil- 

dren. 5th. The account had ulready been corrected in the progress of the trial 
4 by the deduction of some $22,789, which, on comparison of the Mississippi and 
-* Louisiana accounts, were found to have been accounted for in the former. 
These deductions reduced the sum due to the heirs to $84,000, for which the 
judgment was rendered. The appellant has taken pains to repeat in his brief 
the objections on which these deductions were made, no doubt with the hope 
of creating a prejudice in the mind of the court against the entire claim of the 
heirs; but we are satisfied that this hope will not be fulfilled. The reductions 
have been made; the appellants do not complain of them; and the question 
before the court is not whether the account was surcharged, but only-~whether 
the judgment upon it is correct. 

e will therefore assume, as the basis of our investigation, that the judgment 
of the lower court must be presumed to be correct until shown to be otherwise 
by the appellant; and, laying out of the question those objections already met 
and satisfied by the judgment as it stands, will proceed to consider those which 
Were not allowed below. If these objections be met, the judgment must stand, 
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1. The first to be considered is the allegation that there was a community of Succession oF 
acquets between McGil! and wife, under which Mrs. McGill became owner of; McGttu. 
one-half the property left by him in this State, and entitled in her own right to 
half its proceeds, ° 

It is fully admitted that McGill and wife were not married in Louisiana, and 
never resided there; but it is contended that the community laws of this State 
are real statutes, governing all the property within its limits, and consequently 
that if a married man residing abroad purchases property here, a community is 
created by our law between him and his wife as to the property so acquired. 
The Spanish law is principally relied on, the marriage having occurred before 
1825, but it is also argued that art. 2370 of the Code has made no change in this 
respect. We will examine these positions, taking the Spanish law as it was 
declared by the judges of this State while in force here. 

In the case of Saul v. His Creditors, 5 N. S., two texts of the Spanish law 
are quoted, one from the Partidas, translated as follows: ‘*And We say that the 
agreement they had made before or at the time of their marriage ought to have 
its effect in the manner they may have stipulated, and that it will not be avoided 
by the custom of the place to which they may have removed. And so we say 
it would be if they had not entered into any agreement, for the custom of the 
country where they contracted the marriage ought to have its effect as it regards 
the dowry, the arras and the gains they may have made, and not that of the 
place to which they may have removed.” ‘The other text is from the Fuero 
Real: «“ Every thing which the husband and wife may acquire while together, 
shall be equally divided between them.” ; 

The error of the counsel consists in taking one text of the law to the exclusion 
of the other. He has not noticed the law of the Purtidas at all, but relies 
entirely upon the construction given by the court to the law of the Fuero Real. 
But both texts were of equal force and dignity. They were laws on the same 
subject, and of the same character; consequently, if one was to be classed as a 
real statute, so was the other. ‘There was nothing whatever to distinguish the 
character or class of one from that of the other. If all property in Louisiana 
was governed by the Fuero Real, so it was governed by the Partidas; and yet 
there is an apparent conflict between the two texts. Under one, the property 
was common, no matter where the owners were married or resided; under the 
other, it was not common if the parties were married in a country where the 
community of acquets did not exist. 

The principal object of the decision in Saul v. His Creditors, was to reconcile 
this apparent conflict. It was held, that under the Partidas the law of the place 
of marriage governed only so long as the parties remained at that place; and that 
on their removal to a country under Spanish dominion, their acquisitions were 
governed by the Fuero Real. It is declared by the learned judge who pro- 
nounced the opinion that this article of the Partidas had received such a restricted 
interpretation by every Spanish writer from Gregorio Lopez, in 1555, down to 
Febrero, in 1781; and it is obvious that without such limit it would conflict with 
the law of the Fuero Real. It was accordingly decided, that Saul and wife 
having married in a country where no community was recognized, and having 
removed to Louisiana, and afterwards acquired property, that property became 
common. In other words, their acquisitions, while they remained in the country 
of their marriage, fell under the rule of the Partidas; and the acquisitions after 
removal, under the rule of the Fuero Real. This seems to be the natural result 
of the two texts, and the judge begins by stating that the general opinion of the 
bar and the bench had been, that the property acquired after removal became 
common. 

The only question involved in that case seems thus easily solved, and readers 
of the present day cannot appreciate the necessity of the very elaborate disquisi- 
tion which follows in the same opinion, upon the question of real and personal 
statutes. There are statutes strictly personal: for instance, criminal laws and 
laws regulating the domestic relations, but all laws in rejation to property regu- 
late the rights of persons in the property. No law was ever passed, nor can we 
conceive a human law which can regulate things without affecting persons. or 
the rights of persons. Consequently there can be no statute purely real. The 
division of statutes which regulate the rights of property into real and personal 
must therefore necessarily be arbitrary or fanciful. Where the Legislature is 
supposed to have more particularly in view the regulation of persons and their 
rights, resulting from their peculiar condition or relations, there the statute is 
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Succession oF classed as personal; where the rule is applicable to all property without excep- 
McGitt. fe, ho omemte is called real. We do not know that any writer has made the 


‘ 


n precisely in this manner, nor do we know that any two writers have 
laid down preci the same rule. Every one is free to make the line of 
division for himself, and the attempt to decide which is the true line by 
authority of the learned, is illusory. The most industrious research can lead to 
no conclusion except that which the judge arrived at in this case. ‘‘ Where he, 
therefore, (d’Aguesseau,) and so many other men of great talents and léarning 
are thi und to fail in fixing certain principles, we are forced to conclude that 
they he iled, not from want of ability, but because the matter was not sus- 
ceptible of being settled on certain principles.” 5 N.S. 595. 

Things which are indefinite in themselves cannot be defined; and it is there- 
fore impossible to say, in the majority of cases, whether a statute affects persons 
more than property, or the reverse. As to a very few statutes, such as registry 
laws, most mimds would agree in the opinion that the Legislature had in view 
principally the regulation of property; but in the mass of statutes there would 
be an equal division of intelligent opinions whether they should be classed as 
realor personal. The law regulating community is such a law; it regulates pro- 
perty and it applies only to a particular condition or class of owners. The most 
enlightened and learned have differed and will continue to differ on the question. 
We must therefore venture to express our surprise that the distinguished judge 
who pronounced the’ opinion of Saul v. His Creditors, after demonstrating the 
impossibility of making the distinction, should himself attempt to make it. After 
showing that the weight of authority on the two sides was equal, he concludes 
that in his opinion the statute in question was real. Yet it does constitute a 
general regulation of property. It is an exceptional regulation dependent upon 
the peculiar position of the owners, and may be as well said to be a regulation 
of marriage as one of property. That it is both every one will agree; to which 
it most applies no man can decide, even to his own satisfaction, much less to the 
satisfaction of others. 

The subject was evidently a favorite one with the judge. Nearly all the 
treatises on the conflict of laws, then extant, were in foreign languages, and it 
was natural in one who had studied them carefully to give to the profession the 
benefit of his researches. But to make the rights of parties depend upon dis- 
tinctions so purely fanciful and refined, can never be satisfactory. Nor indeed 
does it seem te have been necessary in that case. Whether the law was real or 
personal it was the law of the State. It plainly provided that the property 
acquired by married persons should be common; and where the married persons 
an the property were both under the dominion of the same law, what room 
was left for the application of any foreign law? The attempt to create an 
exception consequent upon the marriage having been celebrated in a foreign 
country, was answered at once by the uniform and concurrent interpretation 
given to the article of the Partidas. 

In the case of Saul v. His Creditors, both the husband and wife had removed 
to Louisiana, but in the subsequent cases of Cole v. Cole, 7 N.S. and Dizon v. 
Dizon, 4 L. R., the husband alone had come to this State. Upon the well set- 
tled principle that a wife has no other domicil than that of her husband, it would 
seem that the residence of the husband here was equivalent to the residence of 
both parties, and this is, of itself, sufficient to decide the question. But the 
judge prefers to carry out the distinction he had so elaborately drawn in the first 
case, and declares that the community existed because the law was real. 

But in all these cases, at least one of the parties resided in the State at the time 
the property was acquired. The counsel for the appellant is the first who has 
seriously presented: an argument to the court in support of the proposition that 
property purchased, when both husband and wife reside out of the State, 


' becomes common. He tells us that the title to millions are involved in the deci- 


sion of the question, and we concur with him that it is so. But we must add, 
that so universal and uniform has been the opinion of the bench and the bar 
against a community existing in such cases, that these titles have hitherto reposed 
upon that opinion in complete security. A contrary decision would produce a 
most profound and disastrous effect. No principle could be affirmed by the 
one re well calculated to destroy all security of titles and to create confusion 
and doubt. 

_ The counsel admits that the precise question was decided in Packwood’s case, 
in 9 R. R. and 12 R. R.; but speaks lightly of the opinion, as a single opinion 
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inconsiderately Ete 2 But it is obvious that the question was directly presented Succession oF 
to the court. The parties were married abroad; they came here to reside, and McGttt. 
they again removed to another State. 1t was held that when they came here to « 
reside, they came under the regime of the community as to all property after- 

wards acquired ; that so long as they resided here this rule continued, but that 

the property acquired after their second removal was not common, because the 

law had ceased to apply to them. This the court states to be the legitimate 

deduction from the principles laid down in Saul v. His Creditors, and Cole v. 

Cole; and the opinion pronounced in the first case was repeated in the s@cond. 

We must therefore assume, that even under the Spanish law, the position 
assumed for the appellant could not be maintained. But since the Code of 1825, 
and the repeal of the Spanish law in 1828, it becomes almost preposterous to 
raise such a question. So long asthe general provision of the Fuero Real 
remained unrepealed, argument might be listened to on the subject; but since 
the repeal of that law the position has no basis whatever. It might well be held 
while the general law was in force, that a statute declaring the community in one 
of the cases, already embraced in the general law, did not repeal its application to 
other cases. But now the general law is epealed, there is no statute in force 
creating this exceptional and peculiar title to property except the articles of the 
code. If the case be not within the scope of these articles, how can such a 
title exist ? 

But we think it apparent that the Spanish law was precisely the same with 
that now contuined in our code. The Spanish legislators were not so affected 
with the spirit of their illustrious compatriot Don Quixote, as to attempt to 
regulate the relations of married persons all over the world. They were satis- 
fied to provide for the families under their protection, and hence their law, like 
our own, required both the residence of the parties and the acquisition of pro- 
perty to make it common. 

The general question, whether the property purchased in foreign countries is 
governed by the law of the. place of the property or of the matrimonial domicil, 
is learnedly discussed and the conflicting opinion of authors collated in Story’s 
Conflict, § 145 et seq., and the only possible result of all the learning and research 
wasted on the subject, is that the mind is left as undecided as before. It is like 
the distinction between real and personal statutes, too fine to be capable of defini- 
tion. But we are relieved from all this discussion by a very slight attention to 
the facts of this case. The law of Mississippi, the matrimonial domicil recog- 
nizes no community, consequently no such title can result from that law; while 
the law of this State provides for a community only when the parties reside 
here, and their residence being abroad, it has no application to their property. 
There can be no conflict to be reconciled between two laws in a case where both 
laws lead to the same result. 

If, on the other hand, the appellant had succeeded in showing that the Spanish 
law would have created a community, he has failed to show that that law ever 
applied to the property now in dispute. It is certain that no community was 
created in Louisiana by the mere marriage in Mississippi, and before any pro- 
perty was acquired here. No community could exist before the property was 
acquired, and there is no proof that any property was acquired before the 
Spanish Jaw had ceased to be the law of Louisiana. 

Nor is this a question of inheritance, which, as to real estate, is always gov- 
erned by the law of the situs. The husband is not sole owner of the commu- 
nity, nor does the wife receive from him as heir. She isthe partner in its 
acquisition, and he has no more control over her share in his will, than he has 
over the property of strangers. So true is this, that where the husband devises 
half his estate to his wife, she receives the half of the common property in her 
own right, besides the half of his share under the will. Theall v. Theall. : 

It is not a question arising from a conflict of laws. We admit that the law of 
Louisiand alone regulates the whole subject, and the question is what is that 
law? We contend that it creates no community except in case of residence 
here. Our own law does not create such a title in the wife to acquisitions of 
the husband while both are absent, and the argument of the appellant has no 
basis whatever. 

We do not follow the counsel into his discussion of the natural justice or 
equity of the position which he assumes. It is true that the wife has neither 
dower nor inheritance in the lands of the husband acquired here, and she may 
in some cases be left destitute of support, while heirs enjoy the wealth of her 
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Succession - But all such considerations should be presented to the Legislature, 
McGitt. h has the power to alter the law, and not tothe court. The court cannot 
make new rules upon every new case of supposed or fancied hardship. It can 
. al only administer the law as it is written. 
4° 2. We next consider the objection that the mother has made no charge for 


the maintenance and support of the minors. As the domici! of the family was 

in Mississippi, and the principal property there, it seems both legal and natural 

that'their support should be drawn from that property. The calculation in the 

brief a8 t6 the supposed amount of this expense, is entirely fanciful. The 

expen a family living on a plantation is inconsiderable. The accounts in 
) Mississippi show various payment to Oakland College, and in addition to these 
2 there isa sum of $1911 charged to the heirs of McGill, besides the sum of 
$5058, which the brief of counsel assumes to be the only charge made to this 
account. McCall swears that the children were supported from the Mississippi 
property, and there is nothing in the accounts or in the record to create a sus- 
picion of his veracity. The nature of the numerous items charged to the estate 
in the Mississippi accounts is not shown; but the fact that the property remained 
undivided and under administration of the mother, gives rise to the presumption 
that her family expenses were charged as debts of the estate. This presump- 
tion, together with the items above enumerated, fully corroborate the testimony 
on this point. The minors being supported from their property at home, there 
would be no propriety in charging their support again to the property in Lou- 
isiana. 

3. The next objection to be noticed, is to an item of $7700 charged as received 
from Bondurant, former tutor of the minors, and this objection is based on the 
“ account filed by him in court, which presents only the sum of $3711 64, as due 
* by him. Yet the accounts of Fisk, Burke § Co. show that the larger sum was 
actually transferred from his account to that of Mrs. McGill, so that the item 
is doubly supported by this account and by the oath of McCall. The discre- 
pancy is easily accounted for; the account was probably rendered in court before 
full returns were received from the commission merchant, and when these 

j returns were received the settlement was based on them and not on the judicial 

: account. 

4. The crops raised on the Ducker or Botany Bay place are also carried into 

* the account, and to this the opponent also objects. The land alone belonged to, 
i 3 Mrs. McGill. She had no slaves and no stock. The plantation was supplied 
tr with labor and implements, almost exclusively from the estates of the succession, 

and no separate account was kept of expenses. ‘The crops were carried into 

\ the same account with those of the succession, and the gross expenses are 

mf charged against the proceeds. This is equivalent to charging them pro ra/a on 
the separate crops. The allowance of rents for the land is sufficient remune- 

. ration; nor do we believe that the result would be materially altered, by distribu- 
ting the net proceeds, pro rata, to the value of the two properties employed in 

producing the crops. ‘The position that she must be credited in proportion to 

[2 the price paid by her for the land is entirely untenable. The price itself was 
extravagant and ruinous, and it was given for all the land, wooded as well as 

cleared. The only land that contributed to produce the crops, was the cleared 

fields, consequently she could only, in any event, be entitled to a share in pro- 

b portion to their real and not their exaggerated value of the acres actually culti- 
vated. As lands remain, while slaves and stock are perishable, the latter are of 
course entitled to a much larger’share of the proceeds, in proportion to the value 
i of the capital, than the former. It is therefore idle to pretend that she is enti- 
Py tled to two-thirds the crops, because she gave $56,000 for the lands. ‘The mode 
adopted by the judge below, of allowing a rent for the lands, was the most 
simple as well as the most equitable mode of settling this division. 

5. The counsel attempts to exclude the crops of 1835, 1836 and 1837, from 
the account, on the ground that McCall says they were principally employed in 
improving the plantation, it being much out of repair. But this testimony is 
entirely too loose and vague to deserve attention. The bills of expenses were 

Fi kept for those years by McCall himself, and were filed in court and stated in 

} the account. any other expenses were incurred the bills would also have 
i been produced. The testimony therefore that the proceeds went principally to 
i Improvements amounts to nothing. Mrs. McGill was bound to render her 
3 account to the heirs. The proceeds of crops which came into her hands must 

be charged to her until evidence is produced of their specific appropriation to 
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other objects. They cannot be accounted for by the mere statement of a wit- Succession or 
ness that they were principully employed in improvements. * ng McGILL. 

6. It is assumed that no credit should be given to the heirs after the d 


when they respectively became of age. The property remaining under the * 
administration of the mother after her children became of age, she owed them 
an account as agent. ‘The balance against her carried no mortgage, but it was 
not the less a debt, and to be allowed iu settlement. This was the principle on 
which'the judgment was rendered, and it is obviously correct. 

7. It is claimed that a partnership be decreed between the mother and her 
children. There is no basis whatever for this pretension. The youn of the 
children only became of age in 1848, the last year for which Mrs. McGill 
received the crops of this estate. This sufficiently accounts for the fact that 
the property remained undivided, and relieves the case of any shadow of sus- 
picion that any new convention between the heirs and their mother had altered 
the legal relation resulting from the existence of her tutorship and agency. 

8. The plea of prescription. We admit, that under the French authorities, 
the action of the ward against the tutor for an account is barred by the pre- 
scription ‘‘for the acts of the tutor,”—*‘pour les faits, etc.” C. C.356. 2 Toullier, 
No. 1275. 3 Duranton, No. 642. 2Troplong, Pres., No. 488. Vazeille, Pres., 
No. 574. 1 Zachariae, 250. 2 Marcadé, p. 262, No. 475. Sirey, Code Annoté, 
art. 475, note 12. But we submit that the objection comes too late. The 
opposition is in the nature of a revocatory suit, which is barred by one year. 
The rendition of the account effectually bars the plea as to the accountant. If: 
the debt was prescribed, the act of reviving it by filing the account is one of those 
acts of which creditors may complain. But they must do so within the year, 
else their demand is barred. In this case the account was filed and an opposition 
made to it on various grounds, but not including prescription. This opposition 
was pending more than one year before this plea was filed. If the whole oppo- 
sition had been delayed for the same time, it would have been too late. But 
the interposition of the plea was equivalent to a new opposition. It presented a 
new and distinct objection to the accounts. It complains that a debt barred by 
prescription has been renewed. It ought, therefore, to be treated as a new 
suit, and as such is itself prescribed. This plea is made only to the claims of 
the two oldest of the heirs, and does not affect the others. 

An attempt is made in the brief to cast suspicion upon the account, by the 
pretence of concealment of titles to property atquired since the death of McGill. 
This is both unjust and unfounded. Mrs. McGill answered the interrogatories 
addressed to her, and so did McCall. They stated what lands and slaves had 
been purchased, and did not produce the titles, only because they were not in 
their possession. But the names of the slaves are all stated in the Mississippi 
accounts, and the titles to the lands bought in this State are on the records. 
James McGill was present during the trial below, but the opponent did not 
think proper to call upon him for an answer to the interrogateries which had 
been served upon him. It was not his place to tender the answer. The oppo- 
nent does not pretend that he made any research for the titles, nor does he show 
what fact he expected to prove by them. He prefers to raise the cry of con- 
cealment. It can have as little effect on this point as the pretence that the 
accountant concealed the death of her children because the fact was not men- 
tioned in the accounts. Such broad cast assertions of fraud, on grounds so 
palpably unjust, show nothing but a desire to prejudice the mind of the court as 
to the true merits of the case. They do Jess harm to the person against whom 
they are directed than to their author, upon whom they will always recoil. 

It is proved that Mrs. McGill has paid to the opponent in this suit, on account 
of the purchase of the Botany Bay lands, some seventy thousand dollars; that 
the lands have since been sold under execution, the whole proceeds applied to 
the debt, and a balance of forty thousand dollars or upwards still remains due. 
This balance and her payments represent no value in her hands, for the property 
has ceased to be hers, and the large payments thus made by her fully account 
for the disposal of the proceeds of the crops of the succession. T'wo items, of 
about $16,000 in all, are charged in the Mississippi accounts, and the balance 
was paid from proceeds of the Louisiana property. The insolvency of Mrs. 
McGill is not owing to the claims of her children, as assumed by counsel for 
appellant, but to the ruinous contract made by her with the opponent himself, 
and the heavy amounts sunk forever in the purchase. The debt is no doubt 
due, but it is certainly not of @ character to enlist any peculiar sympathy, or to 
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SuccessiON oF justify attacks without very strong grounds upon the motives of heirs, who ask 

McGILL. ‘nothing but the payment of their money which came to the hands of their tutrix 
‘and agent. 

In conclusion, we submit that every just allowance was made by the lower 

court to the accountant, and that the judgment as rendered ought to be affirmed. 


The judgment of the court was pronounced by 

Eustis, C, J. Penelope McGill, the surviving widow of James McGill, 
deceased, applied by petition to the Court of the Ninth District, sitting in the 

sis parish of Concordia, for the homologation of her final account as tutrix of her 

children, James, Susan, John and Olivia McGill, (the wife of Augustus C. 
Watson) who were heirs of the said James McGill; she prayed to be released 
from all further charge of the estate of said heirs, and for general relief. 

The homologation of this account was opposed by the curator of the succession 
of Ducker. The balance admitted to be due by the tutrix was very large, and 
was reduced on the opposition to some $84,000. The judgment of the district 
court gave the heirs severally their share, with a tacit mortgage on the property 
of their tutrix. From this judgment the curator of Ducker’s succession has 

© appealed ; and the heirs of James McGill are before us as appellees, being the 
parties in adverse interest to the appellant. 

The changes which were made in the account, by which the balance was 
reduced to the amount allowed by the judgment, it is not necessary to notice, 
as they are acquiesced in by the appellees. We will proceed to examine the 
several grounds presented by the counsel] for the appellant for a reversal of the 
judgment. 

+ I. The district court determined that no community existed between James 
McGill and his wife. The first point made by the counsel for the appellant is, 
that all the property owned by the deceased at his death was acquired during 
his marriage, and was the property of the community; and that, by his death, 
she became of right entitled to one-haif of its revenues. 

The parties were married in Mississippi previous to 1825; neither of them 
ever resided in the State of Louisiana. The law of Mississippi, the place of 
their domicil, establishes no community of property between husband and wife. 
We do not consider the arguments relating to the existence of the community 

under the former laws of this State as applicable to the present case. It is 
| obvious that those laws would be utterly inoperative upon the parties unless 

they resided in the State or had property within it; and when, in 1828, by the 
repealing act, all the civil laws in force previous to the promulgation of the code 
4 were repealed, we are at a loss to conceive on what ground these former laws 
can be invoked by the appellees as regulating the matrimonial rights of parties 
domiciliated out of the State, and having no property, within it. It not being 
} shown that the property left by McGill at his death was acquired by him pre- 
vious to the date of the act of 1828, all inquiry as to the effect of any other law 
than that in force at the time the property was acquired seems to us quite 
superfluous. The code provides that every marriage contracted in this State 
superinduces of right partnership or community of acquets and gains, if there 
be no stipulation to the contrary. Art. 2369. A marriage contracted out of 
this State between persons who afterwards come here to live is also subjected 
to the community of acquets with respect to such property as is acquired after 
their arrival. Art. 2370. 
That no community existed, by virtue of the laws of this State, in property 
acquired by either of the married persons within this State, whose marriage 
Was not contracted within the State, nor who ever resided in it, we have always 
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understood as resulting from the evident sense of these articles. In the much ee or 
contested case of Packwood, 9 R. R. 438, the point appears to have been taken 

for granted, and we have acted upon it, in allowing the marital portion to the 

wife to which she. succeeded as by inheritance. Dunbar v. Dunbar, 5th Ann. 

159. Cooper v. Cotton, ante p. 256. 

II. The next objection to the account which we shall notice is, that the mother 
has made no charge for the maintenance and education of the children. It is 
urged by the counsel for the appellant that the expenses of the maintenance of 
the children should be charged against their estate in Louisiana, and not against 
their estate in Mississippi. But their domicil was in Mississippi; it was there 
they were brought up and educated. The revenues of the Mississippi property 
could certainly with great propriety be applied to their expenses, rather than 
those of the Louisiana property which was incumbered with debt. We do not 
recognize the right of the creditor in a proceeding of this kind to defeat an 
appropriation of this character, which presents no feature of fraud, and which 
appears to be in conformity with the just and proper order of things. It appears 
that these expenses were settled under the authority of a court of probates of 
the domicil of the parties, in an administration of the personal property of the 
succession in that State,—Mrs. McGill being the administratrix. By that set- 
tlement, the portion of each heir in the slaves in Mississippi was assigned to 
each, and a balance established to be due by her to the distributees. 

We do not find any sufficient evidence on which we can change the items 
charged for the expenses of the children’s support and education, or make any 
additional charge against the heirs in the present account. We concur with the 
district judge in the opinion, that they must be considered, so far as the appel- 
lant is concerned, as closed by the settlement of the estate in Mississippi. 

III. James McGill became of age on the 31st of August, 1841, and Susan on 
the 23d of June, 1844. Against the claims of these two heirs, the appellant has 
opposed the plea of prescription under the 356th article of the Civil Code, which 
provides that the action of the minor against his tutor, respecting the acts of the 
tutorship, is prescribed by four years, to begin from the day of his majority. 
The article 475 of the Code Napoleon is to the same effect, and it is conceded 
by the counsel for the appellees, that under the French authorities the prescrip- 
tion would embrace cases of this kind. Those authorities consider it immaterial 
whether any account has been rendered or not by the tutor, that an entire 
omission of this by the tutor does not prevent the prescription from accruing. 
Troplong, Prescription, 489. Although the debtor in this case may be con- 
sidered as having renounced this plea of prescription, nevertheless, the appellant, 
being a judgment creditor, can avail himself of it. Code, 3429. Pothier on 
Obligations, 700. Troplong, Prescription, 100, et seg. The claims of these two 
heirs against their mother and natural tutrix we consider as prescribed. 

IV. The claims of the two oldest being thus disposed of, it is only necessary for 
us to say, in relation to the ground urged by the counsel for the appellant, con- 
cerning the decreeing of a partnership between the two other heirs and their 
mother, that the evidence establishes no such relation between them. 

The counsel for the appellant states in the close of his printed brief, that the 
true view of the case, although hinted at casually, has not yet been given; it is 
not and never has been one either of tutorship or of administration, and the rules 
of law applicable to the settlement of such cases have no bearing on this. 
Throughout the argument are charges of fraud and collusion, and the court is 
appealed to to adjudge the administration of the succession in Mississippi and 
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Bvccesston or thé tutorship in this State as mere means of spoliation. If such be the character 


of the case, it is to be regretted that the present form of remedy should have 
been adopted by the appellant, and that the whole subject is not brought before 
us in a proper suit, and under proper allegations, to enable us to adjudicate upon 
the whole. As the matter stands om the appeal, we necessarily confine our- 
selves to the matters adjudicated upon in the court below. The judge who 
decided the cause had not the benefit of an argument from the counsel for the 
appellant; his reasons are not given at length; and it is not surprising that any 
decision on such multifarious matters presented as these are, should be, at best, 
but an approximation to the real merits of the cause. Although we are not 
satisfied with the manner in which several of the charges are stated, either as to 
form or the principle on which they appear to be based, yet we have not suf- 
ficient evidence that another mode of stating them or a different principle would 
lead to a result materially different. 

We think it was incumbent on the appellant to have placed the cause before 
us in such a manner as would have enabled us to close this litigation; which if 
continued as the case has been conducted in the court below, affords little pros- 
pect of any termination. And for this reason we are averse to remanding the. 
cause. 

It is therefore decreed, that the judgment of the district court, so far as the 
same relates to the claims of James McGill and Susan McGill against their 
mother and natural tutrix, resulting from her tutorship and the tacit mortgage 
resulting therefrom, on the property of their said mother, be reversed; and the 
opposition of the said curator of Ducker to said claims be sustained, and the said 
claims be disallowed; and that in other respects the said judgment of the district 
court be affirmed; the costs in both courts to be divided between the parties,— 
appellant and appellees each paying one-half. 





Mary Ann LertwitcaH v. J. G. W. Lerrwitcu. 


Where a partner in a commercial firm obtained the administration for the liquidation of the 
concern after the decease of one of the partners, and in five years had not accounted for 
his administration, upon being sued by the administratrix of the deceased partner, it 
appearing that the books had been kept by him and were so defectively and negligently 
kept that it was impossible to make out a satisfactory statement from them of the respec- 
tive indebtedness of the partners, he will be held accountable for the entries which appear 
against him, and will be required to furnish satisfactory vouchers for his offsetts. 


PPEAL from the District Court of Iberville, J. J. Burk, J. W. E. 
Edwards and T. A. Clarke, for plaintiff. J. Berry and Race and Foster, 
for defendant. The judgment of the court was pronounced by 
Preston, J. It appears that a mercantile firm existed, composed of A. T. 
Leftwitch, John N. Wilson and J. G. W. Leftwitch. The two first owned each 
three-eights interest in the concern, the last two-eighths. It was dissolved by 
the death of A. 7. Leftwitch, in December, 1845. In January, 1846, the 
defendant, J. G. W. Leftwitch, as surviving partner claimed and obtained the 
administration and liquidation’ of the partnership, and it appears during his 
administration acquired the interest of the partner Wilson, so as to represent 
five-eighths of the concern. The plaintiff, Mrs. Leftwitch, was appointed 
administratrix of the estate of her deceased husband A. 7’. Leftwitch. 
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In December, 1847, about two years after his appointment, Lefiwitch, the Lananey 
administrator, rendered the account of his administration, to which Mrs. Left- se 


witch, the administratrix of her husband, the deceased, filed oppositions on vari- 
ous grounds.. The case remained untried for two years, and then, on motion of 
the administrator, was referred to auditors. In March, 1850, they made a report 
accompanied by the following statement: 

‘Your auditors would respectfully represent that the books were kept by J. 
G. W. Leftwitch, the defendant in this cause, and one of the partners in said 
firm, and that they have been kept in such a manner as to render it impossible 
to say with any degree of certainty how the firm stood at the close of the part- 
nership. For the following reasons : 

“1. No account of stock was kept; hence the most important account and 
key to the whole business is wanting. 

**2. Less than half the cash account was found to be posted from the journal. 
See p. 75 ledger. 

«3. Many entries are found in the ledger that have no foundation in the 
journal; therefore these entries are no evidence either of the receipt or pay- 
ment of money without other vouchers. 

“4, The account of Sheffield and Lithgow, as exhibited on the books, shows 
them to be indebted to the firm of A. T. Leftwitch § Co. in the sum of $3085 
52, while accounts current and receipts from Lithgow and Sheffield show that 
the firm owed them. 

“5. The sum of $1474 70 purports to have been charged in a certain memo- 
randum book which your auditors have never seen, and only know that such is 
the fact from an entry in the journal at the close of each month, setting forth 
such an amount charged in memorandum book. 

**6. Each of the partners in the firm are credited with so much stock, and no 
stock account having been kept, there are no corresponding debits, consequently 
the books cannot be balanced. 

‘*‘ Your auditors, therefore, found it necessary to report from the journal the 
entire business of the firm as there entered. But we regret to be compelled to 
state, that after all this labor, we were only the more thoroughly convinced that 
the books were kept in a very loose and careless manner ; because the credit 
side of cash is greater by $3875 than the debtor side, which is impossible when 
the books are regularly kept. See p. 75 reported. 

‘‘ Your auditors would thereupon respectfully state, that after a careful exami- 
nation of the books and papers placed in their possession, they are clearly of the 
opinion that the assets of the late firm of A. T'. Leftwitch & Co. amounted to a 
considerable sum more than their liabilities, and would therefore respectfully 
suggest, that J. G. W. Leftwitch, the defendant in this cause, be held to abide 
by his own entries in the journal as re-posted in the ledger, and that he be 
charged with the same; and, also, that he be allowed a credit for all the liabilities 
of the firm which he may show, by voucher or otherwise, has been paid by him. 

‘We would also state, that many of the vouchers placed in our hands appear 
in the books; these we have rejected, because in the following statement (which 
we respectfully submit as the result of our labors) the balance of each amount, 
whether a debit or credit, only is considered. 

“Your auditors would also respectfully state, that they have carefully ex- 
amined the account as filed by the defendant in this cause, and that it is their 
opinion it ought to be rejected as having been founded i in error, and consequently 
the conclusions there arrived at are wrong.” 
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Lertwitch § These statements were not controverted in his answer by the administrator. 
‘Lertwitcn. We concur, therefore with the auditors in opinion, that his account should be 


Se. 


rejected and the account of the auditors substituted in its stead, subject to all his 
reasonable objections; and their report, like that of other auditors, should be 
regarded as correct, until clearly shown to be incorrect by oppositions. We feel 
the force of this remark peculiarly in the present case, for it is presented by the 
defendent in his accounts, oppositions and arguments, in such an intricate man- 
ner that after giving to it all the consideration consistent with our duty to other 
litigants, we may possibly do him injustice from not understanding his case. In 
his capacity of surviving partner and administrator, it was his duty, in one year, 
to wind up the partnership and render a clear account, accompanied by vouchers, 
so that it might be easily understood, and to have afforded every facility to close 
it with the least possible delay. Now that five years have elapsed, a very plain 
account, extracted with immense labor by the auditors from books badly kept by 
the defendant, is attacked by objections which, with much labor, we find it very 
difficult to understand. 

The auditors can give no account of the stock of the partnership. They 
therefore charge the defendant with the accounts found in the journal kept by 
him to the credit of the firm. They credit him with the monies drawn by the 
partners and with a large account to the credit of the firm ascertained not to be 
due. They credit him with all payments for which he has furnished vouchers, 
and all others ascertained by them to have been paid; and charge him, in favor of 
the widow and administratrix of A. T. Leftwitch, with three-eighths of the 
balance. 

The defendant opposed the report on the ground that claims of the firm to 
the amount of $2716 with which he was charged, he had stated in the account 
rendered by him two years before, had not been collected, and contends that his 
statement is to be taken for granted, because not then opposed. The oppositions 
of Mrs. Leftwitch to that account were broad enough to enable the court, with 
the statement of the auditors, to reject it entirely. The defendant should have 
shown, in opposition to the report of the auditors, that he had not yet collected 
these accounts, and should have accounted for his failure to collect them. 

A large item of these debts, amounting to $1290 81, was due by Leftwitch 
and Wilson, as owners of a sugar plantation. Being the principal partners in 
the mercantile firm, it is not to be presumed that this debt was collected, but 
rather that it remained unpaid, subject to the settlement of the concern. Left- 
witch’s half of the debt should be deducted from the balance found by the audi- 
tors in favor of his widow and administratrix. 

The defendant has further sufficiently shown, that about four hundred and fifty 
dollars have been paid out of the funds of the partnership on account of indivi- 
dual liabilities of A. 7. Leftwitch and his succession. Five-eighths of this 
amount should be deducted from the balance found by the auditors in favor of 
his succession. For the same reason we are inclined to think five-eighths of a 
medical bill paid Dr. Clements, should be deducted from the judgment. Also, 
three-eighths of an account settled with Nathan Gilbert should be deducted. 
We are unable to say that any other items claimed by the defendant should be 
deducted. 

The defendant insists that a final judgment should not be rendered against 


-him, because, as appears by the account he rendered in 1847, the firm owed 


debts to the amount of $1034, for. which he is bound in solido with the succes- 
sion of his deceased partner. He has furnished no evidence of the fact, much 
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less that the debts are still due. And even if they are, it is not a sufficient rea- Lertwitcu 
son that he should retain any longer the funds of the representative of his Sabewenes. 


deceased partner. 

On the trial of the case he unsuccessfully applied to the court for permission 
to withdraw some of his claims, and took a bill of exceptions, and now contends 
that at all events judgment of non-suit alone should have been rendered as to 
those claims. The controversy as to these accounts has been pending five years, 
and it is but just and reasonable that Mrs. Leftwitch should have them finally 
closed, and a decree for the balance due her as administratrix of her husband’s 
estate. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that Mary Ann Leftwitch, in her capacity of administratrix of the succession 
of A. T. Lefiwitch, recover from Jessee G. W. Leftwitch, the sum of one 
thousand one hundred and twenty-one dollars and eighty-five cents, with legal 
interest from this date, and that he pay all costs in the district court; the appellee 
to pay the costs of this appeal. 





L. F. Rogers v. RacHuet CHANDLER et al. 


Where the vendor takes a mortgage, to secure the payment of the price of sale, upon other 
property than that sold, in order to be entitled to the vendor’s privilege, if the act itself be 
not recorded in full, the inscription of the act must state the existence of the privilege, so 
as to show the intention of the creditor to inscribe it. 

A vendor who signs an act of sale made by the vendee, warranting the property free from all 
incumbrance, is estopped from claiming the vendor's privilege upon the property so re-sold. 


PPEAL from the District Court of Jefferson, Clark, J. 


This case came up on an appeal from a judgment against Edward Brown, 
the intervenor. 


Durant and Hornor, for the plaintiff, made the following points: Ist. No act 
has been done by plaintiff, Rogers, in any way showing an intention to renounce 
his privilege as vendor. Hence this privilege still exists on all the slaves sold. 
2d. The act of sale from plaintiff to defendant is properly recorded, and in accor- 
dance with law. A simple inscription, without transcription of the tontract of 
sale in the office of mortgages, suffices. 10 Duranton, (Brussells Ed.) sec. 207, 
p- 330. 1 Troplong, Priv. et Hyp., sec. 285, p. 435. 1 Persil, Régime Hypo- 
thécaire, 232, 236. On transcrit les actes de mutation de propriété: On inscrit 
les actes emportant privilége et hypothéque, Ib. 232. Webster’s Dictionary, 
verbo, T'ranscribe and Inscribe. See also 3 L. R. 112. 11 L. R. 264. 3 R. R. 
217. 12R.R., 279. Boner v. Mahle, 3d Aun. 600. Bacchus v. Moreau, 4th 
Ann. 315. L. C. 3238, 3361, 3362, 3364 and 3373. 

Thomas Allen Clarke made the following points for the intervenor: The 
act of sale, so far as any vendor’s privilege is concerned, has not the claim de 
non alienando, and therefore the plaintiff cannot seize in the hands of a third 
person. But the privilege has been waived. 

The judgment of the court (Slidell, J. and Preston, J., giving separate 
opinions) was pronounced by 

Rost, J. On the 20th of August, 1849, Edward G. Rogers, representing 
himself as the agent of the plaintiff in this suit, sold certain slaves to Mrs. Rachel 
McKinney for the total price of $1456, for which the purchaser gave her note, 
payable on the 1st of July, 1850. Nothing was said in the act about the ven- 
dor’s privilege, and no mortgage was retained on the slaves; but to secure the 


payment of the note the vendor specially mortgaged, in said act, two houses and 
lots belonging to her. 
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The vendor did not record the act of sale in full in the office of the recorder 


Gesuniinn, of mortgages, but contented himself with inscribing a memoraftdum which, 


after stating the terms and conditions of the sale and the note given by the pur- 
chaser, reads as follows: ‘And to secure the payment of said note and interest, 
the said purchaser does by these presents specially mortgage in favor of said 
vendor;” then follows a description of the property mortgaged. 

On the 6th November, 1849, before the note was due, Mrs. McKinney sold 
one of the slaves to the defendant, Edward Brown, for the price of $600, cash. 
The plaintiff intervened in the act for the purpose of ratifying the sale made by 
his agent to Mrs. McKinney, and did ratify said sale in every particular. 

Mrs. McKinney did not pay her note at maturity, and the plaintiff now seeks 
to subject the slave purchased by Brown to the vendor’s privilege, which he 
contends the law gives him without any express stipulation, and has caused the 
slave to be sequestered under his claim, in a suit against Mrs. McKinney. 

No exception appears to have been taken to the form of the action, but ‘Brown 
intervened, denying the plaintiff’s right, and averring his ownership of the slave 
to the knowledge of the plaintiff, he having been a party to the sale by Mrs. 
McKinney. 

The case is before us on the appeal of the intervenor from a judgment enfore=) 
ing the privilege. The first question for our consideration is, whether the 
privilege was properly recorded in the office of the recorder of mortgages. Art. 
3332, C. C., provides that the inscription of acts on which privileges are founded 
shall be made in the same manner as that of mortgages. 

It has been held in relation to the inscription of mortgages, that although the 
law requires a copy of the act offered for record to be presented to the recorder 
of mortgages, it is not indispensable to the validity of the inscription that the 
éntire act should be copied in the books of the recorder; and that a declaration 
that the mortgage exists; with a statement of dates and amounts and a full 
description of the property, are sufficient. This is as liberal an interpretation as 
can be given to art. 3330 of the Code, without defeating the object of the registry 
laws; and no court of justice should be asked to go farther. I take the rule to 
be, that when the act itself is not recorded in full, the inscription of the privilege , 
or mortgage it contains must expressly state the existence of the mortgage or 
privilege, 8o as to show the intention of the creditor to inscribe it. The inscrip- 

«tion of the mortgage in this case was properly made. But it is manifest that it 
was made with exclusive reference to the mortgage. 

The vendor’s privilege was not thought of by the plaintiff, and there is nothing 
in the inscription from which the existence of that privilege necessarily results. 
Its existence under the act-of sale should have been stated in the inscription. 
The recorder of mortgages considered that the privilege was not inscribed, and 
simply certified, at the time of sale to the intervenor, that there was no mortgage 

“standing in the name of the vendor. The plaintiff was a party to this act, and 
could not have been aware that he had recorded the privilege, or, I am bound to 
presume, he would have pointed out the error of the certificate. Had the 
intervenor inspected the books of record before signing the sale, he must have 
been deceivedias the recorder was. 

I conclude, therefore, that the inscription was defective; and that the privilege 
has not been rved by it to the prejudice of the intervenor. * 

It is therefore ordered, that the judgment in this case, so farjas it condemns 
 the-intervenor to deliver up the slave James to be sold. by the sheriff ‘under the 
execution of the plaintiff against Mrs. Chandler, or in’ default thereof to pay the 
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plaintiff the full amount of his judgment against Mrs. Chandler, be reversed. ry: 
It is furtherordered, that the sequestration issued against the slave James be euiikean. 


dissolved, and that there be judgment against the plaintiff and in favor of the 
intervenor, with costs in both courts. 

Suet, J. I wish to be considered as not expressing an opinion as to the 
sufficiency of the inscription of the vendor's privilege. 

It may be conceded, for the purpose of the present inquiry, that the vendor’s 
privilege was not waived in the conveyance of the slave made by E. G. Rogers 
as the agentof L. F. Rogers to Mrs. McKinney, and that it was duly recorded. 
I think the plaintiff is estopped by his concurrence and participation in the sale 
made by Mrs. McKinney to Brown. The case is this: E. G. Rogers sold the 
slave, as agent of L. F. Rogers, to Mrs. McKinney on a credit of one year, and 
took a special mortgage on land from Mrs. McKinney to secure her note for the 
price. This was on the 20th August, 1849. On the 6th of November, 1849, 
Mrs. McKinney sells the slave by notarial act to Brown for $750 cash paid by 
him. The act contains the usual guarantee against incumbrances. It states the 
acquisition of title by the act of 20th of August. It refers to the mortgage cer- 
tificate annexed to the act, by which the recorder certifies that there is no mort- 
gage standing in the name of the vendor, Mrs. McKinney, against the slave. 
The certificate is silent as to the vendor’s privilege now claimed by Rogers. 
After the reference to the recorder’s certificate comes the following clause: 
‘And now to these presents personally came and appeared and intervened the 
said Rogers, who declared that he has examined the said sale made by his attor- 
ney in fact, E. G. Rogers, to said vendor for the slave herein conveyed, (with 
other slaves) and that he hereby ratifies and confirms said sale in every 
particular.” 

The language here used shows that Rogers had taken cognizance of the 
antecedent portion of the act. He sees therefore that Mrs. McKinney is selling 
the slave to Brown for cash, and that the purchaser is evidently acting under the 
conviction that the property is unincumbered, although it is true that the 
recorder’s certificate speaks only of the non-existence of any mortgage. » Then 
it seems to us that Rogers is equitably estopped from denying the truth of this 
supposed freedom from incumbrances, upon the faith of which he suffered Brown 
to act, knowing at the time, as the surrounding circumstances compel us to pre- 
sume, that Brown’s conduct was materially influenced by a reliance upon the 
truth of such supposed fact. Rogers was silent when he ought to have spoken, 
and cannot now be permitted to exercise his vendor’s privilege. Fraus est 
celare fraudem See Watson’s Exec. v. McLaren, 19 Wendell, 563. Jacobs 
v. Butler, ante p.274. Hicks v. Cram, 17 Verm. 449. Thompson v. San- 
born, 11 N. Hamp. 201, cited in U.S. Dig. Sup., verbo, Estoppel. Story’s 
Equity Jurisp. § 394. Domat, Book 3, tit. 1, sec. 7, § 15. 

Preston, J. I concur with Mr. Justice Slidell. 





JouN Warren v. E. B. SartenseReER- 


The declarations of the wife are not admissible in evidence against the husband. 
A person in possession of movable property may be sued personally for the same, although 


the defence sets up that the defendant is administratrix and holds the property asa part 
of the succession. 





WaRREN 


v. 
SaLTENBERER. 
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PPEAL from the District Court of Carroll, Richardson, J... A. W. Cald- 


well and H. Short, for the plaintiff, contended: The plaintiff sued to recover 
a lot of household and kitchen furniture whilst in the possession of the defen- 
dant, or at least from the time they were demanded; and in case the defendant 
did not restore the furniture, then that she be decreed to p@y the value of it. 

The defendant plead the general denial, and the case was submitted to a jury 
on the 14th December, 1850; and on the 16th, after two full days investigation, 
they rendered a verdict for the plaintiff for the furniture, with twenty per cent 
per annum as rent for the use of the furniture from the time of the demand 
made for it, or for the value of the furniture as set forth in the petition; and by 
the judgment the defendant has her choice, either to hand over the»furniture or 
to pay for it. It was proven that the use of such furniture was worth twenty 
per cent on the value of it (for the use of it) per annum, and we think this esti- 
mate was very reasonable, and fully sustained the finding of the jury in this 
respect. Upon the question as to the ownership of the property in dispute, 
there is some confliction in the statements of the witnesses. But this disagree- 
ment amongst the witnesses can easily be accounted for when we look to the 
nature of the suit, and find, further, that some of the witnesses are intimately 
connected with the defendant; and it is frequently a matter of astonishment to 
see how excited, sometimes, the members of a family become, when detailing 
the circumstances connected with a legal controversy, even for a small amount. 
The manner in which these witnesses gave their testimony could not be put in 
the record, so as to enable this court to see through one of the clearest mediums, 
the true character of the testimony and the weight that is to be given to it; and 
we think it would be difficult to find twelve men, taken from the body of any 
community of even ordinary intelligence, who had the witnesses before them, 
who would not be able to give to such testimony its due weight, and to do sub- 
stantial justice between the parties in a controversy like the present; and when 
the testimony is examined, enough will be found to sustain the verdict of the 
jury, and to free them from the reflections cast upon them in the defendant’s 
brief. 

The defendant contends that the testimony of Mrs. Mc Queen, should have been 
admitted, and that the judge “erred in excluding it upon the ground that it was 
hearsay, after the plaintiff had cross-examined her, with a view to the rejected 
testimony.””’ When the clerk went to take the testimony of Mrs. Mc Queen, who 
was sick, the counsel for the plaintiff remained in court, and the question as to 
the admissibility of the testimony when taken, was expressly reserved, as will 
be seen by the bill of exceptions. 

But great complaint is made, and weighty reasons present themselves to the 
defendant’s counsel for reversing the judgment, upon the ground that the defen- 
dant is called on to give up the furniture, or to pay for it: in other words, that 
the demand is set forth in the disjunctive, and that the verdict and judgment are 
disjoined; now, if the petition had been for the furniture and the price, and the 
verdict and judgment had been in the conjunctive, then, indeed, the defendant 


* would have had something to complain of. The different and conflicting issues, 


says the defendant, are well calculated to produce confusion, mistakes and injus- 
tice in the finding of the most laborious and conscientious jury. When a man 
has my horse, and I say to him give me my horse or pay me his value, the pro- 
position is a plain one, it seems to me, and if he refuses to do either, and is con- 
demned to do the one or the other and it is left to his election, how can he com- 
plain. C. P. 149, 344 and 345. 4L.R. 360. 15 L.R.20. 11 R. R. 87. 

We did not sue the defendant as administratrix of McMullin’s succession; 
the plaintiff found her in possession of that which belonged to him; and she 
could not properly administer on Warren’s property. It seems to us that there 
is no ground to reverse this judgment. 

Louis Selby, for the defendant: This case is appealable, for more than $300 
issued for. ‘The demand is for property whose value is estimated at $295 05, 
and twenty per cent a month on that estimation from October 4, 1849; and this 
suit was filéd April 30, 1850; so that the twenty per cent a month was claimed 


for nearly seven months when the suit commenced; which twenty per cent a 
month added to the estimation, then made about $700 in theaggregate. And 
the verdict and judgment is for every item sued for, valued by the plaintiff and 
the jury at $295 05; and for twenty per cent a year on. that valuation, from 
April 30, 1850, which makes the verdict when rendered for more than $330; 
and. this twenty per cent cannot be considered as interest, for interest cannot 
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exceed eight percenta year. C.P.91. 5N.S.647. 4L.R.462. 5R. R. Warren 
90. 2d Ann. 792 and 911. oe ae 

The prayer of this petition is, in the alternative, for stated items in all valued ae 
by the plaintiff at $296 05, and twenty per cent a month rent of the articles, 
from October 4, 1849, until delivered to the plaintiff; or for the $296 05. The 
verdict is likewise in the disjunctive, for ‘‘all the household and kitchen furni- 
ture and other property described in document “ A,” or its value as set forth in 
the petition, with twenty per cent per annum on the value of the same as rent, 
from plaintiff’s demand until restored.” This verdict indicates that the jury 
looked at the plaintiff’s petition, rather than at the evidence to find it. Had they 
compared the evidence with the petition, they must have learned that the plain- 
tiff had not proved, precisely two hundred and ninety-five dollars and five cents, 
that value he himself placed upon the trumpery; and that the defendant was in 
possession of every item charged to her. The judgment is also disjoined : ‘ for 
all the household and kitchen furniture, and other property described in docu- 
ment * A,” with twenty per cent on the value thereof, from June 8, 1850, until 
delivered up, and in case defendant refuses or fails to deliver the said articles, 
then the said plaintiff shall have execution for $295 05.” The different and con- e 
flicting issues here presented, are well calculated to produce confusion, mistakes 
and injustice in the finding of the most laborious and conscientious jury. lt is 
suggested also, that the laws do not authorize the bringing and trying suits before 
juries, as here done, in the disjunctive. The plaintiff only can get the property 
or the price; the one precludes the other. And will a writ of possession issue 
upon this judgment ?—C. P. 630, et seq. and 634 and 635—or a fiert facias?— 
C. P. 641 et seq —or both at once? and leave the final decision of the cause, 
whether the defendant complies with the order to restore the items in plaintiff's 
document *‘ A” to the sheriff? This would be leaving a dangerous discretion 
with him. I suppose that one branch of the suit was intended as a possessory 
action for personal property. And what kind of an execution could or ought 
the clerk to make out from this judgment? 

It is also contended that the defendant has been sued as administratrix of her 
deceased husband, Dwight McMullin, and that a personal judgment was erro- 
neously taken against her. The petition, answer and evidence show, that the 
defendant was in possession of the items sued for, not taken to Kentucky by 
Warren and his wife themselves, only, as administratrix, and that she never pre- 
tended to have any personal ownership or claim to them. As representing the 
deceased, the law made it her duty to keep possession of them; for they were 
found in the possession and ownership of him when he died, and as his were put 
upon his inventory and appraised with his other property ; and for their appraised 
value, as well as in the value of his other property promiscuously inventoried 
with them, the widow administering her dead husband's property, has given the 
required security for the faithful performance of the trust; and upen her bond, 
she and her securities are held liable to the heirs of McMullin, her late hus- 
band, when they present themselves, for this as well as other property left by 
him. This personal judgment against her would not be a bar to a suit by the 
heirs of the deceased for this same property, as estimated upon his inventory 
against her and her sureties as administratrix. And by turning this suit into a 
personal one, the plaintiff deprives her or the succession of McMullin of her 
testimony; and she, above all persons now alive, except the plaintiff and his wife, 
would be most likely to know most relative to the ownership of this property 
sued for. 1st Ann. 227. Therefore, for these reasons, the judgment below 
should be reversed, and this suit dismissed. . ' 

The judgment of the court was pronounced by 

Preston, J. We have carefully examined the evidence in this case, and all 
concur in opinion that the verdict should not be disturbed nor the judgment 


reversed, if the action of the plaintiff can be sustained against the defendant 
personally. 

A bill of exceptions was taken to the rejection, as evidence, of declara- 
tions of Mrs. Warren. They were not only hearsay evidence, but the declara- 
tions of a wife, who could not be admitted as a witness for or against her hus- 
band, and were therefore properly rejected. 
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The only question in the cause with regard to which we have apy difficulty is, 


Seseeteen. whether the defendant is liable to the plaintiff personally, or should have been 


sued as administratrix of her husband’s estate. 

The suit is brought for the specific delivery of movable property, which the 
plaintiff alleges belongs to him, and which the defendant contends belongs to the 
estate of which she is administratrix. She included the property in the inven- 
tory of the estate, but the plaintiff was present at the making of the inventory, 
and claimed that the property belonged to him, and that it should not be placed 
on the inventory. The recorder described the property in the inventory as being 
in dispute. The plaintiff has fully proved that the property belonged to him, 
and that it should not have been inventoried as belonging to the deceased. Could 
he do so in a suit against the defendant personally, or shall he be compelled to 
resort to a suit against her as administratrix? 

There are some reasons, special to this case, for refusing to reverse the judg- 
ment on the ground that the defendant is not personally liable. She did not 
except to the action on the ground that she should be sued in her capacity of 
administratrix, but answered to the merits. She did not oppose the trial by jury 
on the ground that it was a suit against a succession. She was also a widow in 
community, to whom half the property belonged if she successfully defended it. 
Even after verdict, she did not endeavor to set it aside for the reason now urged. 
We should be reluctant to subject the plaintiff to the expense of this long suit 
for a small matter, and the vexation and delay of another suit, unless compelled 
by the clear principles of law. 

Our Code of Practice is extremely meagre in its provisions as to actions for 
movable property, although they are so numerous. By the 11th article, actions 
with regard to their object are divided into two classes : those by which movables 
and those by which immovables are claimed. In defining, shortly afterwards, 
personal actions, it is with difficulty the definitions can be construed to embrace 
a suit for a specific thing. Arts. 26, 27, 28, 29, 30, 31, 32. 

We must be governed, therefore, very much by usage and analogy in deciding 
against whom the action should be brought. The code prescribes that the real 
action shall be brought against the person in the actual possession of the immo- 
vable claimed, without reference to the title by which he possesses. C. P. art. 
43.. There is no reason why the same principle should not apply to movable 
property. The detention of the thing from the owner is the injury he suffers 
and which he seeks to redress by suit, and that is a personal detention by the 
possessor. It is by his act that the owner is deprived of his property, and this 
act. imposes on bim an obligation to.deliver it up. 

It is immaterial to the owner and plaintiff by what title the defendant pos- 
sesses ; it is the possession itself which he claims. So it is unimportant to the 
defendant by what title he defends himself. If he is owner, that defeats the 
plaintiff’s claim; if he is bailee of the true owner, the plaintiff is equally defeated; 
or even if he is naked possessor, the plaintiff cannot recover without showing 
that he is true owner. It is his sole business to show that, and when shown 
it is the actual and personal possession of the thing by the defendant which 
injures him, and for which he is entitled to redress. The title by which the 
defendant possesses is matter of defence, and he can avail himself of any title 
but that of the plaintiff. 

If, therefore, the property in controversy belongs to the plaintiff, the defen- 
dant has no right to detain it from him as administratrix, and such capacity should 
not screen her from delivering it to the plaintiff. The defendant, as administra- 
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trix, could take and keep possession of the property of the deceased alone. WARREN 
That quality does not authorize her to detain the plaintiff’s property, but that of Genenmenen. 
the intestate. 

If the defendant bond fide took possession of the property as administratrix, 
and defended it as such, the estate would be liable for her expenses and the 
damages recovered from her. She not only created an obligation based upon a quasi 
contract to that effect, but the estate was bound to warrant her in the personal 
action against her. C. P. 379. But suppose the estate entirely insolvent, must 
the plaintiff suffer all the loss and damage caused by the defendant’s detention 
of his property, the estate being inadequate to afford indemnification ? 

A wealthy man is appointed administrator of an insolvent succession and, as 
such, takes possession of valuable but perishable movables belonging to me. I 
show good titles and put him in default. He answers, sue the estate; I sue the 
estate for the things themselves, and during the pendency of the litigation they 
are destroyed by fire or otherwise. The irretrievable loss is mine, if I was 
obliged to sue the estate ; but he would be responsible if I had a right and had 
sued him for the personal detention of my property. 

Therefore, in this State, the action for movable property has generally been 
brought against the possessor of the property, and although the defendant might 
undoubtedly be sued in the capacity by which he holds the property, yet the 
plaintiff is by no means obliged to pursue that course. Thus we sue the keeper 
of the livery stable for the horse stolen from us, and not the purchaser from the 
thief, and many similar cases might be mentioned. 

The judgment of the district court is therefore affirmed, with costs. 

Suet, J. dissenting. This is an action to recover certain furniture or its 
value, also monthly rent by way of damages for its detention. The petition 
prayed for the citation of Mrs. Saltenberer personally. It, however, was alleged 
in the petition that she was the administratrix of Dwight McMullin, and that 
the property had been placed in his possession by Warren, under a contract of 
deposit: McMullin undertaking to take care of it for Warren during his absence 
and to restore it to him upon demand. The petitioner further alleged in substance 
that it remained in McMullin’s possession under this contract, until his death, 
and that it was inventoried as part of his succession by the administratrix, not- 
withstanding the opposition of Warren. Under the allegations of the petition 
and the evidence in the cause, Mrs. Saltenberer, it seems to me, must be con- 
sidered as having received and as being in possession of the property in her 
capacity of administratrix. The possession was held by the deceased under a 
contract with the plaintiff, and passed under that contract to his succession. The 
plaintiff ’s claim, therefore, was a claim against the succession for the fulfillment 
of the coutract by the restoration of the property, and not against the defendant 
personally. The suit was therefore, I think, improperly brought against her 
personally, and the judgment condemning her personally seems, to me, errone- 
ous. 


OR ee nem 


James S. Ruopses et al. v. Exinu Hooper et al. 


Where property is held in common by the mother and her six children, the interest of all of 
the children cannot be sold on an execution against the mother and two only of the 
children. 
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The possessor of slaves who was ab initio in bad faith is bound to account for the hire of the 
slaves from the time his possession began. C.C. 3415, 495. 

If a party instigates the issuing of an execution for the parpose of seizing property which he 
knows does not belong to the debtor, and at sheriff’s sale becomes the purchaser of the 
property, he will be regarded as a possessor in bad faith from the date ofhis purchase. 

In the estimation of the value of the services of slaves which have been in the possession 
of a party even in bad faith, the expense of clothing, taxes, medical attendance, and pro- 
bable loss of time should be considered. 

A party who has acted in bad faith will not be allowed to set up the plea of compensation 
founded upon another transaction. 

A party who urges the defence, that the suit is based upon the purchase of a litigious right, 
must tender the price given by the plaintiff, and cease all contest as to the validity of the 
original claim. 

PPEAL from the District Court of East Baton Rouge, Burk, J. A. M. 
Dunn, for plaintiffs. G.S. Lacey and J. M. Elam, fer defendants. The 
judgment of the court was pronounced by 
‘Rost, J. John Rhodes died in 1830, leaving Sarah Rhodes, his widow in 
community, and six minor children, James, Armistead, John, Benjamin, Alez- 
ander and Theodore B. Rhodes. Two of these children have since died; namely, 

Alexander, in 1843, and Armistead subsequent to the institution of this suit. 

It appears that the widow and minors were the owners in common of several 
slaves, some of whom were purchased by the widow after the death of her 
husband, and that upon an execution issued in the case of Skolfield’y. T. B. 
Rhodes, Sarah Rhodes and E. Hooper in July, 1845, these slaves were seized, 
and Hooper became the purchaser at sheriff’s sale at the price of $4175. This 
action is brought by some of the children of Rhodes against Hooper, for the pur- 
pose of recovering the negroes, a reasonable sum for their hire since they came 
into the possession of Hooper, and their value if not restored. Sarah and 
Theodore B. Rhodes were not made parties by the plaintiffs, nor has the defen- 
dant attempted to bring them into the cause. 

Hooper in his answer set up title as a purchaser in good faith under the 
sheriff’s sale, and also pleaded that in June, 1845, the slaves were mortgaged to 
the Union Bank by Mrs. Rhodes, as widow and tutrix, for the security of a 
loan ; that he paid the bank, and being subrogated to its rights, is entitled to set 
off that amount against any claim the plaintiffs may have against him. 

It is obvious that the sheriff’s sale upon execution against two only of the 
owners, Sarah and Theodore B. Rhodes, did not divest the title of the other 
co-proprietors,—the plaintiffs in this cause. It operated only upon the interest 
of Sarah'and T'heodore,—the debtors and defendants in execution. 

The plaintiffs, then, are entitled to be recognized as owners of their interest 
or undivided shares of these. slaves, and to be restored to possession, or, in 
default of such restoration, to recover the value of their slaves. They are also 
entitled to compensation for the lost services of the slaves, of which Hooper and 
his heirs have had the benefit. 

The first question which presents itself for our consideration is, from what 
date this hire or compensation is to be allowed,—from the date when Hooper 
took possession under the sheriff's sale, or from the inception of this suit? This 
point depends upon the question whether, quoad the interest of the plaintiffs in 
the property so bought at sheriff’s sale, Hooper was a purchaser in good faith. 
For if he bought in good faith, that is to say, if he had just reason to believe 
that it belonged entirely to Sarah and Theodore Rhodes, the defendants in 
execution, he is bound, under articles 3414 and 3416, to account to the true 
owners only from the time of the claim for restitution. But if he was ab initio 
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a possessor in bad faith, that is'to say, if he knew, when he bought, the defec- 
tiveness of his title, he is bound to account from the date of his purchase. C. 
C. 3415, 492. A witness testified that Hooper knew, at the date of the sheriff's 
sale, that the property was owned in part by the plaintiffs, and that he and the 
sheriff were warned at the auction of their rights. This testimony is not 
contradicted by any other witness, and on the contrary, is corroborated by the 
fact that Hooper made an agreement with Skolfield, by which he was induced 
to have the slaves seized, and gave the sheriff a bond of indemnity, to induce 
him to levy upon and sell them. 

In the estimation made by the court of the amount to be paid for hire, we are 
of opinion that a sufficient allowance was not made in favor of the defendant for 
the expense of clothing the slaves, taxes, medical attendance and loss of time; 
which are just elements in calculating the compensation to be paid even by a 
possessor in bad faith. The true owner, if his possession had not been disturbed, 
would have incurred these expenses and drawbacks, which are incident to this 
class of property. 

There is a controversy with regard to one of the slaves sold at the sheriff’s 
sale, named Hager. This slave was bought by Mrs. Rhodes in her own name. 
She was at that time tutrix of her children; the community had not been set- 
tled, and was under her administration. A witness, the son of Mrs. Rhodes, 
testifies that she paid for this slave, to use his expression, with the proceeds of 
the crops in community between witness, his mother and her children. The 
rule which, under certain circumstances, is recognized in the equity jurispru- 
dence of England and our sister States, is perhaps one which would be recog- 
nized here, to wit, that where a person who is acting in a fiduciary capacity 
uses the trust fund to make a purchase for himself, the beneficiary may, as 
between himself and the trustee, elect to take the property. But aside ‘from 
other difficulties which would, perhaps, interpose themselves to the application 
of the principle to the present case, it is not clear from the evidence that the 
latent equity now invoked was known to Hooper. 

After a careful consideration of the evidence, we have found it necessary to 
reduce the estimate of the value of some of the slaves made by the district judge. 
As the defendant was instrumental in obtaining the seizure and sale of the entire 
property in disregard of the partial ownership of the plaintiffs, and obtained pos- 
session in bad faith quoad their interest, we cannot allow him to set up in com- 
pensation the Union Bank claim against the amount due by him to the plaintiffs. 
See Nolan v. Shaw, ante p. 40. McKee v. Amonett, ante p. 207. His rights, 
however, under the bond, mortgage and subrogation will be reserved by our 
decree. 

It is conceded in the brief filed by the counsel for the defendants that the 
interest of Alexander and Armistead Rhodes, deceased, has passed to their 
surviving brothers and mother. And as it appears to be the desire of the parties 
that this court should terminate the litigation as far as possible, we will frame 
our decree with reference to the inheritance of the shares of the deceased per- 
sons by the plaintiffs 7. B. Rhodes and Mrs. Rhodes respectively. 

One of the plaintiffs, James S. Rhodes, after the suit was commenced trans- 
ferred his interest to Chapman, who then appeared, filed his deed of assignment, 
and became a party in the cause. It is said that this was the purchase of a 
litigious right, and consequently that the defendant is entitled to be released 
from all claim on account of James’ interest, by paying to the transferree the 
price of his purchase. He cites the 2622d article of the Code. But the defen- 
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dant cannot avail himéelf of its provisions, becatise, after being informed of the 
transfer and its price, he did not tender the money, but continued to contest the 
claim and protract the litigation. See Leftwitch v. Brown, 4 Ann. 105. 

It is therefore decreed, that the judgment of the district couyg be reversed. 
And it is further decreed, that the plaintiffs, to wit, James S, Rhodes, John 
Baker Rhodes and Benjamin F’. Rhodes, recover, as the owners in common, 
from the succession of Elihu Hooper an interest amounting to 437-1280 in the 
following slaves, to wit, Peggy, Rose, Betsey and her two children, Phillis and 
Sam, Sarah and her two children, Mary and a young child, (name unknown,) 
Malinda, Milly, John, Mary, Wyatt and Caroline, being the slaves described in 
the plaintiffs’ petition, and any increase born of any of said female slaves since 
the institution of this suit; and that the possession of said interest be delivered 
to the said plaintiffs by the defendant, administratrix of said suecession and tutrix 
of the minor children of said Hooper within twenty days from the rendition of 
this decree. And that in default of such delivery, the said administratrix do pay 
to the said plaintiffs the value of said interest in said slaves, to wit, the sum of 
$2660 62, with interest from the date of this decree. And it is further decreed, 
that the said plaintiffs do recover from said succession of Hooper, by said adminis- 
tratrix represented, the sum of $1448 68, as a compensation due to said plaintiffs, 
James, John and Benjamin, for the services of said slaves from the 6th September, 
1845, with interest on said sum of $1448 68, from the date of this decree until 
the same be paid. And it is further decreed, that the rights of said succession 
of Hooper, by reason of the obligation and mortgage executed by said Sarah 
Rhodes, for herself and as tutrix of her minor children, in favor of the Union 
Bank, and the subrogation thereto, whereof copies are on file in this cause, be 
reserved to the said succession of Hooper. And it is further decreed, that the 
costs of this suit in the court below be paid by the said succession of Hooper, 
and that the costs of the appeal be paid by the plaintiffs. 





E. and H. Simons v. H. G. Burrows. 


Where the judgment of the lower court allows a little more interest than was really due, the 
defendant should move to correct the mistake before the judgment is signed. 


PPEAL from the Fifth District Court of New Orleans, Buchanan,J. M. 
C. Edwards and R. M..Carter, for plaintiffs. Hite and Gaither, for 
defendant. The judgment of the court was pronounced by 

Rost, J. This is a suit upon a promissory note. The defendant and appel- 
lant has not pointed out to us the grounds upon which he expects a reversal or 
modification of the judgment. 

A little more interest was allowed by the court below than was really due, 
but this error should have been corrected by an application to the district court 
before the judgment was signed, and it is not a sufficient ground to reverse the 
judgment. Hown v. Grailhe, 1st Ann. 140. This error, however, dispenses 
us from the necessity of allowing damages, as for a frivolous appeal. 

The judgment is affirmed, with costs. 
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Lewis & Co. v. W. G. BAKEWELL, Executor. 


Notice of protest served upon one of several executors of a deceased endorser is sufficient to 
bind the estate. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


Elmore and King, for plaintiffs, contended: The only question presented 
by this case is, as to the sufficiency of notice of protest. ére were three 
executors of the deceased endorser. Notice of protest was served on but one 
of them. It is contended by the counsel for the defendant that the notice of 
protest should have been served upon all three of the executors. To show that 
the notice was sufficient, we rely upon the following authorities, which, although 
not expressly in point, do, in principle, embrace the present question. Where 
there are several executors or administrators, the act of one binds the rest. 
Law Library, vol. 9, chapter on Executors, p. 128. Service of a writ on one 
authorizes a judgment against all. Moore's Executors v. Paul, 2 Bibb, Ky. Rep. 
330. One may, by an appearance, bind all. 4 Monroe, Ky. Rep. 38. 

If, in such cases, it be necessary to serve notice on all the executors, it will 
render the recourse upon the estates of endorsers extremely difficult and uncer- 
tain. If the same principle be extended to all demands and notices connected 
with the administration of successions, their administration would be greatly 
embarrassed. This should not be allowed. The judgment of the lower court 
should therefore be affirmed. 

Janin and Taylor, for the defendant contended: This action is instituted to 
recover the amount of a note made by Edward Wilson, to the order of and 
endorsed by Alerander Gordon. Before the note arrived at maturity, Aleran- 
der Gordon, the endorser, died; and Edward Wilson, the maker of the note, 
Anne G. Bakewell, the widow of Alezander Gordon, and William G. Bake- 
well were duly appointed testamentary executors of Alerander Gordon, and 
letters testamentary were granted to them. 

When the note fell due, the maker, Edward Wilson, failed to pay it, and it 
was protested for non-payment, and notice of protest was given to the same 
Edward Wilson, the maker, in his capacity of testamentary executor of Alez- 
ander Gordon. No notice was given of the protest to either of the other 
executors. And the only question presented in the case is, whether the notice 
of protest given to Edward Wilson was sufficient to charge the succession of 
Alexander Gordon with the payment of the note. 

Endorsers are responsible only when notes are protested at maturity and they 
are legally notified of the protest. The object of requiring notice of the protest 
to be given to the endorser is to enable him to act for his own protection. If 
notice be not given to an endorser, he is discharged. Nothing will excuse the 
failure to give notice. Story on Bills, No. 308, and note 1. Chitty on Bills, 
Ed. 1833, p. 482, 483. 

It is a general principle, that when there is a person representing a deceased 
endorser in the capacity of administrator, that notice to him is sufficient to charge 
the succession of the deceased person. If Wilson had been the sole adminis- 
trator, notice to him would perhaps have been sufficient, from the necessity of 
the case. But in this instance there were two other executors who might have 
been notified; and of course the sufficiency of the notice cannot be muintained 
on the ground necessity. ; 

But whilst it is admitted that where there is a single person representing the 
succession of the deceased person to be bound, notice to him may be sufficient, 
it would seem to be equally true, where there are two or more persons repre- 
senting the succession of an endorser, and one of them is interested against the 
succession, in consequence of being the maker of the note, that the interested 
representative would be incompetent to receive the notice of the protest, and 
that the succession would not be bound unless the other representatives were 
notified. This principle is of universal application, it seems tu us, and. has been 
frequently recognized by the law-maker. It is sufficient to particularize one 
instance. The incapacity of the tutor to represent his pupil when he has an 
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interest in conflict with that of the pupil is the result of this principle, and an 
under-tutor is provided in every tutorship, because, from their relations to each 
other, there are almost always conflicts of interest between them. When a 
tutor has an interest against his pupil he cannot act at all, and the pupil is not 
bound by any notice given to the tutor. 

In the present case, the interest of Wilson against the succession was appa- 
rent and known to the plaintiffs. He was the person on whom the demand of 
payment was made. The other two executors had no such interest. The 
plaintiff failed to notify them. There was laches on their part, and they ought 
not to recover. 


The judgment of the court was pronounced by 

Suet, J. This is an action brought against the succession of Alexander 
Gordon to recover the amount of a promissory note drawn by Edward Wilson 
to the order of and endorsed by Alexander Gordon. The only evidence adduced 
at the trial of the cause was the note; a notarial protest of it; a notarial certifi- 
cate of notice to the endorser, by service upon Edward Wilson, as administrator 
of his estate; and the probate proceedings in the matter of Gordon’s succession, 
by which it appears that Wilson, Bakewell and Mrs. Gordon were his testa- 
mentary executors. There was judgment for the plaintiffs in the court below, 
and the defendant has appealed. 

No objection is made to the notice because of its being addressed to Wilson, 
as administrator; it is admitted by the defendant’s counsel to be a notice to 
Wilson in his capacity of executor. But the objection made is, that there were 
two other executors who might have been notified; and that, under the circum- 
stances, the notice to the executor Wilson was inoperative, because, as it is 
said, he was interested against the succession. The object of notice, says the 
appellant, is to enable the endorser to act for his own protection, and here the 
executor who was notified had a personal interest which would militate against 
the exercise of official diligence. 

The answer to this objection is, that the deceased had confidence in Wilson, 
and chose to entrust to him, as one of his executors, the administration of his 
estate after his decease; and it is not for his representatives to say that his con- 
fidence was unworthily reposed, and to assume that Wilson would sacrifice 
sworn official duty to his individual interest. 

Judgment affirmed, with costs. 





Vittenevve Le Buanc et al. v. V. Dusroca and Wife. 


The laws requiring the wife to obtain authority from the judge in order to institute suit 
against the husband were intended for the protection of the husband against ill-advised and 
vexatious suits. It is a defence which may be waived by him, and hig so doing forms no 
ground for annulling a judgment between him and his wife at the suit of third persons. 

The provision of law which entitles a defendant to three days notice of seizure on execution 
before the property is advertized for sale, is personal, and may be waived by him. 

The privilege granted by law to a defendant whose maternal tongue is French to have the 
execution issued in French, is purely personal, and may be waived by him without invali- 
dating the proceeding. 


‘Where third persons seek to annul a judicial sale on account of informalities, it is essential 


for them to show they have been injured by the sale; otherwise, they have no right to 
interfere with it. 
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PPEAL from the District Court of West Baton Rouge, Burk, J. J..M. ULxBranc 
Elam, for plaintiffs. A. Pitot, for defendants. The judgment of the pysnoca. 


court was pronounced by 

Preston, J. On the 10th of October, 1846, Mrs. Dubroca obtained a judg- 
ment, before the District Court of the parish of West Baton Rouge, of separation 
of property from her husband, Valentine Dubroca, and for $29,800, with inter- 
est, being the amount of her dotal and paraphernal property received by him 
during their marriage. A legal mortgage was also decreed in her favor on all 
her husband’s property from the date of their marriage, which took place in the 
parish of West Baton Rouge on the 10th of April, 1826. 

On the 26th of October, 1846, she placed in the hands of the sheriff of the 
parish an execution, by virtue of which, on the 4th of November, he seized the 
plantation of the defendant, with the buildings and improvements thereon, also 
fifty-seven slaves, with all the stock and agricultural implements, and also his 
household and kitchen furniture, and advertised and sold the whole in block on 
the 5th of December, 1846. The property was appraised in block at $46,925, 
and was adjudicated and sold to Mrs. Dubroca for $51,619. 

The sheriff credited the defendant with the amount of the sale, $51,619; and 
debited it with the plaintiff’s judgment and interest, $29,911 75; also witha 
special mortgage in favor of A. Doussau, with interest to the 5th of December, 
1846, the day of sale, $12,577 50; also with the amount, with interest, of a 
special mortgage and pledge in favor of the Union Bank, $8780; and the costs, 
$350: the amount of the sale, $51,619. 

The plaintiffs are creditors of F'. Dubroca, and instituted the present suit 
against him on the 18th of September, 1848, and obtained judgments on the 
28th of September, 1849, for the amount of their claims. They made Mrs. 
Dubroca a party defendant, and claimed to annul the sale of her husband’s pro- 
perty to her on the following grounds: 1. By consenting to a voluntary separa- 
tion of property, the court having granted no authority to the wife to institute 
her action against her husband, as required by article 105 of the Code of Prac- 
tice. 2. By permitting his property to be seized on an execution in the English 
language alone, being a language which he did not understand—his mother 
tongue being that of the French language. 3. The seizure having been made 
by the sheriff on the 4th day of November, 1846, the property could not be sold 
before the first Saturday in January, 1847. 4. By permitting the plantation and 
slaves and personal property to be appraised and sold in block, and not insisting 
upon a legal appraisement and sale to the best advantage, the husband consented 
to, and the wife caused, his insolvency; his property, if legally appraised and 
sold, being sufficient to pay his debts. 

I. The laws requiring the wife to obtain authority from the judge, in order to 
institute suit against her husband, were intended to prof®tt the husband against 
unadvised and vexatious family suits, growing out of the weakness and inexperi- 
ence of the wife. They afford an exception in his favor, but no ground for 
annulling the proceedings and final judgment, by which the court sanctions the 
suit and approves of the proceedings, as necessary to protect the rights of the 
wite. The husband, in his answer to the suit of his wife in this case, required 
proof of her claims. The article 140 of our Code directing, that the separation 
of property should be claimed judicially, and from which it is »roperly inferred 
that it cannot take place voluntarily, requires no more than this proof. It does 
not require the husband to make technical, captious or unfounded objections to 


the suit. 
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II. The provision of law which entitled the husband to the execution in the 


Seaeeee, French language, that being his maternal tongue, conferred a privilege so purely 


personal that he might waive it without the apprehension of complaint from any 
quarter. 

III. It is probable the property was advertised without giving the husband the 
three days notice of seizure, to which he was entitled by article 655 of the Code 
of Practice. This also is a right personal to the defendant, and which he may 
waive without invalidating the sale or injuring any one. It is given to enable 
the defendant to pay the debt before advertisement; the husband had no means; 
or to enjoin the sale, the husband had no grounds; or to point out other pro- 
perty, the husband had no other,—all was seized. He might well, therefore, 
consent that the sheriff should proceed to advertise; and there was sufficient 
time to give thirty days public notice of the sale before the legal sale day in 
December. The sheriff returns that he advertised the property the thirty days 
required by law; which was the only thing of importance to the plaintiffs and 
other creditors of Dubroca. 

To succeed on the fourth ground, it was incumbent on the plaintiffs to show, 
by proof, that they were injured by the sale in block. It has been frequently 
decided by this court, that the forced elienation of property could not be annulled 
by creditors’not parties to the execution, without establishing their injury, or, 
at least, an advantage to be gained by it. Slidell v. Fortier. Coiron v. 
Millaudon. 

There is no proof that the property in controversy, incumbered as it was with 
mortgages, would or could have been sold in parcels better than in block ; being 
a plantation and slaves, stocked and furnished, and in full cultivation, possibly a 
sale in block was most advantageous. It suld for nearly five thousand dollars 
more than the amount at which it was appraised. It sold for upwards of fifty 
thousand dollars, in block. To enable the plaintiffs to annul the sale for injury 
to them, they should have proved that it would have sold for upwards of sixty 
thousand dollars, in parcels; for besides the mortgages satisfied by the sale, 
there were two other judicial mortgages, one in favor of Faivrot and one in favor 
of Ledoux & Co., amounting together to about $10,000, to be satisfied before the 
plaintiffs, being ordinary creditors, could receive any thing. 

In a previous litigation between the plaintiffs and Dubroca and wife, there 
was an agreement of parties that the property should be sold in parcels and not 
in block. We cannot examine the effect of that agreement in this case, because 
it is not made a ground of the actions, and, indeed, was introduced in evidence 
only to rebut evidence of the defendants. 

The judgment of the distrct court is therefore affirmed, with costs. 


ON en en nnn nn en 


C. M. Hyams v. Mrs. H. Surtn. 


The necessary expenses for boarding and medical attendance upon slaves, seized in a suit 
and so held pending the litigation, constitute a privileged claimed upon the slaves. C. C. 
3191, 3229. 

Slaves, although generally immovable by law, are miovable by nature; and are, like other 
movables, subject to a privilege for the expenses necessary for their preservation. C. C. 
461, 2899, 3191. 
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PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
W. H. Hunt, for plaintiff. Stockton and Steele, for defendant. The judg- 
ment of the court was pronounced by 

Rost, J. This suit was commenced by attachment. The plaintiff who keeps 
a slave-yard in New Orleans, claims the amount of a bill for boarding, clothing 
and medical attendance furnished certain slaves, and also a privilege upon said 
slaves for the amount due her. 

The defendant admits that she is the owner of the slaves, but denies the 
plaintiff’s claim and her liability to pay it, if it exists. She avers, that if the 
plaintiff has had possession of the slaves, she is bound for the value of their ser- 
vices, and prays that their hire be compensated with any amount she may be 
found to owe. 

The plaintiff's demand up to the amount allowed by the district judge is satis- 
factorily established, and the only questions are whether the defendant and 
appellant is personally bound to pay it, and if she is not, whether the plaintiff 
has a privilege upon the slaves for the payment of it. 

The evidence shows that the defendant, who resides in the State of Alabama, 
had a life estate in the slaves attached; that after her death they were to belong 
in full property to her children, and that her husband was in possession of them 
as trustee. The slaves were brought by him to New Orleans and placed in the 
slave-yard of the plaintiff to be sold. But he died soon after, and before a sale 
was effected. A curator was appointed to his vacant succession, who caused the 
slaves to be inventeried as his property, and left them as before in the plaintiff's 
slave-yard. The defendant claimed the slaves from the curator, and exhibited 
her title, but he refused to deliver them, and she was compelled to resort to legal 
process to recover the possession of them. Judgment was rendered in her favor 
and a writ of possession issued. But before it could be executed, the plaintiff 
instituted the present proceeding under which the slaves were attached and 
taken possession of by the sheriff. It is doubtful whether the defendant was 
personally bound for the expenses incurred by the slaves during the lifetime of 
her husband under the contract entered into between him and the plaintiff. 
But as the precise time of his death is not shown, we have no means of ascer- 
taining the amount of those expenses, and only know from the evidence that it 
was an inconsiderable portion of the sum claimed. After his death, and the 
demand of the slaves by the defendant from the curator of his estate, she can- 
not, upon any principle, be held personally responsible for the expenses incurred 
while the property was wrongfully withheld from her, and the rights of the 
plaintiit, if she has any, must rest upon the privilege claimed. 

The contract under which the plaintiff sues was not one of hire, which ren- 
dered her liable for the services of the slaves. It was a contract under which 
the slaves were to perform no labor, but to be boarded, cared for and safely kept. 
Art. 3191, C. C., provides, that he who having in his possession the property of 
another, whether in deposit or on loan, or otherwise, has been obliged to incur 
any expense for its preservation, acquires a privilege on this property. 

The plaintiff insists that she has a privilege on the slaves under that article, 
whoever the owner may be. 

The defendant’s counsel resists this claim on the ground that the article relied 
on, is found in the section of the code which purports to treat of the privileges 
on particular movables, and that it does not apply to slaves. Slaves, although 
generally immovable by destination of law, are movable by their nature and are 
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held in law to.be so, when they form the object of contracts such as the present. 
C. C. 461, 2899. , 

Arts. 3191 and 3229, C. C., include all property held in deposit or on loan, or 
otherwise, and we cannot distinguish where they do not. The classification of 
the code on the subject of privileges is taken from the Code of France, where 
there are no slaves, and cannot control the clear intent of its provisions. 

It is therefore ordered, that the judgment be amended so as to be satisfied by 
the sale of the slaves attached, and that, as amended, it be affirmed; the appellee 
paying the costs of this appeal. 





Peet, Sims & Co. v. J. A. ZANDERS. 


Where a note due on the 11th of a month was protested on the 12th, Held : the endorser 
was discharged. 

Where the maker has no place of business, a demand at an office in which he had recently 
transacted his business will be considered sufficient to bind the endorser. 

Notice of protest to an endorser residing in the city may be properly deposited in the post- 
office when the notary, after due dilligence, has not been able to find him or his residence, 
or place of business. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Edwards and G. W. Christy, for plaintiffs. W. C. Budd, for defendant. 
The judgmant of the court was pronounced by 

Supe, J. One of the notes upon which this suit is brought against Zan- 
ders, the endorser, was dated February 8th, 1849, and was payable four months 
after date. It was consequently due on the 1lthof June. It was protested on 
the 12th June, and notice was put into the post office at New Orleans, addressed 
to the endorser at New Orleans, on the 13th. It thus appears that there was 
not a timely presentment. It should have been presented on the 11th June. 
The endorser was consequently discharged and there is no evidence of any 
subsequent promise. The judgment, as to this note, must be reversed. 

There is no sufficient ground for disturbing the judgment as to the other note. 
The district judge must have inferred, from the evidence, that the store where 
the presentment was made, had been recently occupied by the maker; the per- 
son in whose occupancy the notary found it could give him no information as 
to his whereabouts; and there is no evidence whatever on the part of the defen- 
dant to show that he had any other place of business, or dwelt, or was present 
in the city or State at the time. 

It is said, however, that Zanders was an old resident of New Orleans; had 
occupied, for more than a year, a dwelling house in the city, and that the notary 
did not make sufficient inquiry before depositing the notice in the post-office. 
The district judge was of opinion that reasonable diligence had been used, with- 
out success, to find out Zanders or his place of abode ; and a consideration of the 
evidence has not satisfied us that his conclusions should be disturbed by this 
court. Zanders had formerly been a shipping master and kept an office as such. 
He continues still to do something in that way, but had kept no office of late 
years, and in 1849 his name was not in the directory. The notary’s clerk very 
properly went to that quarter of the city where he formerly kept an office, and 
inquired at a shipping office. The clerk of the office told him that Zanders had 
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formerly staid at that offiee, but had left a few days before, and the person could 
not say where he was to be found or where he resided. The witness then made 
inquiries at the boarding houses for sailors in that neighborhood and elsewhere, 
but without success. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below asto the note of $309 52 be reversed. And it is further ordered, 
adjudged and decreed, that said judgment as to the residue be affirmed; the 
plaintiff and appellees paying the costs of this appeal. 





Leon DENNERY v. ANTonIO Bisa. 


In a suit for damages for failure to lease a store according to agreement, evidence of what 
profits other persons made in the same kind of business followed by the plaintiff, is not 
sufficient per se to warrant @ judgment against the defendant Non constat, the plaintiff 
might have rented another store in which his business could have been as profitably con- 
ducted. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. Bul- 
lard and Frost. for plaintiff. C. Roselius, for defendant. The judgment 
of the court was pronounced by 

Rost, J. The plaintiff claims $8,000 damages alleged to have been sustained 
by him in consequence of the defendant’s refusal to sub-lease to him one of the 
uppér rooms of the tenemént rented by Bisa from Mrs. Jourdan, asa coffee 
house, and the right to sell goods on the side-walk in front of said coffee house; 
this right being recognized by a municipal ordinance. There was judgment 
against the plaintiff as in cases of non-suit, and he appealed. 

Although the alleged promise is sworn to by two witnesses, the district judge 
came to the conclusion that it was not satisfactorily proved. It is difficult for us 
to say that he did not form a proper estimate of the credibility of the witnesses; 
but if he did not, he was surely right in determining that sufficient data by 
which to estimate the damages were not furnished him. The plaintiff has 
shown that he had goods in a store and that his credit was good. He has then 
attempted to establish the profits he would have made, if the lease had been exe- 
cuted, by showing what profits other retailers of goods had previously made at 
the same place. . 

We have repeatedly held, that evidence of that description was insufficient 
per se to make proof of any fact. Seaton v. Municipality Number Two, 3d 
Ann. 44. McCord v. Feliciana Rail Road, Ib. 285. 

There is nothing in the record to show that the plaintiff has been prevented 
from selling his goods and carrying on his business elsewhere, or that his profits 
have been curtailed by the alleged breach of the contract. 

The judgment is therefore affirmed, with costs. 





James R. McDowe ut v. Jonn W. Covcn. 


Where the punishment of death has been commuted by the Governor and Senate to imprison- 
ment for life, the owner of a slave thus sentenced cannot claim the slave upon the ground 
that the State cannot thus expropriate his property without an adequate compensation. 

- 


oe. 


365 
Pret . 


v. 
ZANDERS 








is 








SUPREME COURT OF LOUISIANA, 


McDowsit Where the time fixed for the exeention of a capital sentence has passed, in consequence of 


vr 
Coucn. 


an appeal to the Supreme Court, the time thus fixed upon not being a material part of the 
judgment, another time may be appointed; and it is the duty of the sheriff, without any 
new warrant or authority, to execute the sentence as soon as the affirmance of the judg. 
ment is officially announced to him. 

The Governor and Senate have, by the Constitution, the power to pardon; and under this 
power may commute the punishment of death to imprisonment for life. 

It is not essential that the owner of a slave whose sentence has been commuted from death 
to imprisonment for life, should give his consent to the change of punishment. 


PPEAL from the District Court of Madison, Richardson, J. 


Isaac Johnson, Attorney General for the State, contended: The impor- 
tant facts of this case are correctly stated in the brief of the plaintiff and appel- 
lant’s counsel. 

The points raised may be considered under the following heads: 1st. The 
period fixed for the execution of the slave Jerry having passed, pending an 
appeal to the Supreme Court, and no new day having been designated for the 
execution at the time of the commutation of the punishment, has the sentence 
become inoperative, and the commutation ineffectual ? 

The lawfulness of the original imprisonment of Jerry is not denied. He 
therefore can only be restored to the service of plaintiff by some act, omission 
or event which has since occurred. Sec. 2, art. 822 C. P. The fact that no 
new day had been fixed for the execution of the sentence, it is confidently 
affirmed, is not such an omission or event as would discharge the accused from 
the prosecution and the custody of the law. It is true, this court has said that 
it could not fix another day, when the day fixed for the execution of a sentence 
pronounced against a slave convicted before a tribunal organized under the act 
of 1846, had passed by, pending anappeal. State v. Jerry, 3d Ann. 577. The 
King’s Bench, in England, as the centre of all subordinate jurisdictions, in capi- 
tal matters, may fix another day for the execution of a criminal; and courts of 
general jurisdiction, such as the district courts in this State, may cause a felon 
to be brought to the bar again if he has not been executed pursuant to sentence, 
and fix a new day for his execution. Chitty’s Cr. Law, 568. So, a special 
tribunal, having exclusive jurisdiction to try slaves capitally accused, may, as an 
incident to its powers, re-organize to fix another day for the execution of a sen- 
tence already pronounced, when the convict has not been executed pursuant to 
sentence. But in the case under consideration it is urged that one of the 
justices who composed the special tribunal died pending the appeal, and that the 
court consequently can never be re-organized. In reply to this objection it is 
deemed sufficient to say, that although the special tribunals in question must be 
composed of two justices and ten slave owners, in order to a complete organiza- 
tion; yet, that one justice and nine jurors of a court thus formed may constitute 
a quorum for the trial and sentence of a slave capitally accused and convicted. 


Sec. 15, act 1846, p. 115. Hence, it clearly results, when there has been a com- 


plete organization of this kind of court, as required by the first and fifth sections 
of this act, the trial may proceed and sentence be pronounced by one justice 
and nine jurors, and, as necessarily incidental to this power of the court, it may 
re-organize to fix another day for the execution of the sentence, when the con- 
vict has not been executed on the day first fixed; provided one justice and nine 
jurors of who constituted the court as originally assembled, can be had. 

A new day, therefore, for the execution of Jerry may be fixed under the sen- 
tence i , unless the act of commutation sought by him and the inhabi- 
tants of the parish of Madison can be invoked to protect him. And this involves 
the question: Is the act of the Legislature authorizing the Governor and Senate 
to commute the punishment of crimes and offences unconstitutional, as averred 
by appellant’s counsel? 546 Rob. Penal Law. Act 20th March, 1818. If it 
is declared to be unconstitutional, this court will direct a re-organization of the 
tribunal that tried Jerry, to fix another day for his execution. But the power to 
commute is not in derogation of the 47th article of the State Constitution. .That 
article, in general terms, gives to the Governor and Senate, except in impeach- 
ments, the power of granting pardons; and our statute, in a wise and humane 
spirit, enables the same authority to abate something of the extreme rigor of a 
criminal sentence when no sufficient grounds for a pardon can be shown. The 
power to commute does not conflict with nor exclude the prerogative of pardon. 
Commutation is simply the cheng? of punishment to which a person has been 
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condemned, for a less rigorous one; and this change can only be granted by the McDowkr 


executive authority, in which the pardoning power resides. Bouvier L. D. vol. 
1, p. 288. It is sufficient, therefore, that the Legislature. has delegated the 
power to commute crimes and offences to the Governor and Senate, to whom 
the Constitution has intrusted the pardoning power. 

3d. It is further urged that Jerry, being a slave, could not assent to a change of 
the death penalty to perpetual imprisonment without the authorization of plaintiff, 
which was not accorded. This assumption has certainly no foundation in law or 
goomorals to support it. It is quite enough that Jerry and the inhabitants of 
the parish of Madison petitioned for the commutation on grounds that induced 
the executive authority to grant it; and if the plaintiff, as former master, did 
not ‘intercede, either from indifference, prudential motives, or from a desire to 
have the slave executed, it is perfectly immaterial; his voice could have had no 
legal potency in precipitating, averting or mitigating the sentence of the law. 
When a slave has forfeited his life to the law, it is his right to pray for a commu- 
tation of the punishment, and, if granted, to accept it without consulting the 
master, whose interest in the slave is resolved into a demand on the State trea- 
sury for his appraised value, if it should not exceed $300. When slaves com- 
mit crimes and are prosecuted in the name of the State, they are regarded as 
accountable beings, and not as things; and may be punished as the law directs, 
irrespective of the wishes of the master, who in such cases is only entitled to 
notice. C. C. 178. 

Like a pardon, a commutation of punishment is the private, though official 
act of the executive authority, delivered to the individual for whose benefit it is 
intended. I shall not contend, that as a voluntary act of the governor, a par- 
don or commutation of punishment can be forced on a convict. The act of 
executive grace, however, will be considered as accepted until it is rejected by 
the person for whose benefit it was intended. 7 Peter’s S. C. R. p. 160. But 
when a commutation from death to imprisonment is petitioned and prayed for 
by the sentenced convict and those who sympathize in his misfortunes, and 
when the consequence of granting such application is known and settted by law, 
the commutation, if granted, cannot be declined by either bond or free. To 
sanction a different rule would, it appears to me, encourage trifling with the 
executive authority as well as with the administration of justice. 

Thomas and Snyder, for appellant, contended: This is a petitory action to 
recover the slave Jerry, in the possession of the defendant. He admitted the 
title of the plaintiff, but averred that he held the slave, as sheriff, under a war- 
rant of arrest and order from the governor; annexed the order to his petition, 
and prayed the protection of the court. 

That authority is a missive from the governor, dated the 15th of March, 1850, 
addressed to the defendant as sheriff of the parish of Madison, informing him 
that the slave Jerry, belonging to the plaintiff, had been convicted of the crime 
of murder, by a special tribunal composed of two justices of the peace and ten 
slave holders, and sentenced to be hung; and that for good and sufficient reasons 
the Senate had concurred with the Executive in commuting his punishment to 
imprisonment for life in the penitentiary ; and ‘‘ commanding him to take notice 
and govern himself accordingly.” 

The State intervened by her prosecuting attorney, claiming to be the true and 
lawful owner of the slave, and as such ‘entitled to his services for and during 
the then term of his natural life; setting out as the ground of the right, his con- 
viction, sentence, and commutation of punishment to imprisonment in the peni- 
tentiary for life; and to this intervention the plaintiff pleaded a geperal denial. 

The case was tried upon the pleadings and a statement of facts, in substance: 
1. That the slave Jerry, the property of the plaintiff, was convicted in January, 
1849, of the crime of murder, by a legally constituted tribunal for the trial of 
slaves, and sentenced to be hung in the month of February of that year. 
2. That upon appeal to the Supreme Court his sentence was affirmed, and that 
at the time of the affirmation the day fixed by the special court for his execution 
had passed. 3. That subsequently to the day fixed for his execution, and the 
affirmation of his sentence by the Supreme Court, to wit, in the month of Octo- 
ber, 1849, the citizens of the parish of Madison, and Jerry, petitioned for the 
commutation of his punishment. 4. That his punishment was commuted, the 
Senate concurring with the Executive, to imprisonment for life in the peniten- 
tiary; and the defendant notified thereof by a missive from the governor, dated 
the 13th of March, 1850,-**commanding him to govern himself accordingly.” 
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5. That the defendant, as sheriff, holds him by virtue of the arrest for the 
crime of murder, of which he was convicted, and by virtue of said notification 
or order from the governor ; and not under any claim of title as owner. 6. That 
no mandate was ever issued by the special court for his execution, and no day 
fixed by the Supreme Court. 7. That the special court was composed of two 
justices of the peace and ten slave holders, one of which justices died pending 
the appeal in the Supreme Court. 8. The defendant was cognizant of the 
decision of the two courts, special and supreme. 

I. The title of the plaintiff, so far from being questioned, is expressly aGnit- 
ted both by the defendant and the State. II. The State could alone acquire 
property in him, under the Constitution, without the assent of the plaintiff, by 
the previous payment of an adequate consideration. Art 109. III. Has the 
State, under the circumstances, a right to detain him upon the criminal charge ? 

1. The period fixed for his execution having passed, the sentence became 
inoperative. 2. If it be competent for a court of general criminal jurisdiction 
to fix another day of execution after the first had transpired without the sentence 
of the law being executed, it could not have been done in this case; the trying 
tribunal being an ephemeral one, which ceased to exist with its adjournment, 
and which could never be re-organized, one of its members having died pending 
the appeal. 3. The warrant of arrest authorized the defendant to arrest and 
detain him for the purpose of his trial; but that passed, he could only detain 
him under an order of commitment or warrant of execution. Neither was 
made or granted; and from that time his detention was in violation of the plain- 
tiff’s right of property and the free and uncontrolled use of it. 4. The State 
claims to be his owner, and as such entitled to his services for life as a convict 
prisoner in the penitentiary ; and bases that claim upon the fact of his conviction 
and the commutation of his sentence. 

1. At the time of the commutation there existed no sentence against him, 
which, by legal possibility, could be executed. Instead, therefore, of softening, 
by modifying an existing sentence of greater severity, the commutation of 
punishment, under which the State claims to detain him as property and as an 
offender, is in fact the only, if there really is any, sentence of condemnation and 
warrant for his detention. 

2. Has the Executive and Senate the power by the Constitution and laws of 
the State, under the semblance of commuting the punishment of a convict, 
to revive an inoperative or defective sentence, and make their act the warrant 
for inflicting the substituted punishment? 3. We have found nothing in the 
Constitution or laws to warrant the commutation of the sentence of a convict 
without his free and full assent; and a slave is incapable of giving such assent 
without the authority of his master, which was not accorded in this instance. 

4. When a sentence of death is commuted to imprisonment for life, the 
imprisonment if authorized, is so not by the sentence, but by the express or 
implied compact resulting from the supposed grace of the State, and the accep- 
tance of it by the culprit; and if accepted in error, the culprit, supposing he is 
liable to be punished capitally when he is not legally punishable at all, can it be 
yo but that upon the fact being shown he would be entitled to his dis- 
charge. 

There is no legal difference between a commutation of punishment and a par- 
don. They both have the.effect of setting aside the judgment of the court pro- 
nouncing the judgment. And a pardon or commutation is nut complete until it 
is accepted by the convict. And a pardon cannot be forced upon a culprit; and 
for a much stronger reason, a commutation cannot. United States v. Wilson, 7 
Peters, 150. 

There is no power delegated by the Constitution to the Governor and Senate 
to commute the punishment of a convict. The act of the Legislature authori- 
zing commutations is unconstitutional; the 49th section of the Constitution 
gives to the governor the power to reprieve, and to him and the Senate the 
power of pardoning. A pardon and commutation cannot be construed to mean 
one and the same thing. 

In the case of The State v. Jerry, upon his and his master’s application for a writ 
‘of habeas corpus, and the refusal of the judge to discharge him, the facts are the 
same as in this case. His right to be discharged under the facts is based on art. 
822, sec. 2, of the Code of Practice. 


The judgment of the court was pronounced by 
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Preston, J. The plaintiff brings this suit against the sheriff of the parish of MeDaayes 


Madison, to recover a slave named Jerry. The State, by the district attorney, 
intervened. He alleges the following facts, which have been admitted or 
proved. That the slave Jerry was prosecuted and convicted of the crime of 
murder, before a tribunal composed of two justices of the peace and ten slave- 
holders of the parish of Madison, convened and organized in pursuance of the 
act of 1846, relative to the trial of slaves. He was sentenced to be executed on 
the — day of February, 1849. An appeal was taken on his behalf to the Supreme 
Court, which, in March, 1849, affirmed the judgment of the special tribunal. 
At the session of the Legislature in 1850, a petition on behalf of the slave, in 
which he, and many of the inhabitants of the parish of Madison united, was pre- 
sented to the Governor and Senate of the State, for the commutation of his 
punishment. 

It was commuted by the Executive and Senate to imprisonment for life in the 
penitentiary ; of which commutation the sheriff was notified, and he was directed 
by the governor’s warrant, dated the 13th of March, 1850, to govern himself 
accordingly. 

The court by its judgment rejected the claim of the plaintiff, and directed the 
sheriff to deliver the slave to the keeper of the penitentiary at Baton Rouge; 
from which judgment the plaintiff, the owner of the slave, has appealed. 

Various grounds are urged for the reversal of the judgment. 1st. It is con- 
tended, that the slave being admitted to have been the propérty of the plaintiff, 
the State cannot, under the 107th article of the Constitution, acquire a property 
in him without the previous payment to the plaintiff of an adequate compensa- 
tion. The property in a slave is such that from its nature the owner may lose 
it by the crimes and offences of the slave; for slaves, as well as free persons, 
forfeit their lives or subject themselves to imprisonment for life by their crimes. 
Even for damages caused by a slave to individuals, the owner must pay or 
abandon the slave in satisfaction of them. And for such necessary results of the 
criminal acts of slaves the owners are not of right entitled to indemnification ; 
and yet the State generously accords to the master of a slave sentenced to death 
or imprisonment for life, an indemnification of $300, being the full value of any 
slave convicted of a capital crime. 

It is next urged, that the State has no right to detain the slave on a criminal 
charge, because the period fixed for his execution having passed without the sen- 
tence being carried into effect, it became inoperative. The suffering of death was 
essentially the punishment to which the slave was sentenced ; and fixing the day of 
execution was an incident, but not an essential part of the judgment. It is said 
by Blackstone, in his Commentaries, * that the time and place of execution are 
by law no part of the judgment.” Vol. 4, p.404. In the case of The King v. 
Rogers et al., the defendants had been convicted of highway robbery, and sen- 
tenced to death. Being detained in prison awaiting their execution, they mur- 
dered the jailer, broke the jail and escaped, but were some time afterwards 
again arrested and imprisoned. They were brought before the Court of King’s 
Bench by a writ of habeas corpus; but instead of being discharged, the return 
showing their former conviction and sentence, the court directed an issue, to 
ascertain the identity of some of them, which was denied ; and that being found, 
ordered them to be executed in pursuance of the former sentence. 3 Bur. Rep. 
1810. And in the case of Earl Ferrers, found guilty of murder by the 
House of Peers, the House subsequently propounded the following question 
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Meigeracs. to the judges: “Supposing a peer, so indicted and convicted, ought by law to 


Gosen. 


receive such judgment as aforesaid, and the day appointed by the judgment for 
execution should !apse before such execution done, whether a new time may 
by appointed forthe execution, and by whom?” To which the judges answered 
in writing: ** Supposing the day appointed by the judgment for execution should 
lapse before such execution done, (which however the law will not presume,) we 
are all of opinion, that a new time may be appointed for the execution, either by the 
High Court of Parliament, before which such peer shall have been attainted, or 
by the Court of King’s Bench, the Parliament not sitting; the record of the 
attainder being properly removed into that court.” 

There is no doubt, therefore, that the convicted slave was subject to execution, 
notwithstanding the day of execution appointed by the tribunal had passed. 

It is urged that another day could not be fixed for the execution of the slave 
in this case, because the special tribunal which tried him, being an ephemeral 
one, ceased to exist with its adjournment and could never be re-organized, one of 
its members having died during the pendency of the appeal. 

The act of 1846, creating the tribunal, did not direct it in sentencing the slave 
to death to fix a particular day for the execution. Although this was prudent 
and conformable to usage, we have seen that it was not an essential part of the 
sentence; and, as the appeal rendered the execution legally impossible on that 
day, it was the duty of the sheriff, without any new authority or warrant, to 
have executed the sentence as soon as the judgment was affirmed by the 
Supreme Court, and the affirmance thereof was officially communicated to him 
by the justice of the peace in whose office the original proceedings and judg- 
ment had been filed, or by his successor in office, if dead. And if the sheriff 
had failed to do so, the executive of the State, bound by the Constitution to see 
the laws faithfully executed, would no doubt have caused the legal execution of 
the convict. 

It is next contended, that the Governor and Senate had no power to commute 
the capital punishment of the slave to imprisonment for life. The Constitution 
gives the governor power, with the advice and consent of the Senate, to grant 
pardons. The term being derived from the Common Law of England, must 
have the same import in our Constitution and laws which belongs to it in Eng- 
land. It has been held from time immemorial in England, that ‘the king may 
extend his mercy upon what terms he pleases, and may annex to his bounty a 
condition either precedent or subsequent. on the performance whereof the 
validity of the pardon will depend: and this by the Common Law, which pre- 
rogative is daily exerted in the pardon of felons, on condition of being confined to 
hard labor for a stated time, or of transportation to some foreign country for life 
or for a term of years.” 4 Black. Com. 401. 

The power has always been construed in the same manner in this State. Be- 
sides, an act of the Legislature, approved the 5th of March, 1823, expressly 
gives power to the Governor and Senate to commute the punishment of death 
into a lesser punishment in favor of slaves ‘‘ whenever the circumstances of the 
case are such as to entitle the offender to such commutation.” B. & C. 67. 

This clause of the statute, being connected by the copulative conjunction with 
the preceding clause requiring the recommendation of the commutation by the 
jury which tried the convict, creates some doubt; but we think the Legislature, 
by the comprehensive terms used, intended to confer the power even for causes 
and circumstances which might occur after the jury were discharged and the 
tribunal dissolved, 
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The last point made by the counsel of the plaintiffs, which we deem it essen- 
tial to notice, is thus expressed by them: ‘* We have found nothing in the Con- 
stitution or laws to warrant the commutation of the sentence of a convict with- 
out his free and full assent; and a slave is incapable of giving such assent 
without the authority of his master, which was not accorded in this instance.” 

The answer of the attorney general on this point is so appropriate and well 
expressed that we will only quote and adopt it as our opinion on this part of the 
case: ‘This assumption has certainly no foundation in law or good morals to 
support it. It is quite enough that Jerry and the inhabitants of the parish of 
Madison petitioned for the commutation on grounds that induced the executive 
authority to grant it; and if the plaintiff, as former master, did not inercede, 
either from indifference, prudential motives, or from a desire to have the slave 
executed, it is perfectly immateria!; his voice could have had no legal potency in 
precipitating, averting or mitigating the sentence of the law. When a slave 
has forfeited his life to the law, it is his right to pray for a commutation of 
the punishment; and, if granted, to accept it without consulting the master, 
whose interest in the slave is resolved into a demand on the State treasury 
for his appraised value, if it should not exceed $300. When slaves commit 
crimes and are prosecuted in the name of the State, they are regarded as 
accountable beings, and not as things; and may be punished as the law directs, 
nrespective of the wishes of the master, who in such cases is only entitled to 
notice. C. C. 178. 

The judgment of the district court is therefore affirmed, with costs. 
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GoopMAN and Son v. Wiiu1amM ALLEN et al. 
LexincTon Fire InsurANCE Company v. SaME. 


The surety on a forthcoming bond for property which had been attached is not liable on a 
rule taken against him, without a fi. fa. against the principal in the bond having been 
returned unsatisfied, or, at least, until the principal has been put in default for the failure 
to produce the property bonded. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


R. Mott, for plaintiffs, contended: This is an appeal from a judgment 
against M. Greenwood, as surety on a bond given by John Carroll, the inter- 
venor. The questions presented for the consideration of the court are few and, 
we think, simple: The steamboat New Hampshire was attached for damages 
in destroying a flatboat; no motion was made to set aside the attachment; but 
the defendants answered to the merits, and John Carroll intervened, and claimed 
to have become the owner of the boat after the damages had been done the 
plaintiffs. Plaintiff replied that Carroll’s title was simulated and fraudulent, 
and made for the purpose of defeating their claims; that he was an officer of the 
boat, and knowing to the whole transaction, &c. After the intervention had 
been filed, Carroll asked leave of the court to bond the boat, which he was 
allowed to do, on giving bond to produce the boat to meet the judgment of the 
court, &e. Green was the surety on that bond. 

When these cases came on for trial, the counsel for the plaintiffs and inter- 
venor agreed to submit the case to the court on the testimony on file. The 
result was a judgment for the amount claimed in favor of the plaintiffs, against 
the defendants, nothing being said about the intervenor; the judgment, in terms, 
neither affirming his claim nor dismissing it; and as there was, in fact, no show- 
ing in his favor, it is probable that the court considered the intervention in his 
name as a farce. On these judgments execution duly issued, and after due 
legal proceedings, was returned nulla bona by the sheriff, the return day having 
passed. 
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A rule was taken on Greenwood, the surety on the bond, to show cause why 
he should not pay the amount of the bond; to which he filed a written answer, 
setting up as defences: That Carroll, the intervenor, was dead before the case 
was tried; that the court had not decided the case as to Carroll, the intervenor; 
and, that the original attachment, being for damages, was illegal, and therefore 
‘he surety on the bond was not liable. 

The rule was made absolute; the defendant thereon appealed; and it is now 
for your honors to say whether the proof of Carroll’s death has been established, 
and if it has, whether the judgment of the court against the defendants, with 
privilege on the property attached, was not all that was necessary. The only 
testimony offered to show the death of Carroll was that of one of the defendants 
to the suit, which was rejected. The intervenor appeared at the trial, by his 
counsel, and the judgment of the court precludes him from further action in the 
premises. 

The plaintiffs think that the right to have the attachment set aside was personal 
to the defendants; and as they acquiesced, the intervenor could not appear to set 
it aside, and much less could his surety do so, even before answer or judgment 
in the case. See cases of Myers v. Perry, 1st Ann. 372. Bringier v. Griffin, 
2d Ann. 156. Code of Practice, 344. 

Hunton and Bradford, for defendants, contended: The plaintiffs in these 
suits having attached the steamboat New Hampshire, John Carroll brought 
suits to enjoin their proceedings against the boat, which he alleged to be his pro- 
perty. The court ordered all these suits to be consolidated, and directed the 
boat to be restored to John Carroll, on his giving bond for $3200, with Moses 
Greenwood as his surety, to abide the further order of the court. 

The plaintiffs having recovered judgment against the original defendants, with 
privilege on the property attached. took a rule on Moses Greenwood, as surety, 
to show cause why judgment should not be given against him for the amount of 
his bond. From the judgment against him on this rule the defendant has 
appealed. 

The defendant excepted to the rule on the following grounds: 1. That the 
attachments in said suits issued on claims for damages er delicto 2. That the 
defendant became surety for John Carroll, and that no judgment has been ren- 
dered against his said principal; nor can any of the proceedings herein had be 
binding on the legal representatives of said John Carroll, who died on the 1st of 
January, 1848, before said proceedings were had; nor on defendant, as his 
surety ‘The death of John Carroll is shown by the testimony of W. Allen. 
This testimony was improperly rejected. These cases were not submitted till 
12th March, 1850, and the judgment of the court is entirely silent as to the 
claim of John Carroll. But these claims were presented in the form of separate 
and independent suits, which must be decided before the bond of Carroll can be 
forfeited. The case of Jones v. Lawrence is not in point. 4th Ann. 279. 
3. That the said rule is irregular and premature. The bond states that John 
Carroll, as principal, and Moses Greenwood, as surety, ‘* agree to abide by the 
order of the court, and, under the same, are responsible for the safe return and 
restoration of the steamboat New Hampshire to abide the further order of the 
court.’ No infraction of the condition of this bond has been shown. 

The judgment of the court was pronounced by 

Supe, J. The plaintiffs in these suits having attached the steamer New 
Hampshire, John Carroll brought suits to enjoin the proceedings against the 
vessel, which he alleged to be his property, and not the property of Allen and 
others, the defendants in attachment. The court ordered all the suits to be 
consolidated, and directed the vessel to be restored to Carroll, on his giving bond 
in the sum of $3200, conditioned for the safe return of the vessel to abide the 
further orders of the court in the suits. A bond was accordingly given by Car- 
roll, with Greenwood as surety. 

Judgment was rendered in favor of the plaintiffs, with privilege on the pro- 
perty; which judgment, although it does not in express terms decide the claim 
of ownership asserted by Carroll, may, for the purpose of our present inquiry, 
be considered as a judgment against him upon that claim. A fieri facias was 
issued against the defendants in attachment, to wit, Wm. Allen, George T. 
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Allen and Jacob Forsyth, and was returned nulla bona. The plaintiffs then Goopman 
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took a rule upon Greenwood, the surety of Carroll, to show cause why he should 
not be condemned to pay the plaintiffs the amount of the bond. Various grounds 
of exception and defence were set up by the defendant in the rule; one of which 
was, that the rule was irregular and premature. We understand the practice 
in case of bonds of this nature to be, that the creditor cannot ask judgment by 
rule dgainst the surety, without a fi. fa. against, or, at least, a putting in default 
of the principal. No call, by fi. fa. or otherwise has heen made upon Carroll 
for the restoration of the vessel or the payment of the bond. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that the rule be dismissed as in case of non-suit; the plaintiffs paying costs 
in both courts. 





T. O. Kearney v. D. H. Houmes. 
D. H. Houmes v. T. O. Kearney. 


A clerk in a large dry goods store frequented by female customers, while ladies were in the 
store, engaged in a quarrel with another clerk and drew on him a revolver without there 
being any necessity for such violence, Held: that such conduct justified the employer in 
discharging him. 

Where a party has used the process of courts for the sole purpose of vexing and harrassing 
the defendant, withvut any reasonable hope or expectation of recovering any portion of 
the sum claimed, such party becomes liable to the other for damages, even though the suits 
thus brought were merely ordinary civil suits. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
The judgment of the district court was in favor of Holmes against Kear- 
ney, for two hundred and fifty dollars damages on the reconventional demand 
of Holmes. 


C. Redmond, for the plaintiff, made the following points on the reconventional 
demand of Holmes: As to the action in damages, consolidated by consent with 
this, although Holmes has obtained a judgment for $250, we cannot bring our- 
selves to the conviction that our duty to the appellant requires argument thereon. 
We deem it sufficient to observe, that the two first suits were for damages for 
breach of partnership agreement; that the defendant was put under oath, and 
all but admitted a legal contract, though qualified by the declaration that the 
promise made was not positive, but conditional, on the respondent’s withdrawal 
from business, a design which was defeated by the French Revolution. That 
the first suit was discontinued because defendant refused to wait the return of a 
commission, and that in the others defendant moved for a non-suit. 

In any of these cases defendant might have introduced his evidence, and have 
obtained a final judgment had he thought proper to do so. He might have availed 
himself of his own answers to interrogatories, had he deemed them available as 
evidence to terminate the litigation. On this subject, we beg leave to refer the 
court to Mr. Budd’s testimony, and to the extracts from Mr. Griffith's letters, a 
Witness, who was in possession of the partnership agreement, but who refused to 
testify in a quarrel between mutual friends. 

Benjamin and Micou, for defendant, contended: The plaintiff instituted four 
successive suits against defendant, without shadow of claim, and upon causes of 
action merely pretended and fictitious. To the fourth suit, defendant replied by 
claiming, in a separate action, damages for this malicious prosecution and annoy- 
ance. This demand was consolidated with plaintiff’s suit, by consent, and tried 
as a reconvention. 

It is impossible to discover even an excuse for the plaintiff for his repeated 
and pertinacious demands. The defendant had acted towards him with the 
greatest forbearance and liberality, and no —— fact or circumstance was proved 
by the plaintiff tending to support his de s. 
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We are sure that this court can find.no fault with the judgment of the court 
below, except that the damages awarded to the defe are much less than he 
sustained ; and we are confident that, if he had not ined from demanding 
an amendment of the judgment in his favor, it would have been granted by this 
court. 


The judgment of the court (Preston, J., dissenting in part) was pronounced 
b 
‘ man, J. The evidence in the record satisfies us that the plaintiff, so far 
from exercising his legitimate legal rights in his numerous suits against the 
defendant, has used the process of courts for the sole purpose of vexing and 
harrassing him, without any reasonable hope or expectation of recovering any 
portion of the sum claimed. The fact that he agreed to take less wages from 
the defendant than he was receiving in another house, has no weight with us. 
It may not have been optional with him to remain in that house, and he may 
have had many motives for making the change, besides the belief that he was to 
become the partner of the defendant. We are of opinion that the judgment 
should be affirmed in both cases. 

Judgment affirmed in both cases, with costs. 

Preston, J. dissenting. The plaintiff sues for five hundred dollars, alleging 
that'he was employed by the year by the defendant as superintending clerk in a 
large dry goods store; that he was dismissed on the 13th of December, 1848, 
without cause; for which reason he claims wages to the 1st September, 1849, 
when he alleges his term of service was to expire, in consequence of an arrange- 
ment to become a partner of the defendant in his business. 

The defendant denies that he employed him by the year, but by the month; 
alleges that he had sufficient cause to dismiss him, and admits that half a month’s 
salary was due to him, which he has tendered. 

The plaintiff has rendered it probable, by the testimony, that he was employed 
by the year, but has not furnished such conclusive proof that we should be 
obliged to differ with the district court even on that point. But even if he was 
employed by the year, the defendant has shown sufficient cause for his dis- 
charge. 

The defendant kept a large dry goods store, which was much frequented by 
female customers. At nine o’clock in the morning, and while some ladies were 
actually in the store, a quarrel took place between the plaintiff and another clerk 
under his direction, whom he struck, and on whom he drew a revolver, com- 
pelling him to retreat, producing great confusion in the store, and frightening the 
ladies very much. 

The plaintiff has not shown any absolute necessity for such violence, in order to 
protect his own person or the person or property of his employer, which alone could 
have justified it. Nothing would sooner and more certainly destroy the custom 
of a dry goods store, the resort principally of females, than a reputation for 
broils with deadly weapons in the very place and hour of business. Even in 
this place, the resort of men alone for business, if an officer of the court under 
our control, should, during the session of the court, resort to blows and draw a 
revolver on another, without an absolute necessity to protect his person from 
violence, we should be compelled to dismiss him for the first offence, however 
great the provocation. 

The testimony, therefore, justifies the defendant in having discharged both 
the clerks; and béing justified in so doing, the plaintiff was not entitled to wages 
afterwards, even if he had been employed by the year. The defendant tendered 
the wages actually due, and offered the plaintiff, as a present, five times the 
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amount. The money tendered still remains in court subject tohisorder. Judg- 
ment was, therefore, very properly rendered in favor of the defendant and for 
his costs, and we all concur in affirming it. 

With this suit is consolidated one by Holmes agninet Kearney for a thousand 
dollars damages, in which he alleges that Kearney had instituted four suits 
against him, well knowing that he had no legal claims, but maliciously and wan- 
tonly to vex and harrass him, and to impose upon him charges, inconveniences 
and expenses; that he never would permit his false and pretended claims to be 
adjudged, but as soon as the suits came up and were called for trial, discontinued 
them, or suffered non-suits for the mere purpose of beginning new suits for the 
same pretended and false demands. He alleges,that he had incurred expenses 
and suffered damages by the wanton conduct of the defendant to the amount of 
a thousand dollars, which he claims. 

The rule of law is the same in relation to a claim for damages for a vexatious 
suit, as for a malicious prosecution. No action lies for suing a civil action, when 
the plaintiff fails, unless it be alleged and shown to be malicious and without 
probable cause. White v. Dingby, 6 Mass. Rep. 435. Vandouzer v. Lender- 
man, 10 John. Rep. 106. 1 Salk. Rep. 13. 1 Bos. & Pull. 205. 

It requires a strong case of malice, and want of probable cause to support a 
suit for a malicious prosecution ; because, if on the failure of every prosecution, 
the accuser was subjected to damages, it would entirely discourage the prosecu- 
tion of real offenders. So in a suit for damages on account of vexatious civil 
suits, a strong case of mere malice and entire want of a cause of action ought to 
be shown, or parties would be deterred from entering the courts of justice, 
although they really believed their complaints to be just. On the contrary, our 
courts should be open to every person to enter without fear, if he believed he 
had a just complaint, however unfounded it might be. 

Our late Supreme Court in the case of Escurial v. Daboval, so often before 
it, manifested strongly their repugnance to allow damages really suffered against 
a party who thought he was exercising a legal remedy ; and I do not recollect in 
this State any successful suit for damages claimed on account of vexatious suits, 
where the party commenced by petition and citation alone, although it has been 
different where the parties resorted without cause to the extraordinary remedies 
of arrest, attachment, sequestration or injunction. 

In England, the plaintiff who failed in his suit, was amerced in costs for his 
false clamor, but they embraced only what were strictly the expenses of the 
suit, and not the money expended by the party himself, nor compensation for his 
own time. It was only when knowing that he had no cause of action or com- 
plaint, and acting entirely from malice, he vexed the defendant with suits, that 
the plaintiff was liable to damages. 

The rule is the same in our jurisprudence. Costs are allowed the defendant, 
if the plaintiff fails in his suit, and nothing more, if in good faith the plaintiff 
believed he had a cause of action. [Ill-will in the commencement and prosecu- 
tion of the suit, is not alone the malice contemplated by Jaw to render the plain- 
tiff responsible ; for there is often ill-will and bad feeling in the prosecution of 
just suits. It is the malice which is composed of bad feeling united to a know- 
ledge in the plaintiff himself that he has no just cause of action, which renders 
him responsible in damages for vexing the defendant with unfounded suits. In 
a word, the plaintiff must act in bad faith; for until then the doors of justice 
should be open to all, although their feelings may be bad, and their complaints 
in reality groundlegs. 
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Let us apply these principles to the facts 6f this case, which though singular, 
are easily subjected to their test, so as to arrive at a just conclusion. In the 
suit, Kearney claimed damages for the violation of an alleged verbal agree- 
ment with Holmes to give him an interest in his mercantile establishment as a 
partner, after the 1st of September, 1849, and for wages until that time. When 
the case was called for trial, the plaintiff’s counsel was engaged in trying a suit 
“in another court. He solicited the defendant’s counsel to continue the cause, 
which was refused. Thereupon, the counsel testifies, he was obliged to discon- 
tinue the suit and to pay the costs. It was discontinued on the 9th of May, 
1849, and by an extract of a letter from a Mr. Griffith, in London, dated the 
27th of that month, it appears the plaintiff had been corresponding with him, in 
the hopes of obtaining testimony to support his suit. It is evident from the 
extract that he had not obtained testimony which he expected, and discontinued 
his suit, when forced to trial, as well without evidence as without counsel. 

The suit was immediately re-commenced, and in doing so, interrogatories were 
propounded to the defendant. ‘The answers have been mislaid, but the interro- 
gatories themselves indicate to us that the plaintiff really thought he had a cause 
of action against the defendant. He also sent a commission to London to examine 
Mr. Griffith as a witness; but he refused to testify, excusing himself on the 
ground that both parties were his friends, and that he did not wish to loose the 
friendship of either. An extract of a letter trom Grifithto the plaintiff, induces 
us to think that the latter did expect testimony from Griffith to support his suit, 
but his commission was never returned. 

Further, it is so improbable that Kearney should have quit an employment 
of $1500 a year, for a monthly employment which would amount to but $1200 a . 
year, as alleged by Holmes in his answers, that I readily yield to the conclusion 
that Kearney thought he had some other claim upon his employer than mere 
monthly wages, although it may not have been so. 

This suit, 1 suppose, was either discontinued or that a judgment of non-suit 
was entered, though the record does not show what disposition was made of it. 
The counsel for the plaintiff in the suits, testifies that both were brought and 
prosecuted in good faith, and that if Grifith was within the reach of the court, 
he would not hesitate to prosecute the claim again, and he bases the opinion, as 
he states, upon letters from Griffith which he has seen. 

The plaintiff in those suits and defendant in this, then changed his attorney 
and brought suit only for the balance of a year’s salary after his discharge as 
clerk. A non-suit was entered in the absence of the plaintiff and his new coun- 
sel. But the former attorney proves that he was summoned and attended as a 
witness; that a suit on trial was terminated sooner, and that of Kearney called 
earlier than was expected, he and his counsel being in the office of the latter 
waiting for the trial, and that this third misfortune very much annoyed the pre- 
sent defendant. It was one which sometimes occurs in the courts, and we have 
not the slightest reason to believe that he and his attorney intentionally absented 
themselves that the non-suit might be entered. 

The suit was immediately re-commenced for the balance of the year’s wages 
and has been tried on its merits. Although we have come to the conclusion 
with the district judge that Holmes was justified in dismissing the defendant as 
clerk, yet I am sure that he was sincere in believing the contrary. His interest 
and feelings swayed his judgment and induced his error. Moreover, he believed 
that he had a good cause of action. The evidence renders it almost certain that 
he thought he was engaged by the year. He leftan employment of $1500 a 
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year for the services of the plaintiff where he was to receive each month what 
would amount to but $1200 a year. It was almost impossible for him to con- 
sider the latter employment more precarious than that which he left: 
occupied, too, a station in the store as superintending clerk, which experienced 
witnesses think was inconsistent with the hypothesis that he was employed by 
the month. 

The defendant has been unfortunate in the plaintiff’s employment and in his® 
suits, as well as imprudent. And I have no doubt has indulged in angry feel- 
ings growing out of disappointment, which has betrayed him into errors of judg- 
ment; but I see’ no evidence of bad faith on his part. The large amount 
demanded for damages has some tendency to show it; but that is a custom so 
common with litigants for unliquidated claims, that it is not conclusive against 
him. I cannot concur in the judgment against him for damages. ° 





BENJAMIN Porter v. A. LEpovux & Co. % 


The omission of a party to reply to a letter will not be considered as sufficient evidence of 
an admission contradicting or varying a written agreement. 


,  PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Rozier and Hays, for plaintiff, contended, upon the question of evidence 
decided by the Supreme Court: As to the letter of the defendants, of course 
they cannot make evidence for themselves. Weare completely strangers to the 
matters therein set fourth. The defendants could only establish these matters by 
proper evidence. The letter was introduced merely to show the fact that such a 
letter was written, and received by plaintiff, after the plaintiff had attempted to 
get possession of the leased premises. If could not be used for any other purpose. 

Elmore and King, upon the same point, contended: The judge of the dis- 
trict court decided this case upon the evidence, in favor of the defendants. 
Unless clearly erroneous, his judgment ought not to be disturbed. The plain- 
tiff’s action is for damages for the violation of a contract of lease on the part of 
defendants. The answer of defendants states clearly the grounds of defence on 
the merits. 

It was understood between the parties, that if the agent of the defendants 
had leased the plantation before the plaintiff arrived at the place, the contract 
was to be annulled. This is proved by the letter of the defendants, dated April 
2d, 1847, to the plaintiff. The testimony of Filhiol proves the letter was deli- 
vered. The defendants having made the necessary affidavit, the plaintiff was 
bound to produce the letter, or account for its non-production, under penalty of 
having taken as confessed the allegations contained in the affidavit. C. P. 140. 
The plaintiff having received the letter, and never having replied to it in any 
manner, was a tacit admission of the truth of its contents. A party who remains 
silent when he should speak, will not be allowed afterwards to open his mouth. 
Meux v. Mortin, 5th Ann. 107. Freemanv. Savage, 2d Ann. 269. Pitis v. 
Shubert, 11 L. R. 288. Story on Agency, p. 247 to 255. Flower v. Jones 
7N.S. 144. 2 Starkie on evidence, 16, 20. 


The judgment of the court was pronounced by . 

Survetz, J. On the 19th of March, 1847, the defendants, by a written con- 
tract, leased to the plaintiff, a resident of Monroe in the parish of Ouachita, 
certain premises, which are described in the lease as ‘the buildings which are 
on our plantation on the Ouachita river, known as the Bry plantation, together 
with sixty acres of the front land,” for the sum of $120, payable on the Ist of 
January, 1848. It was stipulated in the lease, that if the lessee should use 
more Jand than the sixty acres, he should pay for the same at the rate of two 
48 
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dollars sities. The lessee covenanted to keep the buildings in good Pepe. 


There was also a clause that “if Ledoux §& Co. should rent the 
lands belonging to the said plantation, the said Porter obligates’ himgelf t 
the use of the cotton gin, e has done ginning his own cotton, to the person 
who shall have taken the sai ds, to gin his own cotton, should he require it.” 
The lease contained no other covenants or conditions, and was signed in dupli- 
‘eate by the parties. In the month of March the plaintiff embarked at New 
Orleans in a steamboat for Ouachita, taking with him various agricultural 
implements, furniture, plantation supplies, and some slaves, and disembarked at 
the Bry plantation towards the close of March. Upon going ufion the estate, he 
found another person in possession of the premises, under a lease obtained from 
Fithiol and King, the agents of Ledoux & Co. in Ouachita, a day or two previous. 
He demdhded possession from the occupant, but was refused. He had a con- 
versation soon after with Filhiol, in which he complained of the disappointment. 
Subsequently to this, it would seem, but at what precise date in the month of 
March does not appear, Filhiol transmitted to him a letter from Ledoux & Co., the 
contents of which Filhiol was unacquainted with. The plaintiff, after incurring 
some inconvenience and expense, established himself on other lands in Ouachita, 
and inithe following year brought suit against Ledoux §- Co. for damages for the 
breach of the contract. The defendants admitted in their answer the execution 
of the lease, but averred that in the negotiations which preceded it, and which 
were conducted by Ledouz, one of the firm, it was stated to the plaintiff that 
they had an agent near the plantation, who might perhaps have rented it, and it 
was agreed that if it was already rented the contract with the plaintiff was to be 
of no effect. ‘That besides the lease, which was signed, there was another instru- 
ment prepared; embodying such a proviso, and that when Miltenberger, the 
other partner, signed the lease for the firm out of Ledouz’s presence, he being 
ignorant of the conditional arrangement, omitted to have the other paper signed. 

The district judge considered the fact as sufficiently proved, that the letter of 
Ledoux § Co. reached the plaintiff, and we concur in that conclusion. It may 
also be inferred from the evidence, that he received it a few days after his 
unsuccessful attempt to get possession under the lease. 

The letter was as follows: ‘Dr. Porter, Monroe, Ouachita. Dear Sir, We 
Jeased you our Bry plantation with the condition, as you will recollect, that it 
was not already leased by Mr. Grammont Filhiol, whom we had requested to 
rent the said property for us. We had prepared the lease for you to sign, as 
also a writing providing for the above conditions; when you came to the count- 
ing-house, our Mr. Ledouz, who had made the agreement with you, was absent, 
and the lease was handed to you, but not the proviso. We hear that the pro- 
perty had been rented previously by Mr. Filhiol. We are sorry to say that 
the contract we had made with you becomes null and void. Your’s respect- 
fully, A. Lepoux & Co. 

There is no evidence that the plaintiff ever answered this letter. His silence 
was considered by the district judge as proving that the declaration contained in 
the letter was true; and on this ground judgment was rendered for the defen- 
dants. The parties had signed a written agreement which contains no such 
condition as is asserted in the letter; and certainly the evidence, which, by 
interpolating an important condition, is so materially to qualify a written con- 
tract, absolute in its terms, ought to be very cogent and conclusive. The maxim 
qui tacet consentire videtur, is one which, in questions of evidence, ought to be 
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: 
ap with careful diecrianiniatisipigied with caution. See Greenleaf on Evi- 


$197, et seq. 

It is true; thaf when parties who have had dealings together meet face to 
face, and one asserts a claim, the natural impulse ijn the mind of the other would 
be to deny it, if he believed it unfounded. In m6st cases, the denial would be 
distinct and immediate; and so a reasonable inference of its truth might be drawn 
from the party’s silence. But even where the declaration is so made, and the 
person addressed has the opportunity of replying at once and on the spot, it 
would be dangerous to permit parol proof of his silence, when a right in dero- 
gation of a written contract is verbally asserted to destroy or qualify his appa- 
rent rights under such contract. If caution be necessary in inferring acquies- 
cence from siJence, in the case of declarations made by one interested party to 
another, face to face, it is still more so where the declaration is made by letter. 

There is a class of cases where it is a man’s clear duty to reply,—as where 
the matter is in re agenda, or where the previous relations of the parties have 
been such that the interest of the person writing may suffer detriment, or his 
future conduct be influenced by the other’s silence. But where, as in this case, 
the plaintiff had a written contract, which had been defeated by the act of the 
defendants, when they in their letter declared the matter closed and the agree- 
ment null, and did not even ask a reply, it seems to us to be going too far to say 
that the plaintiff, by not answering this letter, is to be considered as admitting 
the truth of their declarations, and that his lease, absolute on its face, was 
intended to be conditional. 

Judgment reversed, and cause remanded for a new trial; defendants paying 
costs of appeal. 


Ann W. JeTeER v. Rosatie DestonpEs. 


Where property was secured to the wife in Virginia by deed of trust and it is subsequently 
removed to Louisiana by the husband, it cannot be sold on execution for the husband's 
debts. 

Where slaves have been settled upon the wife by deed of trust in a State where such set- 
tlements were valid and vested the property in the wife, there is no law which requires 
such a title to be recorded when the slaves are subsequently removed to Louisiana. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


R. C. McAlpin, for plaintiff, contended: Plaintiff owned, in her own 
right, a valuable real estate in the State of Virginia, where she resided till within 
a few years last passed; that her husband owned a large number of slaves; that 
from losses in trade, he became embarrassed and was obliged to sell property to 
pay his debts; that plaintiff consented that her husband should sell her land to 
pay his debts, upon the condition that he would convey to her by means of-a 
trust deed a number of slaves equal in value to her land. The trust deed was 
made, executed and duly recorded in the proper office in the State of Virginia. 
Her husband sold her land, and with the proceeds paid his debts; and she took 
possession of the slaves named and conveyed in the deed of trust. That plain- 
tiff and her husband removed to the State of Louisiana, bringing with them the 
slaves in the deed of trust mentioned ; that a judgment was recovered against 
her husband, in the parish of Jefferson, in favor of — Mayo; that a fi. fa. was 
issued to the sheriff of the parish of Orleans, who seized and sold the two 
slaves sued for. Plaintiff instituted her suit for the two slaves against the 
defendant, who purchased them at the sheriff’s sale. In her petition plaintiff 
claims the two slaves as her own separate property, and makes protest on the 
trust deed under which she claims. 
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The defendant, in her answer, claims the aves by virtue of the sheriff's title 


tu her. , ‘4 
Plaintiff on the trial offered the trust deed as evidence of title= which was 
admitted by the court. She claims #6 own the two slaves sued for, by virtue of 


the trust deed duly execut recorded in the State of Virginia; that the con- 
sideration given by her for was full and valuable; and that the transaction 
was lawful and bond fide. 


The only legal point raised in the district court against the introduction of the 
trust deed, was, that it was not authenticated according to the requirements of 
the judiciary act of Congress of 1789. om 

In answer to that objection it may be remarked, that the deed is not, n \¢ 
it purport to be a judicial record; and therefore it does not fall within t 
province of that act of Congress. 

The trust deed was not recorded in the State of Louisiana; and it is con- 
tended, that as it cannot be assimilated to a mortgage, it need not be recorded. 
It was not made to secure the payment of money ; but to convey title in the only 
way that it could be done to a feme covert at common law. ‘The naked fee or 
title by the deed vested in the trustees; the equitable title and usufruct vested 
in the plaintiff. The plaintiff, with her husband, some few years after the date 
of the deed, removed to Louisiana and brought with them the two slaves sued 
for. By the proof they are clearly identified as being named and conveyed in 
the deed. The legal possession was in the plaintiff, and not in the husband. 
They lived together; and it is believed to be a well settled principle of law, 
that where two or more are apparently in the possession of property, the law 
gives him the possession who has the right. It was a perfect alienation, accord- 
ing to the ler loci vontractus, and would not be subject to the debts of the hus- 
band there, and, by comity, will be protected here. 


H. Griffon and C. 8S. Reese, for defendant and warrantor, contended: The 
plaintiff and her husband, who were formerly residents of Virginia, removed to 
this State with several slaves, and have resided in the parish of Jefferson for 
several years. J. E. Mayo, of New Orleans, became the creditor of plaintiff's 
husband, obtained a judgment against him, and issued an execution, under 
which two slaves in his possession were seized and sold to the defendant. 

After the sheriff’s sale had taken place, the plaintiff brought this suit to 
recover the two slaves from the defendant, who was a purchaser in good faith, 
having no notice of her claim; and she alleges title in herself, under a convey- 
ance from her husband by a deed of trust executed in Virginia, but never 
recorded in this State. 

The slaves were decreed to be her property, and the defendant has appealed. 
The deed of trust was offered in evidence on the trial of the case. What- 
ever may be its effect as between the parties under the laws of Virginia, which 
are not proved, we contend that as regards third persons it can have no effect 
whatever, as it has not been recorded here. See 4 L. R. 54, and the case of 
Tillman, Trustee, v. Drake, 4th Ann. 16, on which we rely as conclusive on 
this point. 

The two cases quoted, (11 L. R. 333 and 337,) have no analogy whatever 
with the present one; as in both of them it was alleged and proved, that the 
slaves seized never belonged to the party against whom they were seized, as 
his property; and in this case. on the contrary, the plaintiff herself alleges that 
the slaves seized and sold formerly belonged to her husband. \ 

To give effect to such a deed against third persons in good faith, would tend 
to encourage fraud, especially under the circumstances of the present case, 
where the plaintiff and her husband stood by, never urged their claim, and suf- 
fered the property claimed by her to be sold, and only commenced this action 
some time after the sheriff’s sale. The deed was in their possession in this 
State years before the slaves were seized. They never made it public; they 
kept it in their power to use it or not, as might best suit their purposes; the 


“slaves remaining in possession of the husband, who obtained credit on account of 


a! hh A which he is the apparent owner. a woes 
e respectfully pray, that the judgment appealed from be reversed, 
rendered for the defendant, with costs in both courts. 


. The judgment of the court was pronounced by 
Eustis, C. J. This is an.appeal taken by the defendant from a judgment of 
the Court of the Fourth District of New Orleans, by. which the plaintiff 
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recovered two male slaves of about sixteen years of age each. The plaintiff is 


a married womah, residing in the parish of Jefferson. She removed to this p 


State from Virginia, where she was married, bringing with her the slaves in dis- 
pute. It appears by a deed of trust executed i Virginia on the 15th day of 
March, 1843, the two slaves, with other property, were conveyed to trustees 
residing in Virginia, for her exclusive benefit. By the said deed it was provided 
that the plaintiff should have, use, and possess the said slaves, their increase and 
profits; separately and apart from her husband, as completely as if she were an 
unotarried woman. This conveyance was made by her husband, but for a fair 
equivalent in real property transferred by her for his benefit. We are not aware 
of any legal objection to the validity of this deed under the laws of Virginia. 
It was not made to secure the payment of a debt, but for the purpose of convey- 
ing title to the wife in the only way that it could be done to a married woman 
at common law. The slaves were proved to have been in her possession until 
they were purchased here by the defendant, on the 14th June, 1849, under an 
execution issued on a judgment obtained against the husband in this State. 

The plaintiff having been in possession of the slaves, under a title which con- 
veyed and transferred the legal as well as the equitable interest in them from 
her husband, and the wife being authorized to possess and own property in her 
own right, it is clear that her ownership and possession cannot be disturbed 
under an execution against her husband. We are not aware of any decision of 
our courts by which titles to slaves brought into this State by the person to 
whom the title conveys them, are required to be recorded. 

The case cited from 4th Ann. 16, we consider not applicable to the present 
case. Judgment affirmed. 





JosEPH Witson v. Georce L. Broom. 


A merchant in New Orleans instructed his agent in Thomaston to ship him lime at a certain 
limited price. The agent accordingly made a shipment on the 25th of Uctober, and gave 
advice of it, by letter dated 31st of the same month. The vessel did not |. ave until the 3d 
of November. When the vessel arrived in New Orleans, the merchant refused to take the 
lime, upon the ground that he had not been duly apprised of the shipment: Held: That the 
advice was daly given, and that the merchant was bound for the loss which occurred in a 
sale made in consequence of his refusal to accept the shipment. 

Where a party has contracted for a certain article at a fixed price, and improperly refuses 
to accept the article when offered to be delivered to him, he is liable for the loss sustained 
in a sale of the article. That loss will be the difference between the price agreed upon 
and the amount of the sale; and the amount of the loss may be fairly ascertained by a pri- 
vate sale atthe market price of the article. 


PPEAL from the Second District Court of New Orleans, Lea, J. John 
Winthrop, for plaintiff. .D. N Hennen, for defendant. The judgment of 

the court (Slidell, J., dissenting,) was pronounced by 
Preston, J. On the 19th of September, 1848, Samuel Broom, a merchant 
of New Orleans, being in New York, addressed a letter to William R. Keith, 
of Thomaston, which, after some remarks on the lime trade between that place 
and New Orleans, contained the following clause: ‘If you could manage with 
the captains to deliver lime at New Orleans for $1 05, payable on delivery there, 
and no cargo to exceed 1500 barrels, and always confine it to 1000 when you 
can possibly do so, you might then exercise your own judgment, and operate for 
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more or less number of cargoes as circumstances would warrant. For my 


payable when delivered in New < 

On the 2d of October, 1848, Mr. Keith acknowledged ther eceipt of the letter, 
and stated that he was trying to agree for a few cargoes to leave a month hence. 
On the 25th of October, 1648, he shipped at Thomaston a cargo of 1441 barrels 
of lime on the plaintiff’s vessel, for which the captain gave a bill of lading, engag- 
ing to deliver it to Sumuel Broom in New Orleans for $1 05 a barrel, free of 
charges. On the arrival of the lime in this port, Broom endorsed on the % of 
lading, *‘ cargo not received,” and refusedto receive it on the ground that Keith 
had not complied with his instructions. In a letter to Keith, dated the 13th of 
November, 1848, he stated, as his reason for not receiving the cargo, that Keith 
had not advised him at the time of engaging the cargo of his having done so, and 
that he enclosed the bills of lading, dated the 25th of October, only on the 31st 
of that month. 

It is not shown when the cargo was purchased, and is therefore to be pre- 
sumed about the time of shipping it, and although the bills of lading were filled 
up the 25th of October, the vessel did not sail until the 3d of November. No 
unreasonable delay in giving notice of the engagement of the cargo is proved, and 
the bills of lading were transmitted several days before the vessel sailed, and 
were received, no doubt, before her arrival in New Orleans. No violation of 
_ Oxpress instructions aré proved; no negligence as to such as might be implied; 
“and no damage was caused to the defendant by the acts of his agent, Keith, much 
less by those of the plaintiff. 

The defendant only countermanded his order for the cargo of lime by a letter 
dated at New Orleans, on the 29th of October, which could not have been 
received at Thomaston until after the vessel had sailed on the 3d of November. 
He therefore took the risk of the market. Had it proved favorable, no one can 
doubt that he would have received the cargo; and if the master had sold it at a 
profit, could have recovered the amount. He must therefore bear the loss. It 
is proved that the master, after putting him in default, sold the cargo at the 


_ market price, and that there was a loss of $533 17. 


Ti the case of White v. Kearney et al. 2d Aun. 639, it was held that the loss 
or gain in:such a case was fairly ascertained by a private sale at the market price 
of the article. 

It is therefore:decreed, that the judgment of the district court be reversed; 
and that the plaintiff recover from the defendant five hundred and thirty-three 


- dollars and seventeen cents, with legal interest from the 9th of “May, 1850, 


« 


the judicial demand, and costs in both courts. 
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Apam FReEpDERIcK v. ET1ENNE Brvubarp. 


Kb oH prescribe for property beyond the true limits of his land by thirty year’s possession. 
C. 848. 


SiPakiacoming a division fence ide ite or confers a title. 


» Agee from the District Court of Plaquemine, Rousseau, J. J. Foul- 
houze for plaintiff. L. Lombard, for defendant. The judgment of the 
court was pronounced by 
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Rost, J. In 1806, while the tract.of land owned by the plaintiff belonged to Posagmes 


the widow Martinez, and the adjoining tract, now owned by the defendant, 
belonged to one Binaud, the surveyor, Barthélemy Lafon, made surveys of both 
and established the division line with the assent of the two proprietors. The 
marks referred to in those surveys, as showing the position and course of that 
line, are not shown to exist at this day.” 

In 1811, Mrs. Martinez acquired Binaud’s tract of land, and sold it to Con- 
stault in 1830, according to Lafon’s survey. The defendant claims under 
Constault. ‘The tract surveyed in 1806, as the property of Mrs. Martinez, was 
sold at the probate sale of her succession in 1832, and is held by the plaintiff 
under that sale. 

The line under which the defendant is in actual possession by inclosures, 
encroaches about two degrees upon the plaintiff’s land, according to Lafon's 
survey; and this action is brought to recover the land thus possessed by the 
defendant beyond his title. 

The defendant has pleaded the prescription of thirty years. There is no 
doubt that one may prescribe beyond his title, provided it be by thirty year’s 
possession. C.C. 848. But the evidence in this case did not satisfy the dis- 
trict judge, that the possession of the defendant under his present limits had 
continued during that length of time; and as he heard the witnesses and had a 
better opportunity of judging of the degree of credit to which they were entitled 
than we have, we cannot say that he erred. 

It is urged, that the division fence under which the defendant possesses, was 
placed where it is by the mutual consent of the previous owners of the two 

‘tracts of land. All the sales of both tracts refer to the original lines, as repre- 
sented in Lafon’s surveys; and there is nothing to show the intention of any of 
the proprietors to change the division line. Under that state of facts, the con- 
sent alleged, if it was given, was clearly in error of the rights of the owner of the 
tract now held by the plaintiff, and would consequently fall within the principle 
on which it has been held more than once, that a mistake of this kind neither 
destroyed title nor conferred it. Broussard v. Duhamel, 3 N.S. 11. Babineau 
v. Cormeer, 2 N. S. 666. 

We are of opinion that the boundary line represented in Lajfon's survey has 
not ceased to be the true division line between the two tracts. But as that line 
has-been obliterated, and must be again marked out before the plaintiff can be 
put in possession under the judgment, the case will have to be remanded for 
that purpose. 

It is therefore ordered, that the judgment be aiubibded so as to read as follows: 
“Tt is ordéfed that there be judgment in favor of the plaintiff, and that he be 
put in possession of the land claimed by him, in conformity with the division lines 
in the surveys made by Barthélemy Lafon on the 15th of April,-1806. And it 
is further ordered, that this cause be remanded for the purpose of establishing 
that line by actual survey; the costs of the district court to be paid by the defen- 
dants, and those of this appeal by the plaintiff. 





C. M. CuaMBERLIN v. R. W. MiLBANK & Co. et al. 


Where a party who has advanced money upon a bill of iading, which he afterwards has rea- 
son to believe is a forgery, permits the supposed forger to raise means from a third person 
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to reimburse the advances made, and the bill of lading proves to be a forgery, it will be 
regarded as a fraud upon the third person, by which the party who made the advance will 
not be allowed to benefit himself. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
B. D. Howard, for plaintiff. John Finney, for defendants. ‘The judgment 
of the court was pronounced by 

Rost, J. The plaintiff claims from the defendants the delivery of a note of 
hand, subscribed by one Martam, deposited by him with John D. Marsh, and 
avers that the order he gave the defendants, R. W. Milbank & Co., on’ Marsh 
for said note was obtained by fraud and without consideration. The case is 
before us on the appeal of R. W. Milbank & Co. 

One Thomas P. Hoey, a stranger in this city, employed the firm of R. W. 
Milbank & Co. as his merchants, and delivered to them a bill of lading for fifty 
bales of cotton, or thereabouts, upon which they advanced to him at different 
times about nine hundred dollars. After these advances had been made, the 
clerk of Milbank & Co. drew their attention to the striking similarity of the 
handwriting in the bill of lading and in the letters received from Hoey by the 
house, intimating the probability that the bill of lading was a forgery. The wit- 
ness Overton examined the letters and the bill of lading with Milbank, who 
exhibited them to him, and states that he came to the conclusion, to which the 
house had previously come, that the bill of lading was forged. This and the 
non-arrival of the cotton within a reasonable time induced Milbank to call upon 


* Hoey, to get him to refund the advances he had received; which he promised 


to do in the course of the day. Hoey then applied to the plaintiff for a loan, 
offering him as security a mortgage on slaves in Texas, and the transfer of the 
bill of lading in the possession of Milbank § Co. On that security, the plaintiff 
agreed to let Hoey have the proceeds of the note now sued for, if he could dis- 
count it. On the evening of the same day, Milbank again saw Hoey, who told 
him of the contemplated arrangement with the plaintiff. They then called 
together on the said plaintiff, who confirmed the statement of Hoey, and told 
Milbank that, it being then late on Saturday, he would ascertain whether he 
could discount the note, and give him a definitive answer on the following Mon- 
day. They then separated, but Milbank returned soon after, and told the 
plaintiff that he could use the note itself, and wished an order on Marsh for it, 
which the plaintiff agreed to give. Milbank again left the office and sent for 
the order by Klemm, one of his friends, to whom it was delivered. 
Klemm has testified that on the morning of that day, Milbank told him that the 
cotton had not arrived, and that he was determined to have the money or security 
for the advances made to Hoey. He stated to him, at the same time, that he 
had misgivings that the bill of lading was forged, and that Hoey had no cotton. 

The order upon Marsh was countermanded before it;had been presented, and 
a demand of the note made. A few days after this transaction Hoey left the 
city. The bill of lading proved to be a forgery, and the cotton never arrived. 

It is admitted, that the bill of lading then in the possession of Milbank & Co., 
and which they had every reason to believe a forgery, was to be transferred to 
the plaintiff, to secure the loan he was to make. Milbank & Co. concealed 
from him their apprehensions and the facts upon which they were based. They 
acted in such a manner as to ‘produce in the plaintiff a belief of what was false, 
or, what comes to the same thing, an ignorance or disbelief of what was true; 


' and by this continued silence*induced him to believe that the security was 


ample, and created the error under which the order for the note was given. It 
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is an inflexible rule of law, that error founded on such a cause invalidates al] CHAMBERLIN 
contracts; and it should be particularly enforced in commercial transactions, if, on 
as was said by an eminent judge, the law of commerce is the law of honor. C. 
C. art. 1841, par. 1, 2, 5, 6, 8, ° 

The judgment is affirmed, with costs. 





GrEENBURY Dorsey v. His CrREDITors. 


Certain mortgages had been recorded against the insolvent after his failure. The syndic 
made a sale and applied for a certificate of the mortgages against the property in the insol- 
vent’s name. The recorder of mortgages gave a certificate including the mortgages sub- 
sequent to the failure. Held : That the mention in the certificate of the subsequent mort- 
gages might be regarded as surplusage ; and that under the circumstances, the syndic had 
no right to take a rule against the recorder to raise the mortgages nunc protunc. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
This case came up on a rule by the syndic of the insolvent against the 
recorder of mortgages. 

G. B. Duncan, for plaintiff. Elmore and King, for defendants. The judg- 
ment of the court was pronounced by 

Rost, J. In the course of last year the syndic in this case obtained an order 
of court to sell a town lot forming part of the property surrendered by the insol- 
vent, G. Dorsey, at the time of his failure, in 1826. The sheriff obtained from 
the recorder of mortgages, and read at the time of the sale, a certificate of the 
mortgages standing in the name of Greenbury Dorsey down to the day of sale. 

That certificate shows judicial mortgages recorded against Dorsey after his 
failure, and arising from debts subsequently contracted. The purchaser refuses 
to take the property, on account of the apparent mortgages existing upon it, and 
the syndic has taken this rule upon the recorder of mortgages to show cause 
why he should not give a certificate nunc pro tunc, as of July 10th, 1850, annul- 
ling the whole of those mentioned in his first certificate, and give one showing 
the mortgages, if any, on the property as against the syndic Richard Relf. 

The defence is, that the recorder never was applied to for a certificate of the 
mortgages existing in the name of the syndic; thut he was not informed of the 
facts mentioned in the rule, but was simply called upon to give a certificate of all the 
mortgages standing in the name of Dorsey, which he did in the manner required 
by law; that the syndic is authorized to raise all mortgages affecting the 
property surrendered, and has no pretext to sue the recorder of mortgages to 
compel him to do so. 

The rule was made absolute at the cost of the estate, and the recorder has 
appealed. 

This controversy originated in a mistake of the sheriff and the syndic. Instead 
of the certificate of mortgages which they procured, they should have applied 
to the recorder for a certificate showing the mortgages standing in the name of 
Dorsey down to the day of the surrender, by which he was divested of his title 
to the Jot about to be sold. We do not, however, think the error material. The 
certificate adduced at the sale shows, that there were no mortgages existing in 
the name of Dorsey until long after the surrender; and the mention of the 
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» 
Dorsry judicial mortgages recorded against him after that time may be considered as 
urgCreprrors surplusage. 


The argument of the plaintiff’s counsel implies the admission that the certifi- 
cate of the recorder can give life to mortgages which did not previously exist ; 
and the object of the rule is, to compel him to give a new certificate annulling 
all those mortgages. It would be doing a vain thing to compel him to annul 
what has no existence. The syndic is authorized to raise all mortgages existing 
in the name of the insolvent; and we are not aware that any can exist in his 
own: if there can be any, the recorder has never refused to certify them. + 

It is therefore ordered that the judgment in this case be reversed, and that 
the rule be discharged, with costs in both courts. 


ON 


THe Wipow Poree v. ALEXANDER BoNNEVAL. 


Where a house and lot are sold at auction, after advertisement, the vendor is not bound by 
representations made by the auctioneer on the stand, unless they are ratified by the ven- 
dor; the advertisement being the only representation by which he is bound. 

The second section of the act of 2lst March 1850, forbidding an auctioneer to authorize any 
person to act as his substitute, does not prevent an auctioneer from employing acrier, pro- 
vided the auctioneer superintends the sale in person. 


PPEAL from the Second District Court of New Orleans, Lea, J. J. 
Magne, for plaintiff, made the following points which were deduced from 
an elaborate examination of the case, and of the authorities : 


The testimony of defendant tending to prove, by parol evidence, a verbal repre- 
sentation made by the auctioneer, pending the sale of immovable property, and 
where, besides, better evidence exists, cannot be admitted. In support of this 
position he relied upon C. C. arts. 2584, 2415, 2256 and 2586. Macarty v. 
New Orleans Canal and Banking Company, 8 R. R. 105. 

The evidence adduced shows conclusively that the representation complained 
of, and on which the defence hinges, was true, and was tacitly acknowledged to 
be such by defendant himself when he examined the house. At all events 
it was true, in the opinion of the auctioneer who made it. 

Such a representation not having been embodied in the advertisements which 


‘preceded the first sale, not having been even proclaimed, but having only been 


made by the auctioneer in a low voice, as an answer to a question put to him, 
could not be considered as a condition ofthe sale; whence it follows, as is proved 
by the advertisements, that the two sales were made on the same conditions. 

The representation complained of was not the act of plaintiff; was not made 
by her advice or consent; was not ratified by her, and, as an irresistible conse- 
quence, cannot affect her. Besides, such a representation is not binding upon 
the parties. C. C. arts. 2990, 2586. Nott & Co. v. Oakey, 19 L. 18. 
Nott § Co. v. Bank of Orleans, 19 L. R. 22. Layton et al. v. Hennen, 3d 
Ann. 1. 8 R. R. 102. 

Apparent defects or vices do not affect contracts; and vague expressions, loose 
praises of the thing sold, are mere matter of opinion, and, as such, are not bind- 
ing. C. C. arts. 2497, 2491. Pothier, Vente, No. 208. Domat, t. 1, p. 188, 
No. 11; p. 189, No. 12. 10 Duranton, No. 116. There is neither error nor 
fraud according to our law. . 

Were parties permitted to annul contracts on such light and frivolous grounds, 
no transaction would be attended with security. Litigation indeed would be the 
only result of such a state of affairs. And society, the stability and prosperity of 
which repose on the respect due to law and solemn obligations, would be seri- 
ously injured. C. C. arts. 1835, 1836, 1837, 1838, 1841, 2583, 2584 and 
2585. 6 Toullier, No. 55. Pothier on Obl., No. 18. 2 Delvincourt, 459. 


_ Pothier, Vente, No. 200. Troplong, Vente, Nos. 526, 554. 3 Tapia, Febrero 


Novissimo, p. 189, No. 39. 
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The sale a la folle enchére was legally made in the presence and under the 
control of the auctioneer. Act of 25th of March, 1844, p. 60. 


G. LeGardeur, for defendant. 

The judgment of the court was pronounced by 

Preston, J. From the 30th of May to the 15th of June, 1850, the plaintiff 
advertised for sale, through the instrumentality of R. Vignie, an auctioneer of 
this city, a lot of ground on Moreau street, describing it, and a house on it thus 
described: “together with the three story brick house, containing on the ground- 
floor a large store room; on the second story, a large parlor and dining room, 
with a corridor; in the third story, three bed rooms and a closet, a kitchen con- 
taining nine rooms, the yard paved with flag stones, the roofs covered with slate.” 

On the 15th of June, the property was accordingly cried at auction; the 
defendant was the last and highest bidder, and it was adjudicated to him for the 
price of $3720. 

He immediately examined the property and appeared satisfied. He took the 
titles to the property and had them examined by a notary to assure himself of 
their validity; but finally refused to comply with the terms and conditions of the 
sale; was put in default, and duly notified that the property would be re-sold on 
his account. It was again advertised for thirty days from time to time by the 
auctioneer, and on the 29th of August, 1850, was adjudicated to E. Girard for 
$3425. 

The plaintiff sues the defendant for $415 90, the difference between the price 
of the first and second adjudications, including the expenses. 

The defendant admits the adjudication to him, but resists the demand on the 
grounds: 1st. That the property was adjudicated to him as having undergone 
repairs and being in perfect tenantable order, whereas it had not been repaired 
for several years, and was in a most miserable and untenantable situation. 2d. 
That at the re-sale, declared upon by the plaintiff, the property was not, as at 
- the former sale, proclaimed to have undergone repairs and to be in perfect order. 
3d. That the re-sale was not a public sale at auction, as contemplated and 
required by law. 

The claim against the defendant is made under article 2589 of our Code, 
which authorizes the second sale, on the fuilure of the defendant to pay the 
price of adjudication without sufficient cause, and renders him liable for the 
deficiency of price, the property having sold for less at the second than at the 
first sale, and for all expenses incurred subsequently to effect the second sale. 

There were no fraudulent and fictitious bids by the vendor or her agents to 
deceive the bidders at the auction, and therefore the opinion and decision of the 
Supreme Court of the United States in the case of Veazie v. Williams et al., 
8 How. 134, on that subject, so strongly relied upon by the plaintiff’s counsel, 
is not directly applicable. He contends, however, that this case is analogous in 
principle, if he has made out, by evidence, his first and second grounds for not 
complying with the adjudication. 

The evidence to establish the facts relied upon in support of those grounds is 
that of Mr. Ferret and Mr. Murphy, that the crier for the auctioneer stated, on 
the stand, that the property was “en bon etat,” which he construes into good 
repair, and that of other witnesses that it required repairs. The evidence was 
objected to, but admitted by the court, probably that in case of appeal, if this 
court should think it admissible, we might examine its effects—a wise course in 
cases tried without juries where the rejection of the evidence is doubtful and 
its reception occasions but little delay or inconvenience to the court, 
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We, however, a" evidence in this case should have no effect. It is not 
pretended that the vendor directed the auctioneer or his crier to make any repre- 
sentation as to the state of the house; and even if we suppose an engagement 
contracted beyond the authority given by her, she is not bound by it, unless 
expressly ratified by her, which is not alleged or proved. Code, art. 2990. She 
had advertised the premises for two weeks, for the express purpose, no doubt, 
of inducing persons to view them and judge for themselves. Her representa- 
tions in her advertisement or other writing were the only representations by 
which she was bound. Thiscourt so expressly held in the case of Layton’s 
Exvecutors v. Hennen, 3d Ann.1. The court said: “If the description was 
indefinite, the purchaser should have addressed his inquiries for further infor- 
mation to the executors, (vendors) who alone were authorized to give it. The 
advertisements are binding upon both the vendor and the purchaser, and neither 
party can insist on any thing which was said by the auctioneer at the time of 
the sale, in any respect varying or adding to the printed conditions or the 
description of the object offered. The information, in the present instance, was 
asked of the auctioneer, in whom the law recognizes no authority to give it, and 
who is not shown to have been authorized by the executors to furnish it.” 

The same principle had been adopted by the former Supreme Court in the 
case of Macarty v. The New Orleans Canal and Banking Company, 8 R. R. 
102, and on the other hand, in the case of Nott & Co. v. Oakey, and the same 
against the Bank of Orleans, it was held, that the purchaser was not bound by 
conditions different from those advertised, although proclaimed in a loud and 
audible voice from the stand at the commencement of the sale, it not being 
shown, as in the present case, that the new conditions were heard by the pur- 
chaser. 19 L. R. 18 and 22. 

The counsel of the plaintiff raises another fatal objection in law to the defence 
en the first grounds. The state of the premises was apparent to any person 
disposed to purchase. The advertisements were made to direct the attention of 
buyers to a personal inspection of the buildings. Courts cannot recognize the 
folly of buying without seeing the premises, because they are sold at auction or 
afford indemnification for the loss which results from such imprudence. Our 
Code, art. 2497, declares that apparent defects, that is, such as the buyer might 
have discovered by simple inspection are not among the number of redhibitory 
defects. Pothier amplifies the subject in a manner strikingly applicable to the 
present case. Pothier, Vente, No. 207. ‘ On ne repute pas vices rédhibitoires 
ceux qui quoique considérables, peuvent facilement s’appercevoir; par example, 
ce n’est pas un vice rédhibitoire pour un cheval, s’il est boiteux, s’il est aveugle, 
&c.; ni pour une maison, si elle tombe en ruine; parceque ces vices pouvant facile- 
ment se connaitre: l’acheteur est présumé en avoir eu connaissance, et avoir 
bien voulu acheter la chose avec ce vice et par consequente n’avoir souffert 
aucun tort, nam volenti non fit injuria; et quand méme il ne I’aurait pas connu, 
il ne serait pas encore recevable 4 se plaindre du tort qu’il souffre de ce con- 
trat; car c’est par sa faute qu’il le souffre; il ne tenait qu’a lui d’examiner la 
chose avant que de Il’acheter, ou de la faire examiner par quelqu’un s’il ne s’y 
connissait pas lui méme: ou un tort qu’une personne souffre par sa faute, n’est pas 
un tort auquel les loix doivent subvenir; les loix n’étant pas faites pour entre- 
tenir la negligence: damnum quod quis, culpa sud non sentit, non videtur sen- 
tire.” 

Besides these legal points so fatal to the defence, we concur with the district 
court, ‘that to allow an adjudication at public auction to be set aside in conse- 
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quence of afew loose words spoken by an auctioneer, a indefinile mean- 
ing as the words en bon etat, would be likely to introduce an element of uncer- 
tainty in relation to public sales which would be detrimental to the public 
interest; and further, the evidence leaves the question of fact whether the house 
was not in a good state of repair so doubtful, that we could not reverse the judg- 
ment on the ground that it was untenantable.”’ . 

The plaintiff advertised the property for the second sale precisely as adver- 
tised for the first, and for the reasons given, the defendant cannot complain that 
plaintiff did not make representations at this sale which she did not authorize 
before, and which he says were untrue. 

The defendant lastly contends, that the second sale is not binding upon him, 
because not made by an auctioneer. A licensed auctioneer advertised it; attended 
at the St. Louis Exchange, the public place designated in the advertisement on 
the day of sale, superintended the sale, entered the adjudication on his sales 
book, and gave to the whole all the sanction and advantage which his presence 
and authority could give. The only objection is, that he employed a person to 
perform the merely ministerial duty of crying the property. There is no com- 
plaint that it was not cryed long and loud enough by the person usually employed 
by him, as capable, no doubt, of puffing the property as himself, so as to render 
it probable, in the words of the code, that no higher bid would be offered. 

The second section of the act of 1850, forbidding an auctioneer to authorize 
any person to act as his substitute in making an auction sale, and requiring him, 
in all cases, to make in person the sales advertised by him, we think was com- 
plied with by attending and superintending the sale in person, and that directing 
his crier to perform the merely ministerial duty of crying the property was not 
a violation of the prohibition of the statute. For if so, the auctioneer could not 
direct his clerk on the spot to enter the adjudications in the sales books or his 
servants to scatter the advertisements and lithographs among the bidders. 

We know that the act of 1850 was passed to prevent persons from holding a 
license as auctioneer, as a mere sinecure, selling out the busimess to others and 
delegating unauthorized persons to perform the whole duties, producing much 
confusion and disorder in the treasury department of the State, and irresponsi- 
bility in the auction business. The statute was intended to remedy and _ not to 
produce inconvenience and evils, by the strict interpretation for which the defen- 
dant contends. 

The judgment of the district court is therefore affirmed, with costs. 





Master and Warpens of N. ORLEANS v. Sup M. Hawes et al. 


The actof March 31st, 1805, authorizing the harbor-master and wardens, when called upon, 
to proceed to the survey of vessels and damaged goods, imposes neither a toll nor tax of any 
kind whatever, and is not unconstitutional; and, where services are performed under the 
act, the obligation to pay for them is one of contract. 


PPEAL from the Fourth Justice of the Peace of the parish of Orleans, 
Derbes, J. P. Barton and Soulé, for plaintiffs. Hite and Gaither, for 
defendants. The judgment of the court was pronounced by 
Eustis, C.J. This appeal is taken by the defendants from a judgment ren- 
dered against them for the sum of forty-five dollars in the court of the Fourth 
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Justice of the Peace of New Orleans. ‘The plaintiff filed in the court below an 
account against the ship, her captain ard owners, on which the suit was brought. 
The first itém of this account is, for fees for services rendered as ors of 
the ship whilst in a damaged condition, $35; the second is, for ordering, direct- 


ing and attending the sale of damaged copper, hawsers and rope, taken from the 


ship, at public auction according to law, $10. 

The appeal is taken under the 63d article of the Constitution, which gives the 
right of appeal to this court, without reference,to the amount in dispute, in all 
cases in which the constitutionality or legality of any tax, toll or impost of any 
kind or nature whatsoever shall be in contestation. 

The question first to be determined is, us to the right of the parties defendant 
to appeal. The offices of harbor-master and port-wardens of the port of New 
Orleans were organized by the act of March 31st, 1805. By an act of the 8th 
of March, 1841, the first section of that act and all other acts providing for the 


» Office of harbor-master were repealed, so far as they related to the creation of 


said office ; but the rest of the original act of 1805 remained in force. Under 
the 11th section of that act, the plaintiffs’ claim against the defendants is asserted. 
The section provides ‘that the said master and wardens or any one of them shall, 
if called upon by the person commanding any ship or vessel arriving from sea, 
inspect the manner in which the hatches of such ship or vessel were secured, 
previous to the opening thereof for the purpose of discharge, and shall be,present 
ut the opening of the same, and shall upon every such survey certify under his 
hand how the said hatches appeared to him; for which certificate he shall be 
entitled to two dollars, and for every duplicate thereof, to one dollar; and the 
master and wardens, or any two of them, shall be surveyors of damaged goods 
brought into the port of New Orleans in any ship or vessel, and, with the assist- 
ance of one or more skillful carpenters, shall be surveyors of any damaged vessel 
and any vessel deemed unfit to proceed to sea; and they shall, upon every such 
survey, certify under their hands how the vessel so surveyed appeared to them, 


,and shall cause entries to be made in a book to be kept for that purpose in their 


office; and for each certificate and entry they shall be entitled to two dollars, and 
for every duplicate thereof, to one dollar; and the said wardens shall severally 
be entitled, for their services as surveyors of damaged goods or vessels, at the 
rate of two dollars and fifty cents per day: and further, it shall solely belong to 
the said master and wardens, or any two of them, to order and direct the sale of 
damaged goods by public auction, giving notice of such public sale at least two 
days before, in French and English, in two newspapers published in this city, 
and at least two of said wardens shal] be present at such public sale, and shall 
certify to.the truth of the account of sales of the auctioneer by whom such 
@amaged goods shall be sold; and for such attendance and certificate shall be 
entitled to the sum of ten dollars.” 

This statute, which was passed by the Legislative Council of the former terri 
tory of Orleans, like all laws emanating from that body, bears the stamp of its 
origin. The language is plain, simple and appropriate. It provided for the police 
of the port, and for the appointment of a harbor-master, port-wardens and pilots; 
assigning to them such duties as were properly to be exercised under.the local 
territorial authority. It received the sanction of the Congress of the United 


States, and must be considered as having the authority of a law of the United) 


States. 
The. section Which we have quoted is one sentence; the sense appears to be 
continuous and uninterrupted, and qualified throughout by the proviso at the 

















a 


NEW ORLEANS, APRIL, 1851. 


391 


beginning. The said master or wardens, or any one of them, shall, if called Mastek AND 


upon by the person commanding any ship or vessel arriving from sea, inspect 
&c., be surveyors &c., certify &c.: and further, it shall solely belong to said 
master and wardeng, or any two of them, to order and direct the sale of damaged 
_ goods by public auction. We take this to mean that they have the sole right to 
order and direct the sale of damaged goods by public auction in the case provided 
in the section; that is, when called upon by the person commanding any ship or 
vessel arriving from sea. This construction gives us a wise law; one strictly 
constitutional,and necessary in a sea port for the protection and guide of masters 
of ships, who are called upon in cases of accident or disaster to exercise great 
discretionary power as to the property confided to their care. Abbott on Ship- 
ping, 365, 367, cases in notes. ‘The construction that would isolate this pro- 
vision from its controlling clause would give a power to this class of officers over 
the property accidentally, and from misfortune within their reach, sent to our 
shores under the safeguard of the Constitution, which we know from the cau- 
tious and wise legislation of the late Council of the territory, never would have 
been conferred knowingly by that body, or have received the ‘sanction of the 
general government. Such a construction we cannot for a moment admit. 

The statute presents solely a matter of contract; neither a tax, a toll, nor an 
impost of any kind or nature whatsoever purports to be imposed or is in contes- 
tation between the parties. The amount in dispute not exceeding three hun- 
dred dollars, this court has no jurisdiction of the case. 

The appeal is therefore dismissed, with costs. 


L. C. Morris, Syndic, v Winow H. E. Wriiiriams. 


Under the act of March 29th, 1826, and the act of February 20th, 1817, the court is author- 
ized to appoint the sheriff syndic of an insolvent succession, where no one ‘duly 
qualified has applied for the administration ; and his official sureties are bound for his acts 
as syndic. 

To enable creditors to annul a judgment obtained by the wife against the husband, they 
must allege and prove they were creditors at the time the judgment was rendered, and 
that it was obtained by collusion in order to defraud them of their recourse upon the hus- 
band’s property. : 

Where the husband has paid debts of the wife separated in property from him, and it 
appears from the evidence he had no means, while she possessed a large and productive 
property, it will be presumed that he paid her debts out of her funds, and not out of his’ 
own. 


PPEAL from the District Court of East Baton Rouge, Burk, J. G.S. 
Lacey and D. D. Avery, for plaintiff. J. M. Elam and T. G. Morgan, 

for defendant. The judgment of the court was pronounced by 
Preston, J. On the 30th of June, 1842, Mrs. Henrietta E. Williams 
obtained a judgment of separation of property from her husband, John C. Wil- 
liams, and for $20,100, as the amount of her paraphernal rights and costs; and 
on the 1st of October, 1842, caused his plantation, called Arlington, in the parish 
of East Baton Rouge, with his slaves, to be sold by the sheriff, of the parish, 
and purchased the same for $68,290. ‘There were apparently mortgages on the 
property to the amount of $67,000, and the sheriff left the whole amount of 
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the price of the adjudication in her Hands, to satisfy the same and her judgment 
to the extent of the balance. a 

John C. Williams died in 1846, and she renounced his succession. He left, 
however, benificiary heirs; but they did not administer upon his estate. In 
1847, a meeting of the creditors was called to appoint syndics to administer it as 
an insolvent succession. The widow, and another creditor whom she has since 
paid, alone appeared and presented their claims, but did not appoint a syndic. 
On the return of the proceedings to that effect, the court by order appointed the 
sheriff syndic. 

On 29th of March, 1849, he instituted the present suit against Mrs. Williams: 
1st. To set aside the sheriff’s sale to her of her husband’s property, and to 
recover the plantation and slaves, and their revenues since 1842; alleging that 
the sale Was illegal on various grounds. 2d. To annul the judgment in favor of 
Mrs. Williams against her husband for informalities, and because it was 
rendered for more than was due to her, alleging that in fact nothing was due to 
her. 3d. He alleges, in case these judgments and sale should be maintained, that 
the mortgages, for which the price of the adjudication was left in her hands, 
were fictitious ; that nothing was really due upon them; and that she had not 
paid and never would be compelled to pay anything on account of them. 

Wherefore he concludes, that he is entitled to recover the property or the 
amount of the adjudication, with interest from its date, for the benefit of the suc- 
cession of Williams; and prays judgment accordingly. 

The defendant excepted to the suit, that the act of 1826 gave the court no 
authority to appoint the sheriff the syndic of an insolvent succession ; and that 
its administration was otherwise provided for by the Civil Code. The 7th sec- 


»tion of the act directs a meeting of the creditors, to appoint syndics when no one 


will administer upon an insolvent succession ; and further, that the proceedings 
shall in all respects conform to the proceedings prescribed by that act and the act 
of 1817, for the administration of property surrendered by an insolvent debtor 
to his creditors. The 29th section of the act of 1817 expressly provides, that in 
case the meeting of the creditors fail to appoint a syndic, the court shall autho- 
rize the sheriff to perform the functions of syndic. It is said, a large amount of 
funds may come into his hands, for which he has given no security. We think 
his official sureties would be bound for any defalcation, because the money would 
come into his hands in his official capacity. The creditors, too, might have pre- 
vented the danger of loss, by administering themselves. Besides, the act of 
1837 requires the deposit of the money in bank. The exception was, therefore, 
properly overruled. 

In the progress of his suit, the plaintiff abandoned his claim, to set aside the 
adjudication and sale of the plantation and slaves made by the sheriff to Mrs. 
Williams. But he still insists, that the creditors of Williams have a right to 
annul the judgment against him in favor of his wife, because nothing was due 
to her, and of course to reduce it to the amount actually due to her. 

They have that right ; but in order to annul the judgment it is incumbent on 
them to allege and prove, that they were creditors at the time of the rendition 
of the judgment; and further, that it was obtained by collusion, in order to 
defraud them of their recourse upon the husband’s property. It was so ex- 
pressly held by the late Supreme Court, in the case of Brossac v. Ducross, 4 
R. R. 336, and in other cases, in which decision we fully concur. 

In the present case there are no aliegations of fraud and collusion in obtaining 
the judgment of separation, or as to the amount, or that the claims of the 
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creditors of Williams’ succession existed before its rendition. Some judgments® Morris 
were offered in evidence, which probably grew out of transactions with Wil- wrytiams. 
liams previous to the judgment in favor of his wife. But, for the want of allega- 

tions in the petition to justify their admission, they were rejected by the court. 

With proper and timely allegations, the defendant might possibly have shown, 

that, like the judgment in favor of Waterman and Wood, they had been satisfied. 

They were, therefore, properly rejected as evidence; and we cannot inquire 

into the validity of the judgment rendered in 1842, in favor of the defendant, 

against her husband. 

The plaintiff next alleges, that the mortgages upon the plantation and slaves, 
for which the price of the adjudication to her was left in the hands of the 
defendant, were but nominal and fictitious, and were never paid by her. “ 

He has proved beyond a doubt, that a large mortgage, for $25,000, in favor of 
James McCalop, was given as collateral security for endorsements; that he was 
never subjected to liability on account of his endorsements; and that the mort- 
gage was cancelled without anything ever having been paid to him by the defen- 
dant. The plaintiff has proved, further, that a large mortgage, in favor of Lee 
Hardesty, was somewhat of the same character, and that there was due upon it 
but $1264 at the date of the adjudication of the property to Mrs. Williams. 

Calculating the principal, interest and costs of all conventional and judicial 
mortgages upon the plantation and slaves, including the judgment in favor of the 
defendant, the aggregate actually due at that date, of the adjudication of the 
property to her, and which has since been paid or still incumbers the property, 
amounted to about $51,290, and must have left a surplus of the price in her 
hands amounting to about $15,736 beyond what was necessary to extinguish her 
own claim and all mortgages anterior to the adjudication. 

The plaintiff contends, that the judgments anterior to that of the defendant 
were paid by Williams himself, who had ample means; and that the wife 
should not be credited with them. He proves, that the payments made during 
the life of Williams, were, in point of fact, received from him. Nevertheless, 
as the debts were assumed by Mrs. Williams, we have no doubt that the pay- 
ments were made with her means, through the instrumentality of her husband. 

The evidence in the record shows, that the ample means of the husband 
referred to were an unprofitable saw-mill in the State of Mississippi, wild lands 
in Arkansas and Texas, and elsewhere, in large quantities; such property raises 
the presumption, rather, that he exhausted and wasted his means in wild and 
ruinous speculations, than that he applied them to the payment of his wife’s 
debts, who had a productive plantation and slaves mortgaged to her creditors. 

We would have yielded much more readily to the supposition, if it had been 
alleged as matter of defence, that he took out of her annual crops the surplus of 
the price of adjudication after paying the real incumbrances, and used it in these 
wild speculations, instead of paying his own debts, for which his widow is now 
sued. As, however, she has neither alleged nor proved that she paid over the 
surplus to her husband, it is due to his creditors, and with legal interest from the 
day of the adjudication of the property to her, because it produced fruits and 
revenues. 

The beneficiary heirs have protested against the prosecution of this suit for 
their benefit. It is strictly, therefore, a suit by a syndic for creditors; and it is 
the duty of the court to notice the fact that the creditors have not appeared 
personally. But one appeared in pursurnce of the public call for a meeting of 
creditors. He claimed a hundred dollars on a note which Mrs. Williams now 
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Morris “holds. It was sed the suit was prosecuted for the benefit of Waterman 
Wittiams, 2nd Wood ; but it appears that their judgment was satisfied by Williams himself, 


in 1844. In rendering judgment against the defendant for a very large sum, we 
provide against useless expense and incumbrances on her property. 

It is, therefore, ordered that the judgment of the district court be reversed ; 
and it is adjudged and decreed, that the plaintiff, in his capacity of sheriff and 
syndic of the insolvent succession of John C. Williams, do recover from the 
defendant, Henrietta E. Raoul, the sum of $15,736, with legal interest from the 
first day of October, 1842, and with costs in both courts. It is further decreed, 
that this judgment shall not be recorded or executed until a call upon the 
creditors of the succession of John C. Williams, to make their claims known, 
as pointed out in article 1126 of the Civil Code; nor until a tableau of distribu- 
tion is filed and homologated, as directed by article 1169 of the Code. The 
homologation and order to make payments, to be obtained after legal notice of ten 
days to Mrs. Williams and the beneficiary heirs of her husband, to make 
opposition to the same if they choose. Execution may then issue for the 
amount of this judgment in this case, but to be satisfied by payment of the debts 
and costs ordered to be paid by the homologation of the tableau of distribution. 


OOOO I een em 


Francois Jure v. Natatr Babetin. 


A constable had seized a slave upon which there were prior special mortgages for more than 
his value. On the day of sale, the mortgagee made a verbal consent to the sale upon the 
condition, that the constable should hold the proceeds until other property included in the 
same mortgage was discussed. Jield: that as the judgment debtor did not consent to 
this arrangement, the sale was invalid, although the other property, when sold, actually 
more than paid the mortgagee. . 

Where property seized on execution is not sold, because the sum bid does not exceed the 
amount of prior special mortgages, the seizure is not thereby released. If the preperty be 
real, the rents are to be collected by the sheriff and applied to the execution ; or if it be 
slaves the judgment creditor may arrange to be sabrogated to the rights of the mortga- 
gees. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. Janin 
and Taylor, for appellant. T'. W. Collens, C. Dufour, and Beauregard, 

for appellees. The judgment of the court was pronounced by 
Suet, J. On the 15th August, 1850, a slave named William Diggs was 
seized by the constable of a justice’s court in New Orleans, upon several writs 
of fiert facias issued against Balletin. Afterwards Juré, who had a conven- 
tional mortgage for $2000 upon this slave and other property, executed by Bal- 
letin in 1849, and recorded in that year, obtained an order of seizure and sale. 
Under the writ of seizure and sale, the sheriff levied upon the mortgaged pro- 
perty, including the slave, but did not take him out of the custody of the con- 
stable until the 21st September, 1850. On that day, while the slave was still in 
the custody of the constable, the constable sold the slave under the writs in his 
hands, for $305 to Rieffel; but before executing a deed or making delivery to 
Rieffel, the sheriff took possession of the slave. The mortgaged property, with 
the exception of the slave, was subsequently sold by the sheriff under the writ 
of seizure and sale, and produced an amount more than sufficient to pay Juré’s 
mortgage. A rule was then taken by Balletin upon the sheriff, the various 
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creditors who had levied under fieri fucias upon the slave, and Rieffel the 
purchaser, to show cause why the adjudication to Rieffel should not be declared 
null and the levies inoperative, and why the slave should not be delivered by the 
sheriff to Balletin. There was judgment in the court below against Balletin, 
and he has appealed. 

It will be observed, that the owner seeks to set aside an adjudication which is 
not yet consummated by payment of the price and delivery; and the opinion 
which we are about to give, is to be considered as limited to the case before us. 

When the adjudication was made by the constable for a price of $305, there 
was an anterior conventional mortgage upon the property for $2000 in favor of 
Juré. By art. 678 of the Code of Practice, it is made the duty of the sheriff 
(or constable) in case of sale of land or slaves, to procure a certificate of mort- 
gages and read the same before the bidding commences. If there be antece- 
dent special mortgages and the bidding exceeds them, the property may be sold ; 
the purchaser retaining their amount in his hands, and paying the surplus of 
price. Art. 683. But if the price offered by the highest bidder is not sufficient 
to discharge the antecedent special mortgages, there shall be no adjudication, 
suys art. 684, and the sheriff shall proceed to seize other property of the debtor, 
if there be any. 

Thus it appears that the sheriff’s power to sell, depends upon the bid over- 
running the amount of antecedent special incumbrances; and consequently it 
has been frequently held, that if property be sold at judicial sale for a price below 
such incumbrances, the adjudication is invalid. See McRae v. Chapman, 10 
R. R. 67. 

But it is said that in this case Juré, the prior incumbrancer, was present at 
the sale, and entered into a verbal agreement with the constable, by which he 
assented that the slave should be adjudicated, the money to be held by the con- 
stable until the residue of the property mortgaged should be sold by the sheriff. 
This agreement may be considered binding upon Juré, and would estop him from 
ufterwards molesting the purchaser; but it cannot bind Balletin, who was not a 
party to the agreement, and had made no consent that the coustable should sell 
the property except in accordance with the requisitions of law. We are, there- 
fore, of opinion that Balletin is entitled to have the adjudication, which has not 
been consummated by payment of the price or delivery, declared invalid. We 
should perhaps, however, have sustained the adjudication, if Juré had made an 
agreement with the constable before the day of sale, to waive his right as mort- 
gagee and look merely to the proceeds of sale, and seasonable notice of such 
agreement had been given to Balletin. Without such notice, he had a right to 
expect that no one would bid over $2000 tor a slave which was worth, according 
to the appraisement, ouly $400, and consequently that no sale would be effected. 
He had then no notice to attend the sale and protect his interest from sacrifice. 

It is suid that Balletin is still further entitled to have the seizures by the con- 
stable declared inoperative, and the slave restored to him. The argument is, 
that when no bid could be got over the antecedent incumbrance, the seizure 
fell: a proposition which the appellant deduces from the language of article 684, 
already cited, ‘there shall be no adjudication, and the sheriff shall proceed to 
seize other property of the debtor, if there be any.” 

We cannot assent to the proposition, that the seizure is determined ipso facto 
by the failure to obtain a bid exceeding an antecedent incumbrance. Sucha 
doctrine is not directly enunciated in the code, and it is obvious that in many 
eases it would work a serious injury to the creditor, for whose benefit the right 
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of seizure is created. Take the case of a house seized under fi. fa. When 
the sheriff has seized it, it remains, says art. 658, sequestered in his custody, 
and he may receive the rent from those who occupy it. Suppose when the day 
of sale arrives, the amount of an antecedent special mortgage is not reached, is 
it not a hardship to the creditor to cut him off at once from the further rents? 
Again, in case of slaves, although the sheriff is forbidden by the code to hire 
them out, yet non constat, that the creditor, when he finds that they will not 
bring the price of an antecedent special mortgage, might not be able to make 
some arrangement to take up such mortgage and acquire a subrogation. We 
do not say that the defendant may not, on application to the court, have the 
seizure quashed, if no just cause to the contrary appear; but we think that the 
seizure is not to be considered as expiring ipso facto. 

It is proper to add, that in this case there is an additional reason for refusing 
to restore the slave to Balletin, in the fact that when the sheriff took the slave 
out of the constable’s possession, the creditors made further seizure in the hands 
of the sheriff, and the sheriff’s writ has been satisfied by the sale of the other 
mortgaged property. 

It is therefore decreed, that the judgment of the district court be reversed; 
that the adjudication of the slave William Diggs to the said Rieffel be declared 
invalid and set aside; that the sheriff, upon payment of his lawful charges, 
restore the said slave to the constable of the Court of the Fourth Justice of the 
Peace of the parish of Orleans, that the same may be sold under the writs from 
said justice’s court, which, on the 15th of August, 1850, were levied upon the 
said slave; and that the cost of the rule taken in this cause by said Balletin, and 
the costs of this appeal, be paid by the said Rieffel. 
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Wipvow J. Lomparp v. Cuarues A. JAcoss. 


Where a slave was unsound, and so unfit for the ordinary uses for which slaves are pur- 
chased, it could not be supposed a party would have purchased him if he had known his 
true condition; the sale should be annulled, and judgment given for the price, with interest 
from the date ofthe sale. C. C. 2496, 2451. 


PPEAL from the Second District Court of New Orleans, Lea, J. 

The judgment of the district court was as follows: ‘This suit is brought for 
the rescission of the sale of a slave sold by defendant to plaintiff, and for the reim- 
bursement of the price, on the ground that said slave was sold as a good axeman, 
and sound in health; whereas, petitioner alleges that he was not a good axeman, 
was feeble in body, and somewhat idiotic, at least at intervals. The answer 
admits the sale for the price alleged, viz. $675; but denies generally all the other 
allegations in said petition contained. The bill of sale contains the usual guarantee 
against the vices and maladies prescribed by law; no reference is made to the 
capacity of said slave as a wood chopper. The only question then is, whether 
the evidence establishes facts sufficient to justify a rescission of the sale, under 
the guarantees established by law. 

“The evidence on this point is somewhat contradictory. I am convinced, 
however, that the slave was at the time of the sale, and long anterior thereto, 
afflicted with a chronic nervous malady, (the precise nature or cause of which 
it is impossible to determine,) affecting both mind and body to such an extent as 
to render him utterly worthless; that this disease produced great bodily weak- 
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ness and periodical imbecility; that he was unsound at the time of the sale, and Lomsarp 


so unfit for the ordinary uses for which slaves are purchased, that it cannot be 
supposed that the plaintiff would have purchased him had he known his true 
condition. See Civil Code, 2496, 2451. Also, 2d Ann. 67. The sale was 
made on the 12th February, 1850, for the price of $675. 

«The court having duly considered this case, for the reasons assigned in the 
written opinion of the court this day delivered, and on file, it is ordered, 
adjudged and decreed, that there be judgment in favor of the plaintiff, Azélie 
Zeringue, (widow Lombard) and against the defendant, Charles A. Jacobs, 
decreeing, 1st. That the sale of the negro man named Joe, made by defendant to 
plaintiff on the 12th of February, 1850, be rescinded and annulled, and said 
slave restored to defendant. 2d. That said plaintiff do have and recover of said 
Charles A. Jacobs, the sum of six hundred and seventy-five dollars, with interest 
thereon at the rate of five per cent per annum, from the 12th day of February, 
1850, till paid; and costs of suit.” 

J. Meunier, for plaintiff. J. S. Halsey, for defendant. The judgment of 
the court was pronounced by 

Rost, J. For the reasons given by the district judge, it is ordered, adjudged 
and decreed, that the judgment of the court below be affirmed, with costs. 


POO IIL LETTE 


MALtarp and ArMISTEAD v. JoHN M. CarpENTER. 


Where an error of fact as to the domicil of a party has been alleged in the pleadings, it may 
be revoked, even in a suit between the same parties, and can have but little weight in a 
controversy in which a third person isa party. C. C. 2270. 

The only inscription of a judicial mortgage which binds slaves, is one in the parish where the 
owner is domiciliated, unless they be attached to a plantation; in which case, the mortgage 
may be recorded in the parish in which they are situated. C. C. 3318. 

When the inscription of a mortgage upon slaves has once been properly made, it remains 
binding, notwithstanding the subsequent removal of the slaves. 

A judicial mortgage cannot affect slaves not attached to a plantation, and belonging to a 
party residing out of the State, even though the slaves be subsequently brought into the 
parish in which the judgment is recorded. In that event, they are to be regarded as 
movables. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Durant and Hornor, for plaintiff in rule. P. E. Bonford, for defendants. 
The judgment of the court was pronounced by 

Rost, J. This litigation was commenced by rule. It is a contest in which 
Glendy Burke claims to be paid, by preference to the defendants in the rule, the 
amount of a judgment in favor of Burke, Watt § Co., against Green and 
McDougall, out of the proceeds of certain slaves sold under execution by the 
sheriff, as the property of Green. 

Burke recorded the judicial mortgage under which he claims in the parish of 
Orleans, on the 23d of June, 1847, when, by his own admission, it appears 
that Green lived in the parish of Jefferson from 1846 till December, 1847, at 
which time he removed to the State of Mississippi, where he has resided ever 
since. 

The counsel for the plaintiff in ‘the rule has called our attention to a bill of 
exceptions, taken by him during the trial, to the opinion of the judge, admitting 
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evidence to prove that the domicil of Green was in the parish of Jefferson when 


Canvastan. the plaintiff’s judgment was recorded in the parish of Orleans, on the ground 
that the defendants, in their proceedings against Green, had represented him as 


residing in the parish of Orleans, and that they were estopped from contesting 
their own adimnission. 

Green, althoug® living in Lafayette, was a member of a commercial firm doing 
business in this city; and the fuct that he suffered himself to be sued here could 
not defeat the operation of the law, which requires judicial mortgages to be 
recorded in the parish of his domicil before they can affect his slaves. The 
statement, that Green resided in the parish of Orleans, was made through an 
error of fact, and might be revoked, even if it had been made in a suit between 
the same parties. C. C. 2270. As the plaintiff in the rule was not a party to 
the suit in which the admission was made, it can have but little weight in the 
present controversy. 1 Greenleaf on Evidence, parag. 206, 212. The record 
in the injunction suit of Maxwell v. Mallard and Armistead was properly 
admitted in evidence, to prove that there was such a suit, and that the defen- 
dants had been restrained from proceeding under their seizure by the injunction. 

It is urged, that after the removal of Green to the State of Mississippi, the 
slaves were sent to the parish of Orleans, where they remained with a short 
interval until they were sold, and that as soon as they came here, their master 
having no longer a domicil in the State, the judicial mortgage, resulting from the 
record of the plaintiff’s judgment in this parish, attached to them. 

We know of no law by which this position can be sustained. The rule is, 
that the inscription of a judicial mortgage, in order to affect slaves, must be made 
in the parish where the owner has his domicil. C.C. 3318. The only excep- 
tion to this rule is the case of slaves attached to a plantation, in which the 
inscription of the mortgage in the parish where the land is situated, attaches to 
them, as it does to the team and farming utensils used in the cultivation of the 
land. 

There is nothing in the objection, that a debtor might, under that view of the 
law, free his slaves from the judicial mortgages affecting them, by removing from 
the State. When the inscription has once been made ut the proper place, the 
mortgage continues binding upon the slaves, notwithstanding any subsequent 
change of domicil of the master. 

We are of opinion, that under our present legislation, a judicial mortgage can- 


not affect slaves not attached to a plantation, and belonging toa party living out of 


the State; and that all such slaves stand on the same footing as movables, so far 
as judgnient creditors are concerned. 
The judgment discharging the rule is therefore affirmed, with costs. 


Paut Lestrape v. ALEXANDER PERRERA. 


Where a party employs a broker to sell for him a house and lotat a stipulated price, aad the 
broker finds a purchaser, and the party then refuses tosell, but afterwards sells privately 
to the same purchaser, the broker is entitled to his commissions on the sale, in the same 
manner as if it had been made by him. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. L. 
Castera, for plaintiff. Ardrey and E.-A. Bradford, for defendant. The 
judgment of the court was pronounced by 
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Rost, J. The defendant employed the plaintiff as broker to sell a house and 
lot, and promised him a commission of two per cent on the price, if he obtained 
for the property sixteen thousand dollars: ten thousand cash, and the balance at 
one year, without interest. 

The plaintiff introduced to him Vanzini, who was willing to give the price 
asked; but the defendant refused to sell, giving as the only reason, that he had 
changed his mind. The negotiation was apparently broken off; but two or three 
days after, the parties met, without the intervention of a broker, and the defen- 
dant sold Vanzini the property for $16,000 cash. The plaintiff claims, and the 
district court has allowed, the stipulated commission. 

As the district judge gave faith to the testimony of the plaintiff’s witnesses, 
we are unable to perceive the grounds upon which the appellant relies for a 
reversal of the judgment. He was put into communication with Vanzini by the 
plaintiff, and finally obtained from him terms more advantageous than those at 
which he had offered to sell. He could not deprive the plaintiff of bis just dues 
by closing the contract which the latter had enabled him to make, without his 
intervention. Levistone v. Landreaux, and cases there cited, ante, p. 26. 

The judgment is affirmed, with costs. 


Paut Lestrape v. GABRIEL VANZINI: 


Where a person makes an engagement with a broker for the purchase of a house, and the 
principal refuses to sell the house on the terms stipulated by the broker, but does sell at an 
increased price, the broker cannot claim his commissions of the purchaser. 


PPEAL from Third District Court of New Orleans, Kennedy, J. L. Cas- 
tera, for plaintiff. C. Roselius, for defendant. The judgment of the court 
was pronounced by 

Rost, J. This case is the sequel of the one justdetermined. It seems that 
after Perrera had spoken to Lestrade to sell his house, and before the price was. 
named, Lestrade offered it to Vanzini, who told him that if he could get it at 
sixteen thousand dollars, ten thousand cash, and the rest at one year without 
interest, he would also give him a commission of two per cent. The plaintiff 
now claims that commission, and has appealed from the judgment rendered 
against him. 

We are of opinion that the judgment should be affirmed. This is a transac- 
tion out of the usual course of business, and we fee! bound to say, that we are 
not fully satisfied with the evidence adduced in support of it. But if we were, 
we would sustain the judgment on the ground that the condition appended to 
the defendant’s promise has not happened. He was to pay the commission only 
in case he became the purchaser at sixteen thousand dollars; six thousand of 
which were to be on a credit of one year, without any interest. He had to pay 
the entire price cash, and the interest he thus lost would amount to more than 
the commission claimed. The plaintiff has failed to make out his case. 

The judgment is affirmed, with costs. 
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Js Hotmes v. W. S. D. Pettis et al. 


An act of the Legislature, authorizing police juries to impose taxes, to be assessed equally 
on real and personal property, slaves, and any other property, does not authorize a police 
jary to lay a tax on the profession or calling of a commission merchant or retailer. 


PPEAL from the District Court of East Feliciana, Stirling, J. Z.S. 
Lyons, for plaintiff. EL. 7’. Merrick, for defendants. The judgment of the 
court was pronounced by 

Eustis, C.J. This appeal is taken by the plaintiff from a judgment rendered 
against him in favor of the Police Jury of the parish of East Feliciana, for the 
sum of thirty-eight dollars, interest and costs in the Court of the Seventh 
District. 

The only question involved in the case relates to the right of the police jury to 
impose a certain tax, for which the judgment has been recovered. The tax 
imposed by the police jury is levied on all commission merchants, retailers of 
dry goods, wines and spirituous liquors, in no less quantity than one quart, &c. 
The plaintiff is a retailer of dry goods only, and it is contended that the act of 
1813, conferring the taxing power on police juries for the purpose of defraying 
the expenses of public works, for which the present tax was laid, provides that 
said taxes be equally assessed on real and personal properties, slaves, or any 
other property, as the police jury may deem expedient. These are the words 
of the statute, and it does not appear to have been followed in the imposing of 
this tax. That authorized by law ought to be assessed on property, and we find 
no warrant for this tax, which is on the calling or profession of the commission 
merchant or retailer. We think the tax illegal. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the plaintiff, perpetuating his injunction against the collection of the 
‘tax, and costs in both courts. 

Preston, J., dissenting. The police juries of the parishes of the State have 
very onerous and expensive duties to perform in relation to levees, roads, court- 
houses, jails, schools and school-houses, and other public works. They have to 
pay many salaries, and incur various expenses otherwise, for the common welfare 
of the parish. I think, therefore, the power to tax should be liberally construed, 
in order to produce equality among all the residents of a parish. 

It will be admitted that the police jury might, under the act of 1813, tax the 
stores and stocks of goods of retailers of dry goods, hardware merchants and 
grocers, in common and equally with the other personal property in the parish. 
As far as I can learn, ever since the year 1813, the police juries of the different 

‘parishes have, under the act passed that year, imposed taxes on such merchants. 
From unskillfulness in wording their ordinances, the name of the merchant and 
dealer has been used in the ordinances and assessments for the store itself, and 
as representing it. Thus, in common parlance, in speaking of going to the 
store of Holmes, it would be said we are going to Holmes’. 

The long and cotemporaneous interpretation of the act of 1813, should excuse 
the Police Jury of the parish of East Feliciana for falling into a common and 
even doubtful error in the language of their ordinance. I think the judgment 
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should be affirmed, and the tax collected; but as an adverse decision will produce 
~ more explicit local legislation, I do not regret that my brethren have come to a 


contrary conclusion. 
Po 





Nicuoxtas Surers v. THomas C. Poorer. 


The testimony of one witness is not sufficient to destroy the answers of a defendant to inter- 
rogatories propounded to him by plaintiff; nor will the possession of promissory notes, 
which are barred by prescription, be considered as a sufficient corroboration of the testi- 
mony of a witness to a promise, on the part of defendant, to pay the notes, when the pro- 
mise is denied by the defendant in bis answer to the interrogatories. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Stockton and Steele, for plaintiff. W. C. Budd, for defendant. The judg- 
ment of the court was pronounced by 

Preston, J. The plaintiff brings suit upon a number of promissory notes 
which were extinguished by prescription. He alleges, however, that the defen- 
dant repeatedly promised to pay the notes, particularly en the 27th day of 
December, 1849, and the 6th of February, 1850. He propounded interrogato- 
ries to the defendant to prove the promises, and accompanied them by circum- 
stances to elicit the facts, if they were true. The defendant denied the promises 
int he most categorical manner. 

The plaintiff then obtained a commission to take the testimony of James Lord» 
of New York, to contradict the answers of the defendant to his interrogatories, 
The testimony of the witness was taken, but was rejected as evidence, on the 
ground that the official capacity of the person who executed the commission was 
not established. 

It is unnecessary to examine the question whether or not the evidence was 
properly rejected ; because, if admitted, it is not sufficient to destroy the answers 
of the defendant to the interrogatories propounded to him. 

The Code of Practice declares that the answers of a party to interroga- 
tories propounded to him, ‘* may be destroyed by the oath of two witnesses, or 
of one single witness, corroborated by strong circumstantial evidence, or by writ- 
ten proof.” Art. 354. 


The testimony of Lord shows rather a negotiation with regard to the notes, . 


than a final and well settled agreement to waive prescription, and promise to pay 
them. If it should be conceded that the witness proves a waiver of prescrip- 
tion and promise to pay the notes, he was not corroborated by “‘ strong circum- 
stantial evidence or by written proof.” 

It is said the possession of the notes by the plaintiff is strong circumstantial 
evidence of the alleged promise of the defendant to pay them. As they were 
extinguished by prescription, they raise a presumption against such a promise. 
Nor are they written proof of the promise. ‘They show a promise to pay them 
in 1839, but not in 1849. The testimony of the witness is not corroborated as 
required by the code to destroy the answers of the defendant to the interroga- 
tories propounded to him. 

The judgment of the district court is therefore affirmed, with costs. 
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. 
T. and G. Forzgs v. J. and R. Gevpes. 


* Damages for the wrongfal issuance of a provisional seizure for rent, will not be allowed 


> 


where the seizing creditor acted without malice, and where the circumstances were such 
as to give probable cause for the seizure. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
J. B. Bemiss, for plaintiffs. Wolfe and Singleton, for defendants. The 
judgment of the court was pronounced by 

Preston, J. The plaintiffs claim the thousand dollars damages caused them 
in consequence of a provisional seizure issued by the defendants against their 
stock of groceries, on the 15th of June, 1849. They allege that there was no 
foundation for the proceeding, and that their business and credit was injured by 
it to that amount. 

On the 1st of November, 1848, they rented their store from the defendants 
‘for one year, for the sum of fourteen hundred dollars, payable monthly. The 
rent fomjA pril and May remained due and unpaid on the 15th of June, although 
frequently demanded. Fires had occured in their store on the right of the 29th 
of May and 8th of June, which were the work of incendiaries. This induced 
them to advertise for sale, at auction, the goods damaged by the fire. They 
also advertised, to be sold immediately afterwards for cash, wines, brandies, 
liquors, tobacco, &c. They were sending off such a quantity of goods imme- 
diately before, as to induce a customer of a neighboring store to ask if they were 
moving. Their misfortunes by the fires had hurt their credit. 

By such circumstances, the defendants were induced to issue the writ of pro- 

visional seizure ; and we think they were excusable. We have no reason to 
believe they were actuated by malice, or believed their right to the provisional 
seizure unfounded. 
_ The plaintiffs were moreover in fault for not having paid the two months rent 
then due, especially as, according to the testimony of their witnesses, they had 
ample means to do so. Being thus wilfully in fault themselves, they should not 
recover, without making out a strong case against the defendants. 

They could have prevented all the damage of which they complain by paying 
the Tent on the demand of the sheriff; and in fact no damage is proved: because, 
being in the act of selling their goods at auction for cash, the defendants took 
the auctioneer’s obligation to pay them out of the proceeds of the sale, and _per- 
mitted the auction to proceed. 

It is impossible that a just claim thus quietly settled, caused the destruction 
of credit, the stoppage of consignments, the ruin of business, of which the plain- 
tiffs complain. Besides, the arrangement carried out the honest intentions of the 
plaintiffs, for we are bound to suppose they were selling their goods to pay their 
rent ; otherwise the fears of the landlords were well founded. 

If the goods were sold at auction at a ruinous sacrifice, as alleged, it was a 
sacrifice the plaintiffs were voluntarily making, and of which they cannot there- 
fore complain. On the cofftrary, this voluntary sacrifice was what, no doubt, 
excited the apprehensions of the defendants. 

.. We concur entirely with the district court, that the plaintiffs have not shown 


by evidence any cause of action; and the judgment is therefore affirmed, with 
coats. 
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Marie Navuter v. Her Husband, Francois Dusois. 


Where the husband abandons his wife on account of her cruel and outrageous conduct, that 
abandonment does not justify a suit on her part for a separation from bed and board. 
Where the conduct of the party complaining has been outrageous, the remedy is first to be 
sought in a reformation of conduct. 


PPEAL from the Second District Court of New Orleans, Lea, J. C. 
Dufour and Nautré, for plaintiff. H. T'rain, for defendant.. The judgment 
of the court was pronounced by 

Rost, J. The plaintiff sues her husband for a separation from bed and board, 
on the ground of abandonment. She also asks judgment for the sum of twenty- 
five hundred francs, the amount of her dowry, and for the further sun of three 
thousand six hundred dollars for paraphernal property, alleged to have been 
received by her husband. . " 

The defendant resists the action; and, assuming the character of plaintiff in 
reconvention, also claims a separation from bed and board, on the ground of pub- 
lic defamation and of excesses, cruel treatment and outrages on the part of his 
wife, of such a nature as to render their living together insupportable. He also 
prays judgment for three thousand francs, alleged to have been brought by him 
into marriage. 

The district court rejected the plaintiff’s demand for a separation from bed and 
board and for paraphernal funds ; and decreed a separation from bed and board 
and a dissolution of the community, on the reconventional demand. He further 
determined the amount due to the plaintiff tor dower, and to the defendant, for 
property brought by him into marriage. The plaintiff has appealed. 

The district judge has stated, as follows, the impression made upon his mind 
by the testimony of such of the witnesses examined as he thought worthy of 
credit: **From the period of the return of Mrs. Dubois to her husband in 1847, 
to the date of the institution of this suit, her conduct towards him appears to 
have been of a character to justify the conjecture that the first separation might 
have been owingto the impossibility of his living with one, to whose overbearing 
violence of temper and conduct he had neither the moral courage nor the physi- 
cal strength to offer an effectual resistance. She appears to have taken almost 
the entire management of their pecuniary and domestic affairs. She received 
money, discounted notes, kept a separate account in bank, under the name of 
Roque, and kept a debtor and creditor account with her husband. The house 
was a scene of continual strife aud turmoil, growing out of her incessant demands 
for money ; on which occasions she treated her husband with contempt and scorn, 
and on one occasion resorted even to personal violence. These attacks appear 
to have been met, on the part of the husband, with unresisting imbecility, until, 
in January, 1850, he abandoned a dwelling in which a longer residence was, as 
he alleges, insuppo L, 

Under this view of the facts, in which we fully concur, the present case does 
not differ from that of Lalande v. Jore, in which we held, that if the conduct of 
the party complaining has been outrageous, the remedy must be first sought in 
a reformation of conduct and deportment, on the ground that the evils complained 
of might cease with the behaviour which has produced them, 5th Ann. 32. 
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The charged upon the defendant, was justified by the habitual 
brutality and occasional violence which marked the course of the plaintiff towards 
him, and is not a legal cause for a separation from bed and board. But although 
nothing can justify theconduct of the plaintiff, and she is not in a situation to 
entitle her to relief at our hands, we are of opinion that the defendant himself is 
not free from blame; and that his culpable neglect of his wife and children, 
during the seventeen years they remained in Europe, in obedience to his wishes, 
when he had ample means to assist and support them, must have had the natu- 
ral result of alienating their affection, and of aggravating the situation of which he 
now complains. 

. We have therefore come to the conclusion, that the judgment, so far as it is 
in favor of the defendant on the reconventional demand, should be reversed, 
and both parties left where their misconduct towards each other has placed 
them. Durand v. Her Husband, 4 M. R.171. In making this disposition of 
the case, it may be useful to state our concurrence in the view taken by the dis- 
trict judge, of the plaintiff’s claim for paraphernal funds, alleged to have been 
received by her husband. 

_ It is therefore ordered, that the judgment in this case, so far as it decrees a 
separation from bed and board in favor of the defendant, and a dissolution and 
final liquidation of the community, be reversed. It is further ordered, that the 
judgment, so far as it is in favor of the defendant against the plaintiff, Marie 
Naulet, on her claim for a separation from bed and board, be affirmed. It is 
further ordered, that the demand in reconvention be dismissed: the plaintiff 
paying the costs of the district court; those of this appeal to be paid by the 
defendant. 





oO LOO 


Tue Strate v. Paut LarticuE et al. 


A party bound upon his recognizance to appear at court and answer to the charge of suborna- 
tion of perjury, or any other felony, cannot do so by attorfey ; and on his failing to appear, 
the recognizance should be declared forfeited, although his attorney may offer to plead for 
him. 

The statute punishing the crimes of perjury and subornation of perjury, was passed during 
the Territorial Government of Louisiana, and punished the offence wheg committed, in the 
courts of the Territory. Held: That the statute is still in force, and applies to the offence 
when committed, in the courts of the State. 


PPEAL from the First District Court of New Orleans, Larue,J. Isaac 
Johnson, Attorney General, for the State. J. W. Frost, for appellant. The 
judgment of the court was pronounced by 

Preston, J. The defendant, P. Lartigue, was accused of subornation of 
perjury ; and being arrested, gave bond, with Jerome Tourné and J. B. Lartigue 
as his sureties in the sum of $2000, conditioned that if he should appear before 
the First District Court of New Orleans, to answer to the complaint brought 
against him for subornation of perjury, and not depart thence without leave of 
the court, the recognizance should be void ; otherwise remain in full force. 

He was indicted for the offence, and ordered to appear before the court on the 
22d of July, 1850, to be arraigned, and his trial was fixed for the same day. 
He failed to appear in person; and the district attorney, in pursuance of the act 
approved the 11th of March, 1837, caused judgment of forfeiture of his bond 
to be entered against him and his sureties. 
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» His counsel subsequently moved to set aside the judgment, on the following rap 
grounds: Ist. Because Lartigue was present, by his counsel, when he was fj anricuz. 
called to be arraigned on the indictment, and was ready, by his counsel, to plead to 
the same. 2d. Because the indictment found against him, does not charge him 
with the commission of any act forbidden and punishable as a crime by the statutes 
of the State; and that the bond does not set forth an offence known to the laws, 
and punishable by statute. 

The motion was overruled, and a final judgment rendered against Lartigue . 
and his sureties, from which they have appealed. 

The object of an arraignment, we are informed by Coke, is, to take ¢are 
that the accused do appear to be tried, and hold up his hand at the bar for the 
certainty of the person, and plead a sufficient plea to the indictment. Coke, 
Lit. 262, 263. 

The accused is also allowed, then, to put himself on the country for trial, or 
to select any other legal mode of trial, or may plead guilty and ask the clemency 
of the court, which is sometimes of great avail. 

In England, for misdemeanors, the accused has sometimes been allowed to 
plead by attorney; but never in felony. It is true, perjury and subornation of 
perjury are not felonies in England; but, as conviction and inability to pay the 
fine, in England, might subject the accused to an infamous punishment, we 
doubt, if the courts in England would dispense with arraignment, allow a plea by 
attorney, or trial in the absence of the accused, for the grave offence of perjury, 
or subornation of perjury. 

In this country, the term felony has not a precise meaning: the forfeiture of 
lands and goods, which characterize it in England, being abolished. It denotes, 
here, a crime of great magnitude, and subject to an infamous punishment—death 
or imprisonment at hard labor in the penitentiary. We find no example in the 
United States, in which the arraignment and presence of a prisoner to plead and be 
tried, when accused of a grave crime subjecting him to an infamous punishment, 
has been dispensed with. In the case of the Commonwealth of Virgina v. 
Thomas Lewis, presented for unlawful gaming, the General Court decided, ‘that 
the defendant may appear and plead by his attorney, without making his personal 
appearance in court.” Virginia Cases, 335. But the punishment was only a 
pecuniary penalty. 

The arraignment is a step and stage in the prosecution, and has never been 
dispensed with in this State. A plea, without arraignment and the presence of 
the accused, has never been allowed. So that the universal usage and practice 
is adverse to the pretensions of the defendant. No case has been produced, in 
England or the United States, in which a different practice has prevailed, where 
the crime subjected the accused to capital or infamous punishment. 

For the crime of perjury or subornation, the criminal is subject, in this State, to 
imprisonment in the penitentiary at hard labor for a term not less than five years. 
He is rendered incapable of giving testimony, and, by the Constitution and laws, 
is forever deprived of the right of suffrage or to hold office. If an attorney can 
plead not guilty for a person accused of this crime, he can plead guilty, and 
subject him to these terrible consequences. We can sanction no other than the 
universal practice and usage in the State, where a contrary practice might lead 
to such serious results to an individual in his absence. 

He has the great, constitutional privilege of meeting his accusers and the 
witnesses against him face to face. The trial, too, is for the public example: 
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the solemnity and effect of which would be greatly impaired if it should take ‘ 
place in the absence of the accused. 

He was to appear to receive punishment, too, if convicted; which has never 
been pronounced in the absence of the prisoner. Therefore the act of 1837 
prescribes, that the forfeiture of the bond, for non-appearance, can be set aside 
by appearance, trial, conviction and punishment, or acquittal, at the same term. 

The examining magistrate is directed to take bond for the appearance of the 
accused to answer the charge; which has always been understood to be a per- 
sonal appearance. The terms of the bond, to appear and not depart until dis- 
charged, as universally taken, indicates the same thing. In case the accused 
fails to appear, the sureties are called, by the very terms of the statute of 1837, 
**to produce, instanter, in open court, the person of the defendant.” 

The practice of appearing personally to be arraigned, being present to plead, 
to challenge jurors, to be tried and punished, or discharged from the prosecution, 
personally, has been so universal, from our territorial organization to the present 
time, and in cases subject to infamous punishment, without exception, that we 
cannot sanction the introduction of a different practice. 

The defendant was prosecuted under an act passed in 1805, for the punish- 
ment of perjury and subornation of perjury, committed in the courts of the 
territory. It is contended, that he could not be convicted of subornation of per- 
jury committed in the courts of the State. And remarkable examples are cited 
of the strictness with which penal statutes against perjury have been construed 
in England: as, that the statute providing for the punishment of perjured wit- 
nesses, did not apply to a false oath in a chancery proceeding, or perjury on a 
criminal trial. 

Examining our statute in this stringent manner, the word courts, in the act of 
1805, for the punishment of perjury, would have expressed, so far as the 
character of the courts were concerned, all that the words courts of the territory 
expressed. And, in that point of view, the term territory was surplusage in the 
law. The terms of the territory, were therefore intended in the law to express 
the limits within which the courts were held which were to be protected by 
the statute against perjury. Now, the courts organized at that time in the ter- 
ritory, those subsequently organized under the Old Constitution, and those lastly 
organized under the New Constitution, were all embraced within, and extended 
to the same limits, and were, therefore, included in the general term courts, used 
in the act of 1805, punishing perjury. 

Be this as it may, we have heretofore observed, that the melioration of our 
criminal jurisprudence had led to a more rational construction of our penal sta- 
tutes than the strict construction which has been invoked on this occasion. And 
we have no hesitation in saying, that the courts of the territory, by the adoption 
of the Constitution of 1812, became the courts of the State ; and the laws of the 
territory, the laws of the State; and their violation, the infraction of State laws. 
It has been so universally understood and acted upon by the legislative, execu- 
tive and judicial departments of the government, and by the people. from 1812 
until the present time; and, if necessary, we might say communis error facit jus. 

But the words of the 4th section of the schedule of the Old Constitution, 
establishing a State government, are a conclusive answer to the argument of 
the defendant’s counsel on the point under consideration. ‘+That all laws now 
in force in this Territory, not inconsistent with this Constitution, shall continue 
and remain in full effect until repealed by the Legislature.” So, by the 
adoption of the New Constitution, the courts created took the place of those 
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justice, as the stealing or altering records, perjury, and the like, were continued , odin, 


in force by the schedule of the Constitution without reénactment; and, it is 
universally understood, afford their protection to the present courts. 
The judgment of the district court is therefore affirmed with costs. 


PAPI” 


J. L. Rippeut v. A. EsIncer. , 


An alias writ may be issued on an order of seizure and sale by executory process, after the 
first writ has been returned not executed; and it is not necessary that the judge should 
issue a new order of seizure and sale. 

Informalitiesin the advertising or manner of making a sheriff’s sale are barred by five 
years’ prescription. 


PPEAL from the District Court of Jefferson, Clarke, J. 

A In this case a sheriff’s sale was sought to be annulled upon the following 
grounds: 1. That there was no judgment authorizing the writ under which the 
sheriff acted. 2. That no notice, as required by law, was given to Kessler; nor 
the legal advertisements made previous to the sale. 3. That the sale was not a 
public one, but the result of a combination between D’Orgenoy and the sheriff 
for the benefit of the latter. 4. That the price was never paid. 5. That the 
sheriff never made any return of the writ under which he acted. 6. That the 
sale was not registered in the proper office of conveyances in the parish of Jef- 
ferson. 

T’. A. Bartlett, for plaintiff. Brewer and Dunlap, for defendant. The judg- 
ment of the court was pronounced by 

Rost, J. The plaintiff sues to recover four lots of ground in the possession 
of the defendant, and has appealed from the judgment rendered against him. 

In February, 1832, Gormley and Miller sold the lots to Constantin Kessler. 
This sale was made on credit, and a mortgage was retained to secure the price. 
Kessler failed to pay the price, and his vendors sued out an order of seizure and 
sale. The lots were sold under that order on the 19th August, 1843, and pur- 
chased by Louis LeBreton D’ Orgenoy, who was then put in possession by the 
sheriff. T'wo of the lots were subsequently conveyed by D’ Orgenoy to Jacques 
Charbonnet, and have come to the defendant’s possession by a regular chain of 
conveyances; the other two lots were acquired by him at the probate sale of 
D’ Orgenoy’s succession. 

The plaintiff claims under a private act from Kessler to him, registered in the 
office of conveyances for the parish of Jefferson, on the 2ist February, 1848, 
and alleges that the sheriff’s sale to D’Orgenoy wag null and void, and that 
Kessler was not divested of his title by it. 

Two of the objections alleged by the appellant against the sale are, that there 
Was no judgment authorizing the writ under which the sheriff acted, and that 
the sale had not been registered in the proper office in the parish of Jefferson. 

The writ under which the sale was made was an alias, and it is contended 
that the order of seizure was a judgment only so far as the original writ was 
concerned ; that it expired when the writ was returned, and that no other writ 
could issue without a new order of court. 

This objection has so often been held unfounded by our predecessors and our- 
selves, that we deem it unnecessary to do more than refer to some of the cases 
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in point. Ursuline Nuns v..Depassau, 2.N.S. 646. Mader y. For, 15 L. R. 
152. Harrod v. Voorhies, 16 L. R. 256. Fortier v. Zimple, ante p. 53. 

We do not think the plaintiff is in a situation in which he could avail himself 
of the want of registry. 

The other informalities alleged in avoidance of the sheriff’s sale, are all barred 
by the prescription of five years under the act of 1834, which the defendant has 
expressly pleaded. 3 R. R. 374. a 

The alleged fraudulent combination between the sheriff and D’ Orgenoy could 
not, if it existed, affect the defendant, who is a purchaser in good faith, for an 
adequate consideration which he has paid. It is proper to state, however, that 
the unfairness of the sale, so far from being proved, is rendered extremely impro- 
bable by the fact that Kessler, who attended it, was satisfied with it and made 
none of the objections now set up. 

The defendant has shown as his title, a valid judgment, an execution and a 
Sheriff’s sale. This is sufficient to defeat the plaintiff’s action. Brosnaham v. 
Turner, 16 L. R. 454, and cases there cited. 

The judgment is affirmed, with costs. 


NINN RPI LLL 


Joserpn C. Crark v. J. L. Warner & Co. et al. 


The purchaser of property is presumed to acquire all actions appurtenant to the property 
and necessary to its perfect enjoyment; but as to damages actually suffered by the vendor 
before the sale, they are personal to him, and cannot be recovered by the purchaser, with- 
an express subrogation. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. C. 
Roselius, for plaintiff. R. Hunt, for defendants. The judgment of the 
court was pronounced by 

Preston, J. On the 16th of May, 1848, the plaintiff purchased from 
Rebecca Springer a lot of ground on Champ Elysées, near the corner of Victory 
street, with the buildings and improvements thereon, and all the rights there- 
unto belonging. The improvements consisted of a two story brick dwelling 
house, kitchen and out-houses. He alleges that J. L. Warner §; Co., for a year 
and upwards, have used the adjoining premises, belonging to W. C. C. Claiborne, 
as an ice house depot, and have accumulated such an enormous quantity and 
weight of ice thereon, and stored the same in such an unskillful and imprudent 
manner, that the two story brick dwelling house, kitchen and out-houses belong- 
ing to him have been entirely ruined, by the pressure, moisture and other 
destructive effects of the ice on his buildings; in consequence of which, the lives 
of himself and family have been greatly endangered, the houses have become 
useless and require to be demolished,—all from the causes mentioned. He 
claims from the keepers of the ice house, and their lessor, six thousand dollars 
damages, to be paid in solido. 

J. L. Warner § Co. deny that they have caused the plaintiff any damage by 
their ice house, but call their lessor, Claiborne, in warranty, on the ground that 
he rented them their premises expressly for an ice house. Claiborne denies 
that he,caused the plaintiff any damage, or that he is liable to be calléd in war- 
ranty by his lessees. The cause was continued as to him. The plaintiff 
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obtained judgment against J. L. Warner & Co. for two thousand one hundred 
dollars damages, and they have appéaled. 

There was much testimény on both sides; and the district judge, to satisfy 
himself in the conflict, minutely inspected the premises; and wewould readily 
yield to his opinion on a question of fact and damages, but that we think he set 
out with a radically erroneous, principle. He considered that the plaintiff had 
acquired, by law, as well as by the terms of his title, all the rights and claims of 
his vendor that, as applied to the case, had grown out of the property. In the 
application of this principle, he allows the plaintiff all the damages caused by the 
defendants to the premises while they belonged to Mrs. Springer, and indeed to 
preceding vendors; for she purchased from Thompson Gregg, in December, 
1847, and Stephen Herriman owned the property in 1846; all after the erection 
of the ice house. 

We are not aware of the provision of law to which the district court referred. 
It is true, that the purchaser of property is presumed to purchase all actions 
appurtenant to the property, and necessary to its perfect enjoyment; but as to 
damages actually suffered before the purchase, we know of no other principles 
governing the case than those referrable to this general provision of the code, 
that ‘‘every act of man that causes damage to another obliges him by whose 
fault it happened to repair it.” It is a mere corollary, that the reparation must 
be made to him who suffered the injury. And the principle is strikingly illus- 
trated by this case. ‘The plaintiff, after possessing the property twenty months, 
claims one-third more damages than he gave Mrs. Springer for his lot with all 
the buildings and improvements. This leads to the impression, that the modicity 
of the price he gave for the premises may, perhaps, be attributed to their dilapi- 
dated and dangerous situation, on account of the erection of the ice house and 
other causes. It is impossible, from the law, to concur with the district court, 
that these damages, which probably caused the moderate price given for the 
house and kitchen, should be a source of profit to the purchaser, who had a per- 
fect knowledge of their existence when he purchased. 

The damages which occurred while Herriman owned the premises, belong to 
him; a part belongs to Gregg in like manner; and Mrs. Springer is entitled to 
what happened while she owned the property. Did she or they transfer their 
claim to damages to the plaintiff? The claim is an incorporeal right, and strictly 
personal property. Her bill of sale to the plaintiff is in the usual form for the 
conveyance of real estate and its appurtenances. It does not transfer her claim 
for damages, expressly, nor is there any thing in it which indicates a'transfer by 
implication. The rights and appurtenances mentioned in the bill of sale have 
always been considered real rights. It does not appear, therefore, either by 
law or contract, that the plaintiff has any claim for damages previous to the 16th 
of May, 1848, when he purchased the property. 

The district judge allowed the damages for the following reasons: that the 
house was dangerous to live in, the party wall being cracked in many places; 
and that the condition of the house was evidently occasioned by the superincum- 
bent wall of the defendants, as proved by the witnesses. Now, this superin- 
cumbent wall, of from ten to sixteen feet in height, is an old wall, placed on the 
original party wall eight or ten years ago, as appears by the testimony of the 
surveyor, D’Hemécourt, that is, long before the plaintiff purchased the pro- 
perty. The judge further expresses the opinion, from personal inspection, that 
the pressure of the wall is much increased by an undue proportion of the weight 
of the roof of the defendants’ building being thrown upon the party wall, in con- 
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sequence of all the joists in the building having been removed in order to fit it 
up for an ice house. The defendants’ premises were thus fitted up for an ice 
house in 1845, three years before the plaintiff purchased his house; and it is 
strongly provéd that the old walls were badly built of bad materials. 

Differing from the district court on the question of law involved in the case, 
and as it is possible that the plaintiff might, by this difference of opinion, be 
induced to furnish more explicit testimony as to any damages suffered by him, 
within the twelve months immediately before the institution of his suit; and not 
wishing to express any opinion as to the rights of the parties in the re-construc- 
tion of another party wall, which appears to have had some influence on the 
opinion of the district judge, we think there should not be a final judgment 
against the plaintiff; but one only of non-suit. 

The judgment of the district court is reversed; and it is decreed that the 
plaintiff be non-suited, and pay costs in beth courts. 





R. W. Montgomery v. Sure Assy Pratt and Owners. 


A vessel is not liable for damage caused to goods from the “ sweating of the hold,” when 
the vessel has been supplied with proper ventilators. But if the injury results from 
improper stowage, the vessel will be held liable. 

When goods receipted for in good order are found in a damaged condition at the end of the 
voyage, the vessel is presumed to be liable until the injury is shown to have been caused 
by the act of God, inevitable accident, or public enemies. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. P.» 
E. Bonford, for plaintiff. E.A. Bradford, for defendants. The judgment 
of the court was pronounced by 

Rost, J. The plaintiff claims from the defendants $302, being the amount of. 
the alleged damage to 158 boxes tin incurred during a voyage from Liverpool to 
New Orleans. 

The bill of lading states the contents of the boxes, two hundred in number, 
to be tin plates; and in it the goods are acknowledged as shipped in good order 
and condition. Upon their receipt in New Orleans, some of the boxes were 
found to bein bad order. They were examined, at the request of plaintiff, by 
two persons, one of whom was an inspector for a portion of the New Orleans 
insurance companies, and the other was a dealer in hardware. They gave a 
certificate of the result of their inspection, in which they say, ‘they find the 
same rusted and damp, apparently from the sweat and dampness of the ship’s 
hold.” Upon their examination at the trial, they attributed the injury to the 
same cause; stating also that the boxes were mouldy and the nails rusty, It 
further appears from the evidence, that this sweating of the hold occurs more or 
less in all vessels, and increases on passing from a cold to a warm climate. It 
may be partially relieved by ventilation. The Abby Pratt was supplied with 
ventilators in the most approved form. Goods stowed low are more likely to 
escape injury from this sweating of the hold, than those stored near the deck. 
Tin plates are an article susceptible of damage from this cause. 

The district judge gave plaintiff a judgment for the amount claimed, and the 
defendants have appealed. 
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The general doctrine as to the liability of the master and shipowner is well 
settled. The cargo must be taken on board with care and skill, and be properly 
stowed. All possible care must be taken of it by the master during the voyage; 
and he is responsible for any injury which might have been prevented by human 
foresight and prudence, and competent naval skill, he being chargeable with the 
most exact diligence. "When goods receipted for in good order are found to be 
damaged at the end of the voyage, the burden of proof is on the captain and 
shipowner to show that the loss was occasioned by the act of God (inevitable 
accident, as some express it) or public enemies. 

The general doctrine is not disputed by the defendants; but they contend, that 
the sweating of the ship’s hold is a peril to which all goods transported in ships 
are exposed, and which must be included among the perils of the sea. It can- 
not, say they, be entirely guarded against; and the. testimony shows that every 
usual and proper means of ventilation were adopted on board the vessel. They 
also rely upon the testimony of the mate, that the cargo was well stowed. 

A difficulty which interposes itself to our reversing the judgment, on the 
grounds suggested, is this: It is in evidence, that goods which are stowed near 
the deck are more exposed to the effects of the sweating of the hold, than those 
which are stowed low. And as the goods in question were, from their nature, 
particularly susceptible of injury from that cause, it would be imprudent stow- 
age to put them near the deck. Now, as a part of this lot of tin plates, which 
was receipted for in good order, arrived in a damaged condition, and another lot 
of tin plates, brought by the same vessel on the same voyage to another con- 
signee, arrived uninjured, the only reasonable mode, under the evidence, of 
accounting for the damage to a portion of the plaintiff’s lot, is by supposing it to 
have been stowed in a position where it was more exposed to the deleterious 
influence. But if it was so stowed, it was a fault on the part of the carrier, 
who was informed what the boxes contained; and he must bear the resulting 
loss. This was the view of the evidence taken by the district judge. He 
observes: ‘I infer from the testimony, that tin and other goods liable to be injured 
by dampness or water, will almost to a certainty be injured, if they constitute the 
top part of the cargo. There was nothing between the tin on board the Abby Pratt 
and her deck. The upper tier of this tin was, therefore, exposed to probable 
if not certain injury.” 

Judgment affirmed, with costs. 
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F. H. Perirpamy v. A. Repeav et al. 


The obligation of a bankrupt prior to his discharge cannot be offered in compensation of a 
debt contracted to him since his discharge. 


PPEAL from the Second District Court of New Orleans, Lea, J. 

The judgment of the district court was as follows: ‘This is a suit on a 
promissory note duly protested. A. Rideau, the drawer, pleads a stay of pro- 
ceedings from the Fourth District Court. The endorsers, J. M. Rideau and 
David, plead want of notice of protest. The notices appear to be regular. In this 
case and on the trial, the defendant David asked leave to file a plea in compen- 
sation, and filed in support of it a note endorsed by plaintiff, which was protested 
in April, 1839. Plaintiff filed his certificate of discharge in bankruptcy, dated 
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March 2d, 1843. It is clear, that the obligations of a bankrupt prior to his dis- 
charge cannot be allowed to offset claims contracted since his discharge.” 

J. L. Tissot, for plaintiff. J. C. David, tor defendant. The judgment of the 
court was pronounced by 

Surpext, J. For the the reasons assigned by the district judge, the judg- 
ment is affirmed, with costs. 





Henry C. Youne et al. v. Eunice Cart et al. 


In the absence of evidence to show the value of the fruits of property belonging_to minors, 
the tutrix who has acted in good faith is liable only for legal interest on the appraised 
value of the productive property ; and where the tutrix possessed in good faith, as her 
own, property which in reality belonged to the minors, she is liable for interest only from 
judicial demand. 

A disposition of more than the disposable portion is not null, but only reducible upon the 
action of the heirs to the disposable portion. 

Where minors, after becoming of age, purchased property for less than its appraised value, 
on a judgment obtained against their mother as tutrix, brought an action, alleging the 
nullity of the said jadgment and claiming a new settlement, they will be compelled, so far 
as third persons are concerned, to account for the property, so purchased and retained by 
them, at the appraised value, and not at the price given by them. 


PPEAL from the District Court of East Baton Rouge, Burk, J. A. M. 
Dunn, for plaintiffs. George S. Lacey and J. M. Elam, for defendants. 
The judgment of the court was pronounced by 
Rost, J. In 1820, the defendant, Eunice Carl, was married to Benjamin Hook. 
In 1822, Hook died, leaving a will, by which he bequeathed his entire estate 
tovhis wife, with the reservation, that if he should have a son or daughter after 
his death, as he expected, his property should be equally divided between his 
wife and his posthumous offspring. A short time after the death of the testator, 
his son, Benjamin Hook, Jr., was born. In 1824, Eunice Carl contracted with 
Joseph Young the marriage from which the plaintiffs are the issue. In 1833, 
Benjamin Hook, Jr., died. On the following year, Joseph Young also departed 
this life, and Eunice Carl was confirmed as natural tutrix of the plaintiffs. 
Proceedings were then had, under which, property, supposed to belong to the 
community between Young and his wife, was adjudged to her at the price of 
the appraisement in the inventory of his estate; and to secure the share of the 
minors, she gave a special mortgage on a tract of land known as the McMaster 
tract, subsequently sold by her, and now in the possession of her co-defendants, 
Carl and Stephens. 

In April, 1850, the plaintiffs, now having capacity to stand in judgment, insti- 
tuted an action against their mother, in which they prayed that the adjudication 
of the community property made to her be declared null and void, on account of 
informalities in the family meeting; that she be decreed to pay them the sum 
of $9200, on account of the sale by her of the undivided half of the McMaster 
tract of land, belonging to them, and of interest on said price at the rate of eight 
per cent per annum since it became due; and also, other sums received by her, 
as tutrix, from the successions of their grand-father and of their grand-mother; 
that a final settlement of the community may take place, and that the defendant 
be compelled to return to them the property of the succession yet unsold; and 
to account to them for their share of the revenues of that property, and for the 
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price of such property of the succession as she may have sold. They finally 
prayed that their legal mortgage may be recognized from the day of her confir- 
mation as tutrix, and that her property be sold under it, to satisfy their judgment. 
To the petition is annexed a detailed account of the plaintiffs’ claims. 

The defendant, Eunice Carl, admitted all the tacts alleged; and only claimed, 
in part compensation of the plaintiffs’ account, a small amount of debts of the 
succession paid by her, and the sum of seventy-five dollars a year for the sup- 
port, education and maintenance of each of the plaintiffs, during their minority. 

The plaintiffs admitted that account, and a judgment was entered in confor- 
mity with the prayer of their petition; by which the defendant was adjudged to 
pay them for their share of the McMaster tract of land, and for the revenues of 
their property, the sum of $18,571 90, with legal interest until paid. They 


were further adjudged to have a legal mortgage for this sum from and after the , 


year 1834, under art. 3282, C. C. 

The plaintiffs, in their petition, had averred their readiness to ratify the sale 
of the McMaster tract of land and to quiet the title of the purchasers; provided 
their mother was made to account to them for the price, and interest thereon at 
the rate of eight per cent per annum. : 

On the very day the judgment was rendered in their favor, and, as we must 
believe, in execution of their promise, they went before the recorder of their 
parish, and executed a release of the legal mortgage existing in their favor on 
that tract of land, in the name of their mother and tutrix, under art. 3282 of the 
Code. 

Under the judgment in that case, property found in the possession of the 
defendant, Eunice Carl, was sold, and purchased by the plaintiffs at two-thirds 
of its appraised value; leaving a balance of over $7000 still due them. 

As soon as the execution had been returned, the plaintiffs, being in possession 
of the property thus purchased, instituted the present action; in which they 
allege that the judgment rendered in their favor is greatly injurious to them, and 
should be increased so as to include all the property belonging to them, and the 
fruits it has produced; that through ignorance of their legal rights, they did not 
claim from their mother in that suit three-fourths of the succession of Benjamin 
Hook, Jr., to which they are entitled; that nearly all the property purchased by 
them in satisfaction of the judgment belonged to that succession; that the posses- 
sion of their mother during their minority was theirs, and she is bound to account 
to them for the rents and revenues thereof, the property itself being already in 
their possession; that the bequest of one-half of his property by Benjamin 
Hook, Sr., to her is excessive, and should be reduced to one-fifth. 

They further allege, that their mother has failed to pay them for their share 
of the McMaster tract of land, and that they are entitled to recover it in kind 
from Carl and Stephens. They also aver, that they raised their legal mortgage 
on the other half of said land, through error and in ignorance of their legal rights, 
claims and demands against their mother. They set up several grounds of 
nullity against said release, and ask that it be avoided, and their legal mortgage 
reinstated. Finally, they claim $50,000 damages, for revenues of the property 
of Benjamin Hook, and the value of such portion of said property as may have 
been sold. 

The defendant, Eunice Carl, pleaded the general issue, and averred, that after 
the death of Benjamin Hook, Jr., she considered herself his only heir, and in 
consequence of that belief, made no inventory of his property, and kept no 
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account of the revenues it produced or of the expenses incurred on account of 
it. She prayed that her legal rights be preserved to her; and averred, that 
during her marriage with Joseph Young, he had the sole administration of her 
property, and that she is not liable for revenues during that time. She also 
prayed*to be allowed a reasonable sum for the support, edteation and main- 
tenance of Benjamin Hook, Jr., and of the plaintiffs. 

The other defendants specially denied all indebtedness from Eunice Carl to 
the plaintiffs, and the right of the said plaintiffs to the property claimed, and its 
fruits. They further alleged, that by claiming from their mother the price of 
the McMaster tract of land, and taking a judgment for that price, they had rati- 
fied the sale; and also, that their release of the legal mortgage existing in their 
favor on the other half is valid and binding upon them. 

« There was judgment in favor of the plaintiffs against their mother for the pro- 
perty claimed, and the sum of $20,000; and against the other defendants, for 
one undivided half of the McMaster tract of land. The release of the legal 


. Mortgage on the other half was set aside and avoided, and the property subjected 


to that mortgage under the judgment. Carl and Stephens have alone appealed. 

* The tutrix not having appealed, the judgment, so far as it affects her, erroneous 
as it evidently is, must remain undisturbed; our first inquiry will be, whether 
the alleged indebtedness of the tutrix has been proved against the appellants. 

The plaintiffs have adduced evidence to prove the income which the property 
of Hook’s and Young’s successions should have produced, if it had been pro- 
perly administered ; and they claim that the account of the revenues be settled 
on that basis. In the case of the Succession of Guillemain, 2d Ann, 638, we 
held, that the failure of the tutor to take proper steps to render the property of 
his ward productive, subjected him to damages at least equal to the interest of 

“the amount due them; and it may be conceded, that in aggravated cases of mal- 
administration and bad faith, the damages claimed might properly be allowed. 
But we do not think this a case of that kind. By the former laws of the coun- 
try, and until 1825, the surviving parents inherited the entire succession of their 
children. This rule of property was known, and we have no doubt that when 
Benjamin Hook, Jr., died, in 1833, the defendant was not aware that it had been 
changed by the New Code, and believed herself in good faith his only heir. Her 
ignorance of the law does not, of course, dispense her from accounting to the 
plaintiffs. ° But it may, with propriety, be invoked by bond,fide third persons, in 
mitigation of the damages she has to pay. We are of opinion, that in the 
absence of evidence to show the value of the fruits received by her, legal interest 
only should be.charged on the appraised value of the share of the plaintiffs in the 
productive property of those,successions. 

It may well be doubted, whether an action against Eunice Carl, personally, 
for a reduction: of the bequest made to her, to the disposable portion, can be 
cumulated with an action brought against her to account as tutrix. But conceding 
it may, there can be no doubt, that until that action was commenced, she pos- 
sessed in good faith, under the will, one half of the property left by her husband 
at his demise. The disposition in her favor was not null, but only reducible to 
the disposable portion; and and whether it was reduced or not, depended upon the 
future action of her children. Being in possession under a just title and in good 
faith, the fruits of the property during the continuance of that possession cannot 
be recovered from her. The question of good faith in this case is analogous to 
that presented in cases of lesion beyond moiety; and it is well settled in such 
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cases, that the purchaser is considered in good faith, and owes no fruits on the 
supplement of the price, before the judicial demand. Troplong, de la Vente, 
839, 841. 

In stating the account of revenues, the tutrix must be credited with one-half 
of the revenues of the estate of Hook, under the will, and with one-fourth of the 
other half, as heir of Benjamin Hook, Jr. The plaintiffs’ claim is limited to 
three-eighths of the revenue of that property. 

The plaintiffs have no claim against their mother for fruits, from the time of 
the marriage of their father with her, in 1824, until his death, in 1834. Benja- 
min Hook, Jr., died in 1832, while the father and mother of the plaintiffs were 
both living; and the revenues of the property which they inherited from him 
belonged to their parents as long as the marriage continued. Before the death 


of Benjamin Hook, Jr., Young had the sole administration of the property, : 


after 1824, believing it to be the paraphernal property of his wife, and used the 
revenues in his own affairs. If the defendant is responsible for the share of 
those revenues belonging to the minors, she has her recourse against his suc- 
cession for the amount due; and as the plaintiffs have accepted that succession, 
they are estopped, by their warranty, from claiming them in this suit. 

The plaintiffs claim the value of ten slaves, alleged to have been sold by the 
defendant, and forming part of the succession of Hook. There is no evidence 
in the record of the value of those slaves, nor of the time at which they were 
sold. If they were alienated after the sale of the McMaster tract of land took 
place, they must be subjected to the legal mortgage of the plaintiffs, before the 
McMaster tract can be reached. The defendants are entitled to the benefit of 
the doubt resulting from the insufficiency of evidence, which it was incumbent 
upon the plaintiffs to produce. So far, therefore, as they are concerned, we 
will make no allowance for the price of those slaves. 

As it results, from the accounts between the parties, that the plaintiffs have 
received the sum of $9200, which they agreed to take for their share of the 
McMaster tract of land, the condition upon Which they agreed to ratify the sale, 
if there was such an agreement, has happened; and it becomes unnecessary to 
inquire into the existence of the legal mortgage claimed by them on the other 
half. The sum agreed upon will therefore be charged to the defendant. 

The defendant is entitled to be credited with the sum of $1375, for the sup- 
port and maintenance’of young Hook, and to the sum of $6000, for the support, 
education and mainténance of the plaintiffs; also, to the sum of $1000, for 
improvements put by the community upon the property of Hook, and $1500,for 
raising young negroes. Her interest in the property sold at sheriff’s sale, under 
the plaintiffs’ execution in the former suit, was appraised at $11,172 50. That 
property was adjudged to the plaintiffs at two-thirds of that appraisement; and, 
although they disregard the judgment in that suit, on the ground that it was 
founded in error, they retain the property acquired under it. They may do so, if 
their mother consents; but so far as third persons are concerned, the sale, as 
well as the judgment, must be disregarded, and the property retained by the 
plaintiffs in part payment of their claim must be appraised at its full values The 
amount of the appraisement made before the judicial sale must, therefore, be 
credited to the defendant. The defendant is further entitled to a credit of ten 
per cent on the revenues, for her commissions as tutrix; and interest must be 
allowed on all sums paid by or due to her, from the time they were paid or 
became due. 
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By an account made in conformity with this opinion, and filed in the record 
for reference, it appears that the plaintiffs have been overpaid the sum of 
$2144 48. They have, therefore, no claim against Carl and Stephens, and the 
judgment against them must be reversed. 

It is therefore ordered, that the judgment, so far as it adjudges one undivided 
half of the McMaster tract of land to the plaintiffs, and recognizes the existence 
of their legal mortgage on the other undivided half of said tract, be reversed. 
It is further ordered, that the defendants, Carl and Stephens, be for ever quieted 
in their possession and title of, and to said tract of land, against all claims and 
pretensions of the plaintiffs; and that the legal mortgage, which heretofore 
affected the other half of that tract of land, in the name of Eunice Carl, as 
tutrix of the plaintiffs, under art. 3282, C. C., be cancelled, and entered as 
released in the record of mortgages. It is further ordered, that thé" plaintifis 
pay costs in both courts. 





Tuomas Byrne v. Herrs or Moses Horne. 


A stockholder of an insolvent corporation obtained a judgment for a certain sum due to him 
as a creditor of the corporation, against the other stockholders, subject to a deduction of 
the amount of pro rata contribution, which the suing creditor might himself be called on 
to pay. All the stockholders but one appealed; and the judgment was reversed as to them. 

_An attempt was made to collect the amount of the heirs of the stockholder who had not 
appealed, he having died in the mean time. Held: that the action could not be main- 
tained, as the judgment itself required a liquidation of the affairs of the corporation, and 
the amount to be contributed by each stockholder to be ascertained, before it could be 
executed. 


os 
PPEAL from the District Court of West Feliciana. U. B. Phillips, for 


the plaintiff, contended: The defence set up may be classed under three 
heads: 1. The errors committed by the plaintiffs in a former suit, and the judge 
who rendered the judgment. ‘The one in asking for, and the other in rendering 
a judgment that was contrary to law and the evidence. 2. That the judgment 
has been reversed by the Supreme Court. 3. That the action is barred by the 
prescription of three years. 

The defence, in fact, assumes the form of an action of nullity set up by way 
of a plea in reconvention. The Supreme Court has recognized such a mode of 
proceeding in the case of Paxton v. Cobb, 2 L. R. 139. 3d Ann. 328. They 
are, in fact, compelled to adopt this position or to treat the judgment as an abso- 
lufe nullity on its face. The latter position will scarcely be seriously relied on, 
when Millaudon, Dick and others, found it necessary to obtain its reversal by 
the Supreme Court, in order to arrest its execution; and after the same court 
has distinctly recognized plaintiff’s right of action, in its decree reported in 4th 
Ann. 187. 

That the defence must be thus received or be virtually abandoned, is at once 
apparent. Forthe only modes known to our laws, by which a definitive judg- 
ment may be revised, set aside or reversed, are those pointed out in art. 556 of 
the Code of Practice. Of those, but one, ‘ the action of nullity,”’ is available , 
the defendants in this action. 4 


££ ‘* 
a 


Viewing the defence set up as an action to annul the judgment by way of @ 
plea in reconvention, a tangible position is assumed, and the law applicable to it ~ 
is readily referred to. The causes for which the nullity of a judgment may be 
demanded are two-fold: those relating to the form of proceeding, and those 
appertaining to the merits of the question. C. P. 605. No cause of nullity, 
resulting from any vice or form, has been setup. All the causes assigned relate 
to the merits of the question. 
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What are the causes, appertaining to the merits of the question tried, for 
which the nullity of a definitive judgment may be demanded? The answer to 
this is found in art. 607,C. P. ‘A definitive judgment may be annulled in all 
cases where it appears that it has been obtained through fraud or other ill prac- 
tices, on the part of the party in whose favor it was rendered.” See 5 M. R. 
623; 1 R. R. 523; and 3d Ann. 646. In these cases this rule is fully recog- 
nized ; ae there must be no laches or negligence on the part of the party asking 
for relief. 

By a careful examination of the grounds of nullity set up, it will be seen that 
no fraud or ill practice is charged against any person; the matters complained of 
were errors of the judge a quo, in not deciding according to law and the evi- 
dence; all of them defences of which the parties mizht have availed themselves 
before the judgment was rendered, or which might have been remedied by an 
appeal. They furnish no grounds, however, to sustain an action of nullity. 

Having shown that no legal ground for annulling the judgment exists, it 
remainsito be seen whether it has ever been reversed (as to these defendants) 
hy the Supreme Court. Millaudon, Dick, Augustine Le Blanc and Z. Porche, 
appealed; and the judgment, now sought to be enforced, was reversed and 
remanded for further proceedings. 17 L. R. 397. 1R. R. 394. 

The defendants contend, and so the court below decided, that this decree 
inured to the benefit of all against whom the judgment was rendered, whether 
they were parties to the appeal or not; as an insurmountable difficulty would 
otherwise be presented, because the court decided, that the action in the suit 
of Reynolds, Byrne § Co. v. The Feliciana Steamboat Company was joint, and 
that ull the defendants must be before it before any valid decree could be ren- 
dered. Whereas, should this judgment be held valid and be enforced against 
those who did not appeal. it would then be impossible for Reynolds, Byrne & 
Co., or those who, by payment, might be subrogated to their rights, to get all 
the parties before the court a quo, and to proceed in conformity with the direc- 
tions of the appellate court. 

These anticipated difficulties, even if they existed to the full extent supposed, 
would furnish no ground for disregarding and nullifying a cardinal principle of the 
jurisprudence of this State and of all civilized nations. The provisions of art. 
2082 of the Civil Code are applicable to this case; and shows that the payment 
of the debt, by oneor more of those against whom the judgment stands good, 
would be no obstacle to keeping them in court until its final termination. 

In 6 L. R. 227, Judge Murtin, in overruling a motion for a re-hearing, said: 
“« We have been requested to grant a re-hearing, because the judgment of the 
lower court is reversed absolutely, while it ought to have been so as to the 
appellant; all the parties against whom it was given not having appealed; and 
because, in remanding the case for further proceedings, we have not instructed 
the judge not to suffer the payments authorized by the homologation to be con- 
tested. It is so clear a point that a party against whom judgment is given, can- 
not avail himself, when he does not appeal, of its reversal on the appeal of a 
party joined with him below, that it is absolutely unnecessary to qualify the 
reversal of the judgment.” 

In relation to the first point made by the curator ad hoc, thatthe transfer from 
Reynolds, Byrne & Co. to the present plaintiff, was not established: the evi- 
dence on this, before referred to, is deemed full and conclusive, and is all that 
was required under the general issue plead by defendants. 

J. Hunter Collins, and Ratliff and Cowgill, for the defendants, contended : 
In 1830, Reynolds, Byrne & Co. instituted suit against the stockholders of the 
Feliciana Steamboat Company, for a liquidation and settlement of the affairs of 
the company. and for a judgment for the sum of $7,934 34, with ten per cent 
interest from the Ist of May, 1828. 

On the 18th of December, 1839, defaults having been previously taken, a final 
judgment was rendered against Simon Porche, James C. Sinton, James Dick, 
Laurent Millaudon, Moses Hornet als., in solido, for the amount of plaintiffs’ 
demand, subject to a credit for the amount of stock owned by said plaintiffs, in 
proportion of seventy shares to three hundred and twenty-six shares, that being 
the whole namber of shares. From this judgment Dick, Millaudon, LeBlanc 
and Porche appealed. The judgment of the lower court was reversed, and the 
case remanded for further proceedings according to law. Reynolds, Byrne & 
Co. v. Feliciana Steamboat Company, 17 L.. R. 397. 
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In 1842, Moses Horn died in Tennessee, where he then resided, and, by his 
will, constituted B. W. Cotton, Mary C. Cotton and Emily Dickson his resi- 
duary legatees. On the 30th March, 1848, Reynelde, Byrne & Co. took a rule 
on these parties to show cause why execution should not issue against each, for 
one-third the amount of said judgment thus obtained against the testator. Being 
all absent, a curator ad hoc was appointed by the court to represent them. 

The legatees had received from the executor of Horn’s estate their share of 
the effects of the succession, which was settled under a decree of the Probate 
Court of West Feliciana, in June, 1844. An attempt was made to attach a note 
of theirs in the hands of their attorney, but the sheriff did not obtain possession 
of the note, and there was no process of garnishment. From a judgment dis- 
charging the rule, the plaintifis appealed. The judgment of the lower court 
was affirmed. Reynolds v. Horn, 4th Ann. 187. 

Shortly after this judgment had been affirmed by the Supreme Court, Thomas 
Byrne, the present plaintiff, claiming to be owner of the judgment in the case 
of Reynolds, Byrne § Co. v. The Feliciana Steamboat Company, mistituted a 
suit in every respect similar to the present one. The curator ad hoc appointed 
by the court to represent the absent defendants, appeared and filed a notice to 
dissolve the attachment which had been obtained. Previous to this motion being 
acted upon, the plaintiff took a non-suit, and, on the same day, instituted the 
present action. 

The whole of the proceedings in the case of Reynolds, Byrne §& Co. v. The 
Feliciana Steamboat Company, are in evidence. The object of that suit, the 
court will perceive, by reference either to the transcript on file or to the reported 
case in the 17th L. R. 397, was a liquidation and settlement of the partnership 
affairs, the plaintiffs being stockholders and creditors of the company. 

In addition to the reasons assigned by the court in their decision reversing the 
judgment of the lower court, and remanding the case for further proceedings 
according to law, and which, in the opinion of the appellees, are sufficient to 
support the point that the judgment isa nullity, they will offer afew others, 
which have suggested themselves in the investigation of this case, in arguing 
other points under this head. 

The parties in that case, both plaintiffs and defendants, must be viewed as joint 
obligors. Article 2080 of the Civil Code says: ‘‘In every suit on a joint con- 
tract, all the obligors must be made defendants, and no judgment can be obtained 
against any, unless it be proved that all joined in the obligation, or are, by law, 
presumed to have done so.”’ The next article requires the judgment to be ren- 
dered against each defendant separately for his proportion of the debt; and the 
next article requires that even if one of the joint obligors has paid his part of the 
debt he shall be made a party defendant. 

Have the provisions contained in these articles of the code been complied with 
in this instance? Most clearly they have not. As the case now stands (for it is 
still pending) it presents the parties inafour-fold aspect: 1st. There are stock- 
holders that never have been made parties, or, if they have, no citation has ever 
issued. 2d. There are parties who have been cited, against whom the case is 
still pending. 3d. There is a judgment against Reynolds, Byrne & Co., by 
making allowance for what they owed themselves, as stockholders, in proportion 
to the number of shares held by them; and, 4th, a judgment in solido against 
Moses Horn et als. 

It was the difficulty, or rather impossibility, of reconciling these opposite 
positions of the parties, and of carrying into effect the judgment rendered on the 
appeal of Dick and Millaudon, in the further prosecution of the case, that led 
the judge a quo, in the present case, to think that the reversal in favor of Dick 
and Millaudon inured to the benefit of all the parties, and that Reynolds, Byrne 
§ Co.’s remedy against the present defendants, was to make them parties to the 
suit as representatives of Horn. e 

When the judgment in that case is compared with the pleadings, and with 
the facts as exhibited by the record, we are forced to believe that the judgment 
is an absolute nullity. If, however, the nullity should be only relative, the par- 
ties have clearly the right to plead it in bar whenever the judgment is sought to 
be enforced. In Paxton v. Cobb, 2 L. R. 137, the following’ language is used 
by the court: “‘The Code of Practice does not speak of the nullity of judgments 
being offered as an exception, and directs that suit shall be brought to set them . 
aside; but we believe it is a general rule in jurisprudence, that wherever a man 
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may sue, he can except, where the matter which might have been annulled in an 
action is presented as the basis of his demand against him. The proposition 
seems as true in law asin morals, that what you have a right to attack and 
destroy, you may resist when it is used asa means of injuring you.” This 
principle is also affirmed in Delahoussaye v. Dumartrait,16 L. R. 91. Mar- 
shall v. The Grand Gulf Railroad and Banking Company, 12 R. R. 202. 
‘ The two latter cases are applicable to the prescriptions plead by the plaintiff. 
The counsel for the appellant has laid a good deal of stress on the language 
used by the court in their decision upon the rule taken by Reynolds, Byrne & 
Co. against the present defendants; and he assumes that because the court say 
‘‘that the plaintiffs have their rights of action,” it is tantamount to a judgment 
in their favor. We do not think that the language used by the court warrants 
such a conclusion: at the same time we do not pretend to deny that the plaintiff 
has no right of action; but we are clearly of opinion that he has mistaken his 
remedy in the present case. Let him prosecute the suit of Reynolds, Byrne 
§ Co. ve The Feliciana Steamboat Company, to a final termination, and if he 
has the good fortune to get all the parties into court, and a judgment against 
them, he will then have a decree that can be enforced. This is equity, if it is 
not law. By such a construction, the plaintiff is in no worse situation than he 
was before; he suffers no damage. Whatever delays may have arisen (and we 
believe there have been none) have been caused by his own fault. On the other 
hand, it would be an act of manifest injustice to make these parties pay a debt 
to Reynolds, Byrne & Co., who are, in justice and law, bound toa greater extent 
for its payment than these parties. United States Digest, vol. 2, Supplement, 
p- 224, Case 143. Rangley v. Webster, 11 New Hampshire, 299. Ironsdale 
y. Donnell, 4 Humphrey, 273. 


The judgment of the court was pronounced by 

Eustis. C. J. This isan action on a judgment rendered against Moses 
Horn, on the 3d of January, 1840. The plaintiffs in the original suit were Rey- 
nolds, Byrne §; Co.; the present plaintiff sues as their assignee, and the defen- 
dants are sought to be charged with the debt ‘as the sole heirs and universal 
legatees of Horn, they having accepted his succession. There was judgment 
for the defendants, as in case of non-suit, in the district court, and the plaintiff 
has appealed. 

The case was once before this court, and is reported in 4th Ann. 187. The 
plaintiff had proceeded against the appellants in a summary manner by rule to 
show cause why execution should not issue against them on the judgment 
against their testator; but the court considered this mode of proceeding inad- 
missible, and affirmed the decision of the district court, discharging the rule and 
directing the party to proceed, if he willed, by ordinary action against the defen- 
dants. 

The judgment on which the suit is brought is against Moses Horn and others 
in solido; it decrees that the plaintiffs recover from the said defendants, the 
sum of eleven thousand nine hundred and thirty-four dollars ninety-four cents, 
with interest on the same at ten per cent per annum, from the Ist May, 1828, 
till paid; subject to a credit for the amount of seventy shares—seven thousand 
dollars—owned by the plaintiffs as stockholders in the steamboat, according to 
the proportion which that number of shares bears to the whole amount of shares 
of said stock in said boat, being three hundred and twenty-six shares, on a pro 
rata of losses, to be struck between all the parties; and that said defendants pay 
costs of suit. 

It will be perceived from the judgment itself that it was rendered in favor of 
creditor stockholders of a corporation,whose charter had terminated, against other 
stockholders. The case is reported in 17 L. R. 406. ‘The Supreme Court 
reversed the judgment in favor of the appellants, who were a portion only of 
the stockholders defendant ; but Horn and some others not having appealed, it 
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became a question, how fur their responsibility on the judgment was affected by 
the decision of the Supreme Court. 

We consider it quite useless to examine this and other matters presented in 
argument. The judgment speaks for itself; it is not final; it requires some- 
thing to be done before it is complete ; it requires the losses to be adjusted and 
the concern settled, and the amount to be contributed by each stockholder to be 
ascertained. It is clear that no action can be maintained upon it, as it stands 
against Horn’s representatives. 

The judgment of the district court is therefore affirmed, with costs. 
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Tue State v. CELEstTin LeEonarp et al. 


Where several persons are indicted with the principal offender, as his aiders and abettors, 
whether there shall be a severance in their trial, with the view of using the testimony of 
those that may be acquitted, either for the State or the prisoner, is a matter resting in the 
discretion of the court. When such motions are made, it should appear that there was 
no evidence againgt the persons in whose behalf the severance was asked. 

A threat made by the deceased within a month before the homicide was committed upon him, 
and which threat is not shown to have been communicated to the accused, or to have been 
followed up by any act denoting an intention to execute said threat, will not be sufficient 
\o reduce the killing from murder to manslaughter. 


PPEAL from the First District Court of New Orleans, Larue, J. Isaac 


Johnson, Attorney General, for the State, contended: Celestin Leonard was 
indicted. in the First District Court of New Orleans, of the crime of murder, 
and convicted, without capital punishment. Three others were indicted with 
him, as aiders and abettors, but were acquitted. Leonard has appeuled, and 
relies on two grounds for a reversal of the judgment against him, and for a new 
trial. 

The first ground is to the ruling of the court, refusing to permit one Secrétan 
to he sworn as a witness fur the defence, to prove expressions of malice by the 
accused towards the defendant. 

The testimony was irrelevant. It appears from the bill of exceptions, that 
the expressions of malice sought to be proved were made in the parish prison a 
month previous to the homicide; and that the killing took place on the 26th of 
August, 1850; and that on that day the accused sought, pursued and killed 
the deceased. The evidence, therefore, if admitted, could have no tendency to 
reduce the offence to manslaughter, nor to show an excusable homicide. 

The rule is, that words of menace of bodily harm do not constitute a sufficient 
provocation to reduce a homicide from murder to manslaughter, unless such 
words ure, at least, accompanied by some act denoting an immediate inten- 
tion of following them up by an actual assault. 1 Russel, 580. 1 East. P. 
C.c. 5, § 29, p. 233. Wharton, 226. 4 Iridell, 409. In all cases, to reduce a 
homicide, upon provocation, to manslaughter, it is essential that the beating or 
wounding appear to have been inflicted immediately upon the provocation being 
given. Arch. 325. Foster, 296. 

And this is strictly in consonance with right reason, and general principles. 
Voluntary manslaughter occurs when upon a sudden quarrel two persons fight 
and one of them kills the other, or when a man greatly provokes another by 
some personal violence, and the other immediately kills him. Lord Morely’s 
case, in 1 Hale, 456, is not law, except, perhaps, as explained by Russel; and 
the defendant can take nothing by this plea. 

2d. Defendant’s counsel demanded a severance, on the trial of the case, and 
requested the judge to allow the jury to consider the case of the three persons 


- indicted as aiders and abettors, to make witnesses of them, in the event of their 


acquittal, in behalf of Leonard, which was refused. The judge was right. It 
was @ matter of discretion with the court to grant or refuse the request, and not 
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a right, demandable by the defendant. Roscoe’s Criminal Evidence, 142. ‘It 
has been adjudged, that such of the defendants, in an information against whom 
no evidence has been given, may be witnesses for the others. The practice in 
this case is, to appiy to the court to permit the issue as to the intended witnesses 
to go immediately before the jury.’ 1s even this imperative on the court in such 
a case? Phillips, vol. 1, quoted by defendant’s counsel, at p. 67, says, “ if there is 
no evidence against one of the defendants, he is entitled to a separate verdict of 
acquittal, and may then be called as witness for the others.” At page 30, 
however, the same author says: ‘** When there is either no evidence what- 
ever. or very slight evidence against one of them, the court, in the exercise of 
its discretion, sometimes will direct a verdict to be given for him, and if acquitted 
admit him as a witness for the others. 

In the case of the United States v. Gribert et al., reported in 2d Sumner, 
it was decided, that, in a legal point of view, the reason assigned for a separate 
trial, which was to make witnesses of the acquitted defendants for the others, 
was inadequate to justify the court in the exercise of such a discretion.—p. 66, 
67. Judge Story further declares: ‘that he has never known a case in which 
the sole ground for a separate trial has been to make, the witnesses competent 
for each other.’ Upon ful! consideration, the same doctrine is held in 12 
Wheaton’s R. 480. See also Wharton, 666, 667, and the authorities there 
referred to. 

The motion for a separate verdict is not upon the ground that there was no 
evidence against the parties sought to be made witnesses of; and a case of error 
could, only on that hypothesis, if it even then could, be made out against the 
judge for refusing the severance. The fact that the motion for a separate ver- 
dict was predicated on the ground of no evidence, must appear from the bill of 
exceptions as approved by the judge, and cannot result inferentially from the 
verdict of acquittal by the jury; otherwise, there would be no sense in the doc- 
trine sanctioning the practice of permitting a separate verdict in-cases where 
there was no evidence against some, in order, if acquitted, that they might 
become witnesses for the others. 

C. Dufour, for the appellant, contended: Celestin Leonard and three others, 
defendants, were indicted for murder. Leonard was found guilty, without 
capital punishment, and all the others were acquitted. 

The errors assigned for this appeal are embodied in two bills of exception. 
Ist. After the evidence of the State was closed, the counsel for the prisoners 
moved that the issue against all the defendants, except Leonard, be sent up 
immediately to the jury, in order that they might be heard as witnesses for 
Leonard, in case of acquittal. , 

This was denied by the court, and a bill of exception taken. This decision 
was against universal practice, and is destructive of the enlightened tenderness 
of the law. See 1 Phillip’s Evidence, 62. Roscoe’s Criminal Evidence, 118. 
MecNally’s Evidence, 56. 1 Chitty’s Criminal Law, 627. 

The doctrine in Chitty reads as follows, viz: ** When several defendants are 
indicted together, one of them cannot regularly become a witness for the others; 
but if no evidence whatever be given against him, he is entitled to his discharge 
as soon as the case of the prosecution is closed; and may then be examined on 
behalf of the other defendants.” The case cited in McNally is a leading one on 
the subject. 

2d. The counsel for the defendants offered a witness named Secréian, to prove 
that the deceased had told him a very short time previous, whilst both the 
deceased and witness were in jail, that as soon as he would be free he would kill 
Celestin Leonard. This evidence the court would not allow to be exhibited to 
the jury, and a bill of exceptions was taken. 

It is always improper and against the humane policy the of law, in a case of life 
and liberty, to shut out evidence which may attenuate the charge. The effect 
of evidence, in criminal matters, is with the jury, and should not be anticipated 
by the court; and still less can the court exclude evidence because it is assumed 
it will have no effect. 

In the present case, it was confidently expected by counsel, that the testimony 
of Secrétan, showing words of menace of bodily harm, would have made the 
offence manslaughter only. The doctrine is, that words of menace of bodily 
harm are a sufficient provocation to reduce the offence of killing to man- 
slaughter. See 1 Russel on Crimes, 701. Lord Moreley’s case, 1 Hale, 456. 
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A man may certainly run mad from fear; and such a case may exhibit the 
frenzy, the furor brevis, which renders man deaf to the voice of reason, and 
makes him a fit subject for the indulgence shown by the law to human frailty. 


The judgment fthe court was pronounced by 

Preston, J. The defendant having been indicted and convicted of the crime 
of murder, and sentenced to the penitentiary for life, has appealed. Three 
other individuals were charged in the same indictment, as his aiders and abettors. 
After the evidence for the State was closed, the defendant’s counsel moved the 
court, that the case of these individuals should be first submitted to the jury, 
that in case of their acquittal, he might have the benefit of their testimony in 
his behalf. The district court overruled the motion, and the prisoner's counsel 
took a bill of exceptions and appealed. 

Tt was settled in the case of The King v. Frazer and Ross, that ‘In crimi- 
nal prosecutions, where there are several defendants on trial, and it appears, on 
closing the evidence on the part of the prosecution, that against one or more of 
them no evidence has been given, the court will, in its discretion, direct an issue 
to go. up to the jury, on the part of the defendant or defendants against whom 
no evidence had appeared ; and on verdict of not guilty being recorded, will suf- 
fer such defendant or defendants so acquitted, to give evidence on the part of the 
prisoner or prisoners remaining at the bar on trial.” 1 McNally, 56. 

But it seems to be equally well settled, that if there be any testimony against all 
the persons accused, a separate verdict will not be allowed; but the jury should 
pass upon the case, as to all the prisoners together. Whart. Crim. Law, 667. 
Bul., Nisit Prius, 285. Commonwealth v. Marson, 2 Ashmead, 32. 

It is not shown by the bill of exceptions, that there was no testimony in this 
case against the persons accused as aiders and abettors, and therefore we are 
unable to say, that the district court did not wisely exercise the discretion con- 
fided to it by law. That it was a matter in the discretion of the court, we infer 
not only from the case cited from McNally, but from the case of The United 
States v. Marchand, in which the Supreme Court held, that the allowance of a 
separate trial of persons jointly accused, was not a matter of right, but of sound 
discretion to be exercised by the court. 12 Wheat. 480. The same principle 
must apply to separate verdicts. 

The defendant offered to prove that within a month previous to the homicide 
of which he was accused, the deceased had, while in the parish prison, declared 
to a fellow-prisoner that he would kill the defendant. The object of the evi- 
dence was to alleviate his offence into manslaughter or excusable homicide. 

Foster informs us, that in every case of homicide upon provocation, how great 
soever it be, if there is sufficient time for passion to subside and for reason to 
interpose, such homicide will be murder.—p. 296. The time that intervened 
between the utterance of the words and the perpetration of the homicide, for- 
bid the idea that the offence might be reduced to manslaughter on account of 
the menaces. For even if the defendant heard of them, which does not appear 
by the bill of exceptions, and was excited to such a degree at the moment, as to 
have alleviated an immediate homicide into manslaughter, yet there was sufficient 
time for his passion to cool and reason to resume her sway. 

Besides, East, in commenting upon Lord Morley’s case, relied upon by the 
counsel of the accused, concludes, that “‘menaces of bodily harm, to be a sufficient 
provocation to reduce the offence of killing to manslaughter, should at least be 
accompanied by some act denoting an immediate intention of following them up 
by an actual assault.” 1 East, 233. 
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Nothing of the kind is pretended in the bill of exceptions. On the contrary, 
it is stated that ‘the accused sought, pursued and killed the deceased.” 

We know of no case in which it has been’ held that menaces without dan- 
gerous action will excuse a homicide. Blackstone, on the contrary, informs us, 
that ‘no affront by words or gestures only, is a sufficient provocatioa, so as to 
excuse or extenuate such acts of violence as manifestly endanger the life of 
another.” Vol. 4, p. 200. 

The judgment of the district court is therefore affirmed, with costs. 





Joun Brown v. Rosinson and Hassam. 


Ship carpenters are not commercial partners, and consequently are not liable in solido, even 
for a note given for lumber purchased for carrying on their business. 

The art. 2080, C. C., if literally construed, would sanction such palpable injustice as to render 
it absurd. Where a joint obligor wishes to avail himself of the defence, that the other joint 
obligors are not sued, he should do so by way of exception; stating the useful purpose of 
including the others, and that it could be done. Otherwise, the plaintiff may take judg- 
ment against the one before the court, for his virile share. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. Hite 
A and Gaither, for plaintiff. Durant and Hornor, for defendants. The judg- 
ment of the court was pronounced by 

Preston, J. This suit is brought upon two promissory notes against Robin- 
son and Hassam. It is sufficiently proved that they were ship carpenters, and 
the notes given for lumber for their business. They are therefore liable jointly, 
and not in solido for the debt. Brown v. Hughes et al., 2d Ann. 623. 15 L. 
R. 139. The demand of the plaintiff, therefore, to amend the judgment, so as 
to render Robinson liable for the whole amount of the debt, on the ground that 
the defendants were commercial partners, is clearly untenable; and the fact that 
the notes were given for timber used in the business of the firm, affords sufficient 
evidence that Robinson was authorized to sign them for the firm. 

The petition was served upon Robinson, and not upon Hassam. Robinson 
plead that they were ship carpenters, and that the consideration for the notes 
had partially failed. Judgment, however, was rendered against both defendants, 
each for his half of the debt. An application was made for a new trial, by the 
plaintiff. It was not granted to him; but was granted in favor of Hassam, 
because he had not been cited. Robinson has appealed. His counsel contends 
that judgment could not be rendered against him on the joint obligation, without 
making Hassam a party; and relies upon art. 2080 of the Civil Code. 

This article has often produced great inconvenience and delay in the adminis- 
tration of justice; and, if literally construed, would sanction such palpable 
injustice, as to render it absurd. Thus, the article declares, ‘that in every 
suit on a joint contract, all the obligors must be made defendants, and no judg- 
ment can be obtained against any, unless it be proved that all joined in the obli- 
gation, or are, by law, presumed to have done so.” Literally, therefore, if one 
signed the contract for many, he would not be bound, if he was not authorized 
to do so, because all did not join in the contract. This would be absurd, and the 
contrary has often been decided. 
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Laws must be construed with a view to their object, in their application to 
controversies. The first object of making Hassam a party to the suit is to ren- 
der him liable for his half of the debt. That is for the benefit of the plaintiff; 
and the defendant cannot take advantage of the failure to cite him, on that 
account. He has been condemned to pay but his half of the debt, and cannot 
therefore complain. 

A second object of the law is to enable each defendant to avail himself of any 
payments made by either’; the acquittances being, perhaps, in the possession of 
the one not cited. No payments were plead, or pretended, by Robinson. On 
the contrary, he plead a partial failure of consideration. This, therefore, was 
within his knowledge and competency to establish without the aid of Hassam. 

A third object is, that the codbligor may show that the obligation was not 
executed. Robinson did not pretend that; on the contrary, he, no doubt, 
signed the notes himself, and would be liable for the whole debt, if they were 
not given for the business of the firm, or if he had not authority from Hassam 
to execute them. 

There were, probably, other objects for inserting this article in the New 
Code it not being found in the Old Code. When suit is brought upon a joint 
obligation, we think it but a reasonable interpretation of the article, that the 
defendants should be required to avail themselves of its benefits by a formal 


exception. And, therefore, if but a part are sued, or if all are sued and buta 


part cited, that those served with process should show by their pleadings that 
all were not made parties; that it could be done; and the useful purpose of 
doing it, so far as they were concerned. If the plaintiff is content with judgment 
against those cited for their share of the debt, and there is no ground to believe 
that those not cited could make defences to the action, not within the power of 
those before the court, we see no reason why the defendants cited should not be 
rendered liable for their shares of the debt, and discharged from all claim for the 
shares of others. 

This court, in the case of Byrnev. Riddle, 3d Ann. 670, manifested their 
disapprobation of applying this technical and inconvenient rule of the code to 
cases which were not clearly embraced within it. And in the case of Bugeroll 
v. Allard et al, the late Supreme Court clearly intimated the opinion, that the 
failure to include all the codbligors in the suit should be opposed by an excep- 
tion. 6 R. R. 353. 

The earlier decisions of the court concur, however, in giving a strict and 
rigorous construction to the article. We should, therefore, exercise a just, but 
perhaps too great a discretion, in affirming the judgment of the district court; 
but we are by no means compelled to non-suit the plaintiff, and would do injus- 
tice in so doing. Justice requires that the case should be remanded, to make 
Hassam a party, or cause him to be properly represented. 

It is decreed, that the judgment of the district court be reversed, and that the 
case be remanded for proceedings according to law; and that the appellees pay 
the costs of the appeal. 

Suwe.1, J., dissenting. I think, under the evidence, the defendants are 
chargeable as commercial partners; being in the habit of buying and selling lum- 
ber. I understand this debt to have been contracted in the purchase of lumber. 
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EpGeLt, Mutrorp & Co. vr. Barataria and LAarourcHE 
Cana Company. ¥ 


Where a collision of vessels has occurred without the fault or negligence of the defendants, 
or where the plaintiffs were as much in fault as the defendants, no damages can be 
recovered. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Wolfe and Singleton, for plaintiffs. Lavergne, for defandants. The judg- 
ment of the court was pronounced by 

Rost, J. The plaintiffs claim the value of a flatboat loaded with coal, which 
they allege was sunk through the negligence, imprudence, and want of skill of 
the officers and servants of the defendants. 

The district judge was of opinion that the sinking of the boat was the result 
of unavoidable accident; and gave judgment for the defendants. The plaintiffs 
appealed. 

The case turns upon questions of fact ; and the decision of the district judge 
ought to prevail, unless it is clearly erroneous. The evidence in the record is 
not of such a character as to Jead the mind to that conclusion. 

It is proved, that the dredging machine of the defendants, which came in col- 
lision with the boat, was at work on the morning of the day when the accident 
occurred, and that the hands employed on it were in the act of swinging her 
around to get her into the mouth of the canal, when a squall struck her and the 
fastenings gave way. She then drifted to the opposite shore, and there came in 
collision with the boat of the defendants, which was moored outside of two 
others, and in a strong current. 

We do not think that the pulling of the dredging machine towards the shore, 
by means of a line attached to a skiff, which was manned by two hands of the 
company, is satisfactorily shown to have been the immediate cause of the col- 
lision. The object of the men in the skiff was to get near enough to the shore 
to fasten the line of the dredging machine to other coal boats lying a few 
hundred yards above those of the plaintiffs; and if they had been permitted to 
do so, the collison would in all probability have been avoided. But a man on 
those boats seized an axe and threatened to split their heads open if they did 
not desist. This refusal rendered the collision inevitable. 

The dredging machine stood on a solid raft of timber eighty feet long by six- 
teen orseventeen feet wide; and two men pulling in a skiff against a high 
wind and a rough sea could not have changed materially the direction which the 
wind and current gave it. Under those circumstances, no want of skill is attri- 
butable to the defendants’ servants, and their imprudence or negligence are of 
the slightest kind,—surely not greater than those of the plaintiffs who suffered 
their boat to remain in the third tier, in the strongest current of the river, when 
it is shown that a raft had struck another coal boat at that place a short time 
before ; and their own witnesses testify that three boats are never suffered to lay 
abreast of each other in that bend when it can be avoided; and that at the time 
of the collision, a safer place for the sunken boat could have been obtained, by 
dropping two or three lengths below. 

ot 
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mpems The plaintiffs being at least as much in fault as the defendants, their action 
; cannot be maintained. 
& LaFrourcHEe ss i. 
CaNaL Co. Judgment affirmed, with costs. 
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Henry Houianp v. Jonn Tootre. 





The plaintiff sold the defendant a quantity of salt, which at the time was afloat and to arrive 

at a future day. When the salt arrived, the defendant received it without objection, and 
es themrefused to pay the price, on the ground that the salt was damaged. The damage con- 
sisted in the sacks having been blackened by stowage with coal or other black substance. 
Held; That as the injury was apparent, and the purchaser had received the salt without 
there having been any fraud or concealment on the part of the seller, he was bound to pay 
the price 





PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
+ Winthrop, for plaintiff. E. LZ. Goold, for defendant. The judgment of 
the court was pronounced by 

Rost, J. The plaintiff sues for the value of eight hundred and fifty seven 
sacks of salt, sold to the defendant at one dollar and ten cents per sack. The 
defence is simply a general denial. 

On the 12th January, the salt was sold afloat, and to arrive—the ship which 
contained it being consigned to the defendant. Before her arrival the price of 
salt rose in the market, and the salt expected was re-sold to Pynchon at an 
advance of twenty-seven cents per sack. 

On the 12th of February following, the defendant’s broker first notified the plain- 
tiff, that the salt, which had then arrived, was in bad condition, and that a deduc- 
tion would be claimed. The plaintiff immediately sent his brother to make an 
examination, when the latter found that the greater part of the salt had already 
been removed from the levee. Theonly damage exhibited by that which remained 
consisted in the black and soiled appearance of the sacks, which looked as if they 
had been stowed among coal. 

The district judge considered, that the defect complained of was apparent; 
and that the buyer, after receiving the thing and selling it to another, could not 
refuse to pay the price. 

The counsel for the defendant and appellant does not contest the correctness 
of the rule under which the case was decided ; but insists that nothing prevents 
parties from making such an agreement as involves a waiver of the application 
of it; that a vendor may agree that the vendee shall receive the property and 
do what he pleases with it without prejudice. This is, no doubt, true; but we 
think, with the district judge, that no such agreement has been shown in this 
case. Holland was not informed of Toole’s objection, that the salt was unmer- 
chantable, until after he (Toole) had taken possession of it, and sold and 
delivered it to Pynchon. There is nothing in the record from which we can 
with certainty infer that Holland consented to waive the rights which the 
delivery gave him, and to submit the matter to arbitration, as if no delivery had 
been made. 

This case does not differ from that of Décuir v. Packwood, cited by the dis- 
trict judge. The contract was executed by the defendant with the full know- 
ledge of the quality of the salt, and of the condition in which it was landed. 
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Whether it proved afterwards not so saleable as he thought, on account of the 
sacks beingsoiled, is not a subject for judicial inquiry. As was held in Décuir’s 
case, Where there is no concealment or fraud, the law gives no remedy against 
a want of discernment in judging the quality of a 5 M. R. 306. 

The judgment is affirmed, with costs. 


RAR PER Ree 


Succession or SaLtvapor Curisty. 


The act of 13th March, 1837, requiring syndics, executors, curators, &c., to deposit funds in 
their hands in one of the banks allowing interest on deposits, is not unconstitutional ; and 
such fiduciaries are not excused from the penalty imposed by the law, upon the ground 
that there were no banks which paid interest on deposits. 


PPEAL from the First District Court of New Orleans, Larue, J. W. H. 
Hunt, for appellees. J. Bermudez, for appellant. The judgment of the 
court was pronounced by 

Preston, J. Salvador Christy departed this life in the city of New Orleans 
on the 2d of February, 1850, and Manuel Morenatti was appointed curator of 
his vacant succession. On the 18th of March, 1850, he rendered a provisional 
tableau, and asked authority to pay all debts presented aguinst the succession. It 
was homologated on the 10th of April, 8850, and he was authorized to pay the 
debts. There was a balance of eight hundred and forty-eight dollars and twenty- 
two cents in his hands after payment of the debts. There were two lots 
belonging to the succession, which he caused to be sold; and on the 13th of 
December, 1850, rendered his final account, showing a balance of $948 40, 
belonging to the succession. About this time the heirs of the deceased appeared, 
by their attorney in fact, were recognized assuch by judgment of the court, and 
made opposition to many of the items in the final account. It was homologated 
us far as not opposed, and the heirs took a rule on the curator to show cause 
why he should not pay over to them the balance admitted to be in his hands, 
with twenty per cent interest from the date of the homologation of his accounts, 
in pursuance of the third section of the act approved the 13th of March, 1837, 
relative to the settlement of successions. Thereupon the curator deposited the 
balance in his hands with the clerk of the court. After exceptions and answer 
to the rule and evidence, the court made it absolute, and the curator has 
appealed. 

To the rule, the curator answered that the iaw of 1837, on which the heirs 
rely, is unconstitutional and cannot be enforced against him, because the Legis- 
lature could not direct that property belonging to absent persons should be put 
in jeopardy, by placing the same in institutions which became bankrupt only a 
few months after the passing of the law ; which is a matter of public notoriety. 
The objection seems to be rather to the expediency than to the constitutionalty of 
the law. At the time of its passage, deposits in the banks were considered per- 
fectly safe, and notwithstanding their subsequent embarrassments, the Legisla- 
ture has never repealed the law; and at the present time there are chartered 
banks in our city, in which deposits may be made with perfect safety. 

The Legislature deemed, and still consider, as they have not repealed the 
law, that money belonging to estates should be deposited in our chartered banks 
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until changed. It is not for executors, administrators and others acting in a 
fiduciary capacity to complain, as they are not obliged to accept those trusts, and 
at all events would be exonerated from personal responsibility by complying with 
the requisitions of law. Ome object of the law was to prevent the eagerness 
and litigiousness with which those trusts were sought ; another to insure prompt 
settlements with heirs and creditors, which were protracted by interminable liti- 
gation, while the fiduciary had the temptation of using the money as his own. 
The law has had a most salutary effect in these respects, and commands the favor 
rather than the reluctant aid of the court in carrying it into effect. And we do 
not consider twenty per cent interest on the amount in his hands a severe or 
rigorous penalty upon an administrator for the violation of the oath he takes in 
accepting his trust. 

It is urged, that the curator is not liable for the interest, because the statute 
requires the deposit in a bank paying interest on deposits, since it has not been 
shown in this case that there is such a bank in the city. The object of the 
Legislature in this requisition was to enable the estate to realize interest, if pos- 
sible ; and if there be no such bank, the curator would be exempt from special 
damage on accouut of the loss of the interest. But the great object was to 
insure the safety of the funds by their deposit in a bank. That is the essential 
requirement of the law. The deposit in an interest paying bank, is but an inci- 
dental requisition of the law. 

It is urged, and possibly there is a small error in the time for which the interest 
on about a hundred dollars is calculated but the curator has not made it clearto 
this court, and no doubt might have had it corrected by pointing out the error 
clearly to the district court, if it exists. 

There is no law authorizing the deposit of the funds of the estate in the 
hands of the clerk of the court, but it was done in violation of law. 

The heirs claim damages for a vexatious appeal; we cannot say the appellant 
did not expect some change in the judgment. 

The judgment of the district court is therefore affirmed, with costs. 
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Louis Favror v. AuzirE ALLAIN et al. 





The Union Bank held a mortgage and pledge upon a plantation and the crops, to secure the 
amount due on a loanon a pledge of stock, which was also secured by a mortgage on the 
plantation. A judgment creditor caused the sale of the plantation, and became the pur- 
chaser, retaining in her hands the amount due to the Union Bank. Another creditor, on a 
judicial mortgage, claimed the proceeds retained by the purchaser for the Union Bank. It 
appearing from the evidence that the Union Bank had received a portion of the crops pledged 
to it, Held: that the bank was bound toapply the proceeds to the debt; and the amount thus 
received was to be deducted from the amount retained, and applied tothe payment of the 
judicial mortgage. Further, that the stock of the bank should be sold, and the proceeds also 
applied to the payment of the debt due to the bank; and that the surplus thus left in the 
hands of the purchaser should be applied to the judicial mortgage. 


PPEAL from the District Court of West Baton Rouge. Burk, J. J. M. 
Elam, for plaintiff. A Pitot, for defendants. The judgment of the court, 
(Eustis, C. J., recusing himse!f on account of relationship,) was pronounced by 
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Preston, J. Onthe 10th of October, 1846, Mrs. Dubroca obtained a judg- 
ment, before the District Court of the parish of West Baton Rouge, of separation 
of pro from her husband, Valentine Dubroca, and for $29,800, with in- 
terest ; being the amount of her dotal and paraphernal property received by him 
during their marriage. A legal mortgage was also decreed in her favor, on all 
her husband’s property, from the date of their marriage, which took place in the 
parish of West Baton Rouge, on the 10th of April, 1826. | 

On the 26th of October, 1846, she placed in the hands of the sheriff of the 
parish, an execution, by virtue of which, on the 4th of November, he seized the 
plantation of the defendant, with the buildings and improvements thereon ; also, 
fifty-seven slaves, with all the stock and agricultural implements ; and, also, his 
household and kitchen furniture ; and advertised and sold the whole in block, 
on the Sth of December, 1846. The property was appraised in block, at 
$46,925, and was sold to Mrs. Dubroca for $51,619. 

The sheriff credited the defendant with the amount of the sale, $51,619 ; and 
debited it with the plaintiffs judgment and interest, $29,911 75; also, 
with a special mortgage in favor of A. Doussan, with interest to the 5th of 
December, 1846, the day of sale, $12,577 50; also, with the amount, with in- 
terest, of a special mortgage and pledge in favor of the Union Bank, $8,780; 
and the costs, $350. The amount of the sale, $51,619. 

Louis Favrot had obtained judgment against the defendant for $7087 50, with 
interest, at 8 per cent, from the 2Ist of June, 1844; had duly recorded it in 
1845 ; issued execution before Mrs. Dubroca, and seized and advertised for sale 
the same property, at the same time. His execution was enjoined, on the 
ground that it had been issued in the English language alone, the French being 
his mother tongue. 

He contends that the proceeds of the sale under Mrs. Dubroca’s execution, 
having been left in her hands to satisfy her claim and other mortgages, he is en- 
titled to the satisfaction of his judgment and judicial mortgage out of the same. 
He alleges, that Mrs. Dubrocca obtained judgment against her husband, for 
$7000 more than was due to her, and that this sum should be paid over to him. She 
offered in this suit, oral and documentary evidence in support of the reality of her 
claims, and has established satisfactorily, that there was due to her the amount for 
which she obtained judgment against her husband. 

The plaintiff next contends, that he is entitled to be paid in preference to the 
Union Bank ; for which institution the sum of $8780 ofthe price of the adjudication 
to Mrs. Dubroca, was left in her hands. He shows that by a notarial act of pledge 
and mortgage, made onthe 6th of October, 1846, Dubroca and wife, in pursuance of 
the 4th section of an act to facilitate the liquidation of the property banks char- 
tered in this State, approved the 5th fo April, 1843, granted in favor of the Union 
Bank a privilege and mortgage on the future crops, revenues and resources of 
the property and slaves by them mortgaged to secure their stock loans, to an 
amount sufficient to extinguish their indebtedness : the interest and installments 
to be paid annually, according to the charter of the bank. He contends that 
Mrs. Dubroca, having purchased the property, holds it subject to these annual 
payments out of the crops, according to her contract. It is asufficient answer to 
say, that the property was not sold upon these terms, but for cash. 

But it appears by the sheriffs return, that the cropof 1846 was neither seized, 
appraised nor sold by the sheriff, under Mrs. Dubroca’s execution. And it 
further appears, by the testimony of the cashier of the bank, that the indebted- 
ness of Dubroca on his stock loan, at the date of the sale, was $7843 70; that 
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there was paid on the 10th day of December, 1846, five days after the sale, the 
arrearages of installments and interest, $1181 20; leaving due, $6662 50. 

We have no doubt that the payment was made, as it should have - of 
the crop of 1846, which was neither seized nor sold by the sheriff. The privi- 
lege given to the Union Bank by the pledge imposed on that corporation, the ob- 
ligation to pay itself out of the thing pledged; and if it neglected to secure the 
payment out of the crops, it could not be taken out of the land and negroes, to 
the prejudice of a creditor having a legal mortgage upon them. Although the 
produce of but a part of the plantation and slaves was pledged to the bank, there 
is no doubt the proportion pledged exceeded the above payment. The difference 
between the sum reserved for the Union Bank, $8780, and the balance due to 
the bank, $6662 50, amounting to $2117 50, should be paid over with 8 per cent 
interest, from the 5th of December, 1846, to the plaintiff. 

It is not necessary, as contended, to make the Union Bank a party in order to 
decree to the plaintiff any part of the sum retained for the bank; as it further 
appears by the testimony of the cashier, that the $8780 was not in point of fact 
paid to the bank, but remained in the hands of Mrs. Dubroca ; five or six thou- 
sand dollars being still due in 1849, when he gave his testimony. She cannot 
retain for the bank that which it clearly appears was paid from another source 
than the adjudication to her. So the Union Bank stock which was pledged to 
the bank, should have been sold with the land and slaves to pay the debt for 
which it was pledged, and thereby would have increased the proceeds of the sale 
to the amount of its value, which increase would have gone to the plaintiff. We 
doubt whether the land and slaves mortgaged to secure the stock could, u 
the charter of the bank, be sold under execution, separate from the stock. ” jut 
» ‘whether or not, equity will not allow the defendants to make that separation to 
the prejudice of another judgment creditor. ‘ Sic utere luo ul non ledas alie- 
num,” is an immemorial maxim of equity. This equity would have compelled 
the Union Bank, in the exercise of legal measures, to realize the proceeds of the 
bank stock, and appropriate it to the payment of their debt, and so far have 
enabled Favrot to realize his judgment out of the lands and slaves subject to his 
judicial mortgage, to the extent of those proceeds. Mrs. Dubroca, having sold 
the land and slaves subject to the claims of the bank, and undertaken to pay the 
bank out of the price for which it was adjudicated to her, cannot do that which 
the bank could not do, because injurious to Favrot, without benefitting the bank. 
She cannot pay the bank out of the proceeds of property subject to Favrot’s ju- 
dicial mortgage, while the bank has in its possession 205 shares of its stock 
pledged by an act in which she joined to secure the bank debt. If she had paid 
the bank, she would have been subrogated to its pledge ; but as she has not, as 
appears by the evidence of the cashier, no other creditor of Dubroca can sell the 
stock to the prejudice of the pledge. And yet, as it is now valuable, neither she 
nor the bank have the right to prevent its sale to the prejudice of Favrot. 

The cause should be remanded, to ascertain the value of the stock on the day 
of the sheriff's sale, and to reduce the amount to be retained for the Union Bank 
by the amount of that value ; and if need be, to make the Union Bank a party, 
and to cause the stock to be sold; ample security to be given according to the 
charter of the bank, and the proceeds to be applied to the debt due the bank ; 
and so far to increase the amount to be received out of the proceeds of the 
sheriff’s sale by the plaintiff. 

The judgment of the district court is therefore reversed ; and it is decreed, 
that the defendant, Alzire Dubroca, do pay tothe plaintiff the sum of two thou- 
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sand one hundred and seventeen dollars, fifty,cents, with eight per cent interest, 
from 5th of December, 1846, with costs, in both courts. And it is further 
ordered; the case be remanded for further proceedings with the regard to 
the two hundred and five shares of Union Bank stock, according to the views 
herein expressed. 

Rost, J. dissenting. The Union Bank stock was not sold with the plantation 
and slaves upon which it rests: and so far as the record informs us, it is still the 
property of Dubroca, and the common pledge of his creditors, after satisfying the 
debt for which it is specially pledged. 

I do not perceive how any action of the court, in this case, can give the plaintiff 
a preference on that stock adversely to the other creditors of Dubroca. It ap- 
pears to me that his only remedy is to pay the debt of the defendant to the Union 
Bank: he would thereby be subrogated to the rights of the bank in the stock, and 
entitled, under his judicial mortgage, to recover the sum retained by the defen- 
dant to pay that institution. 

I think that the judgment of the district court, in relation to the stock, should 
be affirmed. 


PA 


Same CaseE—On a RE-HEARING. 


HE judgment of the court, on a re-hearing, was pronounced by 

» Preston, J. It having been stated in argument, and not denied that the 
two hundred and five shares of Union Bank stock has been sold, and that the 
plaintiff became the purchaser, it is unnecessary to remand the cause, for the pur- 
pose of causing it to be sold. 

The judgment of the district court is therefore reversed; and the court proceed- 
ing to render such judgment as in their opinion ought to have been rendered, 
decrees that the sheriff’s sale to Madam Dubroca, of the plantation and slaves, 
be maintained ; that the amount retained for the Union Bank, by her, be reduced 
from eight thousand seven hundred and seventy dollars, to six thousand six hun- 
dred and sixty-two dollars, fifty cents; and that the defendant, Alzire Dubroca, 
do pay to the plaintiff the sum of two thousand one hundred and seventeen dol- 
lars fifty cents, with 8 per cent interest, from 5th day of December, 1846, until 
paid. And, further, that Favrot recover, by preference, the proceeds of the sale 
of the two hundred and five shares of Union Bank stock, with 8 per cent interest, 
from the day of the sale of said stock, only in case the plaintiff was obliged to 


pay the money; and the defevdant is condemned to pay the costs in both 
courts. 


SLAP PPI 


J. L. Rippetz v. Jesse Suiru. 


Where a tutor of a minor employs an attorney at law whose services were rendered prin: 
cipally for the tutor himself, he has no right to charge the same to the minor. If the ser- 
vices so rendered were in part chargeable to the minor, but for a less amount than three 
hundred dollars, the tutor cannot give jurisdiction to the Supreme Court by mixing up 
that claim with a claim for a reimbursement of the sum paid for the services rendered to 
himself. 
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RipDELL PPEAL from the Second Di Court of New Orleans, Lea, J. T. A.. 
a a Bartlette, for plaintiff. E. 2gs, for defendant. The judgment of the 
court was pronounced by 

Rost, J. The plaintiff claims three hundred dollars and costs, this being the 
amount of a judgment renderedsagainst him in favor of 7’. H. Howard, Eszq., 
for professional services as attorney at law, on the ground that those services 
were rendered for the benefit of the defendant, whose tutor the plaintiff then 
was. . 

The defendant alleges, and it was held by the district court, that the services 
of Mr. Howard were rendered to the plaintiff himself, and that he alone was 
liable for them. He has appealed. 

Mr. Bartlette was the regular counsel who attended to the minor’s interest, 
and he received for it a fee of $500, which is a very ample compensation for any 
services he is shown to have rendered. 

In one instance, Mr. Howard signed a petition in behalf.of the minor jointly 
with Mr. Bartlette, and in another they took a rule tegether against his former 
tutor. But no further steps appear to have been taken either on the petition or 
the rule; and all the other services for which Mr. Howard has obtained compen- 
sation were rendered to the plaintiff personally. 

We are not satisfied of the necessity or propriety of subjecting the minor to 
the expense of two counsels in proceedings simple in themselves, and which do 
not appear to have led to any result; but if we should de in error it this, the 
value of the services rendered is not shown, and must be a sum far below our 
jurisdiction.. ‘The plaintifi cannot be permitted to evade the constitutional ppo- 
vision which limits that jurisdiction, by mixing up claims against himself 

@ those he may have against the defendant. 
The appeal is therefore dismissed, with costs. 


2. B. Granam v. GENERAL Mutua. Insurance Company. 


This case was submitted to a jury without argument of counsel. Upon the jury retarn- 
ing and requesting argament, it was agreed the case should be argued on the following 
morning. On that morning, one of the counsel of record for the plaintiff fell sick. Another 
counsel for the plaintiff was present, who moved the postponement of the trial on account 
of the absence of his associate counsel. It being the last day of the jury term, the court 
refused the postponement and the case was left with the jury. Held: There was noerror 
in the refusal of the court to postpone the trial on account of the absence of one counsel, 
when another, on the same side, was present. ? 

Where a party effecting an insurance upon a vesselhad heard a rumor that the vessel was 
lost, he is bound to communicate the rumor to the insurance oflice, although he may have 
had doubts as to the truth of the report. 


a A rine, from the Fourth District Court of New Orleans, Strawbridge, J. 
Winthrop, for plaintiff. E. Briggs, for Cee. The judgment of the 

wet was pronounced by 
»*Survett, J. This action is upon a policy of insarance for $4300 on mer- 
or per flatboat, Williams, master, from Smithland to Natchez. The 
defendants pleaded the general issue, misrepresentation and concealment. The 
cause was tried before a jury, who rendered a verdict in favor of the defendant. 
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The plaintiff moved for a new trial, which qyas refused by the district judge, 
and the plaintiff appealed. a 

The 3 
evidence in the cause, but has rested upon the alleged right to have the cause 
remanded upon two of the grounds urged in the court below for a new trial, to 
wit: “That evidence was allowed to go to the jury which had been rejected 
by the court; that the cause was improperly allowed to go to the jury without 
argument, when the jury having returned into court after the cause had been 
submitted, requested argument, and when the counsel had agreed to argue the 
cause under the direction of the court on the following morning, the counsel for 
plaintiff having been in the mean time taken sick and confined to his house, and 
the court having refused to allow the argument to be postponed, when applica- 
tion was duly made for that purpose.” 

The. counsel for the defendants assert, that the whole of the testimony was 
submitted, subject tothe objections taken by plaintiff as to that part of it which 
was hearsay ; and that the want of form as to the execution of the commission 
was waived on both sides, upon the defendants agreeing to admit in evidence an 
unsworn written statement of Shelmire, the deceased agent of the plaintiff. 

It is to be regretted that counsel differ so materially in their recollection, and 
if there was an agreement, that it had not been reduced to writing. In the 
absence of any written agreement, we must look to the transcript alone to ascer- 
tain what evidence was before the jury. 

It appears, from the statement of evidence made by the clerk at the trial, that 
the defendants introduced in evidence the return of a-commission which con- 
tained, among other testimony, that of Gaw, Sparks and Baldwin. In over- 
ruling the application for a new trial, the district judge gave a written opinion. 
In this he states as follows: “It is proper also to mention that the testimony of 
three witnesses, to wit, Gaw, Sparks and Baldwin, taken under a commission, 
and which have been rejected by the court, on the ground that their names had 
not been inserted in the commission, was allowed to go to the jury without any 
instructions from the court; [ in this the court had no agency, and had rejected 
their depositions ; ] and that the hearsay testimony of other witnesses rejected by 
the court had also been allowed to go to the jury under similar circumstances, 
The court directed the jury that the hearsay testimony must be disregarded by 
them—all the papers in the cause having been indiscriminately bundled together 
by the clerk and placed in the hands of the foreman.” It will be observed, that 
the judge says the depositions were allowed to go to the jury; and as he dis- 
claims any responsibility upon that score, it may be inferred from the language 
used, that the plaintiff was aware of what took place, and made no objection to 
it. If we infer, from all the circumstances, that the plaintiff, after his objection 
to the admission of the testimony of the three witnesses had been sustained, 
subsequently waived it, the statement of evidence made by the clerk, whose 
duty it was to make it, and the statement of the judge will harmonize. Such 
probably was the real course of the trial. 

The refusal of the court to keep the jury together, when the last day of the 
jury term had arrivedgand order their attendance to hear argument at a future 
day, when he thought he would not be able to collect them”again, was not erro- 
neous. The parties had previously submitted the cause without argument, 
When the jury returned inte court, one of the plaintiff's counsel of record was 
present, and might have argued the case, The other counsel had been present 
with his associate during the trial, and was taken sick after the submission of the 
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cause to the jury. Even on application for a continuance before trial, a refu- 
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counsel, where other counsel was present, would not be disturbed by this court. 

The court had directed the jurors to disregard such portions of the depositions 
as were hearsay; and it is evident that the district judge was satisfied that the 
jury understood and followed his instructions. The only juror who was examined 
on the hearing of the motion for anew trial states, that his verdict was based upon 
the testimony of the two brothers Falls, to which there was no legal objection ; 
that great weight was given to it by the other jurors; that he, himself, con- 
sidered that no weight should be given to hearsay testimony, but was unable to 
say whether his fellow-jurors so acted or not. 

Looking therefore at the mere question of alleged irregularity, we would not 
be disposed to say that a case is presented which would authorize us to disre- 
gard the opinion of the district judge, and grant a new trial, which he refused. 

But without putting the matter upon this ground, there is another and broader 
ground upon which the refusal of a new trial should be approved by this court. 
It is, that if the testimony of the three witnesses, which was said to have gone 
before the jury irregularly, and all the testimony objectionable as hearsay be 
stricken from the cause, the remaining evidence is abundantly sufficient to sus-~ 
tain the verdict, and satisfy the mind, beyond question, that the plaintiff’s claim 
has no foundation in justice. We are inclined to think that, even in a court of 
common law, a new trial would not have been granted under such circumstances, 
if the whole testimony was in writing, and could be fully reviewed on the 
motion for a new trial. But we have no hesitation in saying that it ought.to be 
refused here, considering our system of practice and the jurisdiction of this 
court. As was observed in Flower v. Jones, 7 N.S. 148, we sit not merely as 
a court for the correction of errors in law, but with the power to revise the con- 
clusion drawn by the inferior tribunal from the facts. Here whole of the 
evidence comes up, and is spread before us for our judgment. We have the 
means of judging whether any misdirection or irregularity on the trial of a cause 
could have embarrassed the jury in their search for the truth; and whether or 
not substantial justice has clearly been done. We have even the power to set 
aside a verdict, and give such judgment as in our opinion should have been given 
in the court below. We, therefore, will briefly consider that portion of the 
evidence which is entirely untouched by the above mentioned objections, laying 
the residue out of view. 

The following facts are established beyond dispute: Two flatboats ladén with 
merchandise belonging to the plaintiff, one of which was commanded by Captain 
Williams, left port in Indiana in company on the 5th February, 1846. On the 
16th February, the one commanded by Williams struck on a snag in the Mis- 
sissippi river, near Island 13, and was wrecked. A portion of the cargo was 
saved. Some of it was sold in a damaged condition along the river by the plain- 
tiff’s agent; and a portion, by various conveyances, reached New Orleans, and 
was received on the 16th March by the plaintiff’s factors, Shelmire § Co. On 
the 10th March, Shelmire (the plaintiff himself being also in New Orleans) applied 
at one or two New Orleans offices to obtain insurance#on the cargoes of the 
flatboats. The offices had demanded twenty or twenty-five per cent premium. 
Graham directed. Shelmire not to give any such premium. He then applied to 
Adams, the agent of another insurance company. Adams made inquiries of 
Shelmire, and from the representations made to him rejected the risk, and told 
him that he @id not think he could obtain insurance at any office in the city upon 
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like communications. On the same day, being the 10th of March, Shelmire Gasman ‘ 
obtained the policy from the defendants at a prémiam of two and a half per cent. gyy . — 
The other flatboat, whose cargo was insured at the same time in the same office, ‘aoe 
reached Natchez in safety on the 10th March. 
The following is a summary of the testimony of Cregier, Wilson, Teaford 
and Earhart, the plaintiff’s own witnesses. They were examined by him under 
commission, and their testimony was offered by himself at the trial. In the early 
partof March, 1846, the plaintiff came to Natchez. He was there not less 
than six or more than ten days. His object was to await there the arrival of 
his flatboats. On the second day after his arrival, he expressed auxiety to one 
of those persons, Earhart, about the detention of his boats, and said he thought 
they had time to reach Natchez. Earhart asked him if he was insured; he 
said he was not, and had not been in the habit of insuring his boats; that he 
had confidence in the men, and did not apprehend any danger, unless they had 
encountered bad weather. That he had never lost a boat. In that, or a subse- 
quent conversation, the witness advised him to insure ; upon which he inquired 
where the insurance office at Natchez was to be found and about the rates. 
Wilson testified that on the Saturday previous to Graham’s departure for 
New Orleans, (which took place on Monday, the 9th March, at 2 A. M.) he y 
had a conversation with the plaintiff, at the Natchez landing, relative to his flat- 
boats which he said he had been expecting at Natchez, and thought they had 
been out much longer than they ought to have been. He expressed an anxiety 
to get the boats insured, and asked the witness if he would go with him to the 
insurance office at Natchez on the following Monday; which the witness said he 
would do. 
Tcaford testified that the plaintiff left Natchez in the steamer Jamestown, at 
2 A. M. on Monday, the 9th March, 1846, and that some few days before his 
departure he appeared, from his conversation, to consider his boats behind their 
time. ‘The witness heard at Natchez of the loss of the flatboat, on the morning 
of Monday, the 9th of March, between the hours of seven and ten. 





Cregier testified that he heard the plaintiff say in conversation at Natchez, a 
day or two before his departure for New Orleans, that he felt some uneasiness 
about his boats, which he thought had been out an unreasonable length of time. 

A. Falls, a witness for the defendants, testified that on or about the 8th of 
March, and as he thinks on Sunday, he met the plaintiff on the wharf at Natchez, 
who said he had heard there was a flatboat lost on the river. Witness told him 

he had heard of it, and that it was supposed to be Graham’s boat; that it was 
stove at somo place near Island 13, on the Mississippi. The witness told Gra- 

ham that he had his information from one Brown, who was steersman of a boat 
from INinois, and suggested to Graham to go to the witness’ boat then at the 
Natchez landing, and see the witness’ brother, who could probably give him bet- 
ter information. 

J. M. Falls, also a witness for defendants, testified that the plaintiff came on 
board of a flathoat owned by himself and his brother, at Natchez, on or about 
the 8th March, 1846, and inquired of the witness if he had heard of the loss of 
a boat, and whose it was. The witness told him he had heard from Brown, the 
steersman of a boat from Illinois, that there was a boat from Washington, Indi- 
ana, at Island No. 13; and that Brown, upon being asked by him if it was Gra- 
ham and Hyatt’s boat, said it was Graham’s boat. Graham said that Hyatt had 
a boat on the river that was loaded with pork and wheat, and he did not think 
that the wrecked boat was his, but entertained a hope that it was not his. 
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We consider the evidence as establishing conclusively not only the belief of 
Graham that the boat was out of time, but that he had Mecnsnablo ground to 
believe that it was wrecked, when he came to New Orleans and directed his 
agent to effect insurance. 

There is in the transcript a written statement, not under oath, prepared by 
Shelmire, which he handed to plaintiff’s counsel for his guidance, and as the tes- 
timony which he would give at the trial. Its effect must have been gravely 
impaired by the opposing testimony of another witness, the agent of the defen- 
dants. Shelmire, in his statement, says that he informed this agent that the 
boats had been out since the 13th of February from Smithland. The agent of 
the underwriters testifies that that fact was not disclosed, and that from the 
statements of Shelmire, he believed the boat was not out of time. ‘The fact 
that the defendants took the risk at a premium of two and a half per cent, is a 
very strong circumstances in corroboration of the agent’s testimony. 

But, at any rate, Shelmire does not say that the plaintiff had told him the 
rumour of the boat’s loss, and that he communicated that fact to the underwri- 
ter. 

From the above evidence it is clear, that there was, on the part of the plain- 
tiff, a concealment of material facts; and consequently the policy must be 
declared void. See DeCosta v. Scandret, 2 P. Williams, 170. 2 Emerigon, 
124. Lynch v. Durnsford, 14 East, 494. 2 Duer, 391, 410. 3 Kent, 285. 
Watson v. Delafield, 2 Caines, 224. 1 Arnould, 537. McClanahan v. Univer- 
sal Insurance Company, 1 Peters, 170. 

But even if the plaintiff really entertained doubts whether the wreck reported 
was that of his own boat, it was still his duty to disclose the rumor to his agent, 
and direct him to communicate it to the underwriter. Marine insurance is a 
contract uberrima fides. ‘It abhors deceit, dissimulation, evasion. It con- 
demns alike the suppression of truth, and the assertion of falsehood.” Hence 
it is well settled that the assured is bound to disclose all the intelligence which 
he has received that relates to facts which are material to the risk, and which 
would reasonably influence the judgment of the underwriter, although the 
intelligence may be of a doubtful character. 

Judgment affirmed, with costs. 





Tuomas L. Hurr v. Evcuin Boruanp. 


Property purchased by the husband in Louisiana before a married couple came here to live, 
is not community property, although it was the intention of the parties to remove to 
Louisiana. C. C. 2370. 

Property acquired by the husband after the death of his wife, does not belong to the com- 
munity. 


PPEAL from the District Court of Plaquemine, Rousseau, J. J. Q. 
Bradford, for plaintiff. Benjamin & Micou, for defendant. The judgment 

of the court was pronounced by 
Preston, J. The defendant being a married man, came to this State, from 
the State of Mississippi, in November, 1846, and purchased a tract of land. He 
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purchased two other tracts; one on the 26thpof January, And one on the 25th 
of March, 1850. 

His wife died on the 15th of January, 1850, leaving as her heirs, two minor 
children, of whom fhe plaintiff is the under-tutor, and the defendant the father 
and tutor. 

The defendant, in making the inventory of the succession of his wife, repre- 
sented the lands purchased as above mentioned as his separate property. The 
under-tutor of his children contends, and has brought this suit to establish that 
these lands belong to the community of acquets, which existed between the 
defendant and his late wife. 

The two last mentioned tracts were purchased after her death ; and it is clear, 
therefore, that the district judge decided correctly that they do not belong to the 
community, having been acquired after it ceased to exist. 

In purchasing the first tract in November, 1846, the defendant described him- 
self as a resident of Holly Springs, Marshall county, State of Mississippi. And, 
although it is admitted in argument that he purchased with the intention of re- 
moving to Louisiana, yet, in point of fact, he did not remove with his wife and 
family to this State until January, 1847. 

Now the words of article 2370, of the code are very explicit, that, ** A mar- 
riage contracted out of this State between persons who afterwards come here to 
live, is also subjected to the community of acquets, with respect to such property 
as is acquired after their arrival. These terms exclude property which was 
acquired before the arrival of either husband or wife for the purpose of residence 
in this State. 

The reasoning of the court in the case of Saul v. His Creditors, is greatly 
relied upon, to show that the property first purchased belongs to the community 
of acquets. ‘The facts in that case occurred before the introduction of the above 
quoted article into our jurisprudence; still, on éxamining the facts in that case, and 
the decision of the court, there is nothing in either which conflicts with our in- 
terpretation of this article of the code. It conflicts, perhaps, with the reasoning 
of the court in that case, which, it is proper to observe, has not so generally 
commanded the approbation of the bar and the bench as the decision itself. 

Be that as it may, the letter of the present code forbids us to consider property 
purchased before the arrival of the spouses in the State, as community property. 
And we think good policy requires the restriction of community property within 
the very letter of the law. In this very case the defendant might find it greatly 
for the advantage of himself and children, to dispose of the property in contro- 
versy, and yet be greatly embarrassed in doing so, if it belonged to a community 
of acquets, instead of belonging to him separately. 

Weare cf opinion that the judgment of the district court should be reversed ; 
and it is reversed, and decreed, that the property described in the petition be de- 
creed to be the separate property of the defendant, and that the succession of the 
deceased wife of the defendant pay the costs in both courts. 





R. F. Nicwots & Co. v. Grorce A. Botts et al. 


Where the seller remains in possession of slaves sold, and a creditor attacks the sale upon the 
ground of simulation, the burthen of proof to show the reality and good faith of the sale is 
thrown upon the purchaser. 
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NICHOLS PPEAL from the Fifth District Court of New Orleans, Buchanan, J. M. 
Sutes. M. Cohen and Labatt and J. R. Grymes, for appellants. Roselius and 


¥ 


Goold, for appellees. The judgment of the court was pronounced by: 

Eustis, C. J. Certain slaves were seized under a writ of attachment against 
John S. Caldwell, an absconding debtor, issued at the instance of one of his credi- 
tors, the present defendant. They were claimed by the plaintiffs, as their pro- 
perty, by virtue of an act of sale from Caldwell to them. On this issue there 
was judgment in the court of the first instance for the defendant ; and the plain- 
tiff has appealed. 

The act of sale, under which the plaintiffs claim to own the slaves, was passed 
before a notary public in New Orleans, on the 21st of November, 1849, and was 
recorded in the office of the register of conveyances, on the 15th of December 
of that year. It purports to convey the slaves to the plaintiffs for the sum of 
$3500 to him, the said Caldwell, in hand well and truly paid by the said Nichols 
and his copartner: the receipt of which is thereby acknowledged, as is also the 
delivery and possession of said slaves. The slaves were seized on the Ist of 
June, 1850, at the Phoenix House on St. Charles street, a public house kept by 
Caldwell. Turnbull, a witness for the plaintiffs, who was in the employment 
of Caldwell, his head bar-keeper, and who had, during two occasions of 
Caldwell’s absence to the North, been left in charge of his business, states that 
he néver knew of the sale of the slaves to Nichols & Co., and that they re- 
mained in Caldwell’s possession up to the time of the attachment ; that he never 
heard a word of Caldwell’s having the slaves of Nichols until Caldwell was going 
away. Caldwell then told him to give Nichols $100 a month for the use of the 
slaves: this was in Lafayette square, about half an hour before Caldwell left. 

The evidence of the tax collector is to the effect, that, in February or March, 
1850, he applied to Caldwell for payment of his tax on slaves. Caldwell said 
that the slaves in his house were hired from Nichols: he presented the bill cor- 
rected to Nichols, who paid it. Turnbull also states, that he had access to the 
books of Caldwell, and had he (Caldwell) been in the habit of paying hire for 
the negroes, the witness would have known it. 

We think that the district judge was fully justified by the evidence, in con- 
sidering that Caldwell remained in the possession of the slaves after the sale. 
The possession was public and uninterrupted. The single fact to the contrary, 
we think, is by itself insufficient to impair it. 

The code says: ‘ Jn all cases, where the thingsold remains in the possession 
of the seller because he has reserved to himself the usufruct, or retains possés- 
sion by a precarious title, there is reason to presume that the sale is simulated; 
and with respect to third persons, the parties must produce proof that they are 
acting in good faith, and establish the reality of the sale.” Art. 2456. 

The answer of the defendant to the plaintifis’ petition asserting the right of 
property in the slaves, expressly and formally pleaded that the act of sale under 
which he claimed was simulated and fraudulent, and without consideration ; and 
charged that the slaves had never been delivered by the vender to the plaintiffs. 

The plaintiffs rely upon the act of sale alone, and the testimony which we 
have neted. Even the fact of hiring the slaves by Culdwell is not proved. -No 
price for the hire was ever agreed upon, or any amount ever paid for their ser- 


vices. Thé doclaration of the debtor at the time of his absconding, indefinite as 


“it is, is of no aid to the’plaintifis’ case. The burthen of proof thé law imposed 


on them to establish was, the precarious title under which Caldwell retained the 
slaves, their own and Caldwell’s good faith, and the reality of the sale. 











NEW ORLEANS, MAY, 1851. 


After a full tria] on these issues, we do not think it a proper case for the 
allowance ofa non-suit in this court. The party has had ample opportunity to 
prove his title in the court of the first instance, and we find no reason to question 
the correctness of its judgment. 


The judgment of the district court is therefore affirmed, with costs. 
*. 


. 
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J.B. Ratusone & Co. v. Sure Lonpon and Owners. 


Where the property of an absent defendant has been attached, and the defendant appears 
and bonds the property, giving security to pay whatever judgment may be rendered against 
him, the defendant thereby becomes liable to have a personal judgment rendered against 
him, although he may have never been cited. 

The words with privilege upon the property attached, commonly used in judgments in suits 
by attachment, do not have the effect of limiting the judgment to one in rem, where the 
judgment in other respects is personal. 

Suits to annul sales on account of fraudulent preferences of one creditor over others must 
be brought within twelve months from the date of the sale. 

Where a defendant holds money which is claimed by other persons than the plaintiff, his 
proper course is to pay the money into court; and not to enjoin the plaintiff, and thereby 
delay the payment of the money. If he does so, he will be liable to the plaintiff for 
damages in case the injunction be dissolved. , 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Benjamin and Micou, for plaintiffs. A. K. Josephs, for defendants. LE. 
L. Goold, for intervenors. The judgment of the court was pronounced by 

Eustis, C.J. On the 14th of September, 1846, J. B. Rathbone §& Co., of 
New Orleans, brought suit against the captain and owners of the ship London 
for damages on account of the detention of merchandise on a voyage between 
Boston and this port. The suit was commenced by attachment, and the ship 
was taken possession of under the process of the court, and afterwards released 
on the bond given by the captain in behalf of himself and the owners, with 
Green and Brother, of New Orleans, as their sureties. On the 6th of November 
ensuing, A. K. Josephs, Esq., was appointed by the court to represent the 
absent defendants. An answer was filed by Mr. Josephs, for the Messrs. Neal, 
the owners, and Lovett, the captain of the London. It is styled, thé answer 
of the defendants; and it is signed, Josephs, for defendants. The suit was very 
much contested, and judgment was not rendered until January, 1849. It was 
in favor of the plaintiffs, and was affirmed with a slight modification in this court 
at the November term, then next ensuing. Vide Rathbone § Co. v. Neal et al. 
4th Ann. 563. Pendente lite, the debt of Rathbone § Co. was transferred to 
Read and Chadwick, of Boston. An order of the court of the first instance was 
made, subrogating them to Rathbone §; Co.’s right, and authorizing the suit to 
be prosecuted for their benefit. 

An execution was issued on this judgment, and the ship Columbia, then-in 
port, belonging to two of the defendants, was seized under it. They obtained 
an injunction against the proceedings under the execution; and the purport of 
their suit may be stated to be, to relieve and exempt the ship Columbia from 
seizure, and to obtain protection against certain claims of certain judgment creditors 
of the original plaintiffs, Rathbone §- Co., which had been made upon the debt dye 
by them by way of seizure, &c. The injunction was granted after notice by the 
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Ratusoxe judge of the Fourth District Court of New Orleans, before whom all the pro- 
SHIP | a ceedings had been conducted. The case was determined by a judgment of the 


court dissolving the injunction and condemning the plaintiffs in injunction, and 
Geo. Green and Brother, as their sureties, in solido, to pay to the defendants, 
Read and Chadwick, three per cent additional interest on the amount of their 
judgment, to wit, $3262, with ten per cent damages on said sum, and costs ; the 
claims of the judgment creditors of Rathbone § Co., who were also parties to 
tion and the creditors have appealed. 

The first question to be considered is, whether the ship Columbia was liable to 
seizure, under the execution issued on the judgment in the original suit. 

It was held by the district judge, that the judgment was personal against all 
the defendants in solido, and not in rem exclusively, or limited to the object 
attached. The antagonist proposition of the counsel of the appellees is, that his 
clients were only in court by the attachment of the London, no citation having 
been served on them, and they being absentees and not within the jurisdiction of 
the court. 


By the judgment, the plaintiffs, Rathbone & Co., recovered, for the use of ~ 


Read and Chadwick, from the defendants, Nathan W. Neal, David A. Neal, 
William H, Neal and J. Lovett, in solido, the sum of $3622 74, with interest 
from date, and costs, with the privilege of attaching creditors upon the property 
attached in the suit, &c. A remittitur was entered for $360 by the plaintiff, 
and the judgment affirmed afterwards by this court. This judgment, by its 
terms, is personal. Lovett was the master of the ship London, and signed the 
bond of the ship himself. The last part of the judgment, according the privilege, 
does not at all exclude or impair the personality of the judgment. It is the 
usual formula of judgments in cases of attachment, and is probably used for more 
strongly connecting the judgment with the recourse on the attachment bond. 

The defendants bonded the ship and released her from the attachment, under 
the 259th article of the Code of Practice, which provides that the defendant, if 
he appear either in person or by his attorney, may, moreover, in every stage of 
the suit, have the attachment set aside by delivering to the sheriff his obligation 
for the sum, exceeding by one-half that which is demanded, with the surety of 
a good and solvent person that he will satisfy such judgment as may be rendered 
against him in the suit pending. 

The condition on which the property attached is released and delivered to the 
defendant is, that he should appear in pei son or by attorney; thus rendering him- 
sel liable to a judgment on his default to answer ; and that he should give security 
judicatum solvi. We do not understand that the constitutionality of this article 
is drawn in question, or the power of the Legislature to enact it. It seems to 
us beyond all question, that the purpose of the law was to give, in the case pro- 
vided, to the creditor a personal judgment against the debtor, which he was 
required to*give security to abide by and perform. The words of the article are 
free from any qualification or ambiguity, and leave room for no other interpre- 
tation. 

‘The defendants in the present case fulfilled the conditions on which their 
property was released from attachment; they appeared by their attorney and 
pleaded to the merits of plaintiffs’ action without any exception or reservation. 
The authority of the attorney has not been questioned; on the contrary, it is 
asserted by himself, and the question has turned in argument on the effect of 
the judgment under our Jaws. 
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The case of Broughton v. King, 2d Ann. 571, has been relied upon in argu- 
ment by the counsel of the appellants, to show that, under the decisions of this 
court in cases of attachment, tio other property than that attached can be seized 
on execution, and that the judgments rendered in attachments are not personal, 
but in rem. ‘This is true in cases in which the proceedings have been confined 
to the property attached exclusively : judgment is then rendered accordingly, and 
isin rem. In Broughton v. King there was no appearance by the defendant; 
no bonding of the property attached; judgment was rendered by default against 
King, the absentee. In cases where the parties stood as in the present case, 
we believe the practice has been uniforn in this State in holding the judgments 
to be personal. The opinions expressed by way of argument and illustration, 
by Chief Justice Parsons, in the case of Bissel v. Briggs, 9th Mass. Rep. 469, 
have also been urged by counsel in support of his view as to the effect of this 
judgment. In that case, there was an appearance and plea to the action by the 
judgment debtor. ‘The question before us did not occur, and whatever deference 
we may have for the opinions expressed by that distinguished judge, they are 
not available to us on the present occasion, and are addressed rather to the policy 


’ than the effect of the provisions of our code. Among the cases referred to by 


counsel, that of Paroling v. Bird’s Executors, 13 Johnson’s Rep. 192, is by fur 
the strongest in favor of his doctrine. It turned upon the effect of a judgment 
under the attachment laws of Connecticut, on which an action was brought in 
New York. After avery thorough consideration of all the cases we have had 
an opportunity to examine, we do not find ourselves aided in the construction 
we are called upon to give to the articles of our code relating to attachments. 
If the party defendant elects to appear, give his bond judicatum solvi, and 
defends the action without reservation, we think he becomes bound by a judg- 
ment rendered against him in personam. 

For these reasons, we think the district judge did not err in holding the 
seizure of the ship Columbia, under the execution issued by the defendants in 
injunction, to be Jegal and valid, and in dissolving the injunction, so far as that 
execution is concerned. 

The next question to be considered is, whether the injunction was rightfully 
dissolved, so far as it relates to the other subject of complaint set forth in the 
plaintiff’s petition, to wit, the seizures of the amount of the judgment at the 
instance of two of the creditors of Rathbone § Co., who are appellants, to wit, 
Parsons and Lawrence, and P. H. Vandervoort, of New York. These persons 
were made parties to the plaintiff’s suit in injunction, and in their answers 
asserted their right to the judgment debt, under seizures on executions, to the 
exclusion of Read and Chadwick, the validity of whose assignment is contested 
on the ground of fraud, in giving an undue preference to the assignees over the 
other creditors of Rathbone § Co. We think this latter cause of action is pre- 
scribed by lapse of time, more than one year having elapsed since the transfer 
to Read and Chadwick, in 1847. It does not appear, that any attempt was made 
to defeat it for this cause until the answers of the appellants to the petition in 
injunction, filed in February, 1850. The inquiry is, then, limited to the rights 
of the creditors to this judgment debt, by virtue of their seizures, in opposition 
to those of Read and Chadwick under their assignment. The claim of Vander- 
voort we will proceed to examine; and our conclusions in relation to it will con- 
trol that of the other appellants, Parsons and Lawrence, their seizure being long 
subsequent to that attempted to be made by Vandervoort. The transfer to Read 
and Chadwick bears date the Sth of February, 1847; and on the minutes of the 
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court an order is entered on that day, subrogating Read and Chadwick: to the 
rights of Rathbone §; Co. as plaintiffs. The seizure at the instance of Vander- 
voort is not shown to have been made previous to this date. One of the defen- 
dants, interrogated as to the time when he received a notice of the transfer to 
Read and Chadwick, and the seizures, states, that he received notice of the for- 
mer before April, 1847. to the best of his recollection, and previous to the 
time he received the notice of the seizure. It appears to us, that as far as it 
was possible to make a delivery under the transfer, it was effected in this case 
by the subrogation in the records, and the notice to the debtor. Code, art. 2612. 
Read and Chadwick were, as well as Vandervoort, creditors of Rathbone § Co.; 
and the assignment was for a valuable consideration. The time has elapsed 
during which its validity could be contested on the ground of its giving a 
preference over other creditors. We therefore consider it as valid, and, by its 
priority in point of time, giving a superior right to the debt assigned over the 
seizing creditors. We have not scrutinized the validity of these seizures, on the 
various points raised in argument, because of the priority of the transfer to 
Read and Chadwick in point of time, which we consider conclusive against the)» 

seizing creditors. *. 

It is a fact not altogether unworthy of remark, that the seizing creditors were 
entirely dormant, until aroused by the vigilance of the plaintiffs to an assertion 
of their rights. They permitted Read and Chadwick to prosecute their suit to 
judgment at their own trouble and expense, without any disturbance from their 
conflicting claims during the years of litigation through which it has been pro- 
tracted. 

The district judge has amerced the plaintiffs in damages, on account of the 
wrongful suing out of the injunction; and we do not think there is any sufficient 
reuson for us to reduce them. The amount of the judgment ought to have been 
paid into court, if the plaintiffs were really in doubt as to whom the money 
rightfully belonged. They did not plead the pendency of the seizures in their 
suit, nor give an opportunity to their antagonists to relieve them from the 
seizures. We think they had no right thus to make use of the process of the 
court to delay and embarrass the satisfaction of the judgment, and to subject the 
defendants in the injunction to unnecessary expenses. 

The judgment of the district court is therefore affirmed, with costs. 


NARA RAR Sn nn enn nn nen 


Greorce Foster & Co. cv. H. J. Baer et al. 


The payment of a sound price entitles the purchaser to a sound article. 

Where pork was purchased in New Orleans to be shipped to Boston, which on its arrival at 
the latter port was found damaged, and sold at a loss, it appearing from the evidence that 
it was damaged when sold in New Orleans, the purchaser is entitled to a deduction of the 
price, the amount of which is to be ascertained by the difference between the price for 
which it was sold, and the market price of the article in New Orleans at the date of the 
original sale. 

To render inspectors of pork liable as warrantors, the purchaser ought to require a certificate 
from the inspectors of an inspection recently made. The usage of trade to regard a mere 
receipt of the inspector's from their warehouse as etjuivalent to a certificate of inspection, 
is not sufficiently established to bind the inspectors as warrantors upon such a receipt. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
M. M. Cohen, for plaintifis. J. Livingston and M. M. Reynolds, for de- 
fendants. The judgment of the court was pronounced by 
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Preston, J. Onthe 10th of June, 1850, the plaintiffs purchased from the 
defendants five hundred barrels of pork. They paid a sound price, and were 
entitled to a sound article. One hundred and eighty barrels of the pork were 
received from the inspection store of Bozant §- Co., on the 30th of June, and 
shipped to Boston, on 10th of July, 1850, consigned to Harrod Darling §& Co. 
It arrived without accident, on 20th of August. Within two or three days after 
landing, the lot was partially examined, and found to be sour, rusty and bad. 

The plaintiffs thereupon tendered it back to the defendants ; and notified them, 
that in case of refusal to accept the tender, they would cause a careful and legal 
survey of thé pork, and dispose of it to the best advantage of all concerned. The 
tender of the pork was not accepted, and they caused it to be inspected: it was 
found to be unsound, and they sold it at auction. There was a loss of upwards 
of two dollars a barrel; for which the plaintiffs bring suit. 

A deputy of the Inspector General of Massachusetts, and who had been 
employed as an inspector twenty-five or thirty years, inspected the pork, 
and testifies that it was sour; which he attributes to the pickle, either by put- 
ting it in new pickle, or that which was not properly made; and that the damage 
must have occurred while it was at New Orleans. 

Farrell, a dealer in the article in Boston, examined about forty barrels indis- 
criminately, and found them in an unmerchantable and unsound state. He 
proves that the value of sound mess pork at the time was about eleven dollars; 
while this unsound lot sold at auction, under very favorable circumstances, for a 
little over nine. 

Thwing, also a dealer in pork, examined the lot and found it sour and tainted : 
certainly not worth within two dollars a barrel of the value of a sound article. 
The contents of all the barrels were more or less sour and unsound; and it must 
have occurred before shipment, as it seemed uniform in all the barrels. He 
attributed the injury to the pickle, or else because the pork was not well 
packed. 

The testimony of these witnesses, who saw and examined the pork, and were 
capable of judging of its quality, was the best testimony the nature of the case 
admitted, and admissable though excepted to on the ground that the Inspector 
General of Massachusetts should have been examined, who probably never saw 
the pork, nor was more capable of judging its quality than the witnesses 
examined. 

The pork was not damaged or injured in taking it from the inspection house 
to the vessel, as proved by the shipping clerk. The vessel had a favorable voy- 
age; and the other cargo was of a character to forbid the idea that the injury 
occurred on shipboard. This uncontradicted testimony satisfies us that the pork 
was unsound when purchased, especially as no counteracting testimony has 
been offered by the defendants, except the slight presumption arising from the 
fact that no complaint was heard as to other pork sold to them at the same time, 
and subsequently disposed of by them. 

The proceedings of the plaintiffs, under these circumstances, were fair and 
honorable ; and the rate of loss on the pork was properly ascertained by the 
favorable sale of the unsound article. But this rate should be applied to the 
market price of sound pork in New Orleans, at the time of the sale to the defen- 
dants. 

It is urged that they violated the laws of Louisiana, in shipping the pork with- 
out having caused it to be inspected within thirty days before the shipment. 
But the 1st section of the act of the 11th of March, 1848, to render inspection 
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voluntary, was overlooked; which authorizes the owner of produce to ship it 
without inspection, any law to the contrary notwithstanding. 

The defendants had a right to call their vendors in warranty, (Code of Prac- 
tice, art. 379,) and did so; but did not cause the suit to be put at issue between 
them by judgment by default or otherwise obtaining an answer, so that no 
judgment can be rendered against them. The cause must be remanded for 
further proceedings as to them. 

The defendants also called the inspectors in warranty ; and the facts of the 
case are so analogous to those in the case of Tardos against the same inspectors, 
1 Ann. 199 and 200, that if the case could be finally disposed of, we should be 
inclined to render judgment against them. 


‘ _ the defendants did not cause the pork to be inspected ; and have no action 


t the inspectors, especially since inspections have been rendered volun- 
tary by law. They can only recover from the inspectors, through their warran- 
tors, Martin, Owen § Co., who had the pork inspected, but more than two 
months before they sold it to the defendants. 

In the case of Tardos, the plaintiff, in purchasing the pork, took a certificate 2 
of inspection. The only testimony in this case, is the inspectors’ receipt for the’ 
pork from their warehouse; which Mr. Wheeler, the broker, testifies, by the 
usages of trade, is proof of a good article, and that he paid the price of inspected 
pork on behalf of the defendants. 

To charge the inspectors as warrantors, this usage and understanding should 
be more distinctly established. They might, if called upon for a certificate 
which would clearly render them liable as warrantors, have re-inspected the 
article, especially if inspected by them about four months before, as in this case ; 
or if the article was about to be exported, might have refused the certificate until 
the pork was re-inspected. 

It is decreed that the judgment of the district court be reversed; and that the 
case be remanded for further proceedings, according to the views herein 
expressed; and that the appellee pay the costs of the appeal. 


NNN re ee MA nene rn 2 


James Becx & Co. v. THomas Brapy et al. 


An attachment of property does not create such a privilege as authorizes the issuance of a 
writ of sequestration. 

In the article 724 of the Code of Practice, the expressions provisional seizure are erroneous ; 
they should have been attachments. ® 


PPEAL from the Second District Court of New Orleans, Lea, J. Benja- 
min and Micou, for plaintiffs. C. Roselius, for defendants The judgment 

of the court was pronounced by 
Preston, J. The plaintiffs allege that they are creditors of Thomas Brady 
to a large amount; that he was lately in possession of an extensive and valuable 
stock of dry goods; that on the 31st of January last, he made a sale of his whole 
stock to H. E. Brown, for the purpose of defrauding them; and that Brady 
resides permanently out of the State. They, therefore, brought suit to revoke 
the sale from Brady to Brown, issued an attachment against the stock of goods, 
and also the notes given by Brown for it; and alleging further that they feared 
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Brown would dispose of the stock of goods, during the pendency of the suit, to Beck 
their prejudice, they obtained, on making affidavit to the truth of their allega- — Brapy. 
tions and giving bond, a writ of sequestration and seized the stock of goods. 

The defendant, Brown, moved to dissolve the sequestration for the reason, that 
neither the petition nor the affidavit set forth any legal ground for a sequestra- 
tion. After a hearing it was dissolved, and the plaintiffs have appealed. 

It has been held by our courts, that the stringent process of sequestration is a 
remedy strictt juris, and can only be resorted to in cases authorized by the very 
letter of our law. The only clauses of the law authorizing it, which can pos- 
sibly apply to this case, are in the 275th article of the Code of Practice, and the 
acts of 1839, and the act of 1826 amending it. “ 

The Code of Practice, as amended by the act of 1839, declares, ‘that wien 
one sues for the possession of movable property, and fears that the party having 
possession of it, will conceal, part with or dispose of, or send the movable out of ? 
the jurisdiction of the court during the pendency of the suit,” it may be seques- © 
tered. But in this case the plaintiff must claim the property as owner. The 

¥ plaintiffs in the present case do not pretend to sue as owners of the stock of 
~ goods sequestered. 

The act of 1826 authorizes a sequestration in all cases where the plaintiff has 
a lien or privilege upon the property. The counsel of the plaintiffs admit, that 
they obtained the sequestration under thisclause of the law alone; and contend 
that they acquired a lien and privilege upon the property sequestered by the attach- 
ment, and that this lien and privilege entitles them to the writ of sequestration. 

The liens and privileges referred to by the acts of 1826, as the basis of a 
sequestration, are those given by the code and statutes, and enumerated under 
the title of privileges, or specially established by the laws. An attachment ena- 
bles the creditor to obtain payment out of the property attached, in preference 
to others, not on the ground that he has acquired a lien upon it, but because he 
has first used the process of the court, to seize and put it into the possession of 
the sheriff for the purpose of obtaining his payment. The law and the courts 
will not, therefore, allow other ordinary creditors or other process to interfere 
with him. If, however, other creditors had a lien or privilege, they would take 
the proceeds of the property in preference to the attaching creditor, because the 
latter had no lien or privilege. So in case of insolvency, the attaching creditor 
who has not obtained judgment, is paid concurrently with other ordinary credi- 
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tors, because he has no lien or privilege. The article 724 is express to that 
effect; the terms provisional seizure, in the article, being an erroneous transla- 
tion and intended for atiachment. Tt was so also expressly decided in the case 
of Fisher v. Vose, 3 R. R. 457, although a different view was entertained in a 
previous case. And so payment to the prejudice of an attachment or seizure is 
invalid, not because the seizing creditor has a lien, but because it interferes with 
the process of the court, and the legal proceedings of the creditor to enforce the 
payment of his claim. Code, art. 2145. 

The Code of Practice gives the same remedy of sequestration against real pro- 
perty under substantially the same circumstances which authorize the seques- 
tration of movables. And yet the late Supreme Court held, in the case of Talamon 
et al. v. Glasse et als, under a state of facts similar to those in the present case, 
that a writ of sequestration could not issue. The plaintiffs brought a revocatory 
action, to subject property apparently sold by their debtor to the payment of their 
claims; made affidavit that they feared the defendant would, during the pen- 
dency of the suit, dispose of the property by mortgage or otherwise, and seques- 
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tered it. The court decided that the case did not come within any of the pro- 
visions of the Code of Practice. 4 R. R. 462. See also Shropshire v. Russell, 
2d Ann. 962. 

If the property was properly attached, the process is ample to secure the 
plaintiffs ; if not, they do not pretend that the sequestration can be maintained, 

The district judge observed, what is too true, that the creditor cannot prevent 
his debtor from squandering his property; Brady might squander it himself or 
place it in the possession of Brown for the same purpose, to the certain loss of 
the creditor who has no redress while it belongs to Brady; and, if sold to Brown, 
it is admitted, it cau neither be attacked nor sequestered. 

The judgment of the district court is therefore affirmed, with costs. 
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GreorGce W. Nicuoits v. WARREN A. GRICE. 


An order of seizure and sale on notes secured by mortgage should not be issued for the 
costs of protest, when there was no evidence that the notes had been protested. 


PPEAL from the District Court of Concordia, Farrar, J. Bullard and 
Frost, for plaintiff. Stacy and Sparrow, for defendant. The judgment of 
the court was pronounced by 

Supe, J. There being no evidence of protest and costs of protests, they 
were improperly allowed. See Cummings v. Archinard, 1 Ann. 280. 

It is therefore decreed, that the decree of seizure and sale be amended so as to 
exelude therefrom ten dollars costs of protest; and that so amended, said decree 
be affirmed; the costs of this appeal to be paid by the appellee. 

Preston, J., dissenting. In 1840, Nancy Neale Jones donated to her daugh- 
ter, Sarah A. Morris, the upper half of a cotton plantation situated on the river, 
in the parish of Concordia, and fifty slaves. In 1844, G. W. Nichols married 
her daughter, she being then the widowof a Mr. Grice. In 1845, she died without 
issue of the marriage, leaving a will, by which she gave the land and slaves to 
the plaintiff, her surviving husband. Mrs. Jones contested his right to the pro- 
perty on various grounds, which it is unnecessary to enumerate, for, on the 21st 
of August, 1846, they entered into a compromise, by which Nichols agreed to 
re-convey the property to her for twenty-three thousand dollars, payable in 
installments from the 1st of January, 1847, to the 1st of January, 1853; and to 
secure the same with the interest that might accrue, she gave a special mort- 
gage upon the whole plantation, and not only upon the slaves re-conveyed, but 
upon others, amounting in the aggregate to eighty-seven. There was a clause 
in this act of compromise to the effect, that the delay granted to Mrs. Jones for 
the payment of the twenty-three thousand dollars, was granted for her sole 
accommodation, but not for the benefit of her heirs; and, therefore, it was 
expressly agreed between the parties, that in case of the death of Mrs. Jones, 
at any time previous to the expiration of the delays for the payment of the 
$23,000, imthat case, the amount which might remain unpaid should be con- 
sidered as due and demandable in cash, with the benefit of the hypothecary 
rights and actions resulting from the mortgage, although the notes for the sums 
remaining unpaid, might not then have matured, according to their face. 
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Mrs. Jones did die in 1849, and before the maturity of the three last notes. 
She left a paper purporting to be her last will, but which was not made accord- 
ing to the forms required by law. Nevertheless, it was admitted to probate by 
the clerk of the parish of Concordia, and Warren A. Grice was qualified as tes- 
tamentary executor, and letters testamentary were delivered to him. The 
unpaid notes were presented to him, and he endorsed upon them that he had no 
objection to their payment. 

Nichols soon afterwards applied for and obtained an order of seizure and sale 
of the plantation and slaves for their payment. He annexed a certified copy of 
the act of mortgage, the notes duly identified with it, and the letters of execu- 
torship delivered to Grice. The writ of seizure and sale was issued and notice 
served upon the executor. , ‘ eH 

Martha Ann Pearson applied for and obtained an appeal from the order of 
seizure and sale. She alleges that she is the sole heir of Nancy N. Jones, and 
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entitled, by inheritance, to the legal ownership of all the property belonging to 


her succession; that the pretended will under which Grice claims to be execu- 
tor is null and void on its face; and that there is error on the face of the record 
in which the order of seizure and sale was obtained ; by which she will suffer 
irreparable injury, should it be carried into effect. And she specially complains 
that she had no notice of the executory proceeding, although she had an agent 
residing in the State. 

The paper purporting to be the will of Nancy N. Jones, having been duly 
admitted to probate, and the executor appointed and qualified, neither it nor the 
appointment can be treated as a nullity until they are annulled by the judgment 
of a competent court. Inthe meantime, the executor is in the possession of 
and represents the estate. The creditor secured by a special mortgage had a 


"right to look to him for his debt, and to carry on executory proceedings against 
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the mortgaged property in his possession, contradictorily with him to enforce its 
payment. It was so decided in the case of Bougille, Administrator, v. Faille, 
Ist Ann. 205, in which the injunction of an order of seizure and sale against 
property in the possession of an administrator, on the ground that it was in the 
course of administration, was dissolved; the court being of opinion that the mort- 
gaged property in the hands of the administrator was liable to seizure and sale, 
even although the heirs had accepted the succession only with the benefit of 
inventory. The objection to executory proceedings is far less plausible in the 
present case, in which the succession is perfectly solvent. Those proceedings 
cannot therefore be set aside, merely because they were not notified to the heir, 
and are not carried on contradictorily with her. 

Several reasons have been urged in argument for setting aside the order of 
seizure and sale. It is urged, that the act of mortgage annexed to the petition 
does not import a confession of judgment. The act, as required by the 733d 
article of the Code of Practice, was passed before a notary public and two wit- 
nesses, and the debtor acknowledged the debt for which she gave the mortgage. 
It was not necessary expressly to confess judgment in the act. An obligation 
contracted before a notary was declared, in the ordinances of Governor O’ Rielly, 
when executory proceedings were first introduced into the country, to import a 
confession of judgment, and has been so understood by the bench and the bar 
from that day until the present time. 

What has been heretofore said, disposes of the objection, that he should only 
have obtained an order of sale of the property for the payment of his debt, under 
articles 990, 991 and 992 of the Code of Practice. These articles apply parti- 
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cularly to ordinary creditors ; although undoubtedly an hypothecary creditor 
might proceed under them if he thought proper, but is not obliged to adopt that 
course. 

It is shid the notes were not due on their face; that their maturity depended 
upon a 60hdition, the death of the maker, and thatthere is no authentic evidence 
that the condition has happened. The letters of executorship granted by the 
proper officer are authentic evidence of the death of the testator. It surely 
cannot be expected, that the order of seizure and sale should be arrested, on the 
ground that it does not appear that the mortgagor is dead, on the application of 
the appellant who urges it as heir. 

It is next stated, that no interest is stipulated in the act of mortgage. This is 
2, a the mortgage is given in express terms to secure the debt and eventual 
i 


“joterest, and the interest is due fromthe death of the mortgagor, because, by 


express agreement in the authentic act of compromise and mortgage, the pay- 
ment of the debt was not to be postponed beyond that event. Interest was 
moreover due by. law as well as by contract: the 989th article of the Code of 
Practice expressly declaring that interest shall be allowed on the debts of a suc- , 
cession from the death of the debtor, if they are due at that time. 

It is pressed, as a reason for annulling the order of seizure and salg, that it 
includes ten dollars for the costs of protesting the notes, although it does not 
appear that they were protested. There is no pretence that the executor is not 
able to indemnify the heirs for this small sum: if not being due, he suffers it to 
be collected. 

It is probable, too, that the protests were made, as it was a proper nreans of 
insuring interest on the notes, and of facilitating the proof of the right to that 
interest by authentic evidence, which would have been filed, if required. If 
they were not protested, the defendant or appellant could have enjoined the 
execution to the extent of the ten dollars, at the costs of the plaintiff. These 
suggestions are made to show the unreasonableness of the appeal on this ground. 

Be that as it may, it has long been settled that the title claimed to be one 
importing a confession of judgment, and the order of seizure and sale upon it are 
together a judgment from which an appeal may be taken. Yet appeals taken from 
such proceedings, must be subject to the same rules which govern all other appeals 
from final orders or judgments, because our laws have made no distinction 
between them. 

Appeals should be maintained only to redress some injury, and not to enable parties 
to delay and annoy their adversaries in the pursuit of their undoubted rights ; in 
a word, to do justice, and not to aid injustice. One principle well settled as to 
appeals is, that what ought easily have been remedied in the district court, will 
not generally be redressed in this court, if no effort was made to obtain redress 
in the district court ; another, that the Supreme Court will not reverse judgments 
for small and unimportant errors. 

The appellant, as well as the defendant, had ten days to apply to the judge 
to amend the order of seizure and sale, by striking out the claim for ten dollars 
for the protest of the notes ; and which, no doubt, would have been done on mere 
application. No doubt, moreover, the plaintiff would have remitted it on mere 
suggestion, if he had not the authentic acts of protest in his hands, ready to file if 
required. Being a title to costs alone, which would be the subject matter of taxation 
afterwards, like all other costs, he probably having the protests, did not deem it 
necessary to file them. 











NEW ORLEANS, MAY, 1851. 


Instead of adopting this plain and simple mode of protecting herself against 
the payment of the ten dollars, not because they were not due, but because of 
the mode in which payment was sought, the appellant has caused the expense 
and vexation of an appeal to herself or her adversary ; has occupied a good deal 
of the time of this court and other officers of justice, which might Have been 
devoted to the redress of real injuries; and has delayed the payment for more 
than a year, of a large debt of upwards of thirteen thousand dollars, secured by 
mortgage upon the property of a distant relation, whom she never knew, and from 
whom she inherited it subject to this incumbrance; the payment of which she 
has prevented, in violation of the first duty of heirs to pay the debts of *the suc- 
cessions they inherit, which are evidenced by authentic acts. 

She even urges that the judgment should be reversed ; because the ordetyef 
seizure and sale, by a minute calculation, which may or may not be correct, was 
issued for a cent and a fraction more than was due: but to this it certainly may 
be answered, De minimis non curat lex. 

Iam of opinion that the judgment of the district court should be affirmed, 
’ with costs. 


Tue Strate v. Toomas PowEtu. 


The presumption of slavery arising from color, may be rebutted upon slight testimony. 
In indictments of free persons of color, the law does not require that they should be described 
as such in the form used by notaries, auctioneers, &c. 


PPEAL from the District Court of Lafourche, Randall, J. Isaac Johnson, 
Attorney General, for the State. Beatty, for appellant. The judgment of 
the court was pronounced by 

Preston, J. The defendant having been tried and convicted of larceny, 
moved for a new trial, on the ground that the verdict was contrary to law and evi- 
dence, in this, that it was proved on the trial that he was a negro of unmixed 
blood, from which the presumption arose that he was a slave; and no evidence 
was given to rebut that presumption. Consequently, it is said the court had no 
jurisdiction to try the case. 

In the bill of exceptions taken by the counsel of the defendant, it was admitted 
that he was a negro of unmixed blood. In civilsuits, that fact raises a presump- 
tion of slavery, which must be rebutted by testimony to establish freedom, or to 
admit the negro asa witness. But slight testimony, however, is required to 
rebut the presumption as that the negro was in the actual enjoyment of his liberty. 

The bare fact of the prosecution of the accused as a free man, without plea to 
the jurisdiction of the court, on the ground that he was a slave, without a ques- 
tion being raised on the subject on the trial, by himself or any one for him, was 
sufficient to rebut the presumption in the present case. 

It is true, he was not described in the indictment as a free man of color. This 
is required from notaries and other public officers, in passing acts with regard to 
free persons of color; and also from auctioneers and printers, in publishing 
advertisements of the sale of their property. It is not expressly required of pro- 
secuting, or other officers, so to describe them in criminal proceedings, though it 
is usual to do so, and to be recommended in all cases. This omission is not an 
error for which the judgment can be reversed. 

The judgment of the district court is therefore affirmed, with costs. 
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» Heres or Duverce v. Satter and Marcy. 


Oar laws secure the public use of the banks of navigable rivers, and within the incorporated 
limits of towns the municipal government is authorized to regulate that use; but their 
regulations must be in furtherance of the public use to which the banks are subjected, and 
cannot be taken advantage of for the purpose of forever enjoying the property of the 
riparian proprietor, which is not necessary for public use. 

Carrollton Bank v. Winthrop, 5th Ann. 36, affirmed. 

The public have the right to use the banks of navigable rivers, but this right does not 

‘ qpptorize the permanent location of a dry-dock in front of the land owned by another person. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Benjamin and Micou, for plaintifis. J. R. Grymes and G. Schmidt, for 
defendants. The judgment of the court was pronounced by 

Eustis, C. J. The plaintiffs are the owners of a piece of land on the bank 
of the river opposite New Orleans, having some two hundred and forty feet on 
the public road, and extending in depth to the Mississippi. This land, with a 
lot adjoining it, which the plaintiffs had leased to one Rouse, has been uséd as 
a ship-yard for nearly thirty years, and for the most of that time has been occu- 
pied for that purpose by one or other of the defendants. It was originally leased 
to Bailey and Marcy, and subsequently to their successors, the present defen- 
dants, Salter and Marcy. They also partially occupied the adjoining lot, called 
the Rouse lot, under a sub-lease from Rouse. In addition, they occupied an 
adjacent lot belonging to themselves. The lease appears to have been extended 
under a verbal agreement until the year 1849, when Rouse, having notified the 
plaintiffs that he intended to give up his lease, the plaintiffs notified the defen- 
dants of the fact, and offered a lease of both lots to the defendants for the term 
of three years, at the rate of $2700 per annum, payable monthly. The defen- 
dants declined accepting the proposal, considering the rent too high, and noti- 
fied the plaintiffs that they had made up their minds to give up the leased 
premises, which they hoped to be able to do by the 1st of July ensuing. Their 
letter bears date, March 28th, 1849, and states, that with regard to Rouse’s lot 
they had nothing to say; that plaintiffs might rent it to whom they pleased. 
This letter was answered on the 3d of April, as follows, by the agents of the 
plaintiffs : ‘* Your letter of the 28th of March has been received; and not being 
able to come to an arrangement with you, I have changed my mind on the sub- 
ject, and hereby notify you to return the premises which you now occupy, to 
wit, the ship-yard leased by you from me, at the expiration of your month’s 
rent, to wit, on the Ist of May, 1849; my intention being to build on said 
property, and to contract for said buildings to be commenced on the 2d of May 
next, considerable damage might result from any delay on your part to comply 
with the present notice.” 

On the 17th of May following, the plaintiffs instituted proceedings against the 
defendants for the purpose of having them ejected from the premises teased, and 
recovering possession thereof. Judgment was rendered in favor of the plain- 
tiffs on the 7th of June next ensuing. On an appeal, we were under the neces- 


sity of reversing that judgment, and dismissing the petition of the plaintiffs, on 
the ground of the unconstitutionality of the act of the Legislature under which 
the proceedings were conducted. Heirs of Duvergé v. Salter and Marcy, 5th 
* Aun. 94. This was at the January term of 1850; and on the Ist of February, 
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the lease, &c., and the refusal of the defendants to deliver up the property to 
the plaintiffs, asks for judgment against them, by reason of their tortious acts in 
withholding the same and depriving the plaintiffs of the use thereof, for the sum 
of $10,000 damages, and also rent at the rate of $2700 per annum, being the 
price at which the defendants were notified the plaintiffs would only consent to 
a renewal of the lease of the lots from the Ist of May, 1849. The defendants 
pleaded the general issue; and the case was, at their instance, tried by a jury. 
The verdict was in favor of the plaintiffs: 1st, for rent from the lst of May, 1849, 
to Ist of May, 1850, $2700; 2d, $500 damages; and 3d, in the event of the 
defendants continuing in retaining possession after the 1st of May, 1850, they 
were to pay the plaintiffs rent at the rate of $3000 perannum. The judgmentof 
the court was in accordance with the verdict, and the defendants have appealed. 

The principal difficulty between the parties is stated, on behalf of the defence, 
to be a floating dry-dock, belonging to the defendants, which is fastened in 
front of the plaintiffs’ land. It is also contended, that the amount of the verdict 
is excessive, and unsupported by law or evidence; and that the only damages 
which can be recovered must be proportionate to the loss sustained. The defen- 
dants, in support of their pretensions to lay their dock in front of the plaintiffs’ 
property, and to fasten it to the shore, refer to the articles of the code on the 
subject of navigable rivers, which are classed among public things. 

The use of the banks of navigable rivers is public. Every one has a right to 
bring his vessels to land there ; to make fast the same to the trees which are there 
planted; to unload his vessels; to deposit his goods; to dry his nets, and the 
like. Nevertheless, the property of the river banks belongs to those who possess 
the adjacent lands. Art. 446. On the borders of the Mississippi, where there 
are levees, the levees shall form the banks. Art. 448. 

It appears that the defendants’ dry-dock is moored in front of the property 
leased by them—that is, the principal part of it is so moored; the rest being in 
front of the other lot. The dock is some two hundred and thirty feet long, and 
the width proportionate; it is secured by chains at both ends to the shore, and 
there is a staging from the shore to the dock. When the witness Gardere tes- 
tified, he had been on the premises two days before, and there found fire-wood 
for the use of the dock, and men at work in connection with the work doing on 
a vessel which was in the dock; there were boys at work boiling pitch and tar, 
and materials for ship building: and no change had been made in the location of 
the dock for ten months previous. It is admitted by the plaintiffs, that the 
defendants offered the plaintiffs, on the 31st of May, 1849, the possession of the 
premises leased by them. The plaintiffs refused to receive it, on the ground 
that the dry-dock of the defendants, which was floating in front of the leased 
premises, moored to the shore, and connected with it by permanent staging, was 
not removed; and that defendants had openly avowed their intention never to 
remove it; and the plaintiffs, that they still persist in their refusal to accept the 
delivery of the leased premises, until the removal of the dock. The dock is 
moored about sixty feet from the shore; the staging is like that used for ships on 
this side of the river, except that it is stronger, on account of the distance of the 
dock from the shore. 

The premises occupied by the defendants we have seen were ship-yards, 
used for years for that object alone. It is the river front, and their proximity to 
New Orleans which gives them their value. These establishments, which are 
matters of necessity in a port like this, have been considered proper subjects of 
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special legislation. By an act of the Legislature, of the 28th of March, 1840, 
which established a police jury for that portion of the parish opposite the city, 
in, conferring the ordinary police powers on that bedy relating to the banks of 
the river, an express reservation is made in relation to the ship-yards. It enacts, 
that the police jury shall.be invested with full power to order and make such 
regulations and rules ey may deem proper for the making and repairing of 
the levees, dykes, &c.; for the pulling down and removal of all buildings and 
incumbrances that may obstruct the Jevee or the space between the levee and 
the river, except the ship-yards that are now existing. 

This is nothing else than a formal acknowledgment of these necessary establish- 
ments, and of, at least, a forbearance of the exercise of the public use in respect 
tothem, by the withholding of any authority to interfere with them from the 
ordinary municipal power. 

On the first application of the plaintiffs for the delivery of the premises, Marcy, 
one of the defendants, originally averred, that they had as much right there as 
any one else—meaning the place occupied by the dock as it then lay—and 
that he would not give it up. This right is asserted to the - and is the point 
on which the case turns. 

So far as the right of the plaintiffs to hold and use the property as a ship-yard 
is concerned, the objection comes with a very il! grace from those who have 
occupied it under a lease from the plaintiffs for that purpose; and if the right 
of property and the sanction of law can constitute ownership, the plaintiffs cer- 
tainly have it. To offer to returnthe land, and at the same time render the 
front inaccessible for its ordinary uses, by the location of this floating mass, 
appears to us to be mere mockery. The pretensions of the plaintiffs to keep 
their dock permanently in front of the plaintiff’s property are equally in violation 
of the public right, under which they are asserted, as to the owner to whom 
they have paid rent. Every payment they have made during the years of their 
tenancy has been a virtual recognition of the plaintiffs rights, and a denial of the 
pretensions now for the first time set up. It would be an unnecessary work to 
show how totally unfounded the defendant’s claims are, under the general law 
concerning the navigation of rivers and the uses of their banks. The subject 
has been examined, and the authorities referred to, in the recent case of the 
Carrollton Railroad v. Winthrop, 5th Ann. 36. 

Under these conclusions, it only remains to examine the subject of damages 
and rent allowed by the judgment appealed from. 

The 1st of May was the day after the termination of the lease of the defen- 
dants, and was the day on which the plaintiffs demanded the possession of their 
property, in 1849, by giving the notice to quit the premises at a seasonuble time 
previous. This fact the defendants well knew, and regulated their work accord- 
ingly. We can make no discrimination in relation to the rent of the two lots, 
because the dock lay in front of both, that is, on the dividing line ; and because 
the right of the defendant is formally asserted as to both. The price asked by 
the plaintiffs for the hire of the ship-yards for a three years’ lease, was $1200 
for Rouse’s, and $1500 a year fur that occupied by them. It is proved, we think, 


_satisfactorily, that this rent was not exorbitant. The plaintiffs fixed that price, 


as they had a right to do; and it rested with the defendants to continue to retain 
the property, or to give it up. The rents of this description of property are 
high; and more than this sum, it is proved, has been offered for lots in the vicinity. 
not so well situated as these. The facts of this case differ materially from those 
in the case of Rodriguez v. Combes, 6 M. R. 275, cited by counsel. 
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In this case, the tenant refuses to bad so far as the most valuable right of 
the estate is concerned; he, without any cause, disputes the title to this right 
in his own landlord, and suceeeds in frustrating all his attempts to obtain posses- 
sion of his property, and exposes him to the trouble and expense of a vexatious 
litigation. Considering all the circumstances, we do n ink, in condemning the 
defendants to pay the further sum of five hundred dollars, the jury and the 
court below exceeded the limits of a sound discretion. The plaintiffs wanted 
their lots for the purpose of buildiug warehouses and constructing wharves. For 
the latter they actually contracted; and there is no reason for questioning the 
sincerity of their project of improving the property. The defendants received 
written notice of their intention; and had they manifested any other purpose 
than that of resistance, we think the admission on record shows that they 
would have been met with a just spirit of accommodation as to the time of 
the removal of the defendants’ new dock, then on the ways, and their materials 
from the premises. The only ground of refusal to receive possession, in May, 
1849, on the part of the plaintiffs, was the non-removal of the dock from the 
front. The addition of the sum of $300 per annum to the rent of $2700, should 
the defendants still persist in their wrongful acts after the expiration of the year, 
we think no more than a just measure of precaution in vindicating the plaintiffs’ 
right of property and insuring it from future violation. 

The judgment of the district court is therefore affirmed, with costs. 





Mary Courtney v. J. H. Davipson. 


PPEAL from the District Court of St. Helena, Penn, J. Watterson, for 
plaintiff. E. 7’. Merrick, for defendant. The judges of the court delivered 
their opinions seriatim. 

Preston, J. This suit is instituted to recover a thousand dollars, upon the 
following compromise of a suit, entered as the judgment of the court before 
which it was pending: ** William B. Kinchin v. John Hindes Davidson, and 
William Kinchin and Wife, in warranty. Eighth Judicial District Court, 
Parish of St. Helena. It is agreed by the plaintiff and warrantors, that the 
sale, so far as it regards the slaves Clem and Minerva, be confirmed and decreed 
the property of the defendant, at the price and sum of one thousand dollars, to 
be settled by defendant and warrantors, without prejudicing the rights of plain- 
tiff against his tutor William Kinchin. That said sale, so far as it regards 
the six hundred and forty acres of land, the slave Rachel and her child Jane, be 
cancelled, reversed and set aside, and said two slaves delivered to the warran- 
tors, William Kinchin and Mrs. Mary Courtney his wife. And that as between 
plaintiff and warrantors, that said case be referred to the Probate Court of the 
parish of Livingston to be settled according to law; and that the costs of this 
suit be paid out of the community formerly existing between William Kinchin 
and the mother of plaintiff; and that if warrantors are entitled to the hire of said 
slaves, that the same be settled by arbitration. (Signed,) Jessee R. Jones, 
Judge of the Eight District. May 23d, 1845.” 

The plaintiff, Mary Courtney, claims one thousand dollars as the price of the 
sale of the slaves Clem and Minerva, confirmed by the compromise and decreed 
to be the property of John H. Davidson, the defendant. She claims from him 
further, five hundred dollars tor the hire of the slaves Rachel and Jane, from 
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Codftrrer the 16th of December, 1843, when they were sold, until the 23d of May, 1845, 


Davineok. 





the date of the compromise. 

The plaintiff is the widow of William Kinchin. On the 4th of October, 
1841, she obtained a judgment of separation of property from him, and for $2050 
as the amount of prope rought by her in marriage and acquired by inheri- 
tance. She caused the slaves and tract of land, mentioned in the compromise, to 
be sold under execution, as belonging to her husband, and on the 3d of Septem- 
ber, 1842, purchased them for fifteen hundred dollars. 

On the 16th of December, 1843, being authorized to that effect by her hus- 
band, she sold the land and slaves to John H. Davidson, the defendant, tor 
$1850, purporting, by the act of sale, to have been paid in cash. But it is satis- 
factorily proved, that the purchaser in reality gave in payment the following obli- 
gation of Thomas G. Davidson: “1 hereby bind myself to pay Mary Court- 
ney or William Kinchin, or their order, the sum of eighteen hundred and fifty 
dollars: five hundred in cash, and the balance in the debts of William Kinchin, 
if he owes that sum, and if not in money. December 16th, 1843. Tuomas 
Green Davinson.” 

In January, 1844, the children of William Kinchin, by a former wife, brought 
suit against him for their maternal inheritance, and the settlement of the com- 
munity of acquets which had existed between him and their mother, which he 
had never liquidated. They made Davidson, to whom the land and slaves had 
been sold, a party to the suit, and claimed the undivided half of the property by 
inheritance from their mother, and a legal mortgage upon the other half for sums 
squandered, as they allege, by their father, and denied the claims of his second 
wife, and the validity of her purchase of the land and slaves. Kinchin denied 
the claims of his children by the first wife; charged fraud against the Davidsons 
in obtaining the sale of the land and slaves, and non-compliance with the pay- 
ments agreed to be made, and prayed that the sale might be annulled. The 
compromise which gives rise to the present suit, was thereupon made and 
entered, and signed as a judgment of court. 

By this compromise, it is clear that two things were done. The sale of the 
land and of the slaves Rachel and Jane, was annulled, and they were returned 
to Kinchin and wife; and the settlement between the father and his children as 
to the property so returned to him and his wife, was referred to the Probate 
Court of the parish of Livingston. But the sale of the slaves Clem and Minerva, 
which had been attacked by Kinchin and his children, was confirmed to John H. 
Davidson, the defendant, and their price was fixed at a thousand dollars. 

That price was to be settled between Davidson and his warrantors, Kinchin 
and wife. But how to be settled? By the payment to her of the thousand 
dollars? We think not; but by complying with the terms of the original sale 
which was thus confirmed. In the authentic act of sale, cash had apparently 
been paid, though not in reality; but an obligation of Thomas G. Davidson had 
been given to pay less than a third in cash and the balance in debts of William 
‘Kinchin. The words of the compromise, ‘*to be settled between Davidson and 
his warrantors,”’ fairly bear this construction. And it cannot be supposed for a 
moment that JohnH. Davidson, one of the parties, would have agreed to pay, 
by way of compromise, a thousand dollars, the full value of the slaves confirmed 
to him, when he had already, through his brother and in pursuance of the obli- 
gation given at the time of the purchase, settled and paid in cash and debts of 


William Kinchin about the same amount, although now evicted of the land and 
the other two slaves. 
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On this part of the subject there can be but little doubt; but the counsel of Coumpyry ; 


the plaintiff has raised and urged with force, and indeed the case presents a micieene, 


much more difficult point. He contends, that the two slaves, Clem and Minerva, 
were the property of the plaintiff by their adjudication to her in the suit against 
her husband ; that she sold them to the defendant, and that their price could not 
legally be appropriated to the payment of her husba debts, and that, there- 
fore, she is still entitled to recover it. He states the question thus: ‘does the 
wife bind herself for her husband, or conjointly with him, for his debts, by sell- 
ing her property for the consideration of having his debts taken up?” And taking 
it for granted that she does, he relies upon article 2412 of the Code, which inca- 
pacitates a wife from becoming security for her husband’s debts; and 1784, which 
recognizes that incapacity and forbids contracts between the husband and wife. 
He relies also on the opinion of the late Supreme Court in the case of Curry 
v. Brown et als., Gasket v. Dimitry, and other authorities to the same effect. 

In the case of Gasket v. Dimitry, the wife renounced her rights upon pro- 
perty of her husband in favor of one to whom he was about to give a special 
mortgage. It was held, that notwithstanding her renunciation she might claim 
her rights in preference to the mortgagee. The decision occasioned general 
surprise, and, before it became final, the Legislature passed a law limiting the 
time within which a wife might attack her renunciation already made to forty 
days, and enabling wives in future to make valid renunciations of their rights 
upon the property of their husbands. But even that decision did not proceed so 
far, as that the wife might attack the forced sale under the mortgage, or recover 
the proceeds from the mortgagee, when realized by the sale of the mortgaged 
premises; though the presiding judge, in rendering the opinion, observed, that 
“the wife might validly sell or mortgage her property, but such contracts must 
be made for her own benefit, or for the mutual benefit of herself and husband, 
by which she calculates on gain. Yet, admitting these contracts to be com- 
pletely binding on her, it does not follow as a corrollary that she could give her 
property in payment of the debts of her husband, without being able to rescind 
the contract.” And another of the judges, in answer to an argument at the bar, 
that the wife might sell her paraphernal property, and nothing prevented her 
from.paying a debt of her husband out of the proceeds, observed: ‘It is not so 
clear that in such a case she might not recover back from her husband’s creditor, 
money paid under such circumstances; money which she did not owe, and 
which she could not validly promise to pay.” 

These principles were cited with approbation in the case of Curry v. Brown, 
12 R. R. 82; and it was held in that and other cases, that in whatever form the 
wife might disguise her suretyship for her husband, she was not bound by the 
contract. The Senatus Consultum Velleianum of the Roman law was also cited, 
to show that the wife could recover back property sold by her to her husband’s 
creditors in payment of his debts. 

None of these authorities expressly embrace the present case, in whieh the 
wife sold property, not to her husband's creditors in discharge of his debts, but 
to one who was not his creditor, partly for cash and partly for an obligation to 
take up her husband’s debts, and now seeks to recover, not the property, but to 
compel the purchaser to pay the price a second time. And, in deciding the 
case, we are unwilling to extend the incapacity of the wife to contract, with a 
view to aid her husband, beyond that which is declared in the code in the articles 
cited. She is incapable of binding herself as his surety, and will be relieved 
from all obligations to that effect. 
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But our code does not restrain her, with the authority of her hus 
from alienating her paraphernal property; and when dispesed of, imposes no 
restriction upon her use of the proceeds, more than of any other money belong- 
ing to her. The courts, therefore, can impose none; and perhaps the freedom 
of trade, good faith, and_the true interests of society render it desirable that 
none should be imposed.-1t seems to me opposed to the real welfare of families, 
that the husband should be involved in and harrassed with honest debts, con- 
tracted perhaps in efforts to improve the condition of his family, with a wife 
rich in money, but rendered incapable by law of relieving him. 

This view of the subject renders it unnecessary to examine the bills of excep- 
tion with which the record is filled, nor the question whether or not the slaves 
were the paraphernal property of the plaintiff. She does not seek to annul the 
sale of the slaves, but to recover the price. The payments stipulated in the 
sale are proved to have been made, and she cannot recover them a second time. 

The claim of the plaintiff for the hire of the other slaves during the time the 
defendant held them, is entirely untenable. She sold them to him, and he pos- 
sessed them in good faith under her title until evicted by the suit. Though 
it terminated by a compromise, that can make no difference, since the legal 
question as to the right to the hire was expressly reserved. We know of no 
law or precedent for compelling an evicted vendee to pay his vendor damages, 
or, what is the same thing, compensation for the use of the property sold while 
he possessed it. 

The judgment of the district court is therefore affirmed, with costs. 

Rost, J. The objection of the want of capacity in the wife would present 
great difficulty, if this was an action to set aside the contract and recover the 
slaves. I incline to the opinion that she would have been entitled to recover in 
such an action. Butt he plaintiff, so far from resting her pretensions on the 
nullity of the contract, sues in affirmance of it, and seeks to recovor under it 
the price of the slaves. The question therefore does not arise. 

The validity of the contract being thus admitted, our inquiries must be limitted 
to the stipulations it contains; for it is clear, that although the plaintiff might 
have avoided it and recovered the slaves, she cannot alter it and compel the 
defendant to pay a consideration he did not promise. 

It being satisfactorily shown, that the portion of the price claimed was to be 
paid in the debts of William Kinchin, nothing remains for us to do but to affirm 
the judgment. 

Judgment affirmed, with costs. 

Suivei1, J. The plaintiff’s action is based upon the judgment, by consent, 
in 1845; and so far as the evidence enables me to understand the relations and 
intentions of the parties, the plaintiff does not appear to me to have made out 
any right under that agreement to the relief claimed in her petition. 

I concur, therefore, in the affirmance of the judgment. 

Eustis, C. J. For these reasons I also concur. 





New Orteans Gas Licgut Company v. B. BENNETT. 


Where an insolvent corporation is in the hands of a liquidator or receiver, it is proper that 
suits against the stockholders for contributions on arrearages of stock to pay debts of the cor- 
poration, should be conducted by the person thus vested with the powers of the corporation, 
8nd not by individual creditors of the corporation. 
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PPEAL from the District Court of East Feliciana, Stirling, J. E. T. Mer- ty = 
rick, for plaintiffs. Hardee and Bowman, for defendant. Z. S. Lyons, for e 
the State. The judgment of the court was pronounced by BENNETT. 

Rost, J. The plaintifis.are the holders of a large portion of the bonds issued 
by the Clinton and Port Hudson Railroad Company, and secured by stock mort- 
gages. The company being insolvent, and its charte® having been declared for- 
feited by a decree of court, they claim from the defendant the entire amount of 
the stock for which he subscribed; and pray that the property mortgaged by 
him to secure it be subjected to their claim. 

The district attorney in behalf of the State, and the liquidator appointed under 
alaw of the State to settle the affairs of the company, have intervened ; both 
averring the indebtedness of the defendant, and claiming the right to recover the 
amount of his subscription by preference to the plaintiffs. ‘The judge of the dis- 
trict court dismissed the intervenors, and gave judgment in favor of the plaintiffs, 
as prayed for. The defendant and the intervenors have appealed. 

We will first dispose of the claim in intervention. By the original act of 
incorporation, the capital of the Port Hudson and Clinton Railroad Company 
was fixed at $100,000; and the board of directors were authorized to 
increase it to $200,000. By an amendment of the charter, passed in 1834, 
banking privileges were conferred upon the company, and its capital was 
increased to $500,000, one-half of which was to be raised by subscription for 
stock in the usual way, and the other half by loans to be effected on the bonds of 
the company ; the payment of these bonds, and of the interest which would 
accrue on them, was to be secured by mortgages given by the stockholders upon 
immovable property and slaves to the aggregate amount of $300,000. The bonds 
to be issued by the company were to bear interest at the rate of five per cent per 
annum, payable half-yearly: $75,000 of said bonds were to fall due in eight 
years; $75,000 in fifteen years, and $100,000 in twenty years from that date. 

In 1836, the bonds of the company being still unsold, they made a conditional 
contract with the Gas Light and Banking Company, by which the latter agreed to 
purchase the entire amount of their bonds at par, and to lend them $100,000, at the 
rate of six per cent per annum, provided the Legislature would pass an act to 
exempt them from the obligation imposed by their charter to establish a branch 
at Port Hudson. This act was passed by the Legislature, and the Clinton and 
Port Hudson Railroad Company issued their bonds, bearing six per cent interest, 
for $100,000, and also bonds for $250,000, bearing five per cent interest, under 
their charter. These bonds were all taken at par by the Gas Light and Banking 
Company. The first series for $75,000 fell due the Ist of February, 1844, and 
the second series on the 1st February, 1851; the remainder will fall due on the 
Ist of February, 1856. 

On the 6th of February, 1836, the defendant and his wife executed their 
mortgage by notarial act to secure the thirty-six shares of stock, for the amount 
of which he is now sued. 

All the bonds sued upon were originally received by the Gas Light and Bank- 
ing Company under their contract ; and no doubt can exist that, when the Legis- 
lature sanctioned it, it was in contemplation of all parties that the bonds were 
pledged to that company to secure the loan, by the dispositions of the act of 
1834. e 

In 1837, the capital of the Clinton and Port Hudson Railroad Company was 
further increased to one million of dollars; the additional amount to be obtained 
by loans on their bonds, which bonds were alsoto be secured by new stock mort- 
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gages. The new stock was nearly all taken, and mortgages given to secure it. 
But a loan could not be effected upon those securities ; and finally, in 1839, the 
Legislature passed, by a constitutional majority, notwithstanding the veto of the 
governor, an act under which the bonds of the State were issued to the company 
for $500,000. By this act the company were to pledge to the State their capi- 
tal stock, and give a subrogation to all the mortgages which had been executed 
in its favor by all the stockholders, both under the original and amended charter, 
being, says the act, $750,000 in amount. 

The intervenors claim the preference in behalf of the State, under this act. 
Exceptions have been taken to their capacity to appear in behalf of the State, 
without express authority. But we deem it unnecessary to pass upon them, 
being satisfied that the holders of the bonds are entitled to be paid by preference 
out of the stock mortgages. 

The sixth section of the act of 1834, provides, that, to secure the payment of 
the capital and interest of the bonds, the stockholders shall be bound to give mort- 
gages to the satisfaction of the president and directors of the company. Acts of 
1834, p. 117. This section, if it has any meaning, pledges the stock mortgages 
for the redemption of bonds and the payment of interest by preference to all other 
debts of the company ; being, in a legal point of view, a part of the contract sanc- 
tioned by the Legislature under which the Gas Light and Banking Company 
acquired the bonds, it was unnecessary to refer to it in the act of 1836; and the 
omission to do so cannot impair the rights of the plaintiffs. 

It is said that the stock mortgage in this case could not have been one of those 
given in pledge; because it was executed after the passage of the act of 1836, 
and after the bonds had been made by the company and delivered to the Gas 
Bank. By a reference to the fourth section of the act of 1834, it will be per- 
ceived, that the books of subscription for the stock to be secured by mortgage 
were to be opened immediately after the promulgation of the act, and to be kept 
open for the two ensuing months; at the end of which time they were to be 
closed, and the largest subscriptions reduced, if the aggregate amount exceeded 
$300,000 ; and if all the stock had not been subscribed at the time of closing the 
books, they were to be re-opened on the first Monday of June following, and to 
remain open until the entire amount was subscribed. 

Under this provision the books were kept open till 1836, when the defendant 
and his wife became stockholders, and gave the mortgage required. Under 
those circumstances, the date of the mortgage is quite immaterial. It is suffi- 
cient that the stock subscribed by the defendant and his wife formed part of the 
subscription under the act of 1834: that act makes no distinction between the 
stock taken before its promulgation, and that which was subscribed afterwards. 

We are of opinion that, under the contract between the Gas Light and Bank- 
ing Company and the Clinton and Port Hudson Railroad Company, the right of 
pledge in those mortgages vested in the Gas Light and Banking Company, and 
that it could not be taken away from them by subsequent legislation. The act 


_ of 1839 must therefore be restricted in its operation to the stock subscribed under 


the actof 1837, and the intervention in behalfof the State was properly dismissed. 
The defendant excepted to the petition on the following ground: That if he 
is at all indebted on his stock mortgage, it is to the Clinton and Port Hudson 
Railroad Company ; that the said company is now in liquidation, and the liqui- 
dator appointed to represent it is alone authorized to claim from him. 
This exception was overruled by the district court; and the counsel for the 
plaintiffs places the correctness of the ruling on the ground that it clearly results 
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from the decisions of this court in the cases of Meeker v. The Clinton and Port N. O. Gas " 









































Hudson Railroad Company, 2d Aun. 973, and Langfitt and Perry v. Brown, eames —_— 
5th Ann. 232, that the bondholders alone have the right to enforce the stock BENETT 
mortgages. 


These decisions had exclusive reference to stock pledged to the State, and 
rested upon peculiar legislation. They are not applicable to a case in which the 
subscription and the mortgage given to secure it have become the collateral 
security of an individual creditor. Our observation in the case of Langfitt and 
Perry v. Brown, that the holder of the stock mortgage, whoever he be, must take 
precedence of the mortgage given on the same property to secure a luan, does 
not imply the want of power in the liquidator to collect the fund out of which 
the payment is to be made. He is vested by law with all the powers of the syn- 
dics of insolvent estates; and we have no doubt that the intention of the Legisla- 
ture in appointing him was, that he should do all acts necessary to the final 
liquidation of the company, so that the stockholders should not be harrassed and 
their substance wasted by separate suits with the creditors. 

In cases where joint stock companies have been dissolved and are unrepresented, 
courts of equity will sustain a bill by one or more of the creditors in behalf of 
all who choose to come in against all the stockholders. In this action each 
stockholder is compelled to pay his proportion of the whole debt, provided it does 
not exceed the amount of his unpaid subscription for stock ; and the money thus 
paid is divided among the creditors in proportion to their respective claims. Vose 
v. Grant, 15 Mass. R. 505. Angell and Ames on Corporations, 540. 

It has also been held in such cases, that where parties are so numerous that 
it is either impracticable or inconvenient to bring all before the court, the purposes 
of justice would or might be defeated by requiring their presence ; and a court 
of chancery will make such a decree as it can without them. The leading case 
in which this principle was recognized is that of Wood et al v. Drummer et al. 
3 Mason, 388. In that case the available assets of the company had been distri- 
buted among the shareholders as dividends of stock, and the company had been 
dissolved without provision being made for the payment of its debts. Some of 
the creditors sued part of the shareholders, alleging a fraudulent division of the 
capital stock to their prejudice. ‘The exception was taken, as it has been in this 
case, that no action could be maintained against any of the shareholders until 
they were all in court. That exception was overruled, on the ground that it 
would be extremely inconvenient, if not impracticable, to make them all parties, 
and the court proceeded to decide the case on its merits. But even in such a 
case, Judge Story, who presided, did not feel himself authorized to give judg- 
ment against each of the defendants for the entire dividends of stock received by 
them; and, to save the rights of other creditors, only adjudged them to pay out 
of those dividends so much of the debts due to the plaintiffs as the number of 
shares held by them in the capital stock bore to the whole number of shares of 
said stock. 

Under the equity powers vested in this court, the liability of shareholders to 
creditors on account of unpaid stock was recognized by our predecessors in the 
case of Cucullu v. Union Insurance Company, 2°R. R. 577; and again, by this 
court, in the case of Brown against same defendants. 3d Ann. 177. In these 
cases the company had ceased to exist, and had had for_years neither a known 
place of business, nor directors or other officers; and the action against the 
shareholders was maintained, aya last resort, and the only means of preventing a 
denial of justice. 
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But it is to be observed, that the liability of shareholders results from a contract 
entered into by them with the company ; and that whenever the company or 
its assets are under the management of proper officers, acting in a corporate 
capacity, that contract should, on principle, be enforced through those officers. 
In all cases of insolvency the interest of the mass should govern ; and it is mani- 
festly for the common advantage of the creditors that their equities should be 
worked out through the corporation. If its legal representatives neglect to call 
in the debts due by the shareholders for stock, so as to enable the company to 
pay its debts, a creditor can compel them to enforce contribution from the share- 
holders according to their subscription. Angell and Ames on Corporations, 
540, 544. 

In furtherance of this view of the law, in the late case of Theodore O. Stark, 
5th Ann. 740, we sustained the appointment of a receiver appointed by the district 
court to take charge of assets, under the control of the court at the time, and 
belonging to an insolvent bank otherwise unrepresented ; and we recognized his 
power to make calls upon the holders of unpaid stock for the payment of the 
debts of the bank. Under that decision, the remedy of the creditors is to apply 


- to the court for an order to the receiver to make calls, and to have him dismissed 


if he fails to obey it. , 

There is nothing in the case of Purton v. New Orleans and Carrollton Rail- 
road Company, which conflicts with the principle of that decision. In Purton’s 
case we merely held that shareholders were in all cases bound towards the 
creditors of the company, up to the full amount of their subscription. 

But the questions how and by whom their liability were to be enforced, was left 
undetermined. It was urged in argument, that the amount of the bonds held by 
the plaintiffs, and the interest due on them, exceeds the entire amount of the 
stock mortgages ; and that, as every shareholder is bound to pay his subscription 
in full, there is no objection to allowing the plaintiffs a direct action against them. 
The answer to this argument is, that the plaintifis do not hold all the bonds origi- 
nally purchased by the Gas Light and Banking Company, and that $100,000 of 
those bonds are not yet due. The amount of bonds and interest now matured, 
even if the plea of prescription filed by the defendant in the first series should be 
overruled, would amount to much less than the aggregate subscription for stock, 
Under that state of facts, such a proportional amount only of the subscription as 
will be sufficient to pay the matured debt can be recovered from each shareholder; 
and in case any of them are insolvent, and the property mortgaged by them has 
perished or greatly deteriorated in value, the question whether the loss arising 
from such insolvency is to be borne by the creditors or by the shareholders, is 
one which the latter have the right to submit to the judiciary, before they are 
finally adjudged to pay. A recovery against them individually for the full amount 
of their subscription, would necessarily defeat that right. We are of opinion 
the exception should have been sustained. 

It is therefore ordered, that the judgment in this case be reversed, and that 
there be judgment against the plaintiffs, as in cases of non-suit ; with costs in both 
courts. ; , 
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Francois Griset v. StreaMeR Oxtvia and Owners. 


Where a butcher has supplied the steward of a boat with meat, the vessel is liable for the 
price, although there may have been, without the knowledge of the butcher, a private 
contract between the owners and the steward, by which the latter had leased the eating 
department of the vessel. 

A person called in warranty may be a witness for the plaintiff in the suit, where his interest, 
if he has any, is identical with that of the defendant. 


PPEAL from the First District Court of New Orleans, Larue, J. C. 
Dufour, for plaintiff. C. Roselius, for defendant. The judgment of the 
court was pronounced by 

Rost, J. The plaintiff, who is a butcher, sues the defendants on a bill of 
meat furnished to the steamer Olivia, through her steward A. Feuille. 

The defendants pleaded a special contract, by which their steward had leased 
the eating department of the steamer. They denied their liability and called him 
in warranty; he answered, stating the bill of the plaintiff to be correct, and that 
the provisions therein detailed had been used on board of the boat. 

There was judgment in favor of the plaintiff against the defendants for the 
amount claimed, with privilege on the steamer Olivia, and a like judgment in 
favor of the defendants against the warrantor, Feuille, on his contract with them. 
The defendants have appealed. 

On the trial below, the plaintiff offered Feuille to prove that their claim was 
correct, and that the defendants were responsible therefor. The defendants 
objected to the competency of this witness, on the ground that he was a real 
party to the record, and that he had both a direct and indirect interest in the 
issue of this suit adverse to that of the defendants. The court admitted the 
testimony, and the defendants’ counsel took a bill of exceptions. 

We do not think that the citing of Feuil/e in warranty, makes him a party to 
the suit in the sense that excludes him as a witness. His interest in the event 
of the suit, if he had any, would be identical with that of the defendants who 
have called him in warranty; but we are of opinion that he has no interest in 
the event of the suit. The evidence was admitted on the ground that no such 
interest existed, inasmuch as whatever might be the decision as between the 
plaintiff and defendants, it would not affect the liability of Feuille under his con- 
tract with the defendants. In this opinion we concur. 

On the merits, Fueille was originally the steward of the steamer Olivia, and 
in the habit of purchasing daily supplies for its use. During the continuance of 
his employment, he made a contract with the defendants, by which, for the con- 
sideration therein stated, he bound himself to keep, for his own account, on board 
of the boat a restaurat for the convenience of passengers ; and at the same time 
to feed the officers and crew, about twenty in number; to provide servants for 
the boat, and to have all the washing of the linen of the boat properly done. 

This contract was never made public; and the plaintiff who had been furnish- 
ing meat to the boat, continued to do so without being aware of its existence. 
It is clear that he gave credit to the boat alone, and as he was justified by the 
course of conduct of the defendants in believing that he was dealing with the 
boat, the judgment must be affirmed. 

The judgment is therefore affirmed, with costs. 
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Witiram E. Leverica v. CLEMENCE Topsy. 


Where the real owner of property suffered one who held a simulated title thereto to mort- 
gage it, the property is bound for the mortgage ; and a purchaser at a sale of the property 
under an order of seizure and sale issued on the mortgage, will be protected in his pur- 
chase, although the real owner had established, in a suit commenced after the date of the 
mortgage against the mortgagor, that his title was simulated. 


PPEAL from the District Court of Jefferson, Clark, J. Benjamin and 
Micou, for plaintiff. Ogden and Duncan, for defendant. The judgment of 
the court was pronounced by © 

Preston, J. The plaintiff brings this suit for a square of ground in the city of 
Lafayette, in the possession of the defendant, with the buildings and improvements. 

A deed of sale to the square was made to Henry Locket, by William McCaw- 
ley, by act passed before F. Grima, Esq., notary, on 2d of November, 1838, for 
the price of $9000, payable at one, two and three years’ credit. 

Locket mortgaged the property to the Merchants’ Insurance Company of 
New Orleans, by an act passed before the same notary, datéd 2d of March, 
1842, for a loan of five thousand dollars. 

There was a balance of $3500 due by him on the loan, and on the 30th of 
March, 1847, the company issued an order of seizure and sale against the pro- 
perty. The property, however, was not sold in consequence of William T. 
Hepp becoming security for the debt, if not paid in six months. The,debt was 
not paid by Locket, and on the 10th of October, 1849, Hepp paid the debt, and 
took a notarial subrogation of the rights of the company to the mortgage against 
Locket. 

On the 30th of January, 1850, Hepp issued a pluries writ of seizure and 
sale; and on the 30th of March, 1850, the sheriff, after advertising and apprais- 
ing the property, adjudicated it at a public sale to the plaintiff, who, finding the . 
property in the possession of the defendant, on the 9th of May, 1850, brought 
this suit to recover it. 

The defendant answered that the sale was a nullity, because Locket never had 
the ownership or possession of the property. She alleges that one Thomas 
McKinney, out of strong obligations of gratitude to her late husband, and motives 
of friendship for herself and family, placed in the hands of Locket a large sum of 
money to purchase and establish a home for her and her children ; and that 
Locket purchased the property with those means and that money which was 
through him donated to her; that she has been notoriously in possession of the 
property as owner for more than ten years, and had expended twelve thousand 

,dollars in its improvement. 

She alleges further, that, on the 12th of January, 1850, Locket brought a 
petitory action against her for the property, to which she answered, pleading the 
same matters ; and that the sheriff’s sale took place after issue joined in that suit ; 
that Leverich therefore purchased a Jitigious right, had paid only a small partof the 
price, and that she was entitled to the property on paying that sum: further, 
she claimed, if these pleas failed, the twelve thousand dollars she had expended 
in improving the property, the improvements being worth that sum. 

On the day the suit was about to be tried by the jury, the defendant filed an 
exception, that the plaintiff, by the sheriff’s sale, had acquired only the rights of 
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Locket to the property ; that at the date of the sale the suit between her and Levericu 


Locket was pending ; that the plaintiff's rights could only extend to have himself 
subrqgated to Locket’s rights, and substituted for him in the suit between them ; 
and that his suit should be dismissed on account of the lis pendens. She more- 
over excepted that the suit between her and Locket had been terminated by a 
judgment in her favor, which she pleaded as res judicata against the plaintiff's 
claim. The court sustained these exceptions, and dismissed the suit. The 
plaintiff has appealed. 

To sustain the plea of lis pendens, or res judicata, not only the subject but the 
parties in the pending or adjudged suit must be the same, or privies to the par- 
ties in the pending or adjudged case. 

The subject matter of the present suit is the same square of ground which 
was in controversy between Locket and Mrs. Toby, and which has been adjudged 
to the latter: and Mrs. Toby, in reality, is defendant in both suits. But is 
Leverich a privy to Locket, and has he no rights which Locket could not exer- 
cise? He holds Locket’s title to the land, which, if it was not a better title than 
Locket could convey to him after the suit brought for the land, undoubtedly the 
suit pending a judgment in favor of Mrs. Toby would avail her. 

But he holds that title under a mortgage granted by Locket upon the land in 
1842. At that period Locket was, by the consent of Mrs. Toby, or those who 
acted for her, the owner of the land by the recorded title. Neither purchasers 
nor mortgagees were obliged to look beyond the recorded title, because no suit 
was then pending, or judicial claim on behalf of Mrs. Toby for the title; nor 
was there on record anything to show that Locket held the land for her, as she 
has since established by suit and judgment. The mortgage created an absolute 
right in the mortgagee to sell the land for the satisfaction of his debt, if not paid 
by Locket or those interested. The right to sell implies the correlative right in 
another to buy. Ifthe mortgage was fraudulent as to Mrs. Toby, third persons 
could not be affected by the fraud, as she had brought no suit to make it known; 
as she permitted the title to remain in Locket, third persons, even if they knew 
it was her property, had a right to believe that he was making the mortgage for 
her benefit. Whom she trusted others might well trust, so far as to apprehend 
no disturbance by her. 

Now, under these circumstances, Locket mortgaged the land, and even with 
the pact de nonalienando. He bound himself not to alienate it to the prejudice of 
the mortgage. He, of course, bound himself to warrant the title to the property. 
He cannot be permitted to violate these obligations to the prejudice of innocent 
third persons, and defeat their rights by not defending a suit for the land; and 
they cannot be defeated by Mrs. Toby, becuuse she permitted the land to 
remain in Locket’s name, and by so doing enabled him to injure innocent third 
persons, if she can repudiate his mortgages. 

Mortgages would be truly unprotected, if secret but real owners of the mort- 


gaged premises might defeat their rights by showing that the title of the mort-’ 


gagor was held by simulation for them. The simulation, if thus used, would 
become a fraud which our laws could never tolerate. 

lf any matter is better settled in our jurisprudence than another, it is that 
the simulation of acts cannot affect the rights of third persons acquired against 
the apparent owner of the property. 

Bond fide titles and mortgages, if not recorded in the proper conveyance or 
mortgage offices, have always been postponed to subsequent titles or mortgages 
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duly recorded. How little reason, therefore, is there for pretending a different 
principle as to secret and unknown titles. 

The defendant is entitled to the trial by jury on the merits of the case, which 
she asks, and possibly may establish such knowledge of herrights on behalf of the 
plaintiff, and combination with Locket to injure her, as may defeat his claim. 

The sheriff, as alleged, did not, under the order of seizure and sale, take actual 
possession of the property, so as on its adjudication to deliver actual possession 
to the purchaser, unless prevented by legal opposition or injunction. It was a 
great irregularity. The executory process does not issue against a mere right, 
but against property. The necessity of a suit for the property indicates that 
this irregularity existed. Still it is doubtful whether the defendant can take 
advantage of the irregularity, having caused it by her own opposition. It is for 
the parties and the court to settle all these matters legally and equitably on the 
trial of the case on its merits ; for which it must be remanded. 

The judgment of the district court is therefore reversed, the exceptions of lites 
pendentes and rei judicate overruled, and the case remanded for a new trial on 
its merits; the appellee to pay costs of the appeal. 





z 


Evpnrasige D’Apremont v. JEREMIAH Berry. 


The principle, that the payment of the sum for which a litigious right is sold, discharges it, 
is not applicable to a forced sale, but merely applicable to conventional assignments. 

The act of March 17th, 1823, disqualifying an insolvent from being a witness in any suit 
brought by his creditors against his estate, was repealed by the subsequent enactments of 
the Civil Code. The law only applied, during its existence, to surrenders of property 
under the State laws. 

In a suit, the object of which is to establish the extent of the community, a receipt given by 
the husband to the wife is admissible in evidence; the objection being as to its effect and 
not as to its admissibility. 


PPEAL from the Parish Court of the Parish of Orleans, Maurian, J. P. 

Soulé and Seth Barton, for plaintiff. Duncan, for defendant. Hennen, 

for intervenor. The judgment of the court (Preston, J., not sitting in the case, 
having been of counsel) was pronounced by 

Rost, J. The plaintiff claims some town property bequeathed to her by her 
sister, the late wife of the defendant. The defendant claims one-half of the 
value of the improvements made on the property during the existence of the 
marriage, and as he alleges with the funds of the community. 

After issue joined, Jesse Cowand, a judgment creditor of Berry, caused the 
rights and claims of the said Berry in the suit to be sold under execution, and 
purchased them for the sum of $105. He then intervened and caused himself 
to be recognized as the real defendant in interest. At this stage of the proceed- 
ings, the plaintiff tendered one hundred and five dollars to Cowand, and claimed 
to be released by the payment of that sum. 

It has been settled by repeated decisions, that the principle that the payment 
of the sum for which a litigious right is sold discharges it, is not applicable to a 
forced sale, but merely to conventional assignments between individuals capable 
of contracting. 7 N.S. 228. 4L.R. 395. Early v. Black, 12 L. R. 205. 
Code of Practice, 690. C.C. 2624, No. 2. 

The case fot being in a situation to be tried on its merits, we can only pass 
upon the bills of exception. 
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The first was taken to the refusal of the court to admit the testimony of Jere- — 


miah Berry, who had been discharged asa bankrupt by the District Court of 
the United States, after the sale of his rights in this suit to Cowan. The court 
refused to hear him, and based its refusal on a law passed in 1823, declaring the 
insolvent incapable of appearing as a witness in any civil suit brought either by 
the mass of the creditors or by any of his debtors or creditors. 

This act of 1823 was passed with exclusive reference to insolvents who had 
made a surrender, either voluntary or forced, of their property under the State 
laws, and still remained liable for their debts, if they came to better fortune. It 
would not, if it was still in force, be applicable to insolvents discharged from their 
obligations under the bankrupt law. But that act is no longer in force. The 
section relied on contains also a provision that the drawer of a note shall never, 
in any case whatever, be admitted as a witness in suits brought by the holder. 
against the endorsers. 

In the case of Waters v. Petrovich and Blanchard, 19 L. R. 584, it was held, 
“that all acts of the Legislature, in every case for which it had been provided 
by the code, were repealed by the repealing clause forming the subject matter 
of art. 3521; that the code only lays down general rules, and that the expres- 
sion every case used in the article, means every category or class of cases or 
subject matter upon which the code contains express provisions; that the part of 
the code which treats of the proof of obligations and of that of payments, estab- 
lishes general rules relating to the cases in which testimonial proof may be 
admitted, and under what restrictions and in what cases it is inadmissible; that 
it declares who shall be a competent witness and enumerates certain exceptions 
to the rule it establishes; that, but for the last article of the code, the provision 
in the act of 1823 might be considered as another exception to that rule; but 
that it clearly comes within the letter and spirit of the repealing clause and is no 
longer in force.” 

This view of the law, in which we concur, is equally applicable to the case 
under consideration, and in conformity with it we held, in the case of West v. 
His Creditors, that the discharged bankrupt was a competent witness, when 
called to testify against his own interest. In this case, the title of the insolvent 
to the claim in controversy had passed from him before his failure, and he could 
have no interest in the event of the suit. 1st Ann. 365. 

The second bill of exceptions was to the opinion of the court admitting in 
evidence a due bill or receipt given by Berry to his wife during marriage. ‘The 
objection raised goes to the effect, not to the admissibility of the evidence. It is 
admissible as a declaration of Berry tending to charge him. But under the rule 
of law c’est donner a sa femme que de reconnaitre en avoir recu quoique ce 
soit, it may not be sufficient, per se, even against the husband. Asa general 
rule the origin of paraphernal funds should be shown. Succession of Guille- 
main, 2d Ann. 634. 

One of the main issues in the cause is, whether the improvements of which 
the defendant claims the value were paid for out of community funds. Under 
that issue, the evidence offered by the plaintiff to show private funds of the 
deceased in the hands of her husband, to any amount not exceeding the value of 
the improvements, was admissible without a plea in reconvention. 

It is ordered, that the judgment in this case be reversed, and the case 
remanded for further proceedings according to law; with directions to the district 
judge to admit the insolvent as a witness. It is further ordered, that the plain- 
tiff and appellee pay the costs of this appeal. 
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A. F. Dunsar & Co. v. Joun S. Huenes. 


Where A. entrusts funds to B. to pay over to C. the latter has not the right, in case B. mis- 
applies the funds, of proceeding against him under the 10th section of the act of March, 
24th 1840, abolishing imprisonment for debt. That right exists in A. alone. 

Where an agent receives money withinstructions to pay it over to a third person, upon his 
neglecting to do so the third person may maintain an action against him for money had and 
received for his use. 

It is a settled rule of the law of mandate, that if the instrument confirming the mandate be 
not expressed in plain and unequivocal terms, free from ambiguity, but is susceptible of 
different interpretations, and the agent is thereby misled, the principal will be bound and 
the agent exonerated. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
C. W. Hornor, for plaintiff. E. £. Goold, for defendant. The judgment 
of the court was pronounced by 

Rost, J. The plaintiffs allege that the defendant has collected, and fradulently 
withholds from them, funds placed in his hands for their benefit by their debtor, 
Asa D. Gove. They pray that he be arrested and held to bail, under a section 
of the act of 1840, abolishing imprisonment for debt, and that he be adjudged 
to pay them the amount of their claim against Gove. 

The defendant pleaded the general issue; and further averred that he never 
was instructed by Gove to pay over to the plaintiffs the funds in his hands, but 
simply directed to use his discretion in the disposal of those funds, and that he 
was justified by his instructions in paying them over to R. F. Nichols § Co., 
which he alleges he did. He also claimed damages in reconvention. 

The district judge being of opinion that Gove alone could proceed against the 
defendant under the act of 1840, gave judgment in his favor, and dismissed the 
claim in reconvention. The plaintiffs have appealed. 

We concur in the opinion of the district judge, that the provision in the act 
of 1840, under which the defendant was arrested and held to bail, cannot be 
invoked by the plaintiffs in the present action ; but as the allegations and prayer of 
the petition are sufficient to maintain an action for money had and received to 
the plaintiffs’ use, it is necessary to pass upon the evidence adduced in support 
of them. 

The record shows that R. F. Nichols § Co., Asa D. Gove and John S. 
Hughes, each for one third, had formed a company to trade in fruits in the 
Mediterranean, and that Hughes kept the books of that company. At the date 
of the transaction which has given rise to this controversy, the company had suf- 
fered losses, and Gove was indebted to it and to the other partners individually. 

Gove was then under acceptance to the plaintiffs of, what is called in the record, 
the ** Baker draft” for $1500, which was about to mature. Having no means 
at hand to meet that draft, he left for Cincinnati, where it appears he had friends, 
after having appointed the defendant his general and special attorney in fact by a 
notarial act. Soon after, he sent to the defendant, from Cincinnati, three ac- 
ceptances for $500 each, with instructions, upon which the plaintiff relies in sup- 
port of his claim. The letter of instruction is as follows: ‘+ Enclosed, you have 
Amos Gove’s draft on Sturges and Wright, for $500, say five hundred dollars, 30 
days date, to pay a part (due 3d September, ) of Baker’s draft for $1500. My 
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brother is making arrangements, and probably will to-morrow send you two 
other bills of $500 each, having some little time to run, that I must leave with 
you to act, as in your judgment may be for the interest of all concerned, to ne- 
gotiate and pay or not pay the draft. I have not the face to ask you or Hewson 
to advance the cash, unless you have satisfactory security; of this you must 
judge and act accordingly.” 

According to the plaintiffs, the meaning of these instructions is, that the accep- 
tances sent or their proceeds, if discounted, were to be applied to the payment 
of the Baker draft, and that the only discretion left the defendant, was to dis- 
count those acceptances and take up the draft at maturity, or wait till the accep- 
tances matured and then pay the plaintiffs. 

The defendant insists, that the discretion left to him was to determine whether, 
in the interest of all concerned, the remittance was to be applied to the payment 
of the Baker draft, or of other debts of Asa D. Gove; and that in the honest 
exercise of that discretion, he applied it to the payment of other acknowledged 
debts of Gove. 

It is shown by the testimony of Gove, that the remittance was intended to pay 
the Baker draft ; and it may be conceded, that the instructions given fairly con- 
veyed that meaning. But it cannot be denied that they are couched in ambigu- 
ous language, and susceptible of the interpretation which the defendant put upon 
them. Under those circumstances, it is not necessary for us to determine 
which of the two interpretations should have controlled the other, it being a 
settled rule of the law of mandate, that if the instrument is not expressed in 
plain and unequivocal terms, free from ambiguity, but the language is fairly 
susceptible of different interpretations, and the agent, in fact, is misled and adopts 
and follows one when the principal intended the other, there, the principal will 
be bound, and the agent will be exonerated. Story on Agency, par. 74. There 
being nothing in the record to show bad faith on the part of the defendant, Gove 
is bound under that rule by the application which his agent made of the fund to 
the payment of other debts ; and no stipulation pour autrui ever existed of which 
the plaintiffs can take advantage. 

It may further be stated, that there is evidence in the record showing that 
Gove on his return appeared satisfied, and made no objection to the application 
made of the bond by Hughes. 

The judgment is therefore affirmed, with costs. 





Grorce Patterson v. J. B. D’AuTERIVE. 


An action will lie against a commissioner of an election who refuses to receive a vote from 
malice, and with intent to deprive a citizen of his right of franchise. 


PPEAL from the District Court of Jefferson, Clarke, J. A. W. Jourdan, 
for plaintiff. F. H. Thompson, for defendant. The judgment of the court 
(Preston, J., declining to sit in the case) was pronounced by 
Eustis, C. J. This is an action against the commissioners of an election 
held in the parish of Jefferson, for damages for maliciously refusing to allow the 
plaintiff, a duly qualified voter, to give his vote at a general election in Novem- 
ber, 1849. The district judge dismissed the petition, on the ground that the 
action could not be maintained. The plaintiff has appealed. 
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The plaintiff alleges, that his vote was refused by the defendants maliciously, 
in order to injure him and deprive him of his legal rights. 

The judge erred in dismissing the plaintiff’s petition. An action of this kind 
will lie against the commissioners of an election,’ when their decision is not the 
result of error, but of malice, and intent to deprive the citizen of his right, or to 
overawe and control him in its exercise. Bridge v. Oakey, 1st Ann. 969.. Ib. 
12 R. R. 638. Dwightv. Rice, 5th Ann. 580. Jenkins et al. v. Waldron, 11 
Johnson’s Rep. 114. 

The judgment of the district court is therefore reversed, and the case remanded 
for further proceedings ; the appellees paying the costs of this appeal. 


OPPO LPL PL iene 


Wutson and Gieason v. SAMUEL CHURCHMAN. 


Where a judgment of the Supreme Court, after recognizing the plaintiff’s right to recover, 
remands the cause for the purpose of fixing definitely the amount, it is not such a final 
judgment as renders the security on the appeal bond liable. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Elmore and King, for plaintifis. E. A. Bradford and E. L. Goold, for 
defendants. The judgment of the court was pronounced by 

Eustis, C. J. This is an appeal taken by the sureties from a judgment on an 
appeal bond given by George Gilchrist, as principal, and the appellants as his 
sureties, in the Court of the Fourth District of New Orleans, on the 9th day of 
May, 1848. ~ It recites, that Gilchrist had on that day taken an appeal from a 
certain final judgment rendered against him in the suit of Wilson and Gleason 
v. Churchman. The condition of the bond is, that if Gilchrist shall prosecute 
his appeal, and satisfy whatever judgment may be rendered against him, or that 
the same shall be satisfied by the proceeds of the sale of his estate, real or per- 
sonal, if he be cast in the appeal; otherwise, that the sureties shall be liable in 
his place. 

In January, 1848, a quantity of flour was seized under a writ of sequestration 
against Churchman, at the suit of the plaintiffs, on board of a ship commanded 
by Gilchrist, bound for Philadelphia, for which port it had been shipped by 
Churchman. Gilchrist bonded the flour and retained it on board. He made 
himself a party to the suit by way of third opposition, alleging his obligations as 
a common carrier to deliver the flour to its consignee at Philadelphia, the bill of 
lading having been forwarded to the consignee before the service of the seques- 
tration. On the 28th of April, 1848, the opposition of Gilchrist was dismissed ; 
and from the judgment dismissing the opposition he took an appeal and gave the 
bond sued upon. On the appeal, this judgment was affirmed, but the sequestra- 
tion was set aside at the plaintiffs’ costs, and the case was remanded for the sole 
purpose of ascertaining the value of the flour sequestered, and of rendering 
judgment for such value in favor of plaintiffs against Gilchrist, &c. Wilson v. 
Churchman, 4th Ann. 456. The cause being remanded, judgment was rendered 
against Gilchrist for the sum of $3300 with interest, on the 13th of March, 
1850. On a return of nulla bond to an execution issued on this judgment, the 
sureties on the appeal bond were condemned to pay the amount of the judg- 
ment; and from this judgment against them have taken this appeal. 
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The only question before the court is, whether the decree of this court is 
such a judgment against Gilchrist as authorized the judgment rendered by the 
district court against the appellants on the appeal bond. The case is so presented 
by the counsel for the appellees, and all matters touching the responsibility of 
Gilchrist are foreign to it. The case presents a question of law, and nothing 
else. 

The judgment of this court affirmed that of the district court dismissing the 
opposition of Gilchrist; it set aside the sequestration, and remanded the cause 
for the purpose of the plaintiffs having judgment in the court of the first instance 
for the value of the flour, to be ascertained by evidence to be administered, sub- 
ject to credit for such portion of the price of the flour as the said plaintiffs may 
have received from Churchman. 

Had there been any precedent of sureties on an appeal bond being held liable 
except on a final judgment of the appellate court, either under our system or 
that of the English or American courts, the diligence of counsel would have 
furnished it to us. We have been able to find none. Atthe same time, decrees 
of our appellate court, final as to some things, and referred for determination of 
others to the court of the first instance, are of frequent occurrence in courts of 
chancery and in our courts. In the recovery of successions in suits for land, 
the title is often established by a decree, and the case remanded to ascertain and 
liquidate the amount due, or allowed for improvements, rents, &c. Cases are 
often remanded for the more correct ascertainment of damages. We know of 
no instance in which sureties on an appeal bond have been held liable except on 
the judgment of the court of the appeal. 

The article 575 of the Code of Practice, providing for an appeal bond staying 
execution, evidently looks to the responsibility attaching in a definitive judgment 
onthe appeal, and seems to us to exclude the idea of the surety binding him- 
self to abide by the action of any court other than that of the court to which the 
appeal is taken. The same sense, we think, prevails in the article 579. 

The article 595, in establishing the mode of recourse against the surety on the 
appeal bond, pre-supposes that, on the execution of the judgment of the appel- 
late court, sufficient property of the appellant is not to be had. 

But there is another objection to the plaintiffs’ recovery. The decree of the 
Supreme Court, on the appeal of Gilchrist, is not final, but of that class of 
decrees known as interlocutory, in contradistinction to final decrees. It directs 
the allowance of whatever sum Churchman may have paid the plaintiffs on 
account of the flour. There may be nothing due the plaintiffs after the allow- 
ance of this credit, or the sum may be so small as to be classed among those 
things of which the law takes no heed. 

This judgment wants the essential requisite of a final judgment. It wants 
certainty. Sententia debet esse certa. If what is due and to be recovered is 
not explained in the judgment, or in some act referred to, the judgment is in no 
sense final. Pothier on Obligations, de re judicata, § 866. 

The judgment of the district court is therefore reversed, and judgment 
rendered for the appellants, with costs in both courts; reserving to the plaintiffs 
the right to collect from the said sureties on the appeal bond the costs of the 
opposition of Gilchrist incurred in the district court. 
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Joun Birp v. ViILLENEUVE LEBuanc et al. 


An agreement by an endorser to waive protest of a note does not dispense with notice of 
non-payment. 


PPEAL from the District Court of West Baton Rouge, Burk, J. J. M. 
Brunot, for plaintiff. George S. Lacey, for defendant. The judgment of 
the court was pronounced by 

Eustis, C. J. This is an appeal taken by the defendant from a judgment of 

the Court of the Sixth Judicial District rendered against him as the endorser of a 
promissory note of Samuel M. D. Clark. On the back of the note is written, 
‘‘I hereby waive protest on the within note.” Signed by the defendant. 
The defence is, want of notice of non-payment of the note. 
' We do not consider that by this consent to waive a formal protest of the note 
the party bound himself to pay the note at all events. We understand the rule 
of law to be, that agreements of this kind are to be construed strictly. In con- 
sidering the effect of an agreement on the part of an endorser to dispense with 
the protest, less restricted in its terms than this, we held, that the necessity of 
notice was not thereby waived. This decision was made on the authority of 
the case of the Union Bank v. Hyde. 6 Wheaton’s R. 574. 1 Ann. 314. 
Watt v. Bry. A decision to the contrary may be found in the case of Cod- 
dington v. Davis, 3 Den. 17. But, on a full consideration of the subject, we 
adhere to the rule laid down by the Supreme Court of the United States. 

It is not desirable in a mercantile community, that the defaults to pay bills or 
notes, when due, should be kept secret. It enables insolvents to maintain a 
false credit. We have had cases before us in which the waivers of protest 
have been the means of misleading the public as to the real situation of parties, 
and producing great injury thereby ; and this is a strong reason for holding to 
the old rule, and not encouraging waivers of protest by giving them a large con- 
struction. 

The judgment of the district court is reversed, and judgment rendered for the 
defendant, as in case of non suit; with costs in both courts. 





Mrs. Micaet Cox v. Extten McIntyre. 


Usurious interest which has been paid cannot be recovered back after the lapse of twelve 
months, nor can it be imputed to the original debt. 

An order of seizure and sale cannot be enjoined on account of an unliquidated claim for 
damages. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. C. 
Roselius, for plaintiff. C. Redmond, for the defendant. The judgment of 

the court was pronounced by 
Preston, J.. An order of seizure and sale was issued by the executrix of 
James McIntyre, upon a note and mortgage of Micael Cor for one thousand 
dollars, dated the 2d of July 1847, and payable one year after date. This suit 
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is an injunction against the order of seizure and sale. The plaintiff alleges that 
the note and mortgage was given for a loan, and that at the execution thereof 
she received but eight hundred and fifty dollars fromthe mortgagee, one hun- 
dred and fifty dollars having been deducted for usurious interest on the loan for 
one year; that when the note became due, being unable to pay it, two hundred 
dollars was extorted from her for its renewal for one year more; and being una- 
ble still to pay the note, the mortgagee agreed to suspend the payment six months 
longer, on extorting from her one hundred dollars. She alleges further, that 
shortly after the execution of the mortgage, she was compelled, by the threats 
and false representations of the mortgagee, to pay him seventy-two dollars and 
fifty cents on his demand of additional interest, and for notarial and lawyers fees 
for examining the titles and executing the act of mortgage: all of which sums, 
amounting to five hundred and twenty two dollars fifty cents, she alleges should 
be credited on the note, and that she should not be compelled to pay any interest 
at all on the same. 

An injunction was issued to that amount against the order of seizure and sale; 
but, on motion to dissolve, it was maintained for only two hundred and fifty dol- 
lars, and dissolved for the balance ; and the plaintiff has appealed. 

The two hundred and fifty dollars for which the injunction was maintained 
until a trial on the merits, consisted of the $150, which the plaintiff alleged was 
deducted from the face of the note when the loan was made, and the $100 
alleged to have been paid for the last renewal of the note. 

For the trial of the rule to dissolve the injunction, the allegations in the peti- 
tion are to be taken for granted; and on this supposition the injunction was 
clearly to be maintained for the first sum of one hundred and fifty dollars never 
received, but charged for usurious interest. As the defendant has not appealed, 
nor asked an amendment of the judgment, it becomes unnecessary to examine 
whether the injunction could be maintained for the last sum of $100 of usurious 
interest paid, especially since the act of 1844, which authorizes the recovery of 
usurious interest only for twelve months after it is paid. 

The other sums paid on account of interest and expenses on the loan, were 
paid more than twelve months before the order of seizure and sale on the mort- 
gage; and therefore could not be recovered back on account of usury alone. 
Acts 1844, p. 15. 

It was formerly held, that usurious interest paid might be imputed by the 
borrower to the capital. Dunford v. Bariteau, 5 M. R. 504. But that doctrine 
is abandoned, and sums distinctly paid as interest cannot now be recovered back 
or imputed to the capital. Cor v. Rowles, 12 R. R. 278. Millaudon v. Arnaud, 
4L.R. 543. Perrillut v. Puech, 2 L. R. 431. 

If, by the extortion alleged, any violence or fraud was intended, it gave rise to 
an action for damages, which could not be compensated against a liquidated 
demand by loan; and therefore the seizure and gale on such demand is not sub- 
ject to an injunction on account of it. Code of Practice, 739, No. 7. Copley 
v. Edwards, 5th Ann. 647. Smith v. Foster, Ib. 551. 

The district court rendered full justice to the plaintiff; perhaps enjoined more 
of the claim against her than should have been enjoined without security. 

The judgment is therefore affirmed, with costs. 





v. 
LEeBLanc. 













SUPREME COURT OF LOUISIANA, ™ 


Herman P. BensaMin v. Samvuet D. Davis et al. 


An error of the judge in fixing the return day of the appeal, will not be allowed to prejudice 
the appellant. Ifthe appeal be filed on the return day fixed by law, it is sufficient. 

Where armed men have pursued and shot, with ball or buck-shot, a slave, they must show 
the necessity which existed for thus shooting him, or they will be held liable for kis value- 


‘ from the District Court of West Feliciana, Stirling, J. C. Ralliff, 


for plaintiff, contended: This is an action brought by plaintiff against the 
defendants for the value of a slave by the name of Ned, alleged to have been 
killed by the defendants. The petition sets forth the time and manner of the 
killing of the slave, and alleges that the killing was the act of the defendants, and 
avers the slave to be worth the sum of $ , and prays judgment against the 
defendants in solido, for the amount, interest and costs. The defendants 
answered separately, but merely put in a general denial. 

Upon the merits, the killing of the slave Ned by defendants is fully made out. 
See testimony of Ackley Perkins, of George Williams, and of John Weder- 
strandt. The facts, as proven by the witness Ackley Perkins, are substantially 
as follows: the defendants came to the house of witness early in the morning 
with their negro dogs, and said they were going to hunt runaway negroes ; they 
went down into the plantation of witness, and were not long gone before witness 
saw them returning, one of them walking, and the negro boy. Ned lying across 
one of the horses, shot. They brought him to the house of witness; and after 
some ineffectual attempts to staunch the blood, the negro was sent home to 
Benjamin’s, his master, and next day he died of his wounds. The testimony of 
John B. Wederstrandt, who was one of the coroner’s inquest, fully describes the 
nature of the wounds, and the cause of the negro Ned’s death. 

The defendants attempted to justify, by trying to prove Ned was run away; 
this they endeavored to establish by several witnesses. This testimony was 
objected to by plaintiff's counsel, upon the grounds that the character of the boy 
Ned was not put at issue by the pleadings, and there was no allegation in the 
answer that Ned was run away. The court received the evidence, and plaintiff 
took his bill. They also proved by Perkins, that they brought in with Neda 
large carving knife that had been stolen or taken from his quarter, that was used 
there for cutting up meat, when they issued out allowances to the negroes. They 
also proved, by George Williams, that some of the dogs were cut with a knife, 
&c. All this was objected to by plaintiff's counsel, but admitted by the court, and 
bill reserved. This is, in substance, their justification. They also endeavored 
to prove that Francis Matt was a freeholder. This was also objected to, on the 
ground that a title to freehold could not be proved by parol. 

Then, the first question that presents itself to the mind is, was the boy Ned the 
property of Mr. Benjamin, the plaintiff, killed? If so, by whom was it done? 
That he was killed will scarcely be denied. If it is, then the testimony of Ack- 
ley Perkins, George Williams, John B. Wederstrandt, and Robert Chatham, 
before referred to, fully establishes the fact. Then, didthe defendants do it? 
No one saw them do it. But they were seen bringing the boy Ned home across 
one of the horses, badly shot, and fresh bleeding; and that the boy died next 
day, and an inquest was held over him. Have they attempted to account for 
the boy Ned’s being in that condition? Certainly not; but they have attempted 
to justify, by endeavoring to prove Ned was a negro of bad character; that he 
was runaway at the time, and that some of their negro dogs were cut with a 
knife, and that the knife brought home with them was stolen from Perkin’s 
quarter. They have attempted further to prove by Robert Chatham, that when 
he related to Benjamin what Davis had told witness about the killing of the 
negro, that he, Benjamin, said he wished they had killed the rascal. Now is 
not the conclusion irresistible, that Davis and Matt killed Benjamin’s boy Ned; 
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they were seen going-out in that direction in the morning, hunting runaway BE 


negroes, and soon returned with Ned badly shot, of which he died next day. Ben- 
jamin all the while wasabsent from home. 


at 
Davis was the overseer of Benjamin. This boy the day before Had given + 


some offence; Davis'attempted to flog the boy, and Ned run; this is the head 
and front of Ned’s offending. And Davis goes and gets Francis Matt and the 
negro dogs, and because Ned had not power of human endurance enough to 
stand and let the dogs worry him to their entire satisfaction, they shoot him down 
like a beef. Just imagine what eXcuse can two powerful, athletic men, with 
horses, guns, pistols, and dogs, in an open field, have for shooting an old negro 
down of forty-five years of age, unarmed, or at least having nothing but 
a carving knife, if that. If this is to be tolerated, the shedding of that 
species of human blood is much more commendable than I had ever dreamed 
of. It is true there has been one mistrial, and the last time the case was sub- 
mitted, without argument of counsel, the jury gave a verdict for the defen- 
dants. But now we rely on this court for a reversal of that verdict, and one in 
favor of plaintiff for the value of the boy Ned, as prayed for, with interests and 
costs in both courts. See the case of Bell v. Hebert, 3 Ann. 132; Crawford v. 
Chaney, 3-N. S. 143; 16 L. R. 117; 1 R. R. 140; C. C. 2294, 2309, 1928; 
Allen v. Young, 9 M. R. 221; Delery v. Monett, 11M.R.10; Morgan, Syndic, v. 
Feverish, 8 N.S. 590; McMasters v. Beckwith, 2 L. R. 331; Goldenburgh 
v. Wright 13 L. R. 373; Taylor v. Andrews, 16 L. R. 438. 

Brewer and Collins, for defendant, contended : In this case a motion has been 
filed to dismiss the appeal, on the ground that no legal return day for the same 
has ever been fixed by the judge of the district court, and on the ground that 
the record was filed too late. On these points the record shows, that, on motion 
of counsel for the appellant, an appeal was granted, and made returnable on the 
second Monday in February, A. D. 1851. The legal return day forappeals 
from the Seventh Judicial District Court is the fourth Monday in February. 
Act of 1850, p. 45. The late Supreme Court held, that an order allowing an 
appeal returnable on a day on which the court does not sit, is as an order allow- 
ing one returnable on any day, or not returnable atall. Rainsv. Kemp, 4 
L. R., 318. The order, then, making the appeal returnable on the second 
Monday, a day on which the Supreme Court does not sit for the trial of appeals 
from the seventh district, is the same as if no return day had been fixed. The 
provisions of law are positive, requiring a return day to be fixed. C. P. 574. 

Should the court be of opinion, that the second Monday was so far a judicial 
day, that the appeal was not vitiated by being made returnable on that day, then, 
by the same reasoning, the days following the second Monday would be judicial 
days, and the appeal should be dismissed on the ground that it was filed too late. 
The appellant, certainly, should not be permitted to treat the second Monday 
and the three days thereafter as judicial days, on which his appeal could 
properly be made returnable, and treat them not as judicial days when it is 
sought to enforce against him the legal penalties, for not seasonably filing his 
appeal. 

This suit is brought to recover the sum of eight hundred dollars damages, 
alleged to have been occasioned by the act of the defendants, in shooting a slave 
belonging to plaintiff. The defendants severed in their answers, each pleading 
the general issue. One of the defendants, Joseph Mait, subsequently filed an 
amended answer, in which he alleged that he was a freeholder. A motion was 
filed for a separate trial, which was overruled. 

This case turns mostly on questions of fact, upon which a jury has found in 
favor of the defendants. 

The only evidence, to prove the killing of the negro, is the testimony of 
Achley Perkins and George Williams, who testify, that they saw the negro on 
the horse of one of the defendants, who brought him to the quarter of Dr. Per- 
kins, there borrowed a cart and'sevt him to the residence of plaintiff, and that 
during the time the negro was thus in the custody of the defendants, he was 
suffering from a gun-shot wound. There is no act of the defendants thus'tes- 
tified to, but what tended to protect and preserve, rather than destroy the pro- 
perty of plaintiff. 

The evidence for the defendants shows that the negro was a runaway. It 
also shows that the negro was armed, and resisted. Achley Perkins testifies 
that, when he saw the defendants with the negro, one of them hada knife 
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| oa about’eighteen inches long, Which belonged to witness; that the negro hada , 

° wife e plantation of Dr.” Perkins, and that the knife had been stolen from 

in which the negro was in the habit of staying when.in the quarter 

of ; that the dogs of defendants were bleeding and appeared to have 

° been cut with a knife. The evidence shows that the negro was a runaway, 

a and justifies the inference that he was armed, and resisted attempts made to 

; capture him. 

t is lawful to fire upon runaway negroes  @ may be armed, and upon 
who, when pursued, shall refuse to surrender. Greiner’s Digest, § 3396. 

Aside from the evidence, which brings the case clearly within the provisions 
of the law last cited, the presumption of law in favor of the defendants would be 
sufficient to exonerate them from all responsibility. The negro, by being a 
runaway, had placed himself in a state of resistance tothe authority of the 
defendant, who was the overseer and agent of the plaintiff, and also in a state of 
resistance to the laws, and this resistance must be presumed to continue: until 
some act on the part of the slave be proved, showing his submission. 

It was the duty of Davis, as overseer for plaintiff, to attempt to capture the 
negro. He had a right to use the dogs in his attempt to make such capture, 
such means being customary among the planters of the parish, and the same 
means having been previously used by plaintiff to capture the same negro. The 
evidence shows that the defendants were acting in good faith towards the plaintiff, 
- ij and that when Davis was asked to join in the hunt, he replied that he would, as 
one of Benjamin's negroes had runaway ; and asked permission to take hith 
home. in case he should be caught, without having him committed to jail. 

is also in evidence that the plaintiff, when informed that the negro had been 
shot, replied, that he wished he had been killed. 


The judgment of the court was pronounced by 
Rost, J. The motion to dismiss in this case, is not, in our opinion, tenable. 
The error of the judge in fixing the return day cannot, under the act of 1839, 
prejudice the plaintiff, and it was sufficient to file the record on the return day 
fixed by the act of 1850. 
The act charged against the defendants is satisfactorily proved, and they have 
failed to show the necessity which could alone have justified it. Armed, and 
‘ prepared as they were, the shooting with ball or buck-shot was totally unjustifi- 
. able. The verdict of the jury is clearly erroneous, and the judgment must be 
reversed. Bell v. Hebert, 3d Ann. 132. Carmouche v. Bouis, ante, p. 95. 
Itis therefore ordered, that the judgment in this case be reversed. It is fur- 
ther ordered, that the plaintiff recover from the defendants, in solido, $350, 
_ with legal interest, from the 27th October, 1847, till paid, and costs in both courts. 





Davis, the 
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Wipow Vinot v. CeLeste Bertranp, f. w. c.! 


Where the appellant has used due diligence to cite the appellee, but has been unable to do 
80 within twelve months, in consequence of the acts of the appellee, the time within 
which appeals are to be taken does not run. , 

The acts of April 14th, 1807, and March 20th, 1809, concerning the harboring or concealing of 
runaway slaves, do not authorize the recovery of the pénalties therein imposed, unless 
there has been a criminal concealment or hiring of the slave. 

\ ‘the defendant has leased a room to a runaway slave having a forged pass or permit, 

~ such defendant is responsible for the expenses of the recovery of the slave and for the 
value of the services of the slave during the time. 


@ 
. ee from the First District Court of New Orleans, McHenry, J. J. 
Bermudez; for plaintiff. V. H. Ivy, for defendant. The judgment of the 
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court (Preston, J., not sitting in the case, haying been of counsel) was pro- 
nounced by . 

Rost, J. "The motion to dismiss in this ease, on the ground that tite than 
one year elapsed from the rendition of the judgment to the day of the service 
of the citation of appeal, must be overruled. The plaintiff used due diligence 
in trying to ascertain the residence of the appellee, but the various attempts she 
made to discover it were frustrated by the acts of the appellee herself. Under 
those circumstances the limitation of one year cannot be invoked by her. 

On the merits, this case does not differ from that of Roquet v. Richardson, 3 
L, R. 452. In this case, as in that, the record does not establish such criminal, 
concealment or illegal hiring of the slave of the plaintiff by the defendant, as 
will subject the said defendant to the penalties of the acts of 1807 and 1809. 
Moreau’s Digest, p. 119, 120. 

The petition contains a claim for the sums expended in the recovery of the 
slave, and also a prayer for general relief. 

We are of opinion that the forged pass which the slave showed the defendant, 
when she hired a room from her, is not sufficient to protect her against this por- 
tion of the claim. She should have made inquiry and ascertained whether the 
pass was genuine. 

There is no satisfactory proof of the value of the services of the slave. But it 
is shown she cost $500, and we cannot err in allowing as damages legal interest 
on that sum during the time she occupied a room in the defendant’s house. 

The plaintiff is also entitled to recover three dollars for the taking up of the 
slave, under the act of 1848. Sess. Acts, p. 166. 

It is therefore ordered, that the judgment in this case be reversed, and that 
there be judgment in favor of the plaintiff for seventeen dollars; with costs in 
both courts. 


AAA AA AAA Pe A a et 


L. U. Garennre v. Artruur THOMPSON. 


Where an attorney at law had rendered services for an administratrix, who was dismissed 
at the suit of an heir that obtained the succession before she had filed an account, the 
attorney is entitled to recover the value of his services from the heir. 


PPEAL from the Second District Court of New Orleans, Lea, J. T. W. 
Collens, for plaintiff. C. Roselius, for defendant. The judgment of the 
court was pronounced by 

Rost, J. This isan appeal from a judgment rendered against the defendant, 
as heir of Andrew Thompson, for professional services rendered by the plaintiff 
to the administratrix of his succession. 

There is in the, record evidence of the value of the services alleged, which 
was admitted without opposition, and also the proceeding in which the plaintiff 
acted; no doubt some compensation would have been dilowed to the plaintiff in 
the account of the administratrix, if she had rendered one; but she failed to do 
so. The defendant had her dismissed from office, and was put in possession of 
the succession as heir. He is, therefore, properly chargeable with the plaintiff’s 
clam. His counsel alleges that he is not the only heir and that he should only 
be made responsible in proportion to his share in the succession. He has not 
made this plea in his answer, and has offered no evidence to show what his 
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share is. ‘It is conceded that hegis in possession of the entire estate. He is there- 

fore facie liable for the whole amount of the claim. In his settlement 
; 0-heirs, if he has any, he will have the right to retain their share of 

the amount as money paid by him on account of the succession. 

« We would, perhaps, have allowed something less than the district judge did, 

but the difference is not sufficiently large to render a reversal of the judgment 

necessary. 

J udgment affirmed, with costs. 


SaraH A. Leica f. w. c. v. D. J. Mevricer. 


The owner is not liable for penalties imposed by law for the acts of his slave, but he is 
liable for damages caused by the offence of the slave. 

The owner of a slave convicted of having concealed and harbored a runaway slave, is not 
liable for the pecuniary penalty assessed for that crime, but he is liable to the owner of the 
rimaway forthe damages caused by the harboring and concealing of his slave. 


PPEAL from the Third District Court of New Orleans, Kennedy, J, War- 
field and Rand, for plaintiff. R. Preaux and C. Janin, for defendant. The 
judgment of the court was pronounced by 

PRESTON, J. The plaintiff is the owner of a slave named Ellen; the defen- 
dant owns her mother, named Phebe. Ellen ran away in January, 1848, and 
was arrested in a room occupied by Phebe, in the house of Mr. Davis, to whom 
she had been hired. She was concealed in the room, and circumstances were 
proved which induced the district court to conclude she had been there a month. 
From those circumstances, we think he might have reasonably come to that con- 
clusion ; but from the fact that Mr. Davis searched twice for the runaway ; that 
the place was watched from the suspicion that the daughter had been enticed 
away, and was concealed by her mother; and from the fact that the house was 
situated at the corner of Conti street and Exchange Alley, the centre of the 
city, and a place of great resort, we are unable to presume, without proof, that 
she was concealed there for a longer time. - Being also a girl of fifteen or sixteen 
years of age, she was as likely to run away from the service of her mistress as 
to be enticed away by her mother. 

Phebe was tried and convicted of harboring and concealing her; and the law 
inflicts a penalty of two dollars a day, upon conviction, in favor of the owner of 
the concealed slave ; which is claimed in the petition. That penalty was not 
inflicted on Phebe because she was a slave ; and it cannot be recovered from the 
master, who is not answerable for penalties that might be imposed for the acts 
of his slave. He is answerable, however, for the damages caused by the offences 
of iis slave. C. C. art. 180, 2300. 

What damage, then, did the offence of Phebe cause to the plaintiff? The 
district court allowed fifty dollars, paid on account of the reward for arresting 
her; the law allows but three. Acts of 1848, p. 166. A case perhaps might 
arise, in which this court would sanction the recovery of the reward actually 
paid for arresting a runaway slave as damages : the present isnot a case in which 
the defendant should be rendered liable for more than the legal fee. The court 
allowed a months’ wages, and five dollars for advertisements, and rendered judg- 
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ment for sixty-three dollars and costs. The p claims that the judgment 
should be increased; the defendant that it should be diminished. 

The fact that the mother harbored and concealed the slave of the platintilt even 
for a month, no doubt injured her character and qualites as a servant; and the 
depreciation is sufficiently proved by witnesses to require us to allow something 
on that account. And, although we may differ with the district court as to the 
means of arriving at the same result, yet we think that his judgment has done 
justice to the parties. 

It is therefore affirmed, with costs. 





CoMMERCIAL Bank or New OR.vEANs v. Susan PoLanp. 


Where a note secured by mortgage is endorsed by the payee to a third person, the endorsee 
cannot issue executory process on the mortgage, without authentic evidence of the endorse- 
ment. 


PPEAL from the District Court of Jefferson, Clarke,J. E. Rawle, for 
plaintiff. Dunlap and Clark, for defendant. The judgment of the court, 
(Preston, J., not sitting in the case on account of interest) was pronounced by 
Eustis, C. J. This is an appeal from an order of seizure and sale issued by 
the judge of the third district. 

The appellant asks for a reversal of the judgment appealed from, because 
there is no evidence that the plaintiffs are the owners or holders of the note of 
the character required for the issuing of the executory process—that is, evidence 
by authentic act. 

The note on which the order of seizure and sale was issued is signed by 
Susan Poland, the defendant and appellant, and is in favor of the executors of 
the estate of Robert Layton, deceased, and bears the endorsement of Isaac T'. 
Preston, Executor. The plaintiff holds under this endorsement in blank, with- 
out any evidence of the transfer being exhibited. Wee said, in the case of French 
v. The Mechanics and Traders’ Bank, 4th Ann. 153, ‘It is requisite that the 
evidence on which executory proceedings are had should be authentic.” The 
judge in granting the order can take no cognizance of matters resting in pais. We 
do not think this defect is aided by the fact of the mortgage given to secure the 
payment of the note being in favor of the executors of Layton or any other 
holder of the note. This clause gives the plaintiffs the mortgage, but not the 
note. 

The decision on this point renders it unnecessary to examine the other ques- 
tions raised in argument by the counsel for the appellant. 

The judgment of the district court is therefore reversed, and the plaintiffs’ 
petition dismissed, with costs in both courts. 





Fettows & Co. v. Hs Fretson & Co. 


Where cotton had been consigned to the plaintiffs by the shipper, and the clerk of the boat 
by mistake, filled up a bill of lading to the defendants, who received and sold the cotton, 
notwithstanding the claim of the plaintiffs and the correction of the mistake by the clerk 





477 
Leici” 
. 


MEURICE. 







































478 
Frctows 


v. 
FRELSOonN. 




































































































































































SUPREME COURT OF LOUISIANA, 


of the boat soon after the delivery, the defendants will be held liable for the advances made 
“by the plaintiffs and the commissions received for the sale of the cotton; and in such case 

r ignor is a competent witness for the plaintiff. ‘ 

PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 

Molt and Fraser, for plaintiffs. Durant and Hornor, for defendants. The 
judgment of the court was pronounced by , 

Preston, J. The evidence, in this case, does not leave the least doubt that 
about the last of January, 1850, Thomas Evans, residing on Bayou Mason, 
shipped on board the Ann Lancaster, Captain Reeding, thirty bales of cotton, 
consigned to the plaintiffs, conmissien merchants in New Orleans, and took a 
bill of lading to that effect. On the arrival of the boat in this city, the defen- 
dants caused the cotton to be sequestered as being consigned to them; and the 
master consented that it should be delivered to them by the sheriff, on condition 
that they would hold him harmless. They took possession of the cotton and sold 
it. Their reason for doing so was, that a bill of lading was filled by the clerk or 
master of the boat, making them consignees of the cotton and delivered to them 
the day she arrived. The master, however, immediately got possession of the 
bill of lading, corrected and delivered it to the true consignees, and testifies that 
it was filled up by error in favor of the defendants, and the mistake made known 
that very day. The defendants refused to deliver up the cotton. The plain- 
tiffs immediately sequestered, and defendants bonded it, and retained possession 
and sold it, as commission merchants, about two weeks afterward, and rendered 
the account of sales to Evans. 

The latter, in consigning the cotton to the plaintiffs, accompanied it by a letter 
of advice and order for a bill of supplies for his plantation, by the return of the 
boat. He also drew some small drafts on the consignees. The supplies were 
furnished and the drafts paid, and some money advanced on the faith of the 
shipment; and the plaintiffs were entitled to be paid out of the proceeds of the 
cotton, and also to receive the commissions for the sale of the same, of which 
defendants deprived them without any reasonable pretext. 

It is unnecessary to examine the regularity of the plaintiffs’ proceedings to 
sequester the cotton, because the defendants bonded it, and a personal judgment 
is rendered against them; nor is it worth inquiring whether the plaintiffs had a 
lien or not on the cotton. They would have been paid their claim and earned 
the commissions, but for the unwarrantable interference of the defendants. 

The testimony of Evans was properly admitted in evidence. He was dis- 
interested between the parties. If the defendants are compelled to pay the 
proceeds of the cotton to the plaintiffs, they will be exonerated from .payment 
to the witness. 

A bill of exceptions was taken to his testimony contradicting the bill of lading 
delivered to the defendants. He did not contradict, but sustained it, as it was 
exhibited in court. By whom it was offered, does not appear by the record, 

but we suppose by the defendants; if so, he might contradict it. It was not his 
act, nor was he bound by it, nor his consignees to whom he had transmitted the 
true bill of lading. 

Judgment was properly rendered in favor of the plaintiffs against the defen- 
dants for the advances and commissions, of which they have been deprived by 
the acts of the defendants; and it is affirmed, with costs. 
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Succession or Fexiix Connotty. 


A certificate of a commissioner to take testimony, at the end of the answers to the inter- 
rogatories in these words, “ sworn to and subscribed before me, commissioner, &c.” is not 
alone a sufficient proces verbal, to authorize the reception of the testimony in evidence. 

Where testimony has been taken under a commission, which on the trial was rejected on 
account of informalities in the manner of execution, and it appears that the testimony had 
been filed long enough before the trial for the party to have had it taken over again, the 
case will not be remanded to allow him an opportunity of re-taking the testimony. 


PPEAL from the Second District Court of New Orleans, Lea, J. C. 
Roselius, for appellant. Hoffman and Ogden, for appellees. The judg- 
ment of the court was pronounced by 

Rost, J. Our attention in this familiar case has been called to a bill of ex- 
ceptions taken by the counsel of the opponent, John M. Bach, to the opinion 
of the court refusing to receive in evidence the testimony of John Deas, taken 
under commission, on the ground that there was no proces verbal showing the 
manner in which the commission was executed, or that the witness was sworn 
before the deposition was taken. 

The rejected evidence comes up with the bill of exceptions. It is nothing 
more than answers to the interrogatories, at the close of which these words are 
found, ‘*sworn to and subscribed before me, Lewis F. Robertson, commis- 
sioner,” &c. Such a certificate does not furnish all the guarantees of truth 
which the law requires in the testimony adduced before courts of justice, and 
the court very properly held it insufficient. 

We have been asked to remand the case, so as to give the opponent another 
opportunity to procure the rejected evidence. 

The return of the commission was filed in the district court on the 18th of 
December, and the case was not tried until the 7th of March following. The 
opponent had ample time to take another commission and to have it properly 
executed. Judson should not be prejudiced by his omission to do so. There 
must be an end to lawsuits, and we thiok it high time that this litigation should 
be closed. If the evidence had been admitted, we would not, in all probability, 
have given it the weight to which the opponent seems to think it is entitled. It 
proves almost too much. On the merit#, the case presents mere questions of 
fact. 

John M. Bach and Miles Judson both claim to be the owners of a judgment 
rendered against Felix Connolly, in favor of a commercial firm of which neither 
of the parties was @member. The district judge has dismissed the opposition, 
and substantially decided that the judgment belongs to neither party. We 
believe this to be a righteous judgment, and one with which we ought not to 
interfere. 

The reservation made in favor of the real owners of the judgment, is legal and 
proper in every respect. 

The judgment is therefore affirmed, with costs. 








SUPREME COURT OF LOUISIANA, 





Wituram Wuitta v. S. T. Taytor. 


Where a person who had furnished materials to a contractor for the erection of a building, 
took a note, specifying that it was for materials furnished the contractor, and gave a 
receipt, acknowledging payment in a note, Held : that under the circumstances, he was not 
debarred by the receipt, from claiming to be paid out of the funds of the contractor in the 
hands of the owner, the requisite notice under the act of March, 18th 1844, having been 
given. 

Under the act of March, 18th 1844, material men and workmen have no privilege upon the 
building, even after giving the notice therein required, unless the contractor has himself a 
privilege. 

Under art. 2746, C. C., the contractor has no privilege upon the building where the contract 
exceeds five hundred dollars, unless the contract be reduced to writing, and recorded in 
the mortgage office. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
T. W. Collens, for plaiatiff. P. S. Warfield, for defendant. The judg- 
ment of the court was pronounced by 

Suet, J. Whitla furnished materials for a building which Payne was 
erecting for Taylor. During the execution of the work, Payne gave Whitlaa 
promissory note dated December, 19th, 1849, and payable ten days from date, for 
$328 52, stated in the note to be * for lumber furnished and delivered to Sewell 
Taylor’s buildings on Hevia street.” Upon the back of this, Whitla, on the 
same day, wrote a declaration, that the claim stated in the note was correct ; 
which he subscribed and swore to before a justice, and caused a copy of the 
note and affidavit, together with a copy of the account for lumber, sworn to 
before a justice, to be delivered to Taylor, in the latter part of December, 
1849. Itis further proved, that before the note fell due, it was exhibited to 
Taylor, who, being asked to discount it, offered to give $250 for it, which was 
declined. When the note was given, Whitla gave Payne a receipt at the foot 
of his account in these words. ‘ Received payment by note, payable ten days 
from date.” 

As the note expresses on its face a promise to pay so much for the lumber, 
we should violate the intentions of the parties if we considered Whiila as aban- 
doning his position as a creditor, for lumber furnished and not paid for. We 
would.do wrong to look orly to the language of the receipt, and construe it with 
technical rigor, “disregarding the language of a contemporaneous instrument, 
directly connected with it and the surrounding circumstances. 

We are unable to perceive why an indulgence of a few days given to Payne 
should affect Whitla’s right to stop any monies in Taylor's hands, under the 
statute. The term had probably run out when service was made. If there 
was any loss of interest for a day or two, it would fullon Payne; but that he 
could and did virtually consent to, 

The defendant has not proved any default by Payne ; nor has he shown what 
payments he has made. There may be equities in defendant’s faver against 
Payne, but the evidence before us doesnot prove them. 

We think, however, the judgment was erroneous in granting a privilege. 
Under the statute of 1844, the workman and furnisher of materials may, by 
the means prescribed, stop monies in the hands of the proprietor, and thus 
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acquire a money claim against him, even if the contract is not registered. In 
addition, he may acquire a subrogation to the contractor’s privilege, if the 
tractor hasone. See sec. 4, p. 35. But here it does not appear that . 
‘had a privilege, for there is no evidence that the contract, which exceeded $500, 
was recorded. It will be observed, that the language of article 2746 is pecu- 
liar, and no privilege exists, in contracts over $500, even as between the contrac- 
tor and the proprietor, without recording. For the enjoyment of the privilege, 
the contract must be ‘reduced to writing, and registered with the recorder of 
mortgages.” See Spence v. Brooks, ante, p. 63. Taylor v. Crain. 16 L. R. 
294. 

It is decreed, that the judgment so far as it confers a privilege be reversed, 
and that the privilege claimed be refused ; and that in other respects the judg- 
ment be affirmed ; the plaintiff paying the costs of the appeal. 





JoHNSON and Erwin et al. v. Peters and Mriiuarp. 


The defendants had contracted to furnish their notes, payable at one, two, three, four and five 
years, but did not do so, and the plaintiffs, after the lapse of twelve years, brought suit 
against them. Held: that the action was barred by prescription. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
In this case the judgment of the district court was as follows: ‘This is 
strictly a personal action. C. P. art. 3. The defendants oppose to it the pre- 
scription of five and ten years. 

‘Personal actions, in general, are prescribed by ten years. C. C. 3508. 
Actions on negotiable notes, by five years. Art. 3505. The obligation of the defen- 
dants, contracted in 1837, was to furnish negotiable notes, for a certain deficiency 
to be determined by a future event, all payable before the year 1843. The 
deficiency was ascertained before the end of 1837. 

“Prior to the period fixed for the maturity of the notes, the plaintiffs’ right, if 
any they had, against the defendants, was limited to an action to compel them to 
furnish their notes according to contract; the alternative right of rescinding the 
contract is not now in question. After the period of maturity, an action to com- 
pel the furnishing of notes past due would have been as absurd as unnecessary, 
for the right to exact the amounts that would then have been due on the notes, 
if they had been furnished, was perfect. At all events, the right to institute 
such an action is barred in ten years; and more than twelve had elapsed from 
the time the deficiency was ascertained, when this suit was brought. On the 
other hand, more than five years had also elapsed since the period at which the 
notes would have matured if they had been furnished. The defendants must 
be treated either as having executed their contract by giving notes, or as having 
refused so to execute it; they are entitled to one or the other of these two posi- 
tions. The prescription of five years covers the first position; the prescription 
of ten, the second; unless the plaintiffs can bring themselves within the excep- 
tion “contra non valentem,” &c. This was attempted by an argument that 
Erwin, the plaintiffs’ assignor, had no right of action until the mortgage on the 
square sold was raised. There are two answers to this: 1st. That Erwin was 
the party bound to raise the mortgage; and if he did not raise it sooner, it was his 
own fault. 2d. That the defendants could not have defended themselves, on that 
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A a in an action for a specific performance, for the reason that the raising of 
mortgage was not made a condition precedent to the furnishing of any of the 
nor to the payment of any of them, except the notes amounting to about 
$100,000, which were, by agreement, to remain on déposit with the notary. 
These notes, it will be obsérved by reference to the auctioneer’s proces verbal, 
were the notes to be furnished by the purchasers at the sale, in payment of the 
price of adjudication. The object of this special deposit to double the amount 
of the mortgage, was clearly to make the parties safe in executing the contract 
in all its other parts, and to leave them no legal excuse for backing out; and 
the security was ample. 

‘¢F or the reasons assigned in the written opinion of the court, this day delivered 
and on file, it is adjudged and decreed, that the peremptory exception filed by 
the defendants be maintained, and that the plaintiffs’ petition be dismissed, with 
costs.” 2 

Thomas and Snyder, for plaintiffs. H. Lockett, for defendants. 

The judgment of the court was pronounced by 

Suipextt, J. We concur with the district judge in the opinion that the 
defendants are protected by prescription. : 

Tt is therefore decreed, that the judgment of the district court be affirmed, 
with costs. . 

Rost, J., dissenting. Green and Ogilvie made an agreement, by which they 


bound themselves to pay James Erwin the sum of $320,000 on certain terms of | 


credit, for a square of ground belonging to him in this city, on condition that it 
should be divided into lots and sold at public auction on the terms agreed pon ; 
for the price, and that Erwin should make titles to the purchasers, and receives 
in payment their notes satisfactorily endorsed; Green and Ogilvie to receive the 
surplus of the sale over the price, or to account for the deficiency as the case 
might be. These parties then made a contract with a company, in which they” 
bound themselves to take all the necessary steps to have the ground divided into 
lots; to cause those lots to be sold at public auction within a given time, and to, 
account to the company for all that might remain from the net proceeds of the 
sale, after paying James Erwin $320,000, and retaining for their trouble and 
labor in effecting the sale, and as a profit upon their purchase, the further sum 
of $30,000; and in case.the net proceeds of the sale were less than $350,000, 


the members of the company agreed each to furnish, for the deficiency in pro- _ 


portion to the amount of their stock, six notes satisfactorily endorsed : the first 


. 


payable six months after the day when the deficiency was ascertained, and the © 


other five in one, two, three, four and five years from that date, these being the 
terms on which the property was to be sold. 

The square was accordingly divided into lots, and on the 29th March, 1837, a 
public sale .was effected im presence of the defendants, who purchased some of 
the lots. The aggregate amount of that sale was $291,400; but it was reduced 
by a re-sale of part of the property rendered necessary by the failure of the 
purchasers to-comply with the terms of thesale. The re-sale took place on 
the 29th Juiie, 1837, and the loss sustained in consequence of it, amounts to the 
sum of $11,307 50, thus reducing the actual amount of the sale to$284,092 50, 
which was received by James Erwin, in the notes of the purchasers, and leav- 
ing a clear logs to the company of $69,907 50. Of this sum, $39,907 50, with 
the stipulated interest at six per cent, was to:make good the sum of $320,000 to 
James Erwin at the date of the sale, and the remaining $30,000 were to be paid 
to Green and Ogilvie. 
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The defendants held stock of the company to the amount of $20,000, and this 
suit was instituted by the assignees of Erwin, and by Green and Ogilvie, to 
recover from them the iproportion of the loss which they assumed to pay. 4, 

Gréen and Ogilvie discontinued the suit, so far as they were concerned, and 
there was judgment in favor of the defendants, against the other plaintiffs, on 
the ground of prescription. The latter have appealed. 

I do not think that the facts of this case admit of any reasonable doubt. James 
Erwin accepted the stipulations in his favor contained in the agreement between 
Green and Ogilvie and the company, by recording the proces verbal of the auc- 
tion sale, making titles to the purchasers and receiving their notes in payment, 
in conformity with that agreement. 

The defendants having been present at the sale, had notice of the mortgage 
existing upon the property, and of the provision which was made to secure the 
purchasers against it. That mortgage was subsequently raised, and they can- 
not now set up its existence at the time of the sale, in avoidance of their obli- 
gation. 

At the re-sale, Green and Ogilvie were acting for the defendants and in their 
presence; and so far as Erwin is concerned, the defendants are as much bound 
by the acts of these parties as they would be by their own. ‘They never 
objected to the proceeding, and the loss sustained should be determined by the 
re-sale. ' 

The main ground of defence is, that this action is based on the alleged promise 
to give notes for the deficiency, and that taking the 29th June, 1837, the day of 
the re-sale, us the day on which the deficiency was ascertained, and James 
© Erwin had the right to demand these notes, more than ten years elapsed from 
that day to the institution of the suit, and the claim is barred by prescription. 

I do not understand this action to be on the promise to give notes for the 
deficiency, but rather on the promise to pay the deficiency. ‘The giving of notes 
was subsidiary to the principal obligation, and could be dispensed with without 
impairing it. 

The omission of Erwin to require the security which the defendants were 
bound to give, amounts to a waiver of it on his part, and Jeaves unimpaired 
their obligation to, contribute to the payment of the loss upon the sale. 

Had notes been given, they would have been barred by the prescription of 
five years. As the case stands, the prescription of personal actions can alone be 
invoked, and the ten years necessary to perfect it should be counted on each 
installment from the day of its maturity. Under this view of the law, the three 
first installments are barred by lapse of time, and the three last only can be 
recovered, : 

Green and Ogilvie having discontinued their suit, and the first three install- 
ments of the claim of the other plaintiffs being preseribed, that claim should be 
limited to one-half of the pro rata proportion of the loss upon $39,907 50, the 
amount remaining due to James Erwin, for this sum, divided into three equal 
installments, falling due respectively on the 29th of June, 1840, 1841 and 1842, 
and interest at six per cent after maturity, I am of opinion’ the plaintiffs are 
entitled to a. judgment. 


JOHNSON 


PETERS. 
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Tue State v. THe Jupce or tHe Tarp Districr Courr 
or New ORLEANS. 


A mandamus will not be issued toa jadge of the district, directing him to grant an appeal 
from an interlocutory decree ordering the sale of partnership property in a suit between 
partners for a dissolution and settlement of the partnership. 


MANDAMUS was applied for on the following grounds: ‘That, by the 

record of the said suit, it appears that the parties, plaintiff and defendant, 
were interested as partners and co-partners, but not equal in interest, in a news- 
paper published in this city, known as the Daily Orleanian. That the plaintiff, J. 
C. Prendergast, in December last, sued for a dissolution of said interest, claiming 
that it was not a full partnership interest which O’ Reilly, the defendant, held, 
but only a smaller part interest. That then the defendant, in his answer, sued 
out a writ of sequestration, and sought to take all the property in his own hands 
and control; so the plaintiff was compelled to give large bond therefor. That then 
the shit upon its merits was referred to auditors, and the said auditors have not 
yet passed upon thesame. That while the suit was yet before the auditors, and 
before any hearing had been had upon the merits, the defendant moved for a 
sale of the property in dispute, viz: the Daily Orleanian; and the same “was 
ordered by the court to be sold en bloc on time, for notes which should be 
deposited in court, to abide the final decree in the cause. That, from this 
order, as well as from an interlocutory judgment, the plaintiff prayed leave to 
appeal, and filed a good bond therefor, and the same was ordered ; and that after 
and on the 26th of April, instant, the court did rescind the said order, and has 
refused to allow the said appeal, and the sale of the whole property will take 
place; and so, unless the mandate of this honorable court intervene, irreparable 
injury will be done the plaintiff, your petitioner. 

** Your petitioner respectfully shows, and does on oath aver, that the defendant 
is not and never was a full partner with him; that this is a question at issue, to 
be passed upon on the trial of this cause. That there is no good reason on the 
defendant’s part, to show that the sale ordered is either just, necessary or rea- 
sonable ; and if made now, it will assuredly do great mischief and hutt to your 
petitioner, and will indeed work him an irreparable injury. That he has a right 
to the appeal to this honorable court, which has been duly asked for and refused, 
and he hopes to obtain it. And having thus respectfully stated the nature of his 


right, and of the i injury which he will sustain, he prays, all being considered and + 


“the record, that this honorable court will interpose its high authority and grant 


the rule prayed for, and order the appeal asked, and in due time make it’ abso- 
‘lute, and all right do in the premises.” 


The answer of the district judge was as follows: ‘The judge of the Third , 


District Court of New Orleans, for cause why a mandamus should not issue 
herein, respectfully shows, that the property referred'to is partnership property 


not susceptible of division in kind; a sale of which, at some time, is therefore | 


unavoidable. ‘The power of district courts to order the sale’of f partnership pro- 
perty, without waiting for the settlement of the partnership accounts, was recog- 
nized in the case of Kohn et alv. Marsh, 3 R. R. 48. Ifthe plaintiff, Prender- 
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gast, should suffer loss by having the property taken out of his possession by a ——- 
sale, it would be simply damnum absque injuria: the loss of a benefit to be Sundill or 3D. 
gained by employing the common stock, after the dissolution of the partnership, Dis'ct Couxr. 
to the exclusion of his co-partner. If he means that a sale, after the final decision 
of the cause, will be more beneficial to all the parties in interest than a sale at this 
season, what certainty is there that the final decision will not be delayed until 
this season next year? If any period short of the final decision may be selected, 
by whom, the parties disagreeing, can it be selected except by the district judge 
in the exercise of a sound discretion? The evidence taken in the rule to show 
cause why the order of appeal should not be rescinded, satisfied the district 
judge that the execution of the decree of sale would not cause an irreparable 
injury to the plaintiff, in the sense of the law. The entire record of the suit is 
herewith transmitted for reference and verification of the facts above stated. And 
the respondent now submits himself, as in duty bound, to the decision of this 
honorable court. T. H. Kennepy, Judge of the Third District Court of New 
Orleans. 
W. S. Upton, for application. 
The judgment of the court was pronounced by 
Surpet, J. In consideration of the views expressed by the district judge, it ¥ 
is ordered, adjudged and decreed, that the application for a writ of mandamus in 
this case be refused, at the applicant’s costs. 


PRA RRANATOAAAARAAAARAARAA ARAN, AAR ene 


Henry R. Morecan v. ALBERT WINTERCAST. 


The plaintiff had seized, on an execution, property on which there appeared to be a mort- 
gage, by the recorder's certificate. He then took a rule against the mortgagee to show 
cause why the mortgage should not be cancelled, upon the ground that it was simulated: 
Held: that the validity of the mortgage could not be tested in this summary mode, but 
that the plaintiff must resort to an ordinary action. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Durant and Hornor, for plaintiff. Grymes and Vandalson, for defendant. 

The judgment of the court was pronounced by 

Eustis, C.J. The plaintiff, who is a judgment creditor of the defendant, 
seized certain real estate under an execution which was, according to the certifi- 
cate of the recorder of mortgages, incumbered with a mortgage in favor of R. 
F. Williams. He took a rule on Williams to show cause why the mortgage 
should not be cancelled and erased from the records of the recorder, as it was 
an obstacle to the sale under execution, and was fictitious and simulated. Wil- 
liams excepted to this mode of proceeding against him by rule, and alleged that 
the mortgage was good and valid, and given to secure four certain promissory 
notes mentioned in the act of mortgage, on the faith of which the notes had 
‘ been negotiated and put into circulation in the regular and usual course of 
business, and were then in the hands of bond fide holders. 

The district judge maintained the exception, discharged the rule, and the 
plaintiff has appealed. 

Waiving the question of the right of the party to appeal, as the point has not 
been made in argument, we think the district judge did not err in discharging 
the rule. His decision is in conformity with the rule of practice laid down in 
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Moncan the case of The Bank of Louisiana v. Delery, 2d Ann. 650. The respondent 
Wuntencasr. asserted, on the record, a legal right, which it was not competent for the court 


to act upon and determine under the summary process of a rule. The plaintiff 
has his ordinary action against the respondent, of which the respondent is enti- 
tled to have the benefit. 

The judgment of the district court is therefore affirmed, with costs. 





James NIcHouson v. Frances N. OcGpeEn, et. al. 


Where the executor, appointed by the testator, was absent from the country at the time the 
succession was opened, and the court appointed a dative testamentary executor, who 
proceeded to administer the estate, and who had so nearly completed the administration, 
that when the executor named by the testator appeared and claimed the revocation of 
his appointment, he filed a final account and delivered the property to the heirs, Held: 
that the court would not, under the circumstances, revoke the appointment of the dative 
executor, and that neither he nor the heirs were liable for the commissions to the testamen- 
tary executor. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
M. M. Cohen, for plaintiff. Benjamin and Micou, for defendants. The 
judgment of the court was pronounced by 

Preston, J. John Nicholson departed this life, in May, 1848. By an 
olographic will made in May, 1833, he distributed his property equally among 
his children, except as to Mrs. Conrad, a niece, whom he declared he 
regarded as his child, and gave her an equal share with his own children. He 
made no other disposition of his property, except for the support of a family 
servant, who he declared had acted the part of a mother to his motherless 
children. He appointed the plaintiff, a brother, in whom he appears to have 
entertained great confidence, his executor with seizin of his estate. The 
plaintiff was absent in Pennsylvania, at the time of the testator’s death ; and by 
the misdirection of letters did not hear of the event, or return until after it 
became necessary to appoint a dative executor. William T. Hepp was 
appointed at the instance of the heirs. Nicholson returned, and applied to can- 
cel the appointment of Hepp; but during the pendency of the proceedings for 
this purpose, Hepp rendered his final account, and placed the whole estate in 
the possession of the heirs, with which proceedings they were satisfied, and in 
the final account, allowed ard paid Hepp the commissions of the executor of the 
will. 

The plaintiff sues for these commissions, amounting to upwards of three 
thousand dollars, alleging that he has been deprived of them by the acts of the 
gefendants and heirs of John Nicholson. 

The record shows clearly, that it became necessary‘ to appoint a dative execu- 
tor in consequence of the absence of the plaintiff; and if it did not, one having 
been appointed and recognized by the district and by this court, the propriety 
of the appointment is a matter adjudged, and not to be re-investigated in this suit. 
The dative executor appears to have faithfully executed the will to the satisfac- 
tion of the courts and heirs, and has received the commissions. 

It would be unreasonable to impose upon the heirs double commissions, and 
in favor of the plaintiff, who has never rendered the services for which the com- 
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missions are allowed by law, and who lost them by an absence which was for NicHoLson 


his own convenience and over which the heirs had no control, and for which they 
should not suffer. 

It is the duty of courts to see, andthe right of heirs to demand, that the 
execution of wills should be promptly performed. The will of the testator, as 
to the executorship should be obeyed, but only when it can be done without 
delay to the heirs and legatees. The office of executor is but auxiliary to the 
great object of settling and distributing the estate. 

Weare not prepared to hold, with the counsel of plaintiff, in the opinion formed 
upon authorities at common law, that the executor has a vested interest in the estate 
of the testator from his death. Our impression is, that even at common law, 
the rights of the executor commence with the acceptance of the trust, and that 
if from any cause the executor is not qualified, the courts in England would 
give the administration of the estate with the will annexed to an administrator, 
as our courts do to a dative executor. Be that as it may, the duties of an execu- 
tor commence under our laws from the time of his appointment by the court, 
and his being qualified by taking his oath ; and the law then allows him two and 
a half per cent commissions on the value of the estate, he having the seizin 
thereof, for his trouble and care; and we may add the responsibility of his 
trust. Code 1676. 

It is desirable that the office of executor should not be considered one of 
great profit, and the commissions should be but an equivalent for onerous duties. 
Testator’s should bestow their liberality by direct donations, and not indirectly, 
so as to produce the impression that considerable sums are allowed by law or 
courts, as commissions under the pretence of onerous duties which are not 
onerous, or are never performed. 

The whole merits of which the case is susceptible, is presented by the 
exceptions of the defendants ; and we think the judgment of the district court 
should be affirmed, with costs. 


Cuarwues Carrin v. CLaupius Repon. 


The lessee cannot claim a dissolution of a lease on account of the repairs which may become 
necessary. C.C. 2670. He can only claim a reduction of the rent. But if the work to 
be done is a re-construction of a part of the building, rendered necessary by an original 
defect, the lessor’s implied warranty is violated, and the lessee has the right to demand 
the dissolution of the lease. C. C. 2665. 

Where a building was in danger of falling down, in consequence of the original defective- 
ness of the pillars which supported it, the remedying of this defect is not a repair, but a 
re-construction in legal contemplation. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Janin and Taylor, for plaintiff. C. Roselius and L. C. and G. B.Duncaf, 

for defendant. Thejudgment of the court was pronounced by 
Rost, J. The plaintiff claims $291 66, the amount of one month’s rents of 
a tenement leased by him to the defendant for a term of years, three of which 
were unexpired at the time; and further alleging that the defendant was about 
to leave the premises, and that he was liable for the rent until the expiration of 
the lease. He obtained a provisional seizure of the merchandise in the store 

for the sum of $10,791 66. 


v. 
Opes. 
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The defendant admitted his indebtedness to the plaintiff for one month’s rent, 
tendered the amount, and, on the refusal of the plaintiffs to receive it, deposited 
it in court. Assuming, then, the character of plaintiff in reconvention, he 
denied any further indebtedness or liability to the plaintiff, and prayed for the 
dissolution of the lease, on the ground that there were inherent defects and vices 
in the construction of the building, which rendered it dangerous to tenants and 
passengers, and unfit for the use he had intended to make of it. 

In his answer to the demand in reconvention, the plaintiff admitted that the 
rented premises stood in need of repairs; but further averred that the repairs 
had been begun, and the building would soon be put in perfect condition; that 
he had informed the defendant that he was ready to indemnify him for any loss 
he might sustain in consequence of the making of those repairs; and that he 
had no right to claim a dissolution of the lease. 

There was judgment in favor of the defendant that the lease be dissolved; and 
the court, considering the real tender and deposit of the amount of rent due, 
adjudged the plaintiff to pay costs. He has appealed. 

The question upon which this case turns, is, whether the changes which the 
plaintiff made in the building were repairs, in contemplation of the parties to the 
lease, or re-constructions rendered necessary by inherent defects of the building? 
If they were repairs, the case must be governed by art. 2670 of the Code. 


f The defendant must suffer them to be made, whatever be the inconvenience he 


undergoes thereby, and although he may be temporarily deprived of the use of 


( the building. He is entitled in such a case to a remission of the rent, but has 


no action for the dissolution of the lease. If, on the other hand, the work done 
was a re-construction of a part of the building, rendered necessary by a 
defect in the original construction, there is a breach of the lessor’s implied war- 
ranty, that the thing leased was free from any vices and defects which might 
prevent its being used; and even if it should appear that the lessor knew 
nothing of those vices and defects, or that they have arisen since the lease was 
made, provided they did not arise from the fault of the lessee, the defendant is 
entitled to a resolution of the lease. C. C. Art. 2665. 

- Repairs and re-constructions run so closely into each other that there is some 
difficulty in drawing the line which separates them. Work which would be 
repairs in an old building may be re-constructions in a building of recent date; 
and the succession of time, or the act of God, may render repairs necessary 
which would cause greater inconvenience to the lessee than any re-construction 
rendered necessary by original defects. The right to have the lease dissolved 
does not depend upon the degree of inconvenience to which the lessee is put. 
If the thing leased does not fulfill his object in consequence of some inherent 
defect the action ex conducto will lie, although the inconvenience resulting from 
the defect may be too light to authorize a claim for damages. Troplong du 
Louage, vol. 2, p. 6. 

The action ex conducto is a redhibitory action, based on the vices and defects 
of the thing leased, and the warranty of the lessor that it would be free from 
them. The only thing to be ascertained is, whether theregvere vices and defects 
in the leased premises which rendered them unsafe and unfit for the use which 
the defendant intended to make of them. We think, with the district judge, 
that the testimony upon this fact is conclusive. The house had been built little 
more than two years, when the city surveyor considered it his duty to inform 
the mayor, in writing, that the construction of it was defective, the brick pillars 
of the wall fronting on Customhouse street being too jight, cracked and out of 





















> 


NEW ORLEANS, MAY, 1851. 


plumb, as well as the walls above them; and to advise that immediate action be 
taken to prevent the fall of the entire building. On receipt of this letter, the 
mayor appointed a committee of architects and civil engineers, who, after a 
minute examination of the premises reported, that the pillars fronting on Cus- 
tomhouse street were built with country brick of inferior quality, and could not 
bear the pressure of the ypper stories; that the bricks in the pillars were not 
properly tied, in consequence of which several of the pillars were cracked; that 
the lintel over the pillars was of wood and not as thick as the wall, in conse- 
quence of which the front part of the wall had nothing to rest upon. 

On the faith of this report, the mayor ordered the plaintiff to prop the house, 
to take down the brick pillars and wooden lintels, and replace them with granite 
or iron. The plaintiff obeyed the order without remonstrance. His compliance 
with it can be viewed in no other light than as an admission on his part that the 
changes ordered to be made were rendered necessary by defects in the original 
construction of the building. The fact that the building was originally defective 
is proved beyond all doubt, even by the plaintiff's own witnesses. It is shown, 
that the sub-tenants of the defendant left it on account of its dangerous condi- 
tion; that the apprehensions of danger were such as to prevent persons from 
going into the store, or even passing on that side of the street; and that the 
danger became imminent in the business season of the year. It is clear, that 
the defendant could no longer apply the rented premises to the use he intended 
when he agreed to pay so high a rent, and that his attempt to continue in them 
must have been followed with heavy losses, and perhaps entire ruin. It appears 
to us impossible to suggest a case which would come within the provisions of 
art. 2665 more clearly than the present. The fact shown by the evidence, that 
the necessary changes have been made, and that the building is now free from 
defects, cannot impair the rights of the defendant arising from the original defects 
of construction which made those changes necessary. The taking out of the 
brick pillars and wooden lintels, and replacing them with granite, was, in legal 
intendment, a re-construction, and nota repair of that part of the building. The 
inherent defect which made that re-construction necessary, entitles the defen- 
dant to a dissolution of the lease. 

The judgment is therefore affirmed, with costs. 








Purine Vipicui v. Francois Cousin. 


Payment of a judgment may be proved by parol; but where the debtor relies upon parol 
proof of payment of a judgment, the evidence should render the fact of payment certain. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. C. 
Roselius, for plaintiff. Elmore and King, for defendant. The judgment 
of the court was pronounced by 

Preston, J. The plaintiff enjoins execution on a judgment in favor of the 
defendant, rendered against him in 1843, for two hundred and ninety-six dollars 
seventy-six cents. He alleges that he has paid and settled the judgment, and 
claims damages. 

There was another judgment against him in favor of the defendant, rendered 
about the same time for upwards of a thousand dollars. An execution was 
issued upon this judgment in 1847, which has not been returned ; but the record 
62 


489 


CaFFIN 
v. 
REpon. 
















































490 


Vivicui 


v. 
. Cousin. 





a 














. * ™ 
‘ , 1. @ € 
© — supREME couRT OF LOUISIANA, 


shows that satisfaction of the judgment was entered probably in 1847. A wit- 
ness for the plaintiff proves, that about that time he borrowed four hundred 
dollars from Joseph Lanata, and paid it over to the defendant. The witness 
understood, from both parties, that it was in satisfaction of all claims of the defen- 
dant against the plaintiff. But Joseph Lanaia, who loaned the money, was also 
present atthe settlement, and heard Vidichi say, in handing defendant the money, 
‘*Tt is well understood this is for the judgment on the note you have against me.” 
Cousin objected, sayingy **In conscience this is not enough; you owe more 
than a thousand dollars.” Vidichi refused to give more, and gave reasons. Cou- 
sin refused awhile, and then said very well; that the next day he would go to 
court and enter satisfaction, and give up the papers of the judgment he had; so 
he would have no claim against Vidichi. He further says, it was understood by 
Vidichi and Cousin, that the settlement was a final one between them. 

This is certainly strong evidence in favor of the plaintiff. Nevertheless the 
district court dissolved the injunction, with damages. We cannot say he erred. 
A judgment is the highest evidence of indebtedness : payment can be proved by 
parol; but it is so easy to have satisfaction of judgment entered, and is so usua} 
on payment ; it isalso so universal to take a receipt or discharge, that when these 
things are wanting, and a judgment debtor relies upon parol evidence of its 
settlement, he should render it certain that the judgment was paid, and that 
there was no mistake. 

The fact that Cousin entered satisfaction as to but one judgment, shows that 
he did not understand that the four hundred dollars was a compromise of more 
than the judgment for a thousand dollars. It is true that the recollection of the 
witnesses after more than three years is, that the parties spoke of a final settle- 
ment of all claims. But this general recollection does not convey that certainty 
to the mind which is produced by the fact, that the defendant, in speaking par- 
ticularly, said the four hundred dollars was for the note of a thousand dollars ; 
because it is worthy of observation, that the judgment for one thousand dollars was 
ona note for that amount; whilst the judgment enjoined is rendered on an 
account. Circumstances are disclosed by the plaintiff's own witness which dis- 
incline the court to presume much in his favor. 

The judgments were rendered in 1843 on debts due in 1842. The plaintiff 
did not even compromise the judgment of one thousand dollars, until 1847, and for 
about a third of its amount, including interest; although it is in evidence that he 





had property covered from his creditors, in the name of a female whom he after- 

wards married, and left the country worth fifty thousand dollars. There is not 

sufficient proof that the small judgment was compromised, much less satisfied. 
The judgment of the district court is therefore affirmed, with costs. 


Nn enn ene > 


STEPHEN GLover v. Durour, Witttams & Co. 


Where casks of wine had been so badly stowed, that in a gale of wind of no great violence, 
they were turned with the bungs down, so as to cause leakage through the vent holes left 
for the fermentation of the wine, Held: that the vessel was not entitled to freight. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
W. H. Hunt, for plaintiff. W. O. Denég e, for defendant. The judg- 
ment of the court was pronounced by 
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Suivext, J. The action is for amount of freight and primage on a quantity oa 
of mats and quarter casks of wine, per bark Fanny, from Alicant to New purovur. 
Orleans. The defendants admit the delivery of the goods, but plead that two 
of the quarter casks were empty, seventeen nearly empty, thirty had lost from 
four to fourteen gallons each, and the leakage arose from improper stowage. 

The testimony shows, that there were vent holes in the bungs which would 
permit leakage if the bungs were turned down, but that this would not occur if 
the casks were stowed bung up, except such slight losggas might result from fer- 
mentation. The evidence satisfies us, as it did the district judge, that the 
unusual leakage which occurred was the consequence of the casks breaking 
joose from their stowage in a gale, and the bungs being thus more or less turned 
down. Then the question remains, were the casks badly stowed? The district 
judge thought so; and a perusal of the evidence has not satisfied us that he drew 
a wrong conclusion. The gale does not appear to have been of such extraordi- 
nary violence as would have disarranged the casks in the manner described by . 
the plaintiff ’s own witness, if the stowage had been careful. 

Judgment affirmed, with costs. 


Cannnnnnrrnnnnnrerrne renner nnnnnnrnnne 





Reapinc, Peck & Co. v. Joun Donovan. 


The art. 1928, C. C., merely undertakes to secure a full indemnity to the aggrieved party. It 
does not authorize a speculation upon the default of one of the contracting parties. 

Where a drayman contracts to haul all the cotton intended for a certain cotton press at a 
fixed price per bale, and fails to comply with his contract, he is liable for the increased 
price which the owners of the press may have to give for hauling the cotton, but is not 
liable for the loss of profits which the press might have made by compressing cotton which 
they failed to get, as the owners allege, from his not complying with his contract. 

Where a carrier fails in a contract to transport merchandise from one part of the city to 
another, no other indemnity ought to be recovered from the carrier than the expense of 
performing the contract on his account, and such damage as the default of the carrier 
occasioned directly to his employer. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 


J. Finney, and Moise and Randolph, for plaintiffs, upon the subject of the 
consequential damages, made the following argument: If the defendant under- 
took to haul this cotton for us, knowing that we wished it hauled with a view 
to realize the profit on compressing, and yet failed to haul it without any good 
excuse, and thus deprived us of the profit which we would otherwise have 
made, and rendered dead and fruitless the large capital we had invested, it would 
seem that he is liable for the damage he has caused. The damage is the direct 
consequence of his default, and is such damage as must have entered into the 
contemplation of the parties at the time of the contract, and thus comes within 
the meaning and intent of article 1928 of the Civil Code. It must have entered 
into the contemplation of the parties, for it consists in the stoppage of an 
immense business in which a large outlay had been made, with a view to the 
prosecution of which the very contract. whose breach causes the damage, had 
been made. The contract, whose breach is complained of, wasa mere means 
for the accomplishment of an end, to wit, the realization of profits by compress- 
ing cotton. The parties to that contract must have had in view the end which 
was the object of their contract. And we have shown that the cotton would 
have been compressed if it had come to our press—for at that time all cotton 
was compressed—and that it failed to come to our press, merely because the ° 
defendant would not haul it, although he was pretending to do so. And we have 
shown that by compressing it, we would have realized a profit of forty-five or 
fifty cents per bale. We only claim forty cents in the petition; and we believe 
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it to be a claim well founded in law. Sedwick on Damages, 64, 65. L. C. 
1928, §1 and 2. 1 Domat’s Civil Law, b. 3, tit. 5, s. 2, No. 4. 

It will be said by the defence that even if we had got the cotton hauled and 
stored, it does notfollow that we would have had the benefit of compressing it ; 
that cotton is sometimes stored at one press and compressed at another. This 
might have happened, but it is very improbable. Men generally pursue their 
interest, and as the removal of the cotton to another press would have necessa- 
rily involved extra drayage and storage, and been productive of no advantage 
whatever to the shipper, g* very improbable that he would have incurred this 
additional expense. 

The judge rejected this part of our claim, on the ground that it was a claim 
for probable profits and not recoverable at law. We think the learned judge 
misapplied the rule with regard to probable profits. It is laid down in the books, 
it is true, that courts of justice do not award compensation for the loss of spe- 
culative profits or probable profits. But we understand that rule to refer toa 
different kind of profits from those whose loss we are claiming compensation 
for. We have invested a large sum of money, in buildings, warehouses, machi- 
nery and labor, and the defendant, by his neglect and misconduct, renders dead 
and inert all this capital. We have shown that, but for his conduct, we would 
havé had full employment, and would have realized a profit. Are these profits 
so speculative that a court of justice will not indemnify a party for the loss of 
them. If a court refuses compensation for the loss of the profits of an estab- 
lishment of that kind, it in fact refuses compensation for the deprivation of the 
establishment itself. The establishment has no value except in the use of it 
and the earning of profits. If the court refuses to protect the profits, and the 
use of the property, it in fact refuses to protect the property itself. What we 
claim is a compensation for the stoppage of an immense and extensive establish- 
ment; and that compensation is measured by the work we would have got, and 
the price we would have received for it. 

We will simply say, with regard to the plea of vis major, that all the testi- 
mony on both sides shows it to be ridiculous. A slight increase of force would 
have enabled the defendant to have fulfilled his contract with certainty. Nor 
can he excuse himself on the score of humanity: that he was afraid to expose 
his negroes to the cholera. He might have indulged his humanity and stil) ful- 
filled his contract, if he had not thought so much of his purse. Why could he 
not hire other draymen? Why could he not hire the same that we did? They 
had to work on the levee for some person; they did work on it for some person. 
And they might as well be exposed to the cholera in the employment of the 
defendant as any one else. The truth is, he abandoned his contract, simply 
because he found it unprofitable, and thought he could employ his negroes with 
more advantage otherwise. We hope your honors will increase the judgment 
in conformity to the views we have presented. 

C. Roselius, for the defendant, contended: The plaintiffs complain that the 
defendant has violated his contract with them, for the hauling of an indefinite 
quantity of cotton, at the rate of six cents per bale. They allege that 26,031 
bales of cotton have been hauled in the city of New Orleans, which the defen- 
dant was bound to haul according to the terms of said contract, but which he 
refused and failed to haul; on the hauling of which your petitioners have suf- 
fered a loss of $2,396 79 beyond the sum the said defendant was bound to do 
said hauling. This suit was instituted on the 9th of March, 1849. No supple- 
mental petition was filed. It is true, the plaintiffs allege, that they will receive 
a large quantity of cotton on which they estimate their loss at $2700. But it is 
submitted that, under a contract like that on which this suit has been instituted, 
no prospective damage can be claimed, and at all events not recovered without 
a supplemental petition, in which the actual damages suffered are set forth. It 
is therefore submitted, that under no aspect of the case can the plaintiffs recover 
more than $2396 79. It is, however, insisted that under the evidence in this 
record, the plaintiffs are not entitled to recover damage, because they did not 
resort to the proper means of ascertaining the loss resulting from the defendant’s 
non-compliance with his contract. When they found that he did not haul the 
cotton as he was bound to do, they should have employed other draymen to haul 
it, and then have charged him with the difference. Instead of pursuing this 
course, they thought proper to purchase teams, &c., and now seek to make the 
defendant responsible for the money invested and the expense incurred by them. 
This, surely, is not the correct mode of ascertaining the amount of damage for 















Kd 













* 





we 
‘tied 1 





s 
. 
,» & nae ORLEANS, MAY, 1851. 


which the defendant is liable. It is for the plaintiffs to make out their case 
clearly; and having failed to do so, they ought to be non-suited. 


The judgment of the eourt (Preston, J., not sitting in the cause, having been 
consulted as counsel) was pronounced by - 

Eustis, C. J. This appeal is taken by the defendant from a judgment of the 
Court of the Third District of New Orleans rendered against him for the sum of 
four thousand one hundred and sixty-six dollars fifty cents, being the amount of 
damages sustained by the plaintiffs for a breach of a egntract on the part of the 
defendant. The plaintiffs are the proprietors of a cotton press, and the defendant 
is a drayman ; and the contract was, that the defendant, for the period of one year 
from the Ist September, 1848, should haul all the cotton ‘anded in New Orleans, 
consigned to any of the plaintiffs’ customers, to their press warehouses, for the sum 
of six cents per bale. The defendant broke his contract, and the plaintiffs hauled 
the cotton themselves at an expense of fifteen cents per bale. The district judge 
allowed them the difference between the two sums on 44,500 bales, making the 
aggregate of four thousand and five dollars, and some small items, which form 
the amount of the judgment. 

The plaintiffs in their answer have prayed an amendment of the judgment in 
their favor. They allege that under the evidence they are entitled to recover 
from the defendant the sum of seven thousand five hundred dollars, and ask for 
an amendment of the judgment accordingly. The principal ground for increasing 
the amount of the damages allowed by the district judge is, that the defendant, 
by his breach of the contract, deprived them of the profits they would have made 
ona large quantity of cotton by pressing it. This, it is alleged, was by the 
neglect and fault of the defendant diverted from the plaintiffs’ press; and they 
claim the profit of forty cents per bale lost to them thereby. The district judge 
did not consider that this claim for the loss of profitsrested on grounds sufficiently 
certain to warrant a judgment, and disallowed it. 

The proposition put by the counsel for the plaintiffs is, that if the defendant 
undertook to transport on his draysthe cotton for the plaintiffs, knowing the profit to 
be realized on the pressing, and failed to transport it without any good excuse, 
he thus deprived them of the profits which they would have made, had the cot- 
ton been transported in time; and this damage is the direct consequence of the 
defendant’s default, and is such as must have entered into the contemplation of 
the parties at the time of the contract, for which he, the defendant, is in law 
responsible. 

We understand the Code, art. 1928, in laying down the rules upon which 
damages are to be assessed on a breach of contract, merely undertakes to secure 
a full indemnity to the aggrieved party, and does not authorize a speculation 





upon the default of the other contracting party. 


On the default of Donovan to perform his contract, the plaintiffs were autho- 
rized to cause it to be performed at his expense. They could have incurred any 
expense in the furtherance of the contract, and Donovan would have been 
obliged to reimburse them. Let us suppose a drayman to contract with an 
importing house to transport to their warehouses the cargoes consigned to them: 
a cargo of wines arrives, the drayman refuses or delays to transport it, it could 
hardly be maintained that the drayman would be liable to the importer for any 
loss of profit on the wine, accruing between his default and the time when 
the importer chose to take his wine from the vessel to his warehouse. The 
case of a retailer buying a cask of liquor, and making a bargain with a drayman 
to transport it to his shop, which the latter refused to perform, presents a still 
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stronger case. The carrier would be liable for the consequences of his delay, 
and his employer would be authorized to have the contract performed at his 
expense; but as to any contingencies resulting from the delay of the employer, 
the drayman has fothing to do with it. 

We have always held carriers accountable for damages resulting from unneces- 
sary delay in the performance of their contract, where it was not justified by 
some sufficient excuse in law. In Rathbone v. Neal, 4 Ann. 563, we held the 
masters and owners of a ¥@ssel liable to a shipper for the loss of a market for his 
goods, in consequence of unnecessary delay on a voyage from Boston to New 
Orleans. © But it appears to us that where the delay consists in not transporting, 
in a proper time, merchandize from one part of the city to another, no other 
indemnity ought to be recovered from the carrier than the cost and expense of 
performing the contract on his account, and such damage as the default of the 
carrier occasioned directly to his employer. Even where the inexecution of the 
contract proceeds from fraud, the damages allowed must be confined to those 
which are the immediate and direct consequence of the breach. 

The very uncertainty which the district judge recognizes as attending the 
evidence on which this claim for profits rests, is a necessary consequence of its 
remoteness from the cause assigned, and is one of the reasons of the limitation 
which the law wisely imposes on all claims for damages. 

The judgment of the district court is therefore affirmed, with costs. 


eee ns 


C. F. Berens v. J. P. M. Dupre, et. al. 


An administrator has no right to bring a revocatory action to annul a sale of property which 
had been made by the intestate, unless there be creditors who have been injured by the 
sale. 

The only ground on which a creditor can attack a sale made by his debtor is, that he has 
been injured by it. 


PPEAL from the Second District Court of New Orleans, Lea, J. 

G. LeGardeur and James Foulhouze, for plaintiff. C. Dufour, H. Train 

and C. Redmond, for defendants. The judgment of the court was pronounced 
hy 

Preston, J. Onthe 14th of December, 1849, Emeline Soulé, sold all her 
real property, worth about $3000, to the plaintiff, by an authentic act before a 
notary public. He assumed as the consideration of the sale, a mortgage upon 
the property for $500, in favor of Pierre Caillou, and agreed to pay her fifteen: 
dollars a month in money, during her life. He made the payment in money 
daily, but about two months after the sale she died. 

The defendant applied for the administration of her estate, at the instance of 
Cydalise and Minette Tardos, who claimed to be the only heirs of the deceased, 
and he was appointed and qualified. The undisputed effects of the deceased 
were appraised at only twenty-three dollars; but the administrator caused to be 
inventoried, as effects of the successson, the real property sold to Berens which 
was appraised at $3150. 

He applied for and obtained an order to sell this property, for the purpose, a8 
alleged, of paying debts and winding up the succession. Berens, by virtue of 
the deed to him of the 14th of December, 1850, enjoined the sale of the pro- 
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perty. The administrator answered the petition for an injunction, and claimed 
its dissolution on various grounds, in which Cydalise and’Minette Tardos, sub- 
stantially joined by means of an intervention. 

They alleged substantially, that the sale was obtained from the deceased while 
in a state of insanity, of which even the act itself afforded intrinsic evidence, 
that she was the whole day on which it was executed in a state of intoxication, 
which incapacitated her to contract ; that fraud and imposition was practised in 
obtaining the sale ; that it should be rescinded for manifest lesion; that the act 
was a disguised donation of all the donor’s property, not even reserving enough 
for her subsistence ; and was, therefore, null by article 1484 of the Civil Code. 

The deceased died intestate, she is proved to have been the natural child of 
one Bellefine Bardonelle. She left neither ascendents nor descendents, brothers, 
sisters, nor surviving spouse, and the presumption is, that the State succeeds to 
her estate, if she left any. 

It is proved beyond doubt, that Cydalise and Minette Tardos, at whose 
instance administration was granted on the estate, are not heirs of the deceased. 
They have, therefore, no interest in winding up the estate, and the gale to 
Berens cannot be annulled on their behalf. 

So it appears that there were no debts of the deceased, except the mortgage 
in favor of Pierre Caillou, which was assumed by Berens, and with which, foraught 
that appears, Caillou is content. We concur in opinion with the district 
judge, that a sale cannot be annulled by an administrator, when it clearly appears 
that no creditor has been injured by the sale. The only ground on which a cre- 
ditor can attack the act of his debtor, however fraudulent, is that he is injured 
by the act. 

Although, therefore, the parties have agreed that this shall be considered a 
revocatory action by the administrator to annul the sale to Berens, we do not 
feel it our duty to investigate the case on its merits; because, if our decision 
should be in favor of Berens, contradictorily with those who have no interest in 
the case, it ought not to be binding upon those who may hereafter shew an 
interest to have the sale annulled. 


so 


The plaintiff, having at least an apparent title to the property, has a right to 
enjoin the sale of it by those who have no interest to annul his title. We do 
not consider that such an interest can be created by an administration or its 
expenses. The acts of the deceased can be attacked only by heirs, legatees or 
creditors, whose debts existed at the time of her decease. 

The injunction against the sale of the property by the administrator of 
Emeline Soulé, is therefore maintained, at the costs of the defendant, without 
prejudice, however, to the rights of any party having an interest to attack the 
plaintiff’s title. With this explanation, the judgment of the district court is 
affirmed, with costs. 


ExvizasetaH Hvuseu v. New Orieans anp Carrotiton Ralit- 
ROAD CoMPANY. 
An action for damages caused by the homicide of a free human being cannot be maintained. 


A master is not liable to a servant for damages resulting from the negligence of another 
servant, unless that other servant was habitually careless or unskillfal. 
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Huser If the boiler of an engine of a railroad car has an apparent defect, and the engineer con- 
tinues running it with a head of steam higher than he was instructed to carry, he could 
not recover damages for any injury he might sustain from the explosion of the boiler, nor 
can his widow or his heirs recover damages for his death under such circumstances. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
This cause was tried by a jury, who gave a verdict for the plaintiff for five 
thousand dollars. The defendants appealed. 

Ogden and Duncan, for plaintiffs. Benjamin and Micou, for defendants. 

The judgment of the court was pronounced by 

Rost, J. The plaintiff alleges that her late husband, Jacob Hubgh, was 
employed, at a monthly salary, by the defendants to manage one of their loco- 
motive steam engines, the boiler of which was, from age and great defects, unfit 
for use; that the said boiler exploded while her husband was in the discharge of 
his duty, killing him instantly ; and that the immediate cause of his death was the 
gross negligence of the defendants in failing to provide a safe boiler for the engine. 

The plaintiff avers her destitute condition in consequence of the death of 
her husband, and claims $10,000 damages, to be equally divided between her 
and her children. 

The defendants filed a peremptory exception, that the petition sets forth no 
cause of action, and, in case the exception was overruled, they answered by a 
general denial, and an avermeut that if there was any fault or negligence, it was 
that of the deceased and not theirs. The exception was overruled and the case 
tried before a jury, who found in favor of the plaintiff $5000 damages. The 
defendants have appealed. 

The exception of the defendants presents the question, whether the death of 
a human being can be the ground of an action for damages. 

On general principles, the only private rights which laws recognize, and which 
constitutions are established to protect, are the rights of persons and the rights 
of property. The plaintiff and her children, in this case, do not complain of 
wrongs to their own persons, and it cannot be pretended that they had any rights 
of property in their husband or father. It appears to us, therefore, that with- 
out a special statute authorizing such actions, they cannot be maintained. It is 
a strong argument in favor of this view of the law, that in a country where pri- 
vate rights are so well protected as they are in England, it is settled that those 
actions do not exist at common law. Baker v. Bolton et al., 1 Campbell, 493. 

In 1st Cushing’s Mass. Rep. p. 475, a case similar to the present, the rule of 
the common law was re-affirmed; and the judge being of opinion that if the 
facts stated were proved, they would not entitle the plaintiff to recover: a verdict 
was entered in favor of the defendants. In England, of late years, this omis- 
sion has been supplied by statute in a limited class of cases. 9 and 10 Victoria, 
c. 93. 

It is urged that, under the civil law, the present action can be maintained. 
But the plaintiff’s counsel have not favored us with any authority from the 
Roman or Spanish law sustaining the position they assume. On the contrary, 
it is a general rule under those systems, that actions for personal injuries are 
strictly personal. 24 Pothier Pandectes, p. 279, law 13. 7 Partida, tit. 15, £2. 

It is further urged, that under art. 2294 of our Code, every act whatever of 
man that causes damage to another, obliges him by whose fault it happened to 
repair it; that this article has enlarged the remedies given by the former laws 
in cases of damages arising from forts, and that the present action should be 
maintained under it. It cannot be denied, that the commentators of the same 
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article in the Napoleon Code seem to favor that opinion, and that the Court of Huson 
Cassation has adopted it in two instances. Great as our deference is for that y, 9, ac. RRB. 
enlightened tribunal, we are unable to adopt their conclusions. The dispositions COMPANY. 
of art. 2294 are found in the Roman and Spanish laws; so far from being new 

legislation, that article embodies a general principle as old as the science of juris- 

prudence itself, and it must still be understood, with the limitations affixed to it 

by the jurisprudence of Rome and Spain. Domat Lois Civiles, tit. Domages 

causés par des fautes, p. 180, parag. 1. a 

But if the action could be maintained, there are other grounds upon which 
the plaintiff cannot recover. 

Conceding that the deceased was not entrusted with the repairing of the boiler, 
and that this care devolved upon the engineer of the corporation, some of the 
witnesses have testified that the defects of the boiler were such as to be plainly 
visible on the outside. If so, the deceased could not be ignorant of the exis- 
tence of those defects. Notwithstanding this knowledge, he continued to run 
the engine; keeping the steam, asisshown, much higher than he was instructed 
to do, or than would have been safe even with a sound boiler. After thug wan- 
tonly risking his own life and those of the passengers in the train, it is clear that 
he could not recover damages himself, if he was alive, for any bodily injury 
sustained by the explosion. The doctrine of the Court of Cassation, in the case 
cited from Sirey, that although the man who was killed in a duel could not, if 
he had only been wounded, have recovered damages for the injury, because he 
had exposed himself to the risk by which he was disabled, his widow could 
recover damages after he had been killed, will not bear the test of examination. 
In a pecuniary point of view, a wound, which would have rendered the deceased 
in this case a charge to his family during his whole life, would have inflicted on 
them a greater injury than his death. The decision relied on was undoubtedly 
made to discourage duelling. In that sense it may have been a good action, but, 
we are compelled to say, that it was a bad judgment. 27 Sirey, p. 529. 

If, on the other hand, the defects which rendered the boiler unsafe were not 
visible, and we believe they were not, there is another ground still more con- 
clusive. The deceased was a servant of the corporation, and had charge of one 
of the locomotives. The engineer, another servant of the corporation, had 
charge of keeping the locomotives and their boilers in a proper state of repair. 
Asa general rule, a master i8 not liable to one servant for damages resulting 
from the negligence of another. In order to make the master liable in such a 
case, it is necessary to prove that the persons selected by him were habitually 
careless or unskillful. Priestley v. Fowler, 3 M. and W. 1. 

The deceased and the engineer were engaged ina common service, the duties 
of which imposed certain risks on each of them; and in case of négligence on 
the part of the engineer, the deceased knew that that negligence was that of his 
fellow-servant and not of the defendants. He knew, when he engaged in their 
service, that he was exposed to the risk of injury, not only from his own want 
of skill or care, but also from the want of it on the part of his fellow-servant ; 
and he must be supposed to have contracted on the terms that, as between him- 
self and the defendants, he would run that risk. It is this implied agreement 
which exeludes this case from the operation of art. 2499, C. C. 

The principle is, that a servant when he engages to serve a master, undertakes, 
as between him and his master, to run all the ordinary risks of the service; and 
this includes the risk of negligence on the part of a fellow-servant, wherever he 
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ig acting iff'discharge of his duty, as servant of him who is the common master 


‘Huse 
N. 0. Py: " of both. - & 
a Sudh is the language of the court in the late case of Hutchinson v. TheNork, 


Newcastle and Berwick Railway Company; and there can be no doubt that the 
rule therein laid down is in strict accordance with legal principles. See also 
the case of Wigmore v. Jay, Law Reporter. 

It is not pretended that the engineer of the corporation was unskillful or habi- 
tually negligent; but it clearly results from the evidence, that the deceased was 
himself guilty of negligence in continuing to run the engine, if, as alleged, the 
defects of the boiler were visible. 

It is therefore ordered, that the judgment in this case be reversed, and that 
there be judgment in favor of the defendants, with costs in both courts. 





Same CasE—On a RE-HEaARING.' 


GDEN and DUNCAN made the following argument in favor of a re-hearing 


of the case: The counsel for plaintiff respectfully ask the attention of the 
court to the following additional arguments, in support of their application for a 
re-hearing. The court lays down at the commencement of its opinion, an abstract 
proposition, that ‘‘on general principles, the only private rights which laws 
recognize and which constitutions are established to protect, are the rights of 
persons, and the rights of property,” Applying it, the court proceeds to say, 
‘*the plaintiff and her children in this case do not complain of wrongs to their 
own persons, and it cannot be pretended that they had any rights of property 
in their husband or father.” If there is no error in these premises, the con- 
clusion of the court, that ‘* without a special statute authorizing such actions, they 
cannot be maintained,” would seem to be logical. But we respectfully ask the 
court, is there not error in this second proposition? It is true, that they do not 
complain of any corporeal injury, and in that sense they do not complain “of 
any wrongs done to their own persons.”, But personal injuries for which the 
law gives redress are not confined to those inflicted on one’s own person. An 
action may be maintained by a husband for injuries to his child; a master, for 
injuries to his servant. It will not be denied that an heir may maintain an action 
for his own personal injury against the slanderer of his deceased ancestor ; nor 
that in England and the United States criminal prosecutions are maintained for 
libels on the dead. And yet * in all cases the crime includes an injury ; every 
public offence is also a private wrong and somewhat more; it affects the indivi- 
dual, and it likewise affects the community.” 4 Black. p. 6. A libel on the 
dead is prosecuted because it is an injury and wrong to the living relations, and 
tends to a breach of the peace. 

The present action is founded upon the direct injury to the plaintiffs them- 
selves, and is not claimed as a right transmitted to them through the deceased. 
It is not therefore at all in conflict with the rules of the Roman or Spanish law, 
as stated by the court in this opinion, that actions for personal injuries are strictly 
personal. They claim their action on the very ground on which it has been 
given in France. By the common law and by the law of Louisiana, the husband 
owes support to his wife, the father owes support to his children. By our law, 
the wife is his partner in community ; she has an absolute vested right in this com- 
munity during its continuance, and to one-half of all its profits on its dissolution. 
Now it appears immaterial whether it can be said in strict propriety that she 
and her children have a property in him, because they have clearly a property 
in the support he is bound by law to provide them, and the wife has clearly a 
property in his future acquisitions and in his labor ; dnd these rights of property 
are violated, and they.are directly injured, when he is unlawfully killed. 

_ The Code, in its treatise of the different modifications of property, recognizes 
rights as property. « Incorporeal things are such as are not manifest to the 
senses, and which are conceived only by the understanding ; such as the rights 
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of inheritance, services and obligations,” art. 451; and nocepenetayeg? con- Huscu 
sisting only in a right, are classed as movables or immovables, ing to the nv. %. BR 
objects to which they relate, arts. 462, 463. Incorporeal things may be sold, art. "Conp any. 
2424; a mere hope is property and may be sold, as the haulof a nét, art. 
2426. We therefore most respectfully submit that your honors, in the applica- 
tion to the plaintiff’s casé of the general proposition as to private rights, have 
restricted it too much, and that she does present to you in this record a case 
both of personal injury to herself and children, and of injury to her rights of 
property, which entitles her in point of law to judicial relief; and we also most 
respectiully submit, that if your premises are correct, a special statute merely 
giving the remedy, or in your language, ‘+ authorizing such actions,” would not meet 
the case : because actions are only provided to enforce legal rights ; and if it be true 
that the only private rights the law recognizes and protects are the rights of persons 
and the rights of property, and if it be also true thagghe killing of a husband or 
father is not a violation of either rights of persons or Fights of property, as to the 
widow and children, then it would seem that the special statute must introduce a 
new principle, give a new civil right, as well us provide anew remedy. The opinion, 
before entering upon the reasoning, states the question presented by defendants’ 
peremptory exception, that * the petition sets forth no cause of action ;” and it 
states it in these words, ** the exception of the defendants presents the question, 
whether the death of a human being can be the ground of an action of damages ;”” 
and this question, your opinion, if adhered to, would solve in the negative. 
Such an opinion will certainly require much limitation. We have in Louisiana 
a class of persons who, ‘by our laws, as well as by those of many of our sister 
States, are regarded as property. Whatever may be the diversity of sentiment 
in respect to their character as property, they are certainly human beings. Are 
your honors prepared to say that the owner of a slave cannot, in Louisiana, 
maintain an action of damages against one who criminally or by negligence should 
kill his slave or his indented servant, on the broad ground laid down in this opi- 7 
nion, that the death of a human being affords no ground for an action of damages. 
We respectfully suggest that this question was not necessarily presented by the 
exception. ‘The cases from Cushing and Campbell were not cited in argument, 
in either court, and we may therefore be indulged in a full examination of them 
now, as an opportunity to do so was not afforded on the trial. The case from 
Cushing, 1 Mass., p. 475, requires but little comment; the opinion says, that in 
itthe ‘rule of the common law was affirmed.” The rule of the common law 
as understood by that court, and as stated in the case from Campbell, was cer- 
tainly adopted as its guide; but their adoption added nothing to the force of the 
rule, nor decided authoritatively what the rule was. 

If, indeed, this decision in Cushing’s Mass. R.., vol. 1, p. 475, is to berelied on as 
authority, we must claim it as favorable to us; not only in saying as it does that 
this action could be maintained by the Spanish law,*the Scotch law and the civil 
law, but also because it cites, with apparent approbation, a New York case, in 
which a father was permitted to recover damages for the killing of his son, “a 
human being,” although the measure of damages was restricted to the interest 
of the father in the services of the son up to the time of his majority. We ask 
your honors whether this was not a distinct recognition of the principle, that an ‘ 
action would lie for the death of a human being, although the measure of dam- 
ages might depend upon the circumstances peculiar to the case. 

The case from Campbell, Baker v. Bolton, 1st, 499, was this: The plaintiff 
stated a case of injury to his wife and himself, resulting in her death; Lord 
Ellenborough instructed the jury that they must confine their consideration to 
injuries to plaintiff and to his wife up to the moment of her death, and added that 
the “death of a human being could not in a civil court be complained of as an 
injury.” ‘To understand this, it is necessary to refer briefly to the history of this 
subject in the common law of England. If your honors will recur to it, we submit 
with the utmost respect that notwithstanding this decision, the only one that has 
been found, the common law does not bear you out. It has given, from time beyond 
the memory of man, a legal remedy for the very injury complained of in this case. 

This remedy was the appeal. This appeal we are told by Blackstone, 4th 
vol., 383, ‘was an accusation by a private subject against another for some hei- 
nous crime, demanding punishment on account of the particular injury suffered 
rather than for the offence against the public. It had its origin in those times 
when a private pecuniary satisfaction called a weregild, was constantly paid to 
the party injured, or his relations, to expiate enormous offences.” He then 
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compound between the murderer and the friends of the deceased who pros@guted 
. him, By causing the ma r to give unto them, or to the child or wife of him 
that was slain, a recom .” Blackstone further states that *‘ the only crime 
against one’s relation for which an appeal may be brought, is that of killing him 
by either manslaughter or murder.”” But this cannot be brought by every rela- 
tion, but only by the wife for the death of her husband, or by the heir male for 
the death of his ancestor. ‘It is given to the wife on account of the loss of her 
husband ; therefore, if she marries again, before or pending her appeal, it is lost 
and gone; or if she marries after judgment, she shall not demand execution. 

So much was the private right respected in these early periods of the common 
law, that it took precedence of the public prosecution. ‘+ These appeals may be 
brought previous to any i ment, and if the appellee be acquitted thereon, he 
cannot be afterwards indicted for the same offence.” 2 Black., 314. * In like man- 
ner,” headds, ‘as by the old Gothic Constitution, if any offender gained averdict in 
his favor when prosecuted by the party injured, he was also to be acquitted of any 
crown prosecution for the same offence ; but, on the contrary, ifhe made his peace 
with the king, still he might be prosecuted at the suit of the party.” Again, this 
author tells us ‘iftheappellee be found guilty, he shall suffer the same punish- 
ment as if he had been convicted by indictment, but with this remarkable differ- 
ence, that on an indictment, which is at the suit of the king, the king may pardon 
and remit the execution; on an appeal, which is at the,suit of a private subject, 
to make an atonement for the private wrong, the king eam no more pardon than 
he can remit the damages recovered on an action of battery.” In like manner as 
when the weregild continued to be paidas a fine for homicide, it could not be remit- 
ted by the king’s authority. ‘* However,” he adds, “ the punishment of the offen- 
der may be remitted and discharged by the concurrence of all parties interested, 
and as the king by his pardon may frustrate an indictment, so the appellant by 
his release may discharge an appeal. Nam quilibel potest renunciare jure pro se 
introducto.” 4 Black., p. 316. 

The same author informs us, that ‘by virtue of the statute of Westm. 2d, 13 
Edward I, c. 12, if the appellee be acquitted, the appellor shall suffer one year's 
imprisonment, and pay a fine to the king, besides restitution of damages to the 
party for the impfisonment andinfamy which he has sustained ; and if the appel- 
lor be incapable to make restitution, his abettors shall do it for him, and also be 
liable to imprisonment.” This, as foretold by the author of Fleta, proved a 
great discouragement to appeals, so that from thenceforward they ceased to be 
in common use. 4 Black., 316. Ina note of Christian, same page, Ed. 1800, 
we find references to distinguished common law reports: ** Some appeals of late 
years have been commenced, but not prosecuted with effect.” 5 Burr, 2643. 
« They have probably been &mpromised, as the chief object of an appeal, in all 
times, was to compel the defendant to make a pecuniary compensation. For 
where the verdict in an appeal was given in favor of the appellant, he might 
insist upon what terms he pleased, as the ransom of defendant’s life or a commu- 
tation of the sentence. In an appeal in which the defendant was found guilty of 
manslaughter, it was doubted whether the king could pardon the burning in the 
hand, and the defendant compounded with the appellant for 40 marks.” 3 P. 
Wms., 453. 

The clause of Magna Charta, taking away the appeal from all women except 
the wife for the death of her husband, and its being given to the innocent wife 
rather than to the heir, are proofs that the common law regarded it as an injury 
personal to the wife, for which redress in damages ought to be granted, and it 
was given though in the form of a criminal prosecution. The case from Camp- 
bell was decided in the year 1800, and while the action of appeal was in force. 
Tt was also a maxim of the common law, that the trespass was merged in the 
felony. ‘* No trespass lies because it appears to the court to be felony, for this 
appertains to the king only to punish.”” ‘‘ An action of trespass does not lie for 
the baron for battery of the feme, by which the = languished for six weeks 
and then died of the stroke ; for this is felony.” iner’s Abridgment, 20th vol. 
p- 473. The reasons for this are found at large ip the books of the common 
law : “The public mischief is the principal concern. The private wrong is swal- 
lowed up in the public,” and in case of felony, ‘‘ as the public crime is not other- 
wise avenged than by forfeiture of life and property, it is impossible afterwards 
to make apy reparation for the private wrong.” That this is confined to felony, 
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from motives of public policy in England, is shown by,the fact that the action for 
damages for the private wrong is allowed in all cases below felony ; as for battery, 
nuisagce, libel, &c. Hence, it wasvery natural that Lord Ellenborough should say, 
as he did in the‘case from Campbell, that “ in a civil egurt,” the death of a human 
being could not be complained of as an injury. The Pinedy being a criminal pro- 
secution either by indictment at the suit of the king, or by an appeal at the suit 
of the party interested. 

And what is the conclusion from all this, so far as the common law of England 
is concerned? why, that the killing of a human being was always regarded as a 
direct injury to his family, for which they were entitled to compensation in 
damages, and for which they had an action, and that although, from motives of 
policy and convenience, and from maxims peculiar to the common law, an action 
on the case for trespass could not lie in a civil court, yet a far more stringent 
remedy, having for its object a civil compensation indamages, was allowed inthe 
appeal; and that this remedy for this injury continu@d to be the law of the land 
in England, until it was abrogated by act of Parliament, in the year 59 of the 
reign of George III, within the present century. And in still further proof that 
by the common understanding in England, this is regarded as a private injury, a 
violation of a right protected by law, we cite the statute of 9 and 10 Vict. c. 93, 
which provides that * in the case of the deathof a person by any wrongful neglect 
or default of another, the person who would have been liable to an action of 
damages if death had not ensued, shall be liable, notwithstanding the death of 
the person injured shall have been caused under such circumstances as amount 
in law to felony ; the damages to lie for the benefit of the wife, husband, parent 
and child of the person injured. And in such case, the jury may give such dam- 
ages as they may think proportioned to the injury resulting from such death to 
the parties respectively, for whose use such action shall be brought.” This 
statute sufficiently shows on its face why it was enacted. It does not profess to 
give a new cause of action, a new civil right. But it tacitly admits the existence 
of a right for which under the artificial rules of the common law there is no 
remedy ; and it provides the remedy, by declaring that although the act be felony 
in law, the private wrong shall not be merged in the crime, but that the wife or 
husband, parent or child, shall notwithstanding have a civil action for dam- 
ages. It gives the very action which your honors find claimed in the record 
before you. ‘The court, in Cushing, says, “* The English statute gives damages 
as such, and proportioned to the injury to the husband or wife, parents and 
children of any person whose death is caused by the wrongful act, neglect or 
default of another person; adopting, to this extent, the principle upon which it 
has been attempted to support the present action.” 1 Cush. 480. 

It is very evident, therefore, that this court has adopted the practice and not 
the principles of the common law. Its principles favored the action—its prac- 
tice refused it asa civil remedy. And now, when the action is allowed in 
England, as a civil remedy, under the remedial statute of Victoria, intended to 
conform the practice of the common law to its principles, and no longer to suffer 
the right to exist without a remedy, the highest court in Louisiana introduces 
here, on the authority of an English decision, (made fifty years ago,) a practice 
which an English parliament has abrogated, and which English courts no longer 
follow. In the common law States of this country, the statute of Victoria had 
of course no effect in modifying the practice, hence they followed the rules and 
practice of the common law until changed by statutes similar to that of Victoria ; 
which change has been made in several States. 

Let us then enquire whether in Louisiana the same necessity to enact such a 
statute exists, and whether we have not now a statute which fully authorizes 
the action. The true question presented by the peremptory exception for the 
decision of the court, we apprehend to be this: does the killing of a husband or 
father, by fault, constitute a civil injury to the widow or children, such as to 
entitle them to sue for compensation in damages proportioned to the injury they 
sustain? The common Jaw regarded it as a civil injury, though it refused the 
civil remedy. 

The statute of Victoria, and similar statutes in the common law States of this 
country, have regarded it as a civil injury, and amended the practice of the com 
mon law by granting the civil remedy. The common sense and feeling of man- 
kind regard it as a civil injury, and recognize the claim for redress ; and surely no 
court of justice can Jook with complacency on a case of such injury, unredressed, 
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be led to believe, but. von clearést demapstration, that it has no power to 


nt a remedy for such a. g. * ear 

We had supposed that there were two or three articles of gur Code, éclear 
and explicit, which authogiged this action. Article 2294: “ very act whatever 
of man that causes dar to another, obliges him by whose fault it happened 
to repair it.” The following articles in the same chapter are developments of 
the same principle: 2295, ** Every person is responsible for the damage he 
occasions, not merely by his act, but by his negligence, his imprudence, or his 
want of skill.” Article 2296, ** We are responsible nogonly for the damage 
occasioned by our own act, but for that which is caused by the act of persons 
for whom we are answerable, or of the things which we have in our custody.” 
2299, ** Masters and employers are answerable for the damage occasioned by 
their servants and overseers, in the exercise of the functions in which they are 
employed ; the responsibiligy attaches ouly when the master or employers, Xc., 
might have prevented the’aet which caused the damage and have not done it.” 
The article 2294 is borrowed, word for word, from the article 1382 0f the Napoleon 
Code. It is well known that under this article various actions for dorts have 
been sanctioned in our jurisprudence, and among others, actions of slander. 
Miller v. Holstein, 16 L. R. 411. 

But as there ha been no instance here of its application to a case of homi- 
cide, we naturally turned to the French jurisprudence, from which it had been 
taken, and urged upon the Court, that under this article, the action could be 
maintained. Your honors say, ‘ It cannot be denied t the commentators of 
the same article in the Napoleon Code seem to favor that opinion; and that the 
Court of Cassation has adopted it in two instances. Great as our deference is 
for that enlightened tribunal, we are unable to adopt their conclusions.” We 
hope to be excused for expressing some surprise that your honors should seem 
to doubt that this is the well settled jurisprudence of France. The commenta- 
tors treat it as free of all doubt, and the instances in which it has been sanctioned 
by the Court of Cassation are numerous, although we did not deem it necessary 
tefcite more than a few cases ; those cases being marked and unequivocal. 

One was of murder, where the dying man had forgiven his murderer, and 
the court decided that this pardon could have no effect in depriving his family of 
their action for the direct injury and damage caused to them by his death; and 
this on the ground that their action was not derived through him, but was per- 
sonal to them for their own loss and injury. 

_Another was the case of the duel; when the court decided, that even admit- 
ting that the consent of the duellist to the chances of the combat, would have 
been a good defence to any claim of damages on his part for wounds, neverthe- 
less, if he is killed, such consent would not deprive his family of their action for 
damages, for their own direct injury caused by his death. And this opinion, 
your honors say, ‘ will not bear the test of examination.” 

If it be true, that the action is given to the family on account of their own 
direct injury, and that the law regards the unlawful killing of a man as an act 
directly injurious to his family, and if it be also true, as it is beyond all question, 
that both the Roman and the French law held a party responsible for amy act 
which was the result of his fault, rashness, or imprudence, however slight, 
where such act caused damage to another, then it would not seem absurd to 
apply these principles to a case where another concurred in the fault. If the 
husband or father had been killed justifiably, as in necessary self-defence, or to 
prevent a known felony, there was no fault in his slayer, and consequently no 
room for the application of the article. 

Another case was cited from Toullier, 8th vol. page 56. Itis tobe found 
reported by Sirey, . page 269. It was not a case of a duel, and is free 
from the censure which your honors cast upon that case, when you say ‘“ The 
decigion was undoubtedly made to discourage duelling. In that sense it may 
have been considered a good action, but we are com to say a bad judg- 
ment.” We use the term censure, because it would be a reproach to the high- 
est court in the French Republic to give through ignorance a false interpretation 
to the law, in a matter of the déepest moment to society ; and it would be a still 
greater reproach to such a tribunal, to give such an interpretation, advisedly, in 
such a case orin any case, twisting or distorting the law, to accomplish any 
object however laudable or desirable. Jus dicere non jus dare, is the province 
of the judge. 
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The case werefer to was thigs Rolland; su Gosse, his servant, Huscu 
theft, accused him, and at night suffered Berthoult and Mancel, police office Oo ac RR. 
to enter his hoyge to arrest him ; and in the attempt to arrest him, Gosse, resist- " Goupany. 
ing, was killed by Mancel. Berthoult and Mance re prosecuted criminally, 
as guilty, 1st, of voluntary homicide ; 2d, of an a assault upon personal 
liberty. Rolland was also prosecuted as accessory; the widow of Gosse made 
herself a to this criminal prosecution, and demanded damages against the 


principals, and also against Rolland for having assisted in the killing of her hus- 
band. ‘The accused were acquitted, but condemned to pay the widow damages, 
on the ground that the death of Gosse was owing to their imprudent conduct. 
On appeal, the Court of Cassation corrected this decision, so far as it condemned 
Rolland to damages, for the death of Gosse, ‘* a raison de la mort de Gosse,” 
because from the indictment itself it appeared that he was in no wise connected 
with it, either as principal or accessory. The Courgat Cassation remanded the 
case, and the widow then renewed her demand of damages against Rolland, 
on the ground that he had participated in the arbitrary conduct against the per- 
son of Gosse ; **Sur ce que Rolland, avait participé, a l’acte arbitraire exercé 
sur la personne de Gosse.” 

Rolland pleaded res judicata: that asthe court had decided that he was 
neither principal nor accessory in the illegal arrest, ni auleur ni complice, it 
would be to draw a second time into question a point adjudged. This plea was 
sustained by the lower court; but on appeal, the Court of Caen reformed the 
judgment and gave the, widow 6000 livres damages, on the following grounds : 
that although the jury Hiad decided that the facts did not constitute the crime or 
delit complained of, nevertheless the civil court had the right to examine the 
same facts in regard to the injury they may have caused to third persons, and 
that Rolland in opening his door after night to the police officers, who had no 
right to enter without his consent, had committed a quasi offence, quasi delit, 
which created against him the obligation to repair the injury resulting from it, 
according to the terms of the arts, 1382 and 1383 of the Civil Code. Rolland 
having appealed from the decision, it was affirmed by the Court of Cassation, on 
the 5th of November, 1818. In affirming this decision, the Court of Cassation 
declares that the acquittal on the public prosecution does not protect the accused 
from an action of damages in a civil suit ; and that in such suit, the civil tribunals 
have the right to examine the same facts and circumstances, and to find in them 
a quasi offence, and to award to the injured party the damages he may have sus- 
tained, and that this action for damages is fully sustained by the art. 1382 of the 
French Code, from which the art. 2294 is taken. 

We referred the court to the deliberations of the jurists assembled by Napo- 
leon, where this article was under discussion, to show that they designed it to 
have its application in every case of wrong and injury. Locré, vol. 13, p. 8. 

They were not called on to create a new system of jurisprudence, but to 
reduce to method and simplicity one already existing, with such improvements as ‘ 
experience might suggest. 

The ancient jurisprudence of France had always allowed this action of civil 
reparation to the widow and children for the direct injury they suffered by the 
killing of the husband or father. We beg leave to quote a few instances of this 
from Merlin’s Rep. v. 28, tit. Reparation Civile : 

“In 1690, Lebrum was found guilty of the murder of Madame Mazel, and 
sentenced to pay to her sons 800 livres, as civil reparation in damages. In the 
same year his innocence was discovered, and Gerlac, the real murderer, was 
convicted and condemned to pay 8000 livres as damages to the sons of Madame 
Mazel. Merlin Rep. v. 28, p. 420. 

The Parliament of Paris decided, 28th Feb.gg.681, that the civil reparation was 
to be paid out of the property of the convict in"preference to the fine adjudged to 
the State. This was in the case of the wife of Desclaircius, convicted of the 
murder of her husbands “The mother of Desclaircius had recovered judgment 
for damages ; a contest ardse between her and the farmer of the revenue, who 
claimed preference for the fine. Merlin’s Rep. vol. 28, p. 442. Receuil de 
Denizart. The same court had, in 1660, decided the same thing. Jbid. Itis ' 
to be paid even in preference to the dowry of the wife. It was so decided in 
1581: a man, after killing his wife, married another. The father of the mur- 
dered wife prosecuted his son-in-law, and had him condemned to death and to 
6000 livres of damages to him. The second wife claimed a preference over the 
father, for her dowry. But the decision was against her; the 6000 livres were 
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Huscu ‘to be paid entire father of the first wife, and the® surplus of the 
e. perty of the convict eclared affected and mortgaged to the, do wry of 
aa = e second wife. Merlin’s Rep., vol. 28, p. 444. a 
ae. In the same vol., p. 4 e find a decision ot the Parliament of Paris of 3d 


April, 1685, on the followmg case: Denis Provost of Troges, was assassinated 
iff 1669, and his widow sued for 20,000 livres as damages; afterwards, in the 
same year, acriminal prosecution having been instituted, she stated to the court, 
that in order not to retard the decision in the prosecution she would desist for 
the present from her demand for civil reparation. The accused was executed; 
and the same sentence which condemned him adjudged the postponement of 
the civil suit. The widow made no subsequent demand, but having re-married 
with Riaultz, he, in 1680, obtained a commission, and cited before the Parlia- 
ment the brother of the accused, who had himself been condemned to banish- 
ment in the same prosec , and had since obtained a reversal of his sentence. 
This brother pleaded as a ‘peremptory exception, the criminal sentence, on the 
maxim non bis in idem. On full consideration of the case, the decision recog- 
nized the clear distinction between the public prosecution for crime, and the pri- 
vate action for civil redress, rejected the plea in bar and condemned him to 3000 
livres of damages: one-third to the widow and two-thirds to the minor children of 
Denis. Merlin says that the decision is contrary to the doctrine of Papose, who 
says, ‘‘after judgment, the injured party ought not to be allowed a civil action 
against the acensed on the facts criminally decided.” And Merlin adds: ‘ Imbut 
is of the same opinion in his work on Criminal Practice, twhen the injured party.’ 
he says, ‘ wishes to assert his civil rights, he must do so before sentence ; if he 
does not, he is no longer to be allowed to demand damages, because,’ he adds, * it 
is a thing terminated and finished.’ ” 

These learned opinions, it will be observed, differ only in regard to certain 
incidents of the action, but agree as to the action itself, and the right on which 
itis founded. In the same vol., p. 446, we see how these civil damages were 
divided among the injured parties. The silence of the general Jaws, and of most 
of the customs, had left this subject in much uncertainty. Two decisions, 1666 
and 1685, gave one-third to the ‘widow and two-thirds to the children. In the 
dictionary of Brillon there is found a decision of the 1st of June, 1554, rendered 
between the widow and children, which orders that one-half of the reparation in 
damages for the murder of the husband shall be given to the widow, and the 
other half be secured to the children. This half, Merlin says, is adjudged to the 
widow in most of the provinces. ‘The art. 16 of tit. 12 of the Custom of Cam- 
bray, provides, that the funds proceeding from the civil reparation for the homi- 
cide ( in the original, ** paix de l’homicide,”) are not subject to pay the debts of 

. the person killed, but belong one-half to the widow and the other half to the 
nearest heirs of the person killed, if he was married ; otherwise, all belonged to 
his nearest heirs. By the terms pair de l’homicide, the custom means the 
compromise made with him who had committed it.” Merlin adds, ‘ the other 
customs which make mention of this reparation always accord it first to the 
widow, because, says Lebrum, her affliction does not yield or ought not yield’to 
that of any other person who has an interest in prosecuting the just punishment 
for the death of the deceased.” A decision of the Parliament of Toulouse, 1614, 
one of that of Bretagne, 1614, others of Leble Hainaut, earlier, adjudged the 
half of this reparation to the widow, and the other half to the heirs. 

A decision in 1664 permitted a wife, who had re-married, to succeed on the 
death, ab intestaio, of two of her children by the first marriage, to their portion 
of this reparation. ‘The wife was permitted to participate in this civil reparation, 
whether she was common in goods or not. She could renounce the community, 
without losing this right; it w e@ same as to the relatives of the deceased. 
The wife, in claiming it, did not'Tender herself liable as partner in community, 
nor did the relations render themselves liable as heirs. 

Ricard, on the art. 237 of the Custom of Paris, ‘expresses himself in these 
terms: ‘It is, accordingly, a well known maxim of our law, that the wife who 
renounces the community does not lose the right to receive the damages which 
may be accorded to her for the killing of her husband, without any liability for 
debts.” ‘If a child, who had prosecuted the murderer of his father, obtained 
damages, he was not bound to divide them with his co-heirs ; this reparation 
a due to his Joss, to his filial affection, and not to his quality of heir.” 

. 447. ‘ . 
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The Court of Cassation, in maintaining this action under the art. 1382 of the 
French Gode, doubtless construed that article by the lights afforded by the 
ancient jurisprudence of France, as well as by the declared intentions of its 
framers, and its own obvious sense. Louisiana wagja province of France, and 
its first inhabitants brought with them the laws and usages of France. When, 
in 1808, the Legislative Council of Louisiana adopted the Civil Code, they bér- 
rowed many provisions from the Napoleon Code, and the article 1382 was 
adopted, word for word. In 1824, when Louisiana remodelled her code, the 
Legislature took as its guide the Napoleon Code, and continued to adopt this 
article, without change or restriction. ‘The jurisprudence of France, both before 
and since the Napoleon Code, and the commentaries of French jurists on this 
art. 1382, were before them; and if they had intended to give it a more restricted 
application than it had received in France, they would have declared such 
intention. They well knew that our courts were imthe daily habit of consult- 
ing the opinions of great French jurists, and the decisions of the Supreme Court 
of France, to aid them in solving difficult questions of law; as in the common 
law States, courts look to England, the fountain of their jurisprudence. Our 
Legislature could not have declared that this article should be cdnstrued with 
reference to the Roman, Spanish or common law, without violating the 11th 
section of the 4th art. of the Constitution of 1812, prohibiting the introduction 
of a system of laws by a general reference, and requiring that every provision 
enacted shall be specified; a prohibition in accordance with the principle, that 
those laws are best which leave least to the discretion of the magistrate; and 
proceeding from a just fear that judges, however pure and enlightened, might, if 
obliged or permitted to search in foreign codes for rules and precedents, be 
sometimes unconsciously led into errors fatal to the administration of justice. 
The Legislature could have said the articles should not embrace a case of homi- 
cide; and it was necessary to say so, if such was their meaning, because the 
terms of the article embrace such a case; and it may be said, that on so impor- 
tant a subject they would not copy an article literally from the French Code, 
without restriction, unless they designed it to receive the same construction here 
as it was then known to receive in France. 

The opinfon says: ‘It is urged, that under the civil law, the present action 
can be maintained. But the plaintiff’s counsel have not favored us with any 
authority from the Roman or Spanish law, sustaining the position they assume. 
On the contrary, it is a general rule under those systems, that actions for per- 
sonal injuries are strictly personal.” 24 Pothier, Pandects, p. 279, law 13. 7 
Partida, tit. 15, law 3. 

It is with great reluctance that we have to crave the pardon of the court for 
saying, that we have been misapprehended ; that we did not *¢assume the posi- 
tion,” and ‘urge it,” that under the civil law the present action can be main- 
tained. An axiom of the common law, aclio personalis moritur cum persona, 
was relied upon by the defence ; and we contended, that it was not a principle 
of the law of Louisiana. We quoted the articles 31 and 32 of our Code of 
Practice, which defined personal actions as arising from crimes and offences, 
and quasi offences, as well as from contracts and quas? contracts ; and the article 
25, which shows clearly that such actions may be brought against the person. 
We also contended, that it was not, in its full extent, a principle of the laws of 
Rome or of Spain, and quoted Domat of Hs. and ex. in qui, 81, tit. 1, sec. 10, 
vol. 1, p. 579, and Partida 7, law 3, tit. 15. We still respectfully invite scrutiny 
to these references. We did not furnish the court with authorities from the 
Roman or Spanish laws in support of this action, because by the act of our 
Legislature of the 25th of March, 1828, all rules of proceeding which existed 
prior to the Code of Practice, and all the civil laws which were in force in this 
State prior to the Civil Code of 1824, except as part of the Old Code, which 
treated of corporations, were abrogated. Acts of 1828, p. 160. 

After this, although these laws might be appealed to, as written reason, for 
principles, they could not be consulted as authority in questions of practice. It 
was unnecessary to refer to these laws for principles, as our own laws had amply 
provided that an obligation, the vinculum juris of the Roman law, was created 
as well by a crime, offence or quasi offence, as by a contract or quasi contract, 
and equally gave rise to a personal action. 

Your honors have, in a recent case, declared that it was equally the boast of 
our law and of the English law, that there is no right without a remedy, and no 
wrong without adequate redress, If then, under this article (2294) no action 
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cause damage or wrong and injury to the widow and children, and is; gs'to them, 
damnum absque injuria—a conclusion which this honorable court ‘Would not 
adopt. Is there, then, any impediment to this action arising from any peculiar 
dogmas or principles of our law, as it was shown was the case in England before 
the statute of Victoria? None has been intimated in the opinion from the 
bench; and none, we confidently maintain, does exist. 

The importance and novelty of this question naturally led your honors to pro- 
ceed with great hesitation; and in the midst of the pressure of business, it is not 
strange that the respectable authorities from Cushing and Campbell should have 
commanded great weight. ‘The law has wisely considered, however, that the 
highest courts may err; and by affording them a mode of revising their own 
decisions, through a re-hearing, has manifested its confidence in their ability to 
do that which is far more difficult than to decide right—admit and correct an 
error; an effort which implies intellectual superiority, as well as moral dignity. 
Lord Chief Justice Pratt, in answer to an objection of novelty, said, ‘ forts are 
infinitely various: there is nothing in nature which may not be an instrument of 
mischief; and the special action on the case was introduced, because the law will 
not suffer an injury without affording a remedy, and there must be new facts in 
every special action on the case.” 

Justice Ashhurst said: ‘That when a case was only new in instance, and the 
only question is on the application of a principle recognized by law to such a 
new case, it will be just as competent for courts of justice to apply the acknow- 
ledged princip'e to any case which may arise two centuries hence, as it was two 
centuries ago.” 

It being evidently impossible in any code to provide specific rules for every 
case, our code, art. 21, provides, that ‘in civil matters, where there is no express 
law, the judge is bound to proceed and decide according to equity.” No suitor, 
then, need go unredressed. ‘To decide equitably, an appeal is to be made to 
natural law and reason, or received usages, where positive law is silent.’’ ‘The 
concurrence of mankind in different ages and countries is regarded as the highest 
evidence of what is natural law and reason. There has been such general con- 
currence in regard to the right of relations to claim damages for homicide, in all 
nations and ages of which we have records. Homer emblazoned it on the 
shield of Achilles. 

The opinion, however, says, that ‘if the action could be maintained, there 
are other grounds on which the plaintiff cannot recover. Conceding that the 
deceased was not entrusted with the repairing of the boiler, and that this care 
devolved upon the engineer of the corporation, some of the witnesses have testi- 
fied that the defects of the boiler were such as to be plainly visible on the outside. 
If so, the deceased could not be ignorant of those defects. Notwithstanding 
this knowledge, he continued to run the engine, keeping the steam, as is shown, 
much higher than he was instructed to do, or than would have been safe even 
with agound boiler. After thus wantonly risking his own life and those of the 
passengers in the train, it is clear that he could not recover damages himself, if 
he was alive, for any bodily injury sustained by the explosion.” &c. 

And in the conclusion of your decree, your honors say: ‘It clearly results 
from the evidence, that the deceased was himself guilty of negligence in con- 
tinuing to run the engine, if, as alleged, the defects of the boiler were visible.” 
In this statement, we are prepared to show conclusively, there is great error of 
fact. We presume the attention of the court was so much engrossed with the 
important legal question as to the right of action, that your honors did not con- 
sider so carefully the minor questions in the cause ; especially as it was scarcely 
necessary to do so, after deciding that the action could not be maintained. It 
will be noticed, that the opinion does not say, it is proved ‘that the defects of the 
boiler were visible. The language is peculiar: ‘some of the witnesses have 
testified.” And again, the opinion does not say, it was proved that the deceased 
was guilty of the supposed negligence, but that he was so guilty, ‘if, as alleged, 
the defects of the boiler were visible.”” Now, it is shown by this very statement, 
that this question of negligence was an issue submitted to the jury, on which 
evidence was taken; the verdict negatived the charge of negligence, and on 
motion for new trial, was supported by the judge who tried the cause and heard 
the witnesses. It would be contrary to the uniform practice of this court to set 
aside this verdict and judgment, unless clearly shown to be contrary to the evi- 
dence. In this case it is set aside, not because the evidence proved the neglect, 
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but because some of the witnesses testified that the defects were visible; and “if | Huscu 
such — fact, there was neglect.” Yet,’ your honors say, that you do not “0. R.R. 
believe that such was the fact. ‘If, on the other hund, the defects which a ANY. 
rendered the boiler unsafe were not visible, and we believe they were not, there 
is another ground.” &c. 

An argument of negligence cannot be built upon an hypothesis which your 
honors admit is untrue. And how stands the proof? for your belief rests upon 
the proof. It is this: the boiler is encased in a wooden frame of staves and 
bands ; the iron is not exposed to the light, and is never seen except when 
stripped of this sheathing. Only two witnesses speak of seeing the defects of 
this boiler on the Outer surface of the iron. Kohn, the workman who repaired 
it fur the company, in the workshop, three years ago. It was then stripped 
for repairs. But it is not shown that any one there saw those defects but Kohn. 
The engineer in chief of the company and the foreman of the shop swear they 
did not see them, and knew nothing of them. The deceased was not then in 
the employ of the company, but was absent, and in other employ at a distance. 
On only one other occasion is it shown to have been stripped, and this was by 
the explosion, when the defects were seen by the other witness, Pitjicld. The 
deceased was then dead. The testimony, then, only went to show that these 
defects were on the outer surface of the iron boiler, but could not be seen when 
the boiler was encased. And it was fully proved, that it was no part of the 
business of the deceased to examine or repair the boiler; and there is not a 
scintilla of proof that he ever saw the boiler out of its case, or had the slightest 
knowledge of any defect. We most respectfully ask, is there not an error in 
considering this a ground on which to deprive a widow and children of a solemn 
verdict and judgment, rendered on full consideration of the evidence, in such a 
case as this? 

We now pray your honors to reéxamine carefully the last ground, which, 
brieily stated, is, that a master is not liable to a servant for damages resulting 
from the negligence of another servant, unless that other servant was habitually 
careless or unskillful; that the servant takes upon himself all the ordinary risks 
of the service, including the risk of negligence on the part of a fellow-servant. 
We do not deem it necessary to question the correctness of these legal principles. 
But we do most respectfully and earnestly request your honors to examine again, 
whether they are conclusive against us in this case. If your deliberations should 
lead you to conclude that the action can be maintained, and that the fate of this 
case must depend upon this last ground, you will feel the importance of giving 
it a careful re-consideration. In doing so, we beg you to bear in mind that the 
question of negligence, and all other questions of fact, were left to the jury ; and 
that we have the advantage of their verdict; and that it has been the uniform 
practice of this court, when convinced that the finding of the jury on such a 
question was not supported by the evidence, to remand the cause for a new 
trial. 

The petition chagged, that the explosion was owing solely to the old age, long 
use, worn-out condition and defects of the boiler; and that the death of the 
deceased was occasioned by the neglect of the defendant in improperly continu- 
ing to use on their railroad a boiler insufficient, defective and unfit for use. 

The defendant did not attempt to set up the special defence contained in the 
legal principles your honors advert to, by imputing this casualty to the negligence 
of a fellow-servant, nor attempt to prove any such carelessness. On the con- 
trary, a defence was set up utterly inconsistent with it, to wit, that “the 
deceased was employed for the special purpose of attending, examining and 
superintending repairs of the locomotive and boiler; and if there was fault 
or negligence, it was that of the deceased, and not of the defendant.” 

This defence was proved, by the witnesses of defendant, utterly unfounded; 
and it was shown by them, that he was a mere subordinate, in a very humble 
capacity, at a small monthly salary, with no power to examine the condition of 
the boilers and locomotives, or to suggest repairs, but bound to use such as were 
furnished him; and that he was daily employed in driving them from an early 
hour in the morning until late at night. It is also fully proved by defendants’ 
witnesses, that he was a faithful and competent locomotive driver, sober, indus- 
trious and attentive to his duties; that he never lost a day from sickness or any 
other cause; that he was in the prime of life, and hada family dependent on 
him; and that for his incessant service to the company, Sundays included, he 
received fifty-six dollars a month. 
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Now, what would the law imply in such a contract?» Surely, that if he 
agrees, as laid down by your honors, ‘to run all the ordinary risks of thégervice,” 
he shall not be exposed to extraordinary and éxcessive risks through the fault 
and neglect of his master. If, as is here proved, it is a part of his contract that 
he has nothing to do with the repairs of the boiler, but is bound to confide all that 
to a superior authority, surely the correlative engagement is, that his employers 
shall furnish him with safe and sound boilers, and shall omit no diligence incum- 
bent on them, and commit no neglect which may increase his danger beyond the 
ordinary risks of the employment. 

An illustration of the principle referred to by the court, as stated in a late 
case which we have not seen, is furnished by the facts contained in this record. 
The fireman and driver were both killed. If this boiler had been sound, and the 
explosion had been caused by the fault of the driver, it would, under this _prin- 
ciple, have been a good defence for the company in an action by the widow or chil- 
dren of the fireman. And so, if this boiler had been sound, but by reason of some 
improper order of the engineer in chief, as to the amount of steam to be carried, 
an explosion had taken place, the principle would probably have had its applica- 
tion. ‘The master in those cases would have done his full duty. But what was 
the proof in this case? It was full and conclusive of culpable neglect on the 
part of the master. The boiler was over thirteen years old. It was worn by 
slow corrosion in many places to the thickness of the sixteenth of. an inch. 
There were many such thin places in it. The fibre of the iron was completely 
gone. The defects were such, that when the boiler was stripped they could have 
at once been detected by sounding with a chisel or hammer, and some of them were 
visible on the outside, when the boiler was stripped and exposed; and yet, dur- 
ing all the time it was used, it had never been stripped but once for repairs and 
examination, and on that occasion the examination was casual and superficial. 
And it never was once subjected to hydrostatic pressure, or any other test to 
prove its condition. It was shown, that no boiler ought to be used longer than 
five or six years without most thorough repairs; and that in England they are 
frequently tried by hydrostatic pressure; and that prudence requires such trials 
to be oftener made. The age of this boiler was well known to the master, the 
defendant; and the duty of keeping it in repair, or of ascertaining its condition, 
rested on the defendant; and if this be so, the principles contained in arts. 2296 
and 3302 of our Code, would, we respectfully suggest, fix the liability upon him. 

We did not deem it necessary, nor was it our wish, to fix any peculiar blame 
on any servant of the defendant; because we believed the evidence fixed it fully 
upon the defendant. Qui non prohibit, cum prohiber potest et debet jubet. It 
was doubtless under orders of defendant that this old and defective boiler was 
continued to be used; and the disaster was shown to have been caused by its 
great defects. 

We respectfully ask the court, if a discharge from liability under such circum- 
stances would not tend to give impunity to steamboat and railroad companies, 
and to deprive the public of the security which results frem the wholesome 
terrors of the law. Such accidents are, doubtless, generally owing to the care- 
lessness of servants; but if it be clearly proved that the master used insufficient 
and. dangerous boilers, ought he to be permitted to escape responsibility by 
throwing the blame on his agents? Would not this “tend,” in the language of 
C. J. Tilghman, ‘to introduce actual wrongs, and ideal remedies.” A crimi- 
nal prosecution of the servant would be generally abortive, and an action for 
damages worse than useless. 


The judgment of the court, on a re-hearing, was pronounced by 

Eustis, C. J. The plaintiff, the widow of the late Jacob Hubgh, suing in 
her own right, and as tutrix of her minor children, recovered a judgment of five 
thousand dollars against the defendants, for damages caused by the death of her 
late husband, by an explosion of the boiler of a locomotive engine on the Carroll- 
ton Railroad, while under his management, as an employé of the company, at a 
monthly salary. The explosion is charged to have occurred without any fault 
on his part, but solely from the negligence of the company in not providing a 
safe and proper conditioned boiler, &c. 

This court reversed the judgment of the court below, and rendered judgment 
for the defendants. One of the grounds of tho reversal was, that the action 
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could not.be maintained ; another was, that the facts in evidence brought the case Huscu 
within the’rule, that a master is not liable to a servant for damages resulting from yo. ¢ C. R.R. 
the negligence of another servant, unless that other servant was habitually care- COMPANY. 
Jess or unskillful. 

A very elaborate argument for a re-hearing has been presented, in which the 
doctrine of the court, as to the action, has been reviewed. 

All our sympathies are necessarily in favor of relieving the unfortunate depen- 
dents on the daily labor of the deceased ; and the frequency of late of deplorable 
accidents of this kind, has created a general sentiment of indignation against 
those who, by their neglect or recklessness, are the cause of so much suffering 
among the relatives of the unfortunate victims. The impression, that they ought 
to be indemnified, results from a sense of justice which all right-minded men 
must acknowledge. Would not any one who had the misfortune to kill his 
fellow-man, at once feel a disposition to aid those whom his act, however called 
for by necessity, had reduced to want or deprived of their daily support? There 
are few men who would be insensible to this obligation; and accordingly we find 
in the most approved writers on natural law, a formal recognition of it asa duty. 

ut the ground on which Grotius, with whom the idea originates, places it, 
excludes all idea of its forming a part of the civil law or being the basis of an 
action. Speaking of the indemnity to be made in cases of injury, he goes on to 
state some examples of what the indemnity, which the party committing the 
wrong is bound to make, consists. A man who has unjustlykilled another ought 
to pay the expenses incurred for his physicians, and give to those whom the 
deceased was bound to support, as his father and mother, his women and his 
children, the amount of their maintenance, according to the age of the deceased. 
Thus Hercules, having slain Iphytus, paid a fine to his children, in order to 
secure more easily an expiation of his crime. A commentator of Aristotle says, 
that what one gives to the wife, the children and other dependents of the person 
slain, is given in some sorl. ‘When I speak of homicide, I mean an unjust 
homicide, that is, one committed by a person who had no right to do the act from 
which the death has ensued. If one hasthe right to endanger the life of another, B 
however one may have sinned against charity, as in case of not taking to flight, 
he is not responsible for the death, so far as relates to the indemnity of which 
we aro now treating. Besides, a price may be put upon the life of a slave, who 
can be sold; but the life of a free person is not susceptible of valuation.” The 
author refers, in a note to the title in lib. 9 of the Digest, which is the title De 
his qui offenderint, which, in case of a free man’s having been injured by an 
object thrown into the street, provides, ‘ Cicatricem cautem aut deformitatis 
nulla sit estematio, quia liberum corpus nullum recipit estimationem: There 
is no estimate made of the scars or deformity produced, because the value of 
the body of a free man cannot be estimated in money. 

This author did not profess to treat of jurisprudence, but he declared the prin- 
ciples of natural law and the laws of nations, from the writings of the philoso- 
phers, poets, historians, and orators of antiquity. He does not confound one 
with the other, and distinguishes both from the civil or municipal law. He, it 
will be observed, is obliged to consider this indemnity rather as a matter of gift 
or liberality ; an affair of conscience, rather than an obligation of strict duty. 

Rutherford, in his Institutes of Natural Law, dissents from the opinion of 
Grotius, in his discrimination between the valuation of the life of a free man and 
of a slave, and thinks that in case of the slaying of either, his life can be esti- 
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mated according to the interest which those who survive have in it. Book 1, 


v. . 
N.O. &C. BR. ¢- 17, § 9. 


CuMPAnNyY. 


It is understood that the present action is founded upon the direct injury to 
themselves by the death of Hubgh, from the causes alleged in the petition; and 
is hot attempted to be maintained as a right transmitted to them through‘the 
deceased. The right of action is claimed on the ground on which it has been 
allowed in France; the articles of the codes of that country and of Louisiana 
being identical, which provide that every act whatever of man that causes 
damage to another, obliges him by whose fault it happened to repair it. Code 
Napoleon, 1382. L. C. 2294. <A very thorough consideration of the subject 
brought us to the conclusion, that the interpretation and application of the article 
1382 of the Code Napoleon, adapted by the Court of Cassation in relation to 
the responsibility of the slayer to the widow and heirs of the deceased, were 
not consistent with our jurisprudence, and consequently inadmissible. We found 
no precedent for any such action, though, unfortunately, occasions for its exercise 
have been but too frequent within our borders; and with the learning and 
research which has distinguished our bar for nearly half a century, the singular 
fact remains unexplained, that up to the present suit no such right of action has 
been asserted. There can have been but one cause for this; and that is, the 
universal conviction of the bench and the bar that no such action could be main- 
tained. 

It certainly is incumbent on the plaintiff to show that, under our laws, the 
death of a free person can be the ground of an action of damages. That, as a 
general principle, no such rule prevailed under the Roman law, we think, may 
be affirmed. If it existed, it has escaped the research of Gibbon and of Makel- 
day ; and the diligence of couysel has referred us to no text or commentator 
which authorizes the opinion that the action was allowed. The Aquilian law 
gave actions for injury done by the death of slaves and certain animals, which 
it mentions by name. The title de his qui effunderint vel dejecerint, thus provides 
for the case of a free man killed by something being thrown in the public way 
from a building. If it is a free man who has been killed, damnit eslimatio non 
fit in duplum, quia in homine libero nulla corporis estimatio fiert potest; but in 
this case the fine is of fifty pieces of gold. ff. lib. 9, tit. 3, § 3. The law de 
suspensis is to the same effect, and had for its object the prevention of accidents 
in the public way. ‘They were penal laws, and the special provisions they con- 
tain are rather in affirmance of the non-existence of the principle which would 
give an action to the heir for damages caused by the death of his ancestor. 

’ Far be it from us to undertake to state affirmatively, that any given text is not 
to be found in the mass of matter composing the corpus juris civilis. Finding 
ne rule laid down in any of the elementary writers on which the action could be 
maintained, and bearing in mind the principle so frequently recognized in the 
Digest, that the life of a free man cannot be made the subject of valuation, we 
thought that an action of this kind could not be maintained under the Roman 
law. Digest 14, tit. 11, De lege Rhodia de jacta, § 2,1. Jacture summam 
pro rerum pretio distribui oportet. Corporum liberorum estimationem nullam 
fieri posse. Digest 9, tit. 1, § 4. 

The Spanish law provided with great particularity for the reparation of wrongs, 
and for the remedy to be exercised by and against heirs in these cases. It would 
seem, that every possible case to be reached by the law was provided for; a 
recapitulation.of them would rather afford mirth than instruction. The only 
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case in which we discover any responsibility, except to punishment for homicide, Huesca 
is that relating to barbers, who are required to exercise their trade in particular yo « G. RR. 
places, so that they whom they shave may sustain no damage. The law provides, Comrany. 
that if a barber be shaving a man, and any one push him in any manner, so that 

he kill, wound or hurt the person whom he is shaving, he by whose fault it was 

done will be bound to make reparation therefor, &c. This solitary case, if it gave 

the heir an action for the death of his ancestor, would rather prove the necessity 

for making a special provision for it, and presupposes the general rule to which 

it is an exception. Partida 7; tit. 15, law 27; Ib., tit. 7 and 9. Institutes of the 

Law of Spain. We can find nothing in the laws of Spain which authorizes this 

action, or which presupposes any such right of action to exist, and are satisfied 

that, as a general rule under both systems, actions for injuries to the person are 

strictly personal; and that there is no recognized principle, in either, in which the 

plaintiff's action can be maintained. 

The obligation resulting from a fort can only be the ground of an action, when 
the obligation is recognized and ratified by the law: for by far the greater por- 
tion of the wrongs to which we are exposed in our artificial condition of society 
the law does not afford any redress. The redress is of necessity confined to : 
legal rights, for which the law has provided an action or inflicts a punishment. 
3 Black. Com. 23,117. Pothier on Obligations, No. 1 and 197. 

We now come to consider whether the plaintifl’s right of action is authorized 
by the articles of our code. ‘The article 2294 of our Code provides, that every 
act whatever of man that causes damage to another, obliges him by whose fault 
it happened to repair it. The provisions of this article, however general and 
comprehensive its terms may be, are found more than once recited in terms 
equally general and comprehensive in the laws of the fifteenth title of the seventh 
Partida. The article was inserted in the Code of 1809, at a time when the 
Spanish laws were in force. It was put and retained to this time in the code, 
not for the purpose of making any change in the law, but because it was a prin- 
ciple which was in its proper place in a code; a principle which would be equally 
recognized as a necessary conservative element of society, and equally obligatory, 
whether it was formally enacted in a code or not. Would an injunction in an 
article of a code jus suum cuique tribuendi, or, sic utendi luo ut alienum non ledas : 
under the duties implied, be more extensive or more obligatory? Merlin, in giving 
his conclusions before the Court of Cassation, in the case of Michel, Reynier et 
al, respecting the article 1382 of the Code Napoleon, which is identical with the 
article 2294 of our Code, says, ‘* the principle laid down in article 1382 is not new. 
[t is drawn from the natural law; and long before the Napoleon Code, the Roman 
laws had solemnly proclaimed it; long before that code, the French laws had recog- 
nized and assumed its existence. Merlin, R. verbo Reparation Civile, § 2, 3, bis. 

Toullier thus alludes to this article. See how the learned Domat, in his clear 
and precise style, has developed the principles consecrated in our articles 1382 
and 1383. * All losses, all damages which may come from the act of a person, 
whether from imprudence, levity, ignorance of what he is bound to know, or 
other like faults, however light they may be, ought to be repaired by him whose 
imprudence or other fault has caused: them. It is a ¢ort that he has committed, 
though he may have had no intention to injure.” It is in this that the quasi 
delit differs from the delit and dol. Toullier, vol. 11, § 153. Domat, Civil Law, 
Book 2, tit. 8, § 4. 

The argument is, that the article 2294 must be interpreted in the same sense 
here as the article 1382 is interpreted in the courts of France ; that so important 
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a provision would not have been taken literally from the French Code, without 


N.O. ac. R.R. aby restriction or reservation being made, unless it was designed to receive the 


ComPany. 


same construction as it was known to receive in France. So far as the fact ig 
concerned, of the intefpretation given by the Court of Cassation to that article 
being known in Louisiana when the Code of 1809 was adopted, our impression 
is against it. The s of the decisions of that court, cited by the learned 
counsel, are subsequent to that time ; and the declaration of the imperial attorney 
general, in the case just cited, in the year 1813, rather weakens the supposition 
of there being any fixed interpretation of the article, as contended for. Within 
the memory of several who are still actively engaged in the profession, there 
was a period in which the jurisprudence of that court was not generally known 
in Louisiana. Indeed, it was not until after the general peace, in 1815, that the 
means of obtaining that knowledge was afforded by the introduction of Toullier 
and other works, commenting upon the Code Napoleon. The course adopted by 
our predecessors, upon whom was imposed the delicate and difficult task of inter- 
preting and applying the provisions of the codes—a course in which we have felt 
ourselves bound to continue, in expounding and applying these provisions—we think 
is an answer to the argument. Conceding it to be true, that the present juris- 
prudence is as stated by counsel, and that the decisions of the Court of Cassa- 
tion, on this article, are correct—a proposition which we have no interest in ques- 
tioning—does it follow, that our decisions ought to be the same on the article in 
our code, which is identical? We think not; and for this reason, that the sys- 
tems to which the articles apply are not similar. 

This court, and the former Supreme Court, have derived great assistance from 
the decisions of the Court of Cassafton, (which on all proper occasions has been 
acknowledged,) on the articles of the Napoleon Code similar to those of our own 
code ; but the benefit to be derived from such decisions is necessarily limited to 
those cases in which the articles are to be applied to similar systems, or toa 
similar jurisprudence. A large portion of the Code of 1808 was taken from the 
Napoleon Code : the differences between the two codes resulted from the Span- 
ish law being the law of Louisiana. The laws of Spain remained in force and 
unrepealed until 1828. Our courts were called upon to apply the articles of the 
code to the law as it existed at the time; and the decisions made in this state of 
things form the present jurisprudence of the State. 

It seems to be evident, that the decisions of the Court of Cassation, to what- 
ever extent they may have been considered as furnishing a safe guide to the 
application of the articlesjof the Code of Louisiana, similar to those of the French r 
Code, in cases in which the former jurisprudence was similar to that of France, 
would cease to be applicable in those subjects of law, in which the jurispru- 
dence of the two countries was different. The application of the article of the 
Code Napoleon to be made, is to the law of France; and would, under the 
sanction of that distinguished tribunal, furnish a safe rule in cases where the 
law was similar; and, of course, no rule whatever, where the law was matcrially 
different. In the case, therefore, under consideration, the law being different in 
Louisiana from that of France, as the latter is assumed to be, in argument ; and 
the application of the article being to the law of Louisiana, and not to that of 
France, the import and sense of the article becomes entirely an open question ; 
and the responsibility of determining its application is thrown upon the court 
without the aid of any authority; and unrestricted by any interpretation. 

Previous to the adoption of the Code Napoleon, the traces of the legislation 
of the conquerors of Gaul, were everywhere perceptible throughout the king- 
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dom, and the code itself has not entirely effaced them. Subject tothe power of Huncu 
Rome for more than five centuries; conquered afterwards by the Franks; the no, at. RR. 
Roman law and the Germanic customs became the sources of the law inFrance, COMPANY. 
In the south, the Roman law prevailed; being near thé'territory of Rome, the 

first conquered, and the last subjected to the power of the Franks. A part of 

the north also retained the Roman law; it having long remained separated 

from France. The rest of the north and the whole cetitre of France, where 

the Franks planted and maintained themselves, more particularly observed the 

Germanic usages. Hence, the distinction of the pays de droit ecrit, and the 

pays de droit coutumien. In the pays de droit, thereywere certain places and 

cities, which had their local customs in derogation and exception of the Roman 

law; as Bordeaux, Toulouse, Montpelier and others. 

France, in its present extent, having been formed by the annexation of adjoin- 
ing territories, they were permitted to maintain, as far as practicable, their laws 
and usages. Hence, several hundreds of different customs prevailed in the dif- 
ferent portions of her territory, until the supreme authority of the Napoleon 
Code was established throughout. The authors of that immortal work, in its for- 
mation, permitted to remain whatever it was not necessary to destroy ; and as far as 
practicable, sought to make a compromise, as it were, between the customs and 
the Roman law. 

Under the Roman law, any citizen could institute a prosecution for a crime. 
In France, the right was vested in the public officer; but the relations of the 
deceased, in case of homicide, had the power of prosecuting the slayer. The 
reparation sought partook of a punishment and a debt. It was adjudged equally 
in favor of the accused and the accuser: in favor of the accused, and against 
the accuser, if he was innocent; and in favor of the accused, if he maintained 
his accusation. Pothier, Procedure Criminelle, § 2. Merlin, Rep. verbo Repara- 
tion Civile. 

The probability is, that originally all prosecutions for homicide were at the 
instance of the relatives of the deceased. Blackstone assigns a northern origin 
to this custom, which prevailed in England. The appeal spoken of as a criminal 
prosecution, denotes an accusation by a private subject against another, demanding 
punishment rather on account of the particular injury suffered than for the offence 
against the public. Black. Com., vol. 4, p. 313. The sum adjudged was known to 
the ancient jurisprudence of France under the name of fine; the same as that 
adjudged for the benefit of the owner. In the examination of this subject, we 
have not been able to find, in any of the authors, that this mode of prosecution 
had any definite origin; or that the right to receive reparation, on the part of the 
relation, for the death of the slain, had any foundation in the Roman law. 

Conceding that it was the intention of the framers of the Code Napoleon to 
embrace the civil reparation of an injury caused by homicide to the relations of 
the deceased, and that the Court of Cassation decided correctly in the interpre- 
tation and application of the art. 1382; we do not feel authorized to give to 
the similar article of our code the same application, in a system of laws differ- 
ent from that prevailing in France, in which the Code Napoleon was to operate. 

We consider it unquestionable, that no civil action can be maintained under 
the common law by the relations, for the death of a free person. The authori- 
ties which have been adduced and commented upon, we think, conclusively show 
it. Finding that no such action was ever instituted in this State, our inquiries 
were necessarily directed to the examination of the former jurisprudence of 


Louisiana, in order to ascertain whether the action could be based on any well 
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recognized principle in the Roman or the Spanish laws. If the uniform under- 


N.O. «'C.R.R. Standing of the bar, deducible from the fact that no such suit was ever brought, 


Company. 


has recognized the prevalence of the same principle in this State, which has 
obtained in England and the United States; the present state of things, on this 
subject, it would not be proper to disturb for light reasons, or, for anything short 
of a clear and decided command of the law. There is nothing shown, which 
would authorize a couft to abandon a course which has been followed by a people 
with whom a regard for all personal rights is paramount, and from whom we have 
derived a large portion of our laws, and been continued in by the States of the 
Union. In England, theglaw has been recently changed; and it will rest with 
the Legislative power alone to provide the remedy sought, if public policy 
requires its introduction. 

On the merits, we think the case is clearly with the defendants. We 
thought, that by the deceased’s own want of care, he contributed to the disaster 
on which the plaintiffs found their action; and on that ground, as well as on that 
stated in the opinion of the court, resulting from the authorities cited, the plain- 
tiffs have no claim for damages against the defendants. 

The re-hearing is therefore refused. 
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Honore Dvup.uessis et al. v MaunseL WuHire. 


Where a party sells property, stating that he sells “de bonne foi et sans titres,” the purchaser 
does not acquire such a right as to be the basis of ten years prescription. 

An executor cannot, as a general rule, sell property of a succession at private sale ; but where 
he has done so, if the heirs do not object after along lapse of time, the presumption is, 
they have ratified the sale by receiving the price ; and the title of the purchaser is a just 
title. 


Where an executrix was also sole heir, her selling the property of the succession at private 
sale will be regarded as an acceptance of the succession as heir; and the title conveyed 
will be considered a just title. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
C. Roselius, for plaintiffs. Benjamin and Micou, for defendant. The judg- 
ment of the court was pronounced by * 

Rost, J. The plaintiffs, who are the heirs of Michel Duplessis, claimdrom 
the defendant a tract of land confirmed to their father by the United States Com- 
missioners. 

The defendant traces his title to the same source, through several mesne con- 
veyances,sand invokes the prescription of ten, twenty and thirty years. The 
first act of sale which he produces, is one bearing date the 12th of September, 
1812, from Barthélemy Lafon to Beltremieuzx; in which it is stated that the ven- 
dor acquired the property from Michel Duplessis de bonne foi et sans titres. 
It is conceded that this is not a sufficient basis for the prescription of ten years. 
Themext deed of conveyance is from: the widow of Beltremigux, representing 
herself as. testamentary executrix and sole heir of her husband, to Joshua 
Lewis.” This deed date the 9th of May, 1814. 

It is;said in be f the plaintiffs, that this is.a private sale of succession pro- 


perty by-an execullia? which cannot be Onenger of the prescription of ten 
years. 
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However true it may be, as a general rule, that an executor cannot sell the Dvupxzssis 


property of the succession he administers, at private sale; if the heirs do not 
object after a long lapse of time, the presumption is, that they have ratified the 
sale by receiving the proceeds; and if they have, the title derived from the exe- 
cutor is a just title. But in this case, the executrix was also the sole heir of 
the deceased; nothing prevented her from accepting the,succession, purely and 
simply ; and at once taking possession as heir. The fact of her selling the pro- 
perty in that capacity amounts to such an acceptance; and the mention in the act 
that she was executrix, was immaterial; and affected neither her rights nor her 
obligations as heir, pure and simple. We consider thig sale as a just title. 

It is in evidence, that Judge Lewis took possession after his purehase; and that 
his possession, and the possession of those claiming under him, has been noto- 
rious and uninterrupted to the present time. It is also shown, that Michel 
Duplessis, who lived in the neighborhood of the land until his death, in 1846, 
never claimed it and made no mention of it in his will. ‘The judgment appealed 
from is in favor of the defendant on the plea of prescription ; and it is the opinion 
of the court that it be affirmed. 

The judgment is therefore affirmed, with costs. 
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Monicrpatiry Numper OnE wv Juan PAnce. 


The ordinance of Municipality Number One, approved January 31st, 1849, imposing a tax of 
one dollar per day upon persons retailing oysters in any water craft, or on the levee or 
batture, and in case of non-payment to be subject to a fine of five dollars, and not more 
than ten dollars, is illegal in assessing a penalty for the non-payment of the tax. 


PPEAL from the Fourth Justice’s Court of New Orleans, Derbes, J. Morel, 
for plaintiff. Grivot, for defendant. The judgment of the court was pro- 

nounced by 

Eustis, C. J. This is an appeal taken by the defendant from a judgment of 
one of the justices of New Orleans, condemning him to pay a fine of five dollars 
for having violated an ordinance of the municipality concerning the retailing of 
oysters. The ordinance provides, that all persons retailing oysters in any water 
craft, or on the levee or batture, shall pay to the farmer of this branch of the 
revenue, the same amount as those coming from sea,—say one dollar for each 
and every day ; and any person refusing to pay said due to the farmer, shall pay 
a fine of not less than five dollars, and no more than ten dollars. This ordinance 
has not the merit of being very intelligible ; it is certainly very badly drawn. But 
the great objection is, that the penalty is for net paying the due. This is not 
within the power of the municipality. The ordinance is clearly illegal. 

The judgment of the court is therefore reversed, and judgment rendered 
for the defendant, with costs. 





* 
Tue Srate v. A. G. Buancwarp et al. 


The clause of the 95th art. of the Constitution, which restricts eligibility to parish offices to 
persons who have the right to vote in such parish, contemplates State officers; and does 
not prevent a municipal corporation from electing a surveyor who resides in an adjoining 
parish. , . 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
This was an application for a mandamus, upon the relation of Hugh Gran, 
who alleged, that he had been duly elected to the office of surveyor of the. 
Municipality Number Two; and that the defendant, who was his predecessor, 
refused to give him up the records, and to permit him to exercise the duties of 
the office. 

The application we resisted, apon the ground, that the relator, being at the 
time of his election a citizen of another parish, was ineligible to the office. 

C. Roselius and P. Warfield, for relator. Curry and Frost, for defendant. 
The judgment of the was pronounced by 

Surpewt, J. The clause of the 95th art. of the Constitution, which restricts 
eligibility to parish offices to persons who have the right to vote in such parish, 
contemplates State officers. In interpreting the 126 ‘art., which declares that 
no person shall hold or exercise, at the same time, more than one civil office of 
emolument, except that of justice of the peace, we held, that it contemplated 
State officers. See Dorsey v. Vaughan, 5th Ann. 156. 

Public offices and employments are established for the benefit of the people, 
not of the functionaries; and it seems to us, that laws restricting the choice of 
the people, and the area of selection, should not receive a large construction, so 
as to take in, by implication, offices requiring professional skill, and not repfesen- 
tative in their character. 

We think there is nothing in the terms of the statutes cited, or the letter or 
spirit of the Constitution, which prohibits the people of a town or parish from 
electing, as surveyor, a person who resides in an adjoining parish. 

There were serious doubts in the minds of some of my brethren upon this 
case; but on consideration of the whole matter, the result has been their concur- 
rence in the affirmance of the judgment. 

It is therefore decreed, that the judgment of the district court be affirmed, 
with Costs. 
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J. anv R. Geppes v. Wn. A. BENNETT. et al. 


A. purchased through B., and in his name, a quantity of whiskey; and although B. was himself 
a dealer in the article, permitted it to remain in his name and possession with all the 
indicia of ownership. By*obtained for himself large advances on the whiskey fromthird 
persons; giving a receipt, in which he acknowledged to hold the whiskey on storage for the 
persons who made the advance. During the absence of B., A. demanded possession 6f 
the whiskey, w the clerk of B. delivered to him, considering him the owner of it, 
although on the same day, the persons who had made the advance, demanded possession. 
A. then sold the whiskey to bond fide purchasers. The plaintiffs, who were the par- 
ties who had made the advance, sued the purchasers for the whiskey. Held: That the 
plaintiffs having permitted B. to remain in possession of the whiskey after the advance, 
they were not, under arts. 3125, 3129, C. C. entitled to a pledge; and that the sale made by 
A. gave the purchasers a right to the property. 

“gay 


PPEAL from the Fourth District Court of New OrleansjStrawbridge, J. 
T. R. Wolfe, for plaintiffs. R. Mott and C. Roselius, for defendants. 
The judgment of the court was pronounced by 
Eustis, C. J. The appeal before us is taken by the plaintiffs, from a judg- 
ment of the court of the Fourth District Court of New Orleans, rendered 
against them in favor of Ellmaker and Viosca, who are the appellees. 
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The suit was for the recovery of four hundred and fifty-six barrels of whiskey, 
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GEDDES 


or its value. This whiskey formed part of a quantity which was the subject of peyerrr. 


litigation in the cases of Fullerton v. Kennedy and Foster, and of the same 
plaintiff against J. and R. Geddes, determined by this court, at January term, 
1851, ante, p.. 312, 316. The facts are nearly the same, with one single excep- 
tion, as in those cases; and are recited in the opinions delivered. We 
thought, in those cases, that the whiskey belonged to ton; but that as he 
had permitted it to be bought in the name of Bennett, and to remain with him, 
he being known as an extensive dealer in the article; and thatas Bennett did not 
hold it under any of the ordinary commercial relations of consignee, factor or 
bailee, and was in public and exclusive possession of it; the facts presented an 
ordiary case, in which one puts his property in the name of another, and 
thereby subjects it to the contract which persons in good faith make in relation 
to it. J’ullerton was the plaintiff in those suits, and failed in his actions against 
the defendants, who had made a bond fide advance on the whiskey ; the object 
of those suits being to recover the whiskey, or its value. 

In the present action, the merchants making the advance to Bennett are the 
plaintiffs, seeking to recover from the defendants, Ellmaker and Viosca, a part 
of the whiskey ; alleging it having been transferred to them, to secure the pay- 
ment of an advance. The defendants purchased the whiskey from Fullerton, 
and paid for it, previous to any demand or notice of the plaintiffs’ claim. 

It appears, that on receiving the advance, or rather the plaintiffs’ notes, which 
they afterwards paid, Bennett endorsed on the warehouse receipt an order to 
deliver the whiskey held on storage, 764 barrels, to the plaintiffs or their order. 
On the notice of the warehouseman that he wished it removed, Bennett obtained 
the plaintiffs’ permission to have a part of. it removed to his own store ; giving as 
a reason, that it would lessen the charges on it. On receiving it, Bennett gave 
the plaintiffs this receipt. ‘Received, New Orleans, April 19th, 1847, from 
J. and R. Geddes, four hundred and fifty-six barrels of whiskey on storage, 
456 barrels.”” On or about the lst of June, 1847, Bennett's clerk delivered the 
whiskey to Fullerton, because, as he says in his examination, he considered it 
as Fullerton’s. Fullerton, it will be observed, had an office in the same store 
with Bennett; and the latter had left for Galveston the day before the delivery of 
the whiskey. One of the plaintiffs asked witness to deliver him the whiskey, 
the same day he delivered it to Fullerton. Fullerton claimed the whiskey as 
his own; and after Bennett returned to New Orleans, he sanctioned the delivery 
which had been made to Fullerton. When we consider the facts of this very 
irregular transaction, it appears to us, that the plaintiffs have placed themselves in 
the same position as Fullerton occupied in the other suits. They allowed Ful- 
lerton, who was the real owner of the property, to take possession of it. He 
sold it to the defendants bond fide, and in open market. The delivery to Ful- 
lerton took place about the 1st of June, and the present suit was only instituted 
on the 3d of July, following. In this interval, surely, Fullerton had a right to 
sell it to any party acting in good faith. Besides, the plaintiffs have shown no 
compliance with the articles of the code, con¢erning the form of the contract of 
pledge, which it would be necessary to observe in order to enable them to recover 
against the defendants, who are third persons; and our impression is, that under 
the circumstances of the case, the delivery of the object pledged to Bamnett, 
even under the receipt he gave, would of itself defeat the pledge. Code 3125, 
3129. . 

The judgment of the district court is therefore affirmed, with costs. 
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Hueco Murpny v. Toe Mourvat Benerit Lure anv Fire 
InsurANCE CoMPANY. 


The payment of a policy upon the life of a slave was resisted, upon the ground of the exist. 
ence of a chronic disease in the slave at the time of effecting the insurance. The evidence, 
on the part of the defence, rested principally upon the opinions of physicians from a post 
mortem examination, made fifteen hours after the death. The slave was examined at the 
time of making the insurance, by a physician of the company ; and was proved not to have 
been sick before, by the physician who practiced in the negro-yard from which he came. 
Held; The Insurance Company was liable on the policy. 


PPEAL from the First District Court of New Orleans, Larue, J. Brewer 
A and Purvis, for plaintiff. Howard and Goold, for defendants. The judg- 
ment of the court was pronounced by 

Preston, J. The defendants insured the life of a slave belonging to the 
plaintiff for one year, from the 2ist of June, 1850. He died on the 23rd of 
October, 1850. The policy contained a condition, that he should have had no 
chronic disease at the time of the insurance. By a post mortem examination, 
made fifteen hours after his death, physicians came to the conclusion that he 
died of chronic inflammation of the intestines, and ulceration. One of the physi- 
cians attended on him in July, for diarrhea and fever. He became convalescent. 
He attended him again in October, during his last illness. 

There is not sufficient evidence, that the chronic inflammation of the intestines 
and ulceration existed at the time his life was insured. The diarrhea and fever 
of July are not proved to be chronic diseases. It is true, in the post mortem 
examination, the opinion is expressed, that the disease of which he died was of 
Jong standing. ‘These are very indefinite terms; and do not necessarily show that 
the disease existed in June, when the insurance was effected. Internal inflamma- 
tions tend rapidly to dissolution, in this climate; and fifteen hours of mortification, 
before the examination, may have made great ravages on the intestines. 

We have frequently been called upon to presume the existence of diseases 
long anterior to death, from post mortem examinations; but have generally been 
unable to do so, without some corroborating proof or circumstances. Succession 
of Dupré v. Prescot et al. Decauxv. Laby. Dupres v. Desmoret. 

In this case, on the contrary, there is strong evidence to counteract the pre- 
sumption. The slave was examined at the time of the insurance by the physi- 
cian of the defendants, who was satisfied with his health. He had just been 
purchased from a negro trader, in whose depot Dr. Carr was the attending 
physician. The doctor saw him daily for some months before and on the very 
day he was sold, when he appeared to be in perfect health ; and if he had been 
sick before, he would have known it. 

The evidence abundantly supports the judgment of the district court, and it is 
affirmed, with costs. 





Montross and Stinwetu v. R. C. Byrp. 


Where an appeal was taken, by motion, on the 31st of March, from a judgment rendered on 
. the 24th of the same month, and the appeal bond was filed on the 2d of April ensuing ; 
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Held: That the appeal was properly taken, and would not be dismissed ; and that the ser- 
vice of citation of appeal was not necessary, the appeal having been made by motion. 

Where a firm, of which the defendant was a member, had placed in the hands of the gar- 
nishees certain notes which had originally belonged to the defendant, but had been by him 
transferred to his firm, the garnishees have the right to claim, out of the proceeds, a debt 
due to them by the firm, in preference to an attaching creditor on an individual debt of one 
of the firm; but the defendant having purchased the interest of his co-partner in the con- 
cern, the attaching creditor has the right to hold any surplus which may remain after the 
debt due to the garnishees has been paid. 


PM gang from the Fourth District Court of New Orleans, Strawbridge, J. 
In this case, the principal contest arose between tlre plaintiffs and Gray 
and Campbell, the garnishees. 

Hoffman and Ogden, for plaintiffs. Hunton and Bradford, for garnishees. 

The judgment of the court was pronounced by 

Suivett, J. The appellees have moved to dismiss this appeal, upon the 
ground, that the appeal bond was not filed until the 2d April, 1851, and no cita- 
tion was served upon the appellees. It appears, that the judgment was signed 
on the 24th March, 1851: and on the 31st of March, upon motion, an order was 
entered upon the minutes; allowing the plaintiffs an appeal, returnable in this court 
on the fourth Monday of the ensuing April: “the execution of said judgment 
to be stayed, on said plaintiffs giving bond in the sum of $5700, with good and 
solvent security, conditioned as the law directs.” The act of 1843, amendatory 
of the 573d and 574th articles of the Code of Practice, dispensed the party 
desiring an appeal, if he made a motion in open court at the same term, &c., 
from the necessity of presenting a formal petition and formally citing the appel- 
lee; which latter requisition had given rise to much inconvenience in practice. 
Upon this salutary statute we have had frequent occasions to remark. It is only 
necessary now to observe, that we do not understand it as involving any new pro- 
vision in relation to the time of filing the appeal bond. In this case, the bond for 
asuspensive appeal was seasonably filed. ‘The appellee’s motion cannot be sus- 
tained. , 

Upon the merits, the case presents a controversy between the plaintiffs, as 
creditors of Byrd, and the garnishees, who assert themselves to be creditors of 
the commercial firm of Southwick and Byrd, of Arkansas. 

Gray and Campbell were garnisheed in a suit, by attachment, brought by the 
plaintiffs against Byrd, upon his individual obligations held by them. The gar- 
nishees were cited in January, 1850. At this time, they held in their hands four 
notes of one Newton, dated in Arkansas, in January, 1848, in favor of and 
endorsed by Byrd, and also by Southwick and Byrd. These notes were origi- 
nally the individual property of Byrd, but were put by him into the firm. In 
March, 1848, Southwick, acting in the partnership name, pledged these notes, at 
New Orleans, to Gray and Campbell, to secure them for their accommodation 
acceptances of certain bills, drawn by Southwick and Byrd, which the acceptors 
subsequently paid. They have received only a partial reimbursement. The 
transaction was fair; and the only objection that can be made to it is, that the 
pledge was by private writing, and not by notarial act, as directed by art. 3125 
of the Code. A few weeks afterwards, Byrd and Southwick dissolved their 
partnership. By the articles of dissolution, Byrd took all the partnership assets, 
and agreed with Southwick, to pay all the debts; and Southwick was to have, in 
consideration of his retirement and abandonment of interest, $1000 in goods from 
the concern, and $500 cash, and was to be credited for the amount of his private 
account. Byrd immediately wrote to Gray and Campbell, informing them of 
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the dissolution and: its terms; but the letter ined no suggestion of any 
request that they would convert their partnership into an individual claim. Ina 
subsequent letter, he reiterates the information ; and uses language inconsistent 
with the idea that Gray and Campbell were expected to release the securities 
received from the partnership, or abandon their position as partiiership creditors. 
In the reply of Gray and Campbell, there is nothing to intimate such an inten- 
tion. Gray and Campbell still kept in their books an account with Southwick 
and Byrd, which showed a balance, at the date of their answers as garnishees, 
of $4129 88; and also opened an account with Byrd, for subsequent individual 
transactions with him, which showed a balance of $278 85. In one of his 
letters, he had requested them to inform him of Southwick and Byrd’s liabilities 
to their house; and an account was offered in evidence by the plaintifis, which 
they got from Byrd, and which appears to have been rendered by Gray and 
Campbell, in 1849, to him. It is headed, “ R, C. Byrd in account with Gray 
and Campbell,” and comprises all the items of his indebtedness, both partnership 
and individual. 

We fully concur with the district judge in the opinion, that, as to Gray and 
Campbell, the four notes are to be considered as partnership property, when 
they were delivered to them as security; whatever may have been the circum- 
stances under which Byrd put them into his partner’s hands. Byrd made no 
objection to the pledge by the partnership, although he became soon after cog- 
nizant of it; and clearly could not, having endorsed the notes in blank and put 
them into his partner’s hands. 

We also concur fully with the conclusion of the district judge, that the evi- 
dence is insuffigient to show an abandonment by Gray and Campbell of the part- 
nership liability, or of the security placed in their hands in the shape of assets 
which, as to them, are clearly partnership assets. To convert a partnership debt 
into a separate debt of one partner, the intention so to do must clearly appear. 
There must be a deliberate and mutual assent of creditor and debtor to such 
conversion. Nay, more ; a partnership creditor may @ke the separate liability of 
one partner, without necessarily thereby extinguishing the partnership liability. 
Courts will look in all such cases to the intention, as deducible from all the cir- 
cumstances. Novation is not presumed. The renunciation of substantial and 
valuable rights is not presumed. This familiar rule is forcibly stated by Mer- 
lin. Pour que des faits emportent renonciation, il faut 4u’il en résulte une 
volonté manifeste de renoncer, c’est-d-dire, que ces faits soient directement et a 
tous égards contraires au droit ou au privilége dont il s’agit. 

But it is said, the act of pledge is informal, and does not protect the party 
against an attaching creditor. That is true: but the garnishees have another 
protection, and that is in the fact that they are creditors of the partnership of 
Southwick and Byrd; and the notes in their possession are, so far as the gar- 
nishees are concerned, assets of that partnership. They can therefore invoke, in 
support of their possession, the equity of the 2794th article of our Code, which 
declares, that the partnership property is liable to the creditors of the partner- 
ship, in preference to those of the individual creditors. 

We think, however, that under the circumstances, the judgment should have 
made some reservation in favor of the plaintiffs. The notes represent a capital 
sum of $7444 38. Southwick has transferred all his rights to Byrd; subject, 
however, it would seem, to the equity of having the partnership property 
applied to the payment of its debts. The claim of the garnishees is only for 

$4129 88, with interest at eight per cent from 9th March, 1849. It does not 
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appear that there are other outstanding partnership debts. On this account, we 
think it equitable to modify the decree, so as to preserve the seizure upon any 
balance that may remain in the hands of the garnishees, after collecting the notes 
and paying themselves. 

It is therefor@idecreed, that the judgment be so amended as to reserve the 
rights of the plaintiffs, under the attachment and garnishment, upon any surplus 
that may remain in the hands of the garnishees, after applying the proceeds of 
the collection of the four notes of Thomas W. Newton, described in the infor- 
mal instrument of pledge which is of record in this cause, to the payment of the 
claim of said garnishees against Southwick and Byrd, for $4129 88, and interest 
thereon at the rate of eight per cent per annum, from the 9th of March, 1849, 
until paid, and reasonable expenses of such collection; this reservation in favor 
of plaintiffs being also subject to any rights of said George W. Southwick or 
others, creditors of the partnership of Southwick and Byrd. Itis further decreed, 


that the judgment of the.district court, so amended, be affirmed; the costs of 


appeal to be paid by the plaintiffs. 





BranDER, Wiitiiams & Co. v. Capt. Goopin et al. 


The art. 313, C. P., requiring that in claims for damages, the court shall direct a jury to be 
summoned to assess the damages, where a judgment by default is sought to be confirmed, 
applies only to cases wherein the damages are uncertain, and rest in opinion alone, with- 
out a fixed rule or means of proof to ascertain them precisely; as in suits for slander, libel, 
and the like. The article does not apply in cases of damages for breaches of contracts, 
where the damages can be ascertained with certainty. 

Where a judgment by default was confirmed upon testimony sworn to before the deputy 
clerk, but his attestation does not show that it was taken in open court, it is liable to 
objection; but the objection will not be examined by the Supreme Court, unless brought 
before it by bill of exceptions, or in some other legal manner: and it forms no excuse for 
not taking the bill of exceptions, that it was a confirmation of a jadgment by default; as 
the defendant should have been present to protect himself from the effects of illegal 
testimony. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
H. B. Eggleston, for plaintiffs. M.M. Cohen, for defendants. The judg- 
ment of the court was pronounced by 

Preston, J. The plaintiffs allege, that through a ship broker, in May, 1850, 
they entered into contracts with the defendants to freight on their ship, from 
New Orleans to Boston, a large quantity of pork and lard, at certain rates of 
freight agreed upon; that the defendants refused to comply with their contracts, 
in consequence of which, they incurred heavy charges in storing the pork and 
lard, and suffered other damages, which they claim. 

A judgment by default was taken against the defendants, and was confirmed, 
for the amount of the extra charges for storage, freight and insurance, paid in 
consequence of the failure of the defendants to take the pork and lard on freight. 
And they have appealed. 

They assign, as error, that the suit was for damages; and that the judgment by 
default was confirmed without the intervention of a jury, in violation of the 313th 
art. of the Code of Practice. 
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BRANDER The article provides, that ‘when, from the nature of the case, damages are 
v. 
Goop1n. 


to be assessed, the court will direct a jury to be summoned to find the same, in 
the same manner as if the defendant had answered.” 

The defepdants’ counsel has cited several cases in which this article of the 
Code of Practice has been interpreted. In the case of Oliviggy Curator, &e. v. 
Cannon, the plaintiff sued the defendant for damages for taking and detaining a 
slave, horse and dray, belonging to the plaintiff. A judgment by default was 
confirmed; and it was assigned for error, on appeal, that the damages were 
assessed by the court without the intervention of a jury; and it was held, that 
the assignment of error should prevail, because the action was instituted fora 
tort, where, from the nature of the demand, damages were to be assessed. 18 
L. R. 475. 

In Guillotte et al. v. Thompson, 5 R. R. 141, damages were claimed in a 
possessory action, and assessed by the court. It was held, that a jury shoula 
have been summoned to assess them. 

In the case of Liles v. The New Orleans Canal and Banking Compan), the 
plaintiff sued for a promissory note and damages. A judgment by default was 
confirmed for thé note and $500 damages, without the intervention of a jury. 
It was affirmed as to the note, but the case was remanded to have the damages 
assessed by a jury. In all these cases, the damages claimed were uncertain, and 
it was impossible that there could be evidence by which to ascertain them pre- 
cisely. From their nature, they were to be assessed or valued by opinion, 
because there was no other rule. And we think the terms in the article of the 
Code of Practice, ‘‘ when, from the nature of the case, damages are to be 
sed,’”’ may safely be limited to cases where the damages are uncertain and rest 
in opinion alone, without a fixed rule or means of proof to ascertain them pre- 
cisely. 

This is generally the case when damages are claimed for offences or quasi 
offences, as for assault and battery, trespass, slander, seduction, and the like; 
though the damages, in cases of offences and quasi offences, may be so certain 
as not to require an assessment. ‘Thus, the larceny of one hundred dollars 
gives rise to an action for a hundred dollars, certain; the killing my horse, 
which I had agreed to sell for fifty dollars, for an action for fifty dollars; the con- 
cealing and harboring my slave, to a claim for two dollars a day, as a statutary 
penalty. So, in contracts, when the breach causes injury to the feelings alone, 
as @breach of a promise to marry; or pecuniary losses resting in opinion, or per- 
haps, fancy alone, as the failure to comply with an obligation to furnish some 
object of intellectual enjoyment, or for the gratification of taste, or for con- 
venience ;—the damages must be assessed. But when they are fixed by contract, 
asa pecuniary penalty agreed upon by the parties for the non-performance of 
an obligation; or by law, as the legal interest for the non-payment of money; or 
can be ascertained by exact evidence, as the obligation to deliver me a set of 
books worth a hundred dollars ;—we think the damages are not to be assessed, 
but are to be fixed by precise evidence; and the intervention of a jury is not 
required. 

Of course, the cases in which the damages are to be assessed by opinion, and 
those in which they are to be ascertained by precise evidence, will often be not 
very distinguishable; and then, as in many other cases, the practice must be 
left to the wise discretion of the judge. 

In the present case, the charges for storage, insurance and extra freight, were 
matters of absolute certainty, and yet were damages resulting from the non 
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performance of their contract by the defendants. They did not rest in opinion BRanpzR 
& at all; and we think the district court exercised a wise discretion in fixing them —_Goonin. 
by evidence; and that it was not necessary that they should be assessed through 
the intervention of a jury. * 

It is nssigneligaer error, that the evidence to prove the contract of the defen- 
dants to take the freight, was not taken in open court. It consists of the deposi- 
tions of Gale and Barker, sworn to before the deputy clerk, on the day the 
other evidence was received and the judgment by default was confirmed; yet, 
his attestation does not show, that they were sworn to in open court. We have . 
no doubt the depositions were taken in open court, with all the other evidence 
in the case, on the 24th of June, 1850; yet, the attestation of the deputy clerk 
is liable to the objection which was considered conclusive in the case of Sande- 
man v. Drake and Willard, 17 L. R. 335. But we have lately held, upon 
mature consideration, supported by many decisions, that we ought not to examine 
objections to evidence received by the court on a trial, in the absence of a party 
and his counsel, and which objections were not brought before us by bills of 
exception, or in some other Jegal manner. Leverich v. Toby, ante, p. 462. Beard 
v. Pritchard, 9 R. R. 464. West v. His Creditors, 4th Ann. 467. Sommerville 
v. Young, 3d Ann. 290. Picketv. Bates, Ib. 627. Curtis v. Woodman, 2d Ann. 
307. 

We can see no reason why the same rule should not be adopted, when issue 
is joined by judgment by default. It is, in such a case, peculiarly the fault of 
the defendant, not to be present to protect his rights, by opposing the introduc- 
tion of illegal testimony. This assignment of error should therefore fail. 

It is assigned, as error, that damages should not have been recovered, without 
alleging and proving that the defendants were put in default for not complying 
with their contract. It is expressly alleged, that the defendants contracted to 
take the freight; and refused to do so. The contract, we have just seen, was 
proved; and that the defendants refused to comply with it, is established by 
several witnesses. This testimony implies a demand upon them to comply 
with their contract. 

The judgment is affirmed, with costs. 

Rost, J. I concur in the opinion of the court, but for reasons in some 
respect different. 

When evidence is offered, in the absence of the defendant, to make a judgment 
by default final, I think the judge has the right, and that it is his duty, to 
require legal evidence. 

I do not believe, any judge would consider it consistent with his duty or his 
oath, to admit the affidavits of witnesses, taken out of his presence, when the 
witnesses were present in court, and could be examined. I am bound to believe, 
therefore, that such affidavits were not received in this case; and that the evi- 
dence offered to prove the contract of the defendants to take the freight, was 
taken in open court. The certificate of the clerk, given during the trial, con- 

veys no other meaning to my mind, 













































A. E. Brenvenv v. Toe Citizens’ Bank or Lovtistana. 






The defendants sold to the plaintiff, without recourse, paper to the amount of $3844, for six 
dollars. After the gale, it was discovered, that a credit of ten per cent, which had been 
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paid, was not endorsed on the notes. The plaintiff brought an action against the bank for 
that ten percent. Held: That the only actions which the plaintiff could bring, was one 
for a rescission of the sale, or one for a diminution of the price; but as he had brought an 
action in affirmance of the sale, judgment was properly entered against him. 


PPEAL from the Second District Court of New Orleans, Lea, J. A. 
Robert, for plaintiff. A. Pitot, for defendants. The judgment of the court 
was pronounced by 

Rost, J. Ata public sale of worthless paper, made for account of the Citi- 
zens’ Bank, without recourse, the plaintiff purchased a judgment on five promis- 
sory notes, amounting together to the sum of $3844, for six dollars and twenty- 
five cents. He has since ascertained, that one of the parties to the notes had 
made a surrender of his property; and that, before the sale, the Citizens’ Bank 
had received a dividend of ten per cent, which was not credited on the judg- 
ment. 

This action is brought to recover the amount thus received, on the ground, that 
the plaintiff, having purchased the notes for what they were worth on their face, 
and his vendors being bound to make them good for that amount, the payment 
made should inure to his benefit. 

P. K. Barnes subsequently intervened in the suit, making a similar claim, for 
an error of the same kind, in a credit purchased by him at the public sale. 

The district court gave judgment against the plaintiff, and dismissed the inter- 
vention, reserving the right of the parties to sue for a rescission of the sale. The 
plaintiff, alone, has appealed. 

There is no doubt of the plaintiffs right to claim a rescission of the contract, on 
the ground of error; but he does not pray for it. He sues, in affirmance of the 
sale; and the only question is, whether the dividend received by the Citizens’ 
Bank should inure to his benefit ? 

No fraud being alleged against the defendants in the sale to the plaintiff, one- 
tenth of the judgment sold must be considered as having been extinguished by 
payment. This extinguished portion of the debt could not be revived by a sub- 
sequent sale ; and the case stands, in fact, as if the plaintiff had suffered an evic- 
tion to that extent. Had the plaintiff been evicted from the entire claim, as the 
sale was made ‘“ without recourse,” his only remedy against the bank would be for 
the restitution of the price. Having suffered eviction to the amount of one-tenth, 
his only claim, as he affirms the sale, is to be refunded one-tenth of the price 

d. But such is not the object of his action; and if it was, the amount would 

wr below our jurisdiction. The dividend claimed can, upon no legal prin- 

ciple, ipure to his benefit. As he has elected to affirm the sale, the court should, 

perhaps, not have reserved his right to sue for a rescission of it; but there being no 
prayer for any change in the judgment, it must be affirmed. 

The judgment is therefore affirmed, with costs. 





A. §. Puetps v. AnprEw Hones. 


An attorney at law had compromised a claim in favor of the plaintiff, against the defendant, 
amounting to $3000, for $369. The proof of the authority of the attorney rested upon his _ 
own evidence, corroborated by the testimony of another witness. Held: The plaintiff 

was bound by the compromise. 
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PPEAL from the District Court of Jefferson, Clark, J. 
The principal evidence in this case, was as follows: “ Received from the 
defendant, the sum of three hundred and sixty-nine dollars,.in full satisfaction 
of the plaintiff’s demand; the plaintiff to pay costs. New Orleans, April 5th, 
1848. ~ > (Signed ) R. M. Carrer, Attorney for plaintiff.” 
“Richard M. Carter, witness for defendant. Testimony taken by consent, 
subject to legal exceptions, except as to matters of form. Witness knows both 
parties to this suit. The plaintiff, defendant and witness, were interested in 
certain lands purchased of the United States. There was a written agreement, 
which will disclose the nature of the partnership. The plaintiff considered that 
he had a claim against the defendant, growing out of said co-partnership. Wit- 
néss was authorized by the plaintiff to make an amicable settlement, and fully 
authorized to arrange the same. Under this full power to act, witness made a 
settlement with Mr. George May, the agent of defendant, and received from 
Mr. May, a draft for $375, which was paid at maturity, and also, witness’ fee. 
Immediately after the settlement, as above stated, met Mr. Phelps, the plaintiff; 
informed him of the settlement, and tendered him the draft for $375. The 
plaintiff refused to accept of it, and expressed his dissatisfaction with the settle- 
ment. Witness had been employed by plaintiff, to institute suit against the defen- 
dant, and had done so in the Fourth District Court, at New Orleans ; as shown by 
the copy of the petition annexed to the answer of defendant herein. That 
petition was dismissed, upon the exception of the defendant to the jurisdiction of 
the court. Witness had been always authorized by the plaintiff, to settle and 
compromise the matter with the defendant ; but he believes, that he did not effect 
the compromise till after the petition had been dismissed. Being shown the 
receipt annexed, and the answer of defendant herein: says, that was the 
receipt which he gave; but instead of the sum of $369, as therein expressed, he 
received a draft, which was considered equivalent to the sum of $369, after 
deducting the discount. Witness was fully authorized to compromise, and settle 
the matter in that way, with defendant; witness has now in his hands the 
amount of the draft, viz: $375.” 
** Cross-examination: Witness had several conversations with Mr. Phelps, 
as toa compromise, both before and after institution of suit in New Orleans. 
(Defendant reserves his exception to the conversations of plaintiff with witness out 
of the defendant’s presence.) Witness thinks that the sum of one thousand dol- 
lars cash, together with his fee, was mentioned by Mr. Phelps, as being satisfac- 
tory to him, Phelps. Witness had several conversations, in which said amount 
and his fee were mentioned by Phelps. Subsequently to the suit being dis- 
missed, witness saw Mr. Phelps, and advised him to compromise ; witness 
does not recollect that Mr. Phelps ever mentioned any less sum than one 
thousand dollars and his fee, as a compromise; but witness acted under, as he 
believed, a general authority to compromise. Witness informed Mr. Phelps 
that he had effected a compromise, and tendered to Mr. Phelps the draft; 
which draft was refused. Witness is not certain that he told Mr. Phelps, that 
he would institute the suit in the Parish of Jefferson ; but recollects that he sug- 
gested the name of a person to bring the suit. That witness told Mr. Phelps, 
that if a suit were instituted, that he, Phelps, would probably be defeated ; and 
suggested the reasons of this opinion.” 

‘‘Re-examined: When Mr. Phelps mentioned the terms which would be 
satisfactory to him, he did not limit witness gg those terms; but witness con- 
sidered, that he was authorized to settle on the best terms he could get. Mr. 
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Phelps expressed his preference, as to the terms of the settlement. Witness 
never communicated those terms to defendant’s agent. He first asked for him 
the whole amount of the claim set up by the plaintiff, but afterwards settled with 
him, on the terms above stated. Witness informed Mr. May, as agent of the 
defendant at the time, that he had full authority to compromise with him. 
Immediately after the settlement, he tendered to plaintiff the draft he had 
received.” 

‘George May, a witness for defendant, being duly sworn, says: He was 
the agent of Mr. Hodge, and authorized to settle with Mr. Carter. He set- 
tled with Mr. Carter in full for all the claims of Mr Phelps, as appears in this 
case. Had a conversation with Mr. Phelps respecting this settlement, after it 
was made. A short time after the settlement, witness saw Phelps, who 
expressed his dissatisfaction ; that Mr. Carter ought to have got more. Phelps 
admitted to witness, that Carter was authorized to settle the case, but that he 
expected more than Carter received. Witness told Phelps, that he had 
nothing to do with his expectations; that he should have limited Mr. Carter. 
Witness offered to show Phelps that a settlement had been made ; and believes, 
that he showed him the receipt of Carter. From what Mr. Phelps said, witness 
understood, that Phelps admitted Carter had full authority to settle the case.” 

* Cross-examined: This conversation happened shortly after the settlement; 
not more than two months after. In the conversation, Phelps said, that he 
ought to have received one thousand dollars. At the time referred to, wit- 
ness paid Carter fifty dollars; and the balance of the fee, $50, was paid shortly 
after. Carter said, that Phelps had put him in great trouble about this business; 
had never paid him a cent; and he thought one hundred dollars was not enough. * 
Being asked, whether the settlement alluded to in the conversation referred to 
the general authority of Mr. Carter; replied, that he understood that he was 
authorized to settle the case by compromise, or otherwise. Witness paid Carter 
in a draft, drawn on Payne and Harrison. It might have been more, and it 
might have been less, than a sixty days draft; it was a short draft; it may have 
been more than a ninety days. Sixty or ninety days paper, is a short paper. 
Mr. Carter offered to return the draft to witness, in consequence of Phelps’ dis- 
satisfaction with the settlement made; this was shortly afterwards. Mr. Carter 
said, that Mr. Phelps thought that he ought to have got more.” 

« Re-examined : The draft in market would have produced, in cash, the amount 
called for on the receipt.” 

“The judgment of the district court was as follows: ‘* The defendant, in this 
case, pleads, by way of exception, that the plaintiff had brought suit to recover 
the same demand before the Fourth District Court of New Orleans; and that, 
by a settlement made wita the attorney of plaintiff, the claim has been extin- 
guished and satisfied. It is admitted, that the suits are about the same subject 
matter. In proof of the settlement, the defendant has filed the receipt of 
R. M. Carter, the plaintiff’s attorney of record, in the first action in the New 
Orleans Court. ‘The authority of the attorney to effect the compromise, is 
established by his own testimony, corroborated by that of another witness, viz., 
Mr. G. May. We consider the receipt of R. M. Carter to be a satisfaction and 
extinction of the demands of the plaintiff. 

It is ordered, therefore, and decreed, that the exception by the defendant filed 
be sustained, and the petition of the plaintiff be dismissed.” 


_ Jourdan and Miles Taylor, for plaintiff, contended: The plaintiff and defen- 
dant entered into an agreementfMin 1838, with a view to the purchase of lands 
from the United States, and their re-sale at a profit for the advantage of both. 
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By the terms of the agteement, the defendant was to furnish the funds neces- 
sary for the purchase of the lands; the plaintiff was to select and make the pur- 
chases of the lands, in the name of the defendant; and, as a compensation for his 
services and agency therein, the plaintiff was to receive one-fourth of all the 
profits on the re-sale of the lands, over and above their original cost, and the 
charges incurred. * 

A very considerable number of tracts of land were purchased in pursuance of 
this agreement, and a large portion of the same having been re-sold at advanced 
prices, the plaintiff conceived himself entitled to recover from the defendant, the 
sum of $3207 65, as his portion of the profits; and, with that object, instituted 
an action against him in the Fourth District Court of New Orleans, on the 27th 
of January, 1848, by his attorney and counsellor at law, Richard M. Carter; 
which action was dismissed, on a plea to the jurisdiction, founded on the fact 
that the defendant was a resident of the parish of Jefferson; and as such, not 
bound to answer to an action brought against him in the parish of Orleans. , 

On the 5th of April, 1848, the attorney of record of the plaintiff gave a receipt 
in the following words: ‘+ Received from the defendant, the sum of three hun- 
dred and sixty-nine dollars, in full satisfaction of the plaintiff’s demand: the 
plaintiff to pay costs. (Signed) R. M. Carrer.” 

On the 9th of November, 1849, the plaintiff, by his attorney, Jourdan, insti- 
tuted his action, to recover the same amount from the defendant, in the District 
Court of the parish of Jefferson; and, on the 5th of December, 1849, the de- 
fendant filed his peremptory exception to the action, founded, as he alleges, in 
law ; in which he sets forth the institution of the previous suit on the 27th of 
January, 1848; and that, on the 5th of April thereafter, he, the defendant, paid 
to R. M. Carter, the attorney at law and duly authorized agent and attorney in 
fact of the plaintiff, the sum of three hundred and sixty-nine dollars, in full 
satisfaction of the plaintiff's demand. This exception was sustained; and there 
was judgment, dismissing plaintiff’s petition. From this judgment the plaintiff 
has appealed. The exception was improperly sustained. 

1. Mr. Carter was without any authority, in his capacity of attorney and 
counsellor at law, to accept anything less than the amount claimed in satisfaction 
of the plaintiff’s demand, if he can be regarded as the attorney or counsel of the 
plaintiff, at the time of giving the receipt. ‘That he was, at the time, entitled to 
represent the plaintiff at all, in his capacity of attorney at law in that suit, admits 
of great doubt. According to his own statement, the suit was then at an end. 
But if he were still the attorney at law of the plaintiff in the case, he notonly had 
no authority to accept of a less amount than was claimed in satisfaction of the 
plaintiff's demand, but was without authority to accept anything in payment, 
but money. His own testimony, and that of the only other witness, shows that 
the defendant gave, and he, Carter, received a draft, payable at a subsequent 
time. The receipt was, therefore, a mere nullity, and could in no manner affect 
the plaintiff. Perkins v. Grant et al, 2 Ann. 328. Millaudon v. McMicken, 
7N.8. 145. William H. Dunbar v. Sarah Morris, tutriz, 3 R. R. 278, 

2. If a settlement were made between the plaintiff and the defendant, for a 
less sum than the amount claimed, it would be in effect a transaction or compro- 
mise. This contract must be reduced to writing. C. C. 3038. A power to 
compromise must be express and special. C.C. 2966. Gaiennie v. Akin’s 
Executor, 17 L. R. 42. When the contract must be in writing, the power of 
attorney to empower one to make it, must also be in writing. C. C. 2961. 
Stevens v. Wellington, 1st Ann. 72. , 

3. If, however, parol evidence were considered sufficient to show authority 
to compromise, that in the record does not show it. The declaration of Carter 
only amounts to this: that he was authorized to negotiate for a settlement; not to 
make it. He says, he was always authorized to settle and compromise the mat- 
ter ; and yet he says, that ‘subsequently to the suit being dismissed, (thatin New 
Orleans,) witness saw Mr. Phelps, and advised him to compromise.” This 
necessarily implies, that the plaintiff reserved to himself the completion of any 
settlement or compromise. And this view is supported by the acts and conduct 
of the plaintiff, after the doings of Carter were made known to him. 

But if this were otherwise, it is clear from the evidence, that if Carter had 
any authority at all to compromise, it was a limited one to accept a thousand 
dollars, with the amount of his fee; and as a matter of course, any thing done 
by Carter, in violation of this limitation, cannot, in any manner, bind or affect his 
principal. It was the defendant’s duty to assure himself of the existence and 
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extent of the power of one acting as agent. The plaintiff, as soon ashe was 
informed of the pretended settlement, repudiated it. 6 L. R. 47. 

If, upon the loose and vague declarations, such as those contained in the 
testimony in the record, and that, too, of witnesses situated as Carter and 
May were, the claims of individuals are to be considered as extinguished by a 
receipt,#@uch as given in this case by Carter, there will no longer be any safety 
for parties who unfortunately become involved in litigation. C.C. 2990. 


Hunton and Bradford, for defendant. 

The judges of the court delivered their opinions seriatim. 

Preston, J. The plaintiff having sued the defendant for upwards of $3000, 
the latter excepted, that the plaintiff having before sued for the same cause of 
action, he had paid R. M. Carter, Esq., his attorney at law and duly authorized 
agent and attorney in fact, $369, in full satisfaction of the demand. He produces 
in evidence, a receipt of Mr. Carter, dated the 5th of April, 1848, headed with 
the title of the suit and the name of the court, for $369, in full satisfaction of the 
claim. It is signed by Carter, as attorney for the plaintiff. 

The exception of the defendant rests for its support, principally, on the testi- 
mony of Mr. Carter; and examining it minutely, it appears to me, he may have 
mistaken a special and limited power to compromise for a thousand dollars, for a 
general power. " 

An agent may undoubtedly prove his agency ; but when it is disputed, the tes- 
timony should leave no doubt or uncertainty upon the subject, for two reasons: 
1. A man who disposes of another’s property, is extremely imprudent in resting 
his authority on his own testimony alone, when two or three lines in writing 
would have prevented all doubt and uncertainty. 2d. A debtor who takes a dis- 
charge from any other person than his creditor, is extremely imprudent in not 
having the authority in writing, when it could be obtained as easily as in the 
present case ; for the plaintiff and defendant lived in one parish, the attorney in 
another. In law, moreover, it is the duty of a party taking a discharge from an 
agent, to see that he has authority to give it ; and his risk and loss, if it is given 
without authority. 

In the next place, our laws require that a compromise or transaction should 
be reduced to writing. Code, art. 3038. When made by an agent, [ think the 
power should also be in writing. The agency is so much a part of the contract, 
that there should be as high, certain, and indisputable evidence of the agency as 
of the contract itself. 

The good order of society, and tranquillity of persons weary or fearful of liti- 
gation, requires that a power to compromise or refer a matter to arbitration, or 
to make a transaction on a matter in litigation, should be in writing. In all these 
cases, the parties in some degree renounce the laws of the land and the tribunals 
of the country established for their protection ; and their renunciation should rest 
upon the highest and most certain evidence. 

The lawgiver, in framing article 2966, intended this, in requiring the power 
to be express and special, when the thing to be done was in writing; though, 
undoubtedly, if the thing to be done might be done verbally, as to sell a movable, 
the power might be verbal; and our late Supreme Court constantly adhered to 
this principle. 3.N.S. 149. 17 L. R.42. 13 L. R. 484. 8 L. R. 568. 

On the trial of the exception, the defendant having admitted parol proof, with- 
out objection as to the power to compromise, if that testimony left the power 
entirely free from doubt, I would yield to it. The testimony, however, induces 
me to think, there was not a clear and-austinct understanding between Phelps 
and Carter, that the last might compromise for whatever he might think proper; 
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or indeed for less than a thousand dollars. And there is the more reason for dis- 
allowing a compromise, decreed without clear and satisfactory evidence to estab- 
lish it, because it is a contract supposed to be based upon a fair and equitable 
adjustment of the rights of the parties; and neither, therefore, can be really 
injured by disallowing it as a peremptory exception, when there is a misunder- 
standing between them. 

I think the exception should be overruled, and the cause remanded to be tried 
on its merits. 

Rost, J. Iconcur in the foregoing opinion, delivered by Judge Preston, in 
this case. 

Eustis, C. J. I concur in the opinion of the district judge, as to the evi- 
dence in this cause, and therefore think the judgment should be affirmed. 

Suipett, J. 1 also concur in the opinion of the district judge. 

The judges of the court being equally divided in opinion in this case: it is 
therefore ordered, adjudged and decreed, that the judgment of the court below 
be affirmed, with costs. 





Succession oF Epwarp Lavve. 


Where a person not a party to the original suit has obtained an appeal, based upon an afti 
davit ofhis attorney, that he was a creditor of the succession, and had been injured by the 
judgment, and the fact of his being a creditor is disputed in the Supreme Court. Held: The 
case should be remanded to try that issue, before the Supreme Court would decide the cause 


PPEAL from the First District Court of New Orleans, Larue, J. T'. A. 
Clark, for appellant. M. M. Cohen and H. St. Paul, for appellees. The 
judgment of the court, (Eustis, C. J., dissenting,) was pronounced by 

Suet, J. B. F. Lee is appellant from a judgment homologating the 
administrator's account. Jee had made no appearance in the mortuary pro- 
ceedings before this decree, and was not named on the tableaux. He obtained 
the order of appeal ex parte on the affidavit of his attorney at law, that he verily 
believed him to be a creditor. The appellees now dispute the alleged fact that 
he is a creditor; and under the authority of several cases decided by our prede- 
cessors, we will direct the issue, whether he is a creditor or not, to be tried in 
the court below, before proceeding further in this cause. See Oakley v. Phil- 
lips, 6 N. 8. 307. Taylor v. Jeffries’ Estate, 10 L. R. 438. Desormes’ 
Heirs v. Desormes’ Curator, 15 L. R. 17. 

It is therefore ordered, that a mandate do issue to the judge of the First Dis- 
trict Court of New Orleans, directing him to have and determine the issue, 
whether the said B. F. Lee is a creditor of thé succession of said Edward 
Lauve, as in his petition of appeal alleged, and to cause his decree upon said 
issue to be certified to this court; and that, in the meantime, this cause be held 
under advisement. 

Preston, J. The practice sanctioned by this decision will lead to great delays, 
inconvenience and unnecessary expense ; and were it an open question, I should 
have interpreted ambiguous expressions in our Code of Practice differently. But 
the practice has been sanctioned by three decisions of our predecessors; and, 
being a question of practice, and not as to a rule of property, I think the maxim 
stare decisis should govern this case. 
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Succession oF Rost, J. The appellant should have taken, on the appellees, a rule to show 


LAUvE. 





cause why his appeal should not be granted, and proved his right to appeal con- 
tradictorily with them ; as, however, he acted under the influence of a common 
error, created and continued by repeated decisions of our predecessors, I assent 
to the opipion of the majority of the court. Should a similar proceeding be 
resorted to hereafter, it is probable it would not be sustained. 





Same CaseE—On Tue Merits. 


An allegation that a party is transferree of A. and B. is not inconsistent with evidence that he 


is the assignee of that firm, under a voluntary assignment made by them in New York, for 
the benefit of their creditors. 


Where the name of an affiant is inserted in an affidavit taken before a Louisiana commis- 
sioner, in New York, it will be presumed, in the absence of any proof to the contrary, that 


the commissioner was personally acquainted with the affiant, although it be not so stated 
in the affidavit. 


PPEAL from the First District Court of New Orleans, Larue, J. TJ. A. 
Clark, for appellant. M. M. Cohen and H. St. Paul, for appellees. The 
judgment of the court was pronounced by 

Suet, J.’ The allegation of Lee, that he wasa transferree of the judgment 
obtained by Granger, Birch § Co. against Lauve and Benedict, is not inconsis- 
tent with evidence that he is the assignee of that firm, under a voluntary assign- 
ment, made by them in New York, for the benefit of creditors. We are not 
aware of any provision of our laws, forbidding such an assignee to appear in our 
courts without the previous formalities suggested by counsel. 

In the affidavits made by Lee, before a Louisiana commissioner, the words used 
are, ‘* Benjamin F’. Lee being duly sworn ;”’ but it is not expressly stated in the 
body of the deposition, or elsewhere, that Lee was known to the commissioner. 
In the absence, however, of contrary evidence, we think we are bound to infer 
from the entire document that he was so known. The opposite view supposes 
a violation of duty by the public officer. Reference is made by counsel to the 
laws of New York. It is sufficient to say, they are not in evidence. 

The transcript is certified by the clerk, as containing all the evidence. We 
find no evidence of the publication of notice to creditors. See C. P. 1042. 
Tompkins v. Benjamin, 16 L. R. 199. Desormes v. Desormes, 17 L. R. 115. 
Leev. Bennet, 3 Ann. 219. It does not appear that the appellant had actual or 
constructive notice of the filing of the tableaux. 

It is therefore decreed, that the judgment of homologation appealed from, be 
reversed; and that this cause be remanded for further proceedings according 
to law; the costs of the appeal to be paid by the said succession. 
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F. Locxwart et al. v» H. R. Harrett et al. 


Where an amended petition was unnecessary, because the evidence to sustain itconld have ~ 
been properly introduced under the original petition; Held: That the filing of the supple- 
mental petition afforded no good ground for a continuance on the part of the defendant; 


that the case was properly tried, without any answer to the supplemental petition on 
the part of the defendant. 
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Where a party has himself opposed a motion to rescind an order of cumulation of two suits, 
he cannot complain of the order of cumulation. 

A surviving partner cannot maintain a suit upon an obligation for money due to the partner- 
ship, witbout making the representatives of the deceased partner a party ; but where the 
suit is to annul a sale in which he has an interest, even of a movable, it can be maintained 
by him alone. 

The whole tendency of modern practice is, to enlarge the latitude as to the admissibi'ity of 
evidence, leaving the courts to restrict its applicability. 

Notice of seizure on execution to a debtor before the sale must be made, unless clearly 
waived ; and parol proof of the waiver is not admissible. Notice to the attorney of a 
debtor, who is himself present in the State, is not sufficient. 

Such instruments as twelve months’ bonds cannot be seized on execution, without taking 
actual possession of them by the execative officer, and delivery of them to the purchaser, 
in pursuance of the adjudication. 





PPEAL from the District Court of East Feliciana, Penn, J. Z. S. Lyons, 
for appellees. E. TJ’. Merrick, for appellants. The judgment of the court 
was pronounced by 

Preston, J. Lockhart and Arrott held a twelve months’ bond against Eck- 
ley Harrell and Nettles, dated the 4th of February, 1843, for $5020. In Sep- 
tember and November, 1843, Harrell, the most solvent obligor on the bond, pur- 
ports to have sold his property by notarial acts to Hobgood. 

In January, 1844, just before the bond became due, Lockhart and Arrott 
brought suit to annul the sales, on the ground that they were simulated; and 
attached the property. When the bond became due, they issued execution 
against the property, and Hobgood enjoined the sale of it. The injunction was 
made perpetual by the district court; but, on appeal, the judgment was reversed 
by this court, and the case remanded to receive evidence of the simulation; and, 
on the merits, to dissolve the injunction, if it should be ascertained that the sale 
was simulated. 

While these proceedings were taking place, the sheriff had the costs taxed 
against Lockhart and Arrott, in their attachment suit, and caused the twelve 
months’ bond to be sold by the coroner, for the costs; and, on the 6th of Sep- 
tember, 1845, Harrell became the purchaser for $1350, in twelve months’ bonds; 
and he and Hobgood filed supplemental answers to the suit, to annul the sales of 
September and November, 1843, that the debt due to Lockhart and Arrott had 
been extinguished by confusion. 

On the 24th of March, 1846, Lockhart, as surviving partner of Lockhart and 
Arrott, brought suit against Harrell, Hobgood and the sheriff, to annul the 
coroner’s sale to Harrell of the twelve months’ bond, on twelve distinct grounds. 

The defendants denied his right to sue, without making the representatives of 
Arrott a party plaintiff to the suit; denied the plaintiff’s allegations material to 
support his demand ; and plead that he was divested of all title to the twelve 
months’ bond by the coroner’s sale, which they averred was in all respects regu- 
Jar, and that Harrell had thereby,become the absolute owner of it. 

In 1848, the court ordered this suit to be cumulated with the suit to set aside 
the sales by Harrell to Hobgood, in September and November, 1843, so far 
as it was alleged, in the supplemental answers to that suit, that the twelve 
months’ bond had been extinguished by confusion. 

On the 2d of April, 1850, the plaintiff moved to set aside the order cumu- 
lating the two suits, which the court refused, the defendants making opposition, 
and assigned the causes for trial on the fourth of that month. The same day, 
the plaintiff filed, as a thirteenth ground for setting aside the coroner’s sale, that 
he did not seize or take actual possession of the twelve months’ bond in selling 
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Locknart it, or deliver it to the vendee Harrell; and annexed the bond, alleging that he 
” Hanverr, had always held it in his possession. 


The defendants opposed the filing of this amended petition and the assigning 
the cause for trial, and asked for time to defend, themselves against it, all of 
which the court refused; and they took a bill of exceptions. 

The plaintiff, in his original petition for annulling the coroner’s sale of the 

twelve months’ bond, presented his twelfth ground, in these words: *“ because 

every and all that has been done to divest your petitioner, in his said capacities, 
of the ownership of said bond, and to defeat his collection of the same,.is Wrong- 
ful and illegal, none of the requisitions of the law has been observed, and the 
sale of the same is utterly void.” 

We think that, under this allegation, he might have given evidence that the 
coroner never seized or took actual possession of the twelve months’ bond, or 
delivered to Harrell. If so, the supplemental petition did not alter the nature 
of the case, require an answer, or entitle the defendant to time to defend him- 
self against it, under article 421 of the Code of Practice. Indeed, to support his 
plea of payment of the bond by confusion, Harrell ought to have been ready to 
produce it with a legal sale from the coroner. 

There was, therefore, no error in allowing the amended petition to be filed, 
and assigning the cause for trial immediately and without an answer to the 
amendment. ‘The code allows great discretion to the judge in these respects, 
which, we think, should not be abridged. 

The defendants cannot hope to reverse the judgment on the ground, that the 
court refused to rescind the order cumulating the two suits, when it was 
expressly refused in consequence of their opposition. 

The defendants have cited many decisions of our late Supreme Court, to show 
that the surviving partner of a mercantile firm cannot sue for a claim of the 
firm, without making the heirs or representatives of his deceased partner parties 
plaintiff in the suit. Flower v. O'Conner, 7 L. R. 197. Couller v. Cochran, 
13 L. R. 484. 3L.R. 358. 4N.8. 437. 6 N.S. 188. : 

The argument of the plaintiff's counsel, that this is not a suit to recover a 
sum of money, but to annul a sale in which the plaintiff hasa clear interest, is 
conclusive on this subject. ‘Thus, a joint owner can maintain a suit for land 
and a fortiori for a movable, at least to have his right recognized. The autho- 
rities quoted to the contrary, all occurred where suits for sums of money were 
brought, in which the discharge of the surviving partner would not discharge the 
whole debt. 

The court admitted, in evidence, the acts of sale from Harrell to Hobgood, 
charged to be simulated, and some parol testimony in relation thereto ; but 
expressly restricted it to show any fact or circumstance of combination or fraud 
on the part of the defendants in relation to the coroner’s sale, which was attacked 
for fraud. With this restriction, the documents and testimony were admissible 
in evidence. The character of the case required as much latitude as to evi- 
dence, as the rules of Jaw would permit. And the whole tendency of modern 
practice is, to enlarge the latitude as to the admissibility of evidence, leaving to 
courts, by their instructions, to restrict its applicability; and to juries, to judge 
of its credit and effect. The bills of exception show a wise, but cautious, exer- 
cise of the discretion of the court in this respect. 

We think with the district court, that the notice of seizure to a debtor before 
selling his property under execution, must be made, or clearly waived, and that 

parol proof of the waiver should not be admitted; and further, that service of 
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the notice on his attorney at law is not sufficient, when he is himself present in 
the State. The bill of exceptions, so far as it relates to other subjects, was a 
requisition upon the court to instruct the jury as to abstract principles of law. 

Lyons, when examined as a witness in the cause, by substituting other secu- 
rity on the attachment bond and for costs, was divested of any interest in the 
cause. 

It has become the settled jurisprudence, under our decisions, that such iustru- 
ments as a twelve months’ bond cannot be seized and sold under execution, 
without taking actual possession of them by the executive officer, and delivery 
of them to the vendee, in pursuance of the adjudication. We are, therefore, of 
opinion, that the coroner’s sale, without these essential requisites, transferred no 
title to the bond to Harrell, and that this plea of confusion must be disallowed. 

The judgment of the district court is therefore affirmed, with costs. 





Executors or 8. M. Haccerty v. B. W. Powe .t. 


A party who sues in a representative capacity, as executor, is only required to prove the 
capacity in which he acts, when it is specially denied. Going to trial on the merits, with- 
out putting at issue the capacity of the plaintiff, implies an admission of it by the defendant. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Bryon, for plaintiffs. Livingston, Reynolds and C. Roselius, for defendant. 
The judgment of the court was pronounced by 

Rost, J. The plaintiff, who was a resident of the State of Texas, instituted 
this action, to rescind the sale of a slave sold to him by the defendant, who is a 
trader in slaves, on the ground, that before and at the time of the sale, the said 
slave was addicted to the vice of running away; and that he ran away within 
sixty days from the sale, and has never been heard of since. 

After pleading the general issue, the plaintiff died, and his executors appeared, 
and were authorized to prosecute the suit. The case was tried by them con- 
tradictorily with the defendant, and the judgment rendered in their favor; from 
which the said defendant has appealed. He urges in this court, for the first 
time, as one of the grounds for the reversal of the judgment, that the plaintiffs 
are foreign executors; and that, as they have not shown that they had been con- 
firmed as such by a competent court in this State, they have no capacity to 
stand in judgment. 

We are of opinion, that this exception should have been taken when the exe- 
cutors first appeared; if it had been, non constat that they could not have shown 
the fulfilment of that formality. A party suing in a representative capacity is 
only required to prove the capacity in which he acts, when it is denied. Going 
to trial on the merits, without putting the capacity of the plaintifis at issue, was 
an implied admission of it by the defendant. 

The case, on the merits, is clearly with the plaintiffs. They have shown, that 
the slave had not been eight months in the State when he was sold; and that 
he ran away within sixty days from the sale. The case comes strictly within 
the provisions of the act of 1834. Act, p. 7. 

The ground, that the persons having charge of the slave for the plaintiff were 
negligent, and did not exercise a sufficient control over him, is not a legal defence. 

The judgment is therefore affirmed, with costs. 
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Tiner and Conrey v. JoserpH Martuor. 


The plaintiffs sold a steamer to A. and B., for the accommodation acceptances of the defen- 
dant. They also had the policy for the insurance of the boat transferred to them. On 
this policy $1000 were collected, which the plaintiffs permitted A.touse. Held: That 
the plaintiffs were bound to have seen the $1000 applied to the payment of the accep. 
tances; and that the acceptor was discharged to that extent. 


PPEAL from the Fourth Distritt Court of New Orleans, Strawbridge, J. 
Frank Haynes, for plaintiffs. Race and Foster, for defendant. The judg- 
ment of the court was pronounced by 

Preston, J. The plaintiffs sold the steamboat Chalmet to Dalferes and 
Thomason, on the 19th of October, 1849. Among other considerations, they 
gave a draft for $1000, accepted by the defendant, payable eight months after 
date, or on the 19th of June, 1850; and a draft for $1250, payable a year after 
date. The steamboat was also, by the contract, to be insured for the full amount 
of the price, $6500, and the policy assigned to the plaintiffs to secure the pay- 
ment of the price, including these drafts. The defendant is sued on the last 
draft; and contends, that he is not liable to pay it, because the boat was partially 
injured; and that $1040 was received by the plaintiffs from the insurance com- 
pany, and was paid over to Dalferes, instead of being applied to the payment of 
this draft. 

We think the bill of sale affords intrinsic evidence, that the acceptance of 
Maillot was for the accommodation of Dalferes and Thomason. 

The vendors had the policy in their hands, to secure its payment; and were 
bound to apply the security in their hands to relieve the acceptor of the draft, 
as far as possible. 

The plaintiffs did give the money they received from the insurance company 
to Dalferes, to repair the boat. This was its true and equitable destination ; but 
Dalferes did not appropriate it to that purpose. It was the duty of the plain- 
tiffs to have seen that it was so used, and thereby, so far, to have rendered more 
valuable the boat, upon which they had a privilege, as vendors, for the payment 
of the drafts; and thereby to have maintained unimpaired the security in their 
hands. 

It is true, also, that Dalferes, subsequently to the receipt of the insurance, 
handed over to the plaintiffs $700, out of monies collected on account of the 
boat, to aid in taking up the draft of $1000 payable at eight months. It was his 
duty to have done this, independently of the money received for the insurance, 
which he, as well as the plaintiffs, should have seen faithfully applied to the 
repair of the boat, and, so far, to relieve his accommodation acceptor. As he 
did not repair the boat, he should have returned the money to the defendant to 
pay the drafts, or so far, to have paid them himself; and it was the duty of 
the plaintiffs to have secured the money for that purpose. Equity forbids that 
the plaintiffs should recover from the defendant, when they have disposed of 
means placed in their hands to pay themselves, and without which he probably 
would not have become surety for the payment of the price of their boat. 

The judgment of the district court is reversed, and judgment is rendered for 
the plaintiff, against the defendant, for $209 53, with interest from the judicial 
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demand, and costs in the district court; those of appeal, to be paid by the Tixer 

appellees. Matter. 
SurpEt1, J., dissenting. I do not find the fact established, that the plaintiffs 

knew, when they took the draft or received the insurance money, that the defen- 

dant was an accommodation acceptor. In the absence of information to them on 

this point, they have clearly a right, I think, to consider him as an ordinary 

acceptor for value, and are not to be held towards him as though he were a surety. 
I have not been able to arrive at the conclusion adopted by my brethren. 





Avcustus W. Waker v. WittiaM CrEEVY. 
* 


Where A. garnisheed, on execution against B., a claim for which B. was sueing C., notice 


to B. of the seizure was not necessary. The law only requires that notice of the seizure 
should have been given to C. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge, J. 
Elmore and King, for plaintiff. Wolfe and Singleton, for defendant. The 
judgment of the court was pronounced by 

Preston J. A. W. Walker obtained judgment on the 23d of May, 1849, 
and issued an execution against William Creevy. He accompanied the execu- 
tion with a petition and interrogatories to Messrs 7’. and G. Forbes, and an order 
to answer the same ; making them garnishees, and seizing all rights of Creevy 
against them. 

They answered, that they were defendants ina suitof W. Creevy against 
them, pending in the Fifth District Court of New Orleans, and that, whenevera 
final judgment is rendered therein, it will fix the position and liability of the par- 
ties. In that case, a judgment was rendered in favor of Creevy against them, for 
$1066 70. 

Walker then took a rule on the garnishees, to show cause why they should 
not pay him the amount of the judgment of Creevy against them. 

Woodruff § Co. intervened, and claimed the judgment as having been assigned 
to them by Creevy. The controversy between the parties was tried, and the 
court gave judgment for Walker against 7’. and G. Forbes, declaring that his 
seizure took precedence of the transfer to Woodruff §- Co., whose intervention 
was dismissed in January, 1851. 

Notwithstanding this decision, Woodruff § Co., by virtue of their assignment 
from Creevy of the judgment, issued execution on it against 7. and G. Forbes. 
Walker also issued execution against them, and they applied to deposit the money 
in court, subject to the controversy between Walker and Woodruff § Co. 

During the pendency of their rule to deposit the money in court, there 
being executions against them issued by both parties, 7’. and G. Forbes paid the 
amount of Creevy’s judgment into the hands of the sheriff, the proper place 
of payment for their. discharge. 

The parties again contended for it, and contested each others’ right by plea- 
dings and evidence; and the court again decided by judgment that it belonged 
to Walker, from which judgment Woodruff & Co. have appealed. 

Independently of the exception, ret judicata, to this, their second claim fot 
the same thing, the judgment against it is clearly correct. Walker seized the 
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claim on the 23d of May, 1849, and made 7. and G. Forbes garnishees, in 
the most formal manner. «As far as we can discover, the act of the 20th 
of March, 1839, was strictly pursued. He issuéd execution on his judgment 
against Creevy, seized his rights in the hands of 7’. and G. Forbes, propounded 
interrogatories to them, obtained their answers as garnishees, left the execution 
in the sheriff’s hands to hold the rights seized, and when the claim of Creevy 
against them was reduced to a judgment, took a rule upon them to pay it to 
him, and issued execution against them, not against Creevy, to enforce the 
payment. 

Thus, he did not, as contended, abandon his seizure ; but pursued it in the 
most formal manner. 

It is urged, that it was invalid, because Creery was not notified of it. 

We find no law rendering it necessary that notice should have been given 
of the seizure to Creevy. If the sheriff had been directed to sell the claim, it 
would have been necessary to have given notice to Creevy, that he might appoint 
an appraiser. But having seized an incorporeal right, the proper and legal mode 
of realizing it, was to cause it to be collected. The act of 1839 expressly 
directed the debt to be levied or collected by the sheriff, from the garnishees. 
It was transferred from Creevy to Walker, as to the garnishees, by the seizure ; 
and no one could acquire rights upon it, to the prejudice of the seizure. 

The supposed transfer of the debt by Creevy to Woodruff § Co took place 
afterwards, on the 14th of June, 1850, and could produce no effect against the 
seizure on the 23d of May, 1850. The first attachment must necessarily have 
the effect to supersede those which are subsequent. 

The judgment of the district court is therefore affirmed, with costs. 





ON een eon ~ 


Axssotom and Crocker v. Jonn CaLuium. 


An affidavit to arrest a debtor, under the 10th sectionof the act of 28th March, 1840, to abolish 
imprisonment for debt, must be made by the creditor himself, and not by an agent or attor 
ney. 

The 10th section of the act of March 28th, 1840, contemplates debtors who have resided 
here; and is not applicable to persons who came here after the debt or obligation was 
contracted. A fraudulent agent, who had absconded from Scotland, could not be proceeded 
against under the act. The contract of agency having been made in Great Britain, to be 
there fulfilled, the fraud was consummated when the agent there refused to account for 
his agency. 


PPEAL from the First District Court of New Orleans, Larue, J. Stockton 
and Steele, for plaintiffs. Race and Foster, for defendant. The judgment 

of the court was pronounced by 
Survet1, J. In their petition, the plaintiffs, who are merchants in the city 
of London, state that the defendant was their agent to collect monies due them 
in Scotland; that he collected for them over £2200, paid over only £627, and 
refused to pay over the balance, which is still due; that he absconded from his 
residence in Scotland, about the 1st of September, 1850, to avoid the payment 
of his just debts, and defraud the piaintifis and his other creditors; and they 
knew not where he was, till recently they learned he was in New Orleans. 
They prayed an arrest of the defendant, as an absconding and fraudulent debtor. 
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An affidavit was made by an agent of the plaintiffs, that the allegations of the ABsoLom 
petition were true, to the best of his knowledge and belief. Geahen. 


The defendant was arrested, and immediately took a rule to set aside the 
arrest. ‘The arrest was ordered to be set aside, for reasons verbally given by the 
judge. The reasons assigned orally by the judge were, as we are informed by 
plaintiff's counsel, that the fraud complained of transpired in Scotland, out of the 
limits of Louisiana; and, therefore, the tenth and eleventh sections of the act of 
1840, abolishing the writ of capias ad satisfaciendum, etc., did not apply; and 
that the affidavit for arrest was made by the agent, and not by the creditor him- 
self; and, therefore, the arrest could not be maintained on the ground that defen- 
dant had absconded, etc. He said the act of 1847, p. 63, required that the 
oath, as to the absconding of the debtor, should be taken by the creditor himself. 

The rule is well settled in our jurisprudence, that the remedy of arrest is to 
be strictly construed. Such was the doctrine before the act of 1840, entitled 
‘an act to abolish imprisonment for debt;” and its propriety is fortified by the 
lenient spirit of that statute, as compared with the preéxisting legislation. 
This consideration is important in the decision of the present question. 

Two grounds are relied upon by the plaintiffs, in support of their alleged right 
to incarcerate the defendant. 1st, That he was an absconding debtor. 2d, 
That he was a fraudulent debtor, and his case came within the purview of the 
10th and il1th sections of the act of 1840. 

I. By the 9th section of the act, (p. 133) it is enacted, that no citizen of 
another State shall hereafter be arrested in this State, at the suit of a non-resi- 
dent creditor, except in cases where it shall be made to appear that the debtor 
has absconded from his residence. 

A doubt might be raised, whether this section gives the remedy of arrest, 
where, as in this case, the absconding debtor is a subject of a foreign govern- 
ment, and the residence from which he absconded was in a foreign country. 
Do the terms “citizen of another State,” point to citizens of other States of the 
Union? Waiving, however, an opinion on this point, and supposing the plain- 
tiffs entitled to the remedy of arrest, under the 10th section, against Callum, 
a subject of Great Britian, who has absconded from his residence in Scotland, 
is the affidavit is this case sufficient? It is made, not by Absolom and Crocker, 
or one of that firm, the creditors, but by George Black, their agent, appointed 
under the power of attorney to collect the debt in question. 

The 9th section of the act of 1840 was amended by the act of 1847, so as to 
read as follows: ‘* That no citizen of another State shall hereafter be arrested 
in this State, at the suit of a resident or non-resident creditor, except in cases 
where it shall be made to appear, by the oath of the creditor, that the debtor 
has absconded from his residence.” 

This statute introduces two changes in the preéxisting law. It brings the 
resident creditor under its operation ; it requires that the fact of absconding be 
made to appear, by the oath of the creditor. The provision, as it stood before, 
being thus amended, was satisfied by its being made to appear that the debtor 
had absconded from his residence; and it might be considered as coming under 
the then existing provision of law, which authorized an affidavit for arrest to be 
made by the creditor, or his agent. The amended provision, we think, requires 
the oath of the creditor himself, as to the fact of absconding. A compliance 
with this requisition may be inconvenient to the non-resident creditor, but is not 
impracticable. We are, therefore, constrained to say that, in our opinion, the 
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ABSOLOM Pajstrict judge did not err in holding the affidavit of the agent, as to the fact of 


v. 
CaLLum. 


absconding, insufficient. ; 

II. Upon the second point, we are of opinion, as we have hitherto said in the 
case of Hand we Taliaferro, that the 10th section of the act of 1840 contem- 
plates debtors who have resided in this State. It considers some acts fraudu- 
lent, which are lawful by the laws of other States and countries. Its scope and. 
purport must be gathered from the entire section and the context. The conse- 
quences of the acts which the statute declares presumptive evidence of fraud, 
are very severe. The debtor who is adjudged guilty of defrauding the com- 
plaining creditor, in the manner contemplated in the preceding section, is to be 
condemned to incarceration for a period not exceeding three years. 

The case of Andrews v. His Creditors, 11 L. R. 464, decided in 1838, upon 
which the plaintiff relies, does not, in our opinion, cover the present case. It 
will be observed, that there Andrews, the debtor, charged with the commission, 
in Alabama, of acts not deemed fraudulent there, but which would have been so 
under our laws, was seeking a discharge from his debts and arrest under our 
insolvent laws. It was held, that our courts would not grant him such relief. 
To what extent we would be prepared, in a similar case, to adopt all the points 
relied on in Andrews’ case, is not now necessary to say. 

It is said, that the fraud in this case occurred in Louisiana, inasmuch as the 
defendant refuses here to pay over money which he received in Scotland on 
account of the plaintiffs. ‘This view is unsound. The contract of agency was 
made in Great Britain, to be fulfilled in all its parts there. The fraud was con- 
summated when the defendant broke his contract, by failing to pay over to his 
principals, and absconded with their money in his pocket, to escape legal pursuit 
there. 

It will be observed, that it is not charged that Callum is about to depart per- 
manently from the State. 

Judgment affirmed ; plaintiffs to pay costs. 


Wituiam Fiower v. 8S. W. Downs. 


An application made by the plaintiff’s counsel, that the defendant be notified of the filing of a 
report of experts, is not a motion to homologate the report, and does not debar the plain 
tiff of the right of making objection to it. 

Where the defendant had no attorney of record, service of interrogatories, by leaving a copy 
of them with his wife at his domicil, is sufficient, and authorizes the taking of the testi- 
mony under them. 

Where the plaintiff, a factor, called on the defendant to answer, on oath, interrogatories as 
to the correctness of the account sued on, the defendant may state in his answer, that his 
recollection is not sufficiently distinct to enable him to speak with certainty as to all the 
items, and that the factor owes him damages, for disobeying his orders as to the sale of his 
cotton. i 

Where a planter, who had given instructions to his factor to sell his cotton, is informed that 
it has been shipped to Liverpool, he is bound, within a reasonable time, to ratify or dis- 
approve the conduct of the factor. He cannot be allowed to watch the fluctuations of the 
market, with the view of adopting or rejecting the shipment, as may be most to his 
interest. 

Where a factor has paid money for his correspondent, he will not be allowed to charge more 


than five per cent interest, unless a contract to pay a higher rate of conventional interest 
be proved. 
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PPEAL from the District®Court of Ouachita, Barry J. Me Guire and Frowen 


Ray, for plaintiff. R. W. Richardson and J. CC. Sharp, for defendant. 
The judgment of the Court was pronounced by 

Rost J. The plaintiff sues on a factor’s account, for advances made during 
the years 1838 and 1839, and claims interest on thos@ advances, at the rate of ten 
per cent per annum. 

The defendant, beside pleading the general issue, has made the following 
averments : That the cotton seed charged in the account was worthless, 
and did not come up, in consequence of which, he sustained $1000 damages. 
That the eighty-two bales of cotton, also mentioned therein, were shipped to 
the plaintiff by the defendant, in January, 1839 ; that it was of the best quality, 
and such as was selling for eighteen cents per pound, from the 1st of March to 
the Ist of May, 1839, and afterwards ; that from early in March, the plaintiff was 
positively instructed by the defendant, and repeatedly, both by letter and in per- 
son, urgently requested to sell it before prices should fall ; that he sold another 
lot of inferior cotton belonging to the defendant for fifteen and a half cents, but 
failed, and refused to sell the eighty-two bales until September, 1839 ; and then 
shipped it to Liverpool without instructions, and against the wishes of the de- 
fendant ; by which several acts, and the failure to sell as directed, the plain- 
tiff became bound to pay the defendant the highest price he could have obtained ; 
which price, the defendant prays may be allowed him. 

The district court deducted from the plaintiff’s account the cost of the cotton 
seed ; allowed the defendant sixteen and two-third cents per pound for the 
cotton, instead of about twelve cents, the price which it netted in Liverpool ; and 


gave judgment against him for the balance, with interest at five per cent per 


unoum. ‘The defendant has appealed; and the plaintiff asks that the judgment 
be amended, so as to allow him the entire amount of his claim. 

We do not think that there was error in the ruling of the court, brought to 
our notice by the bills of exception cf the defendant. 

The application made by the plaintiff’s counsel, that the defendant be notified 
of the filing of the report of the experts, was not a motion to homologate thut 
report, and did not debar the plaintiff of the right of making opposition to it. 

This motion to give notice was unnecessary ; and the embarrassment it has 
caused shows that counsel should be equally careful, not to do too much, 
or too little. The motion to amend the report was made by the plaintiff in 
1843 ; the judgment appealed from was rendered in 1850 ; the defendant, who 
attended to the case in person, had ample time to answer it, and could not have 
been taken by surprise. 

On the other bill of exceptions, the testimony objected to was properly ad- 
mitted. The defendant had no attorney of record ; and we incline to the opinion, 
that the service of the interrogatories, made by leaving a copy of them with the 
wife of the defendant, at his domicil, was sufficient. But besides this, the com- 
mission was executed here ; and the day before the testimony was taken, the 
commissioner gave notice of the time and place of taking it, to the defendant, 
who was in the city at the time. This notice, though short, was sufficient to 
enable him to obtain further time, if he deemed it necessary. Under those cir- 
cumstances, we are of opinion, that the district court did not err. 

We think, that the evidence itself is legal. It is true, that the plaintiff's books, 
or those of merchants with whom he deals, are not per se evidence for him. 
But witnesses may look into them, to refresh their memory, as was done in the 
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present case. This is the only way in which f@tors can prove their accounts. 
Morgan v. Bikle et al., 2 N. S. 387. For the purpose of closing this pro- 
tracted litigation, we have answered the objections raised against the plaintiff's 
witnesses ; although on the trial, we did not understand the items proved by 
those witnesses as being seriously contested. 

The only questions argued before us, arising on the report of the experts 
were in relation to the cotton seed, the eighty-two bales of cotton, the payment 
to the Citizens’ Bank, and the rate of interest. The cotton seed is proved to 
have been worthless ; the cost of it was, therefore, properly deducted from the 
account. But the defendant has no claim for damages. When it was ascertained 
that the seed would not come up, the ground was ploughed, and replanted with 
other seed, and a fair crop was made : a planter suffers no injury by being com- 
pelled to give his land an extra ploughing at the proper season. 

There is no evidence of a written agreement of the defendant, to pay conven- 
tional interest ; and as he objects peremptorily to the rate charged, it must be 
reduced to legal interest. The payments made by the plaintiff to the Citizens’ 
Bank, which the experts had rejected, are fully proved ; and he is entitled to be 
credited with their amount. 

The plaintiff called upon the defendant, to answer on oath, whether every 
item in the account was not correct, and to point out the incorrect items. The 
defendant answered, that, having kept no copy of the orders sent, and taken no 
account of the articles received, it was not in his power to say whether most 
of the items charged were correct or not. But he further answered, that the 
account was incorrect in this, that he ought to have been credited with the pro- 
ceeds of the eighty-two bales of cotton, of the same date as that of the other 
lot sold; and at the price of seventeen to eighteen cents per pound, or what- 
ever was the market value of such cotton at the time ; because he instructed 
the plaintiff, both before he left the city, in March, 1839, and afterwards, to sell; 
and he held on, against the defendant’s wishes, until the market fell much lower. 

The plaintiff moved to strike out this portion of the answer to the interroga- 
tory, on the ground that it was not a categorical answer, and was not closely 
linked with the question put ; and that the defendant could not thus make evi- 
dence for himself, on the subject of his directions in relation to the sale of the 
cotton, upon which he had not been questioned. ° The motion to strike out was 
‘everruled, and the plaintiff took a bill of exceptions. 

This is quite an embarrassing question. Under the authority of the cases 
of Taylor and Hood v. Morgan, 1 M. R. 198, and Nichols v. Pierce, 6 N.S, 
707, this portion of the answer might, perhaps, be admitted in evidence. It ig 
not necessary, however, to determine whether it should be. For, admitting that 
the plaintiff received instructions to sell in March, 1839, the question still 
remains, whether, under the facts of this case, these instructions were sufficient 
to render him liable for the highest market price, if he disobeyed them, and the 
market subsequently fell. 

This question was elaborately examined, in the case of Ward & Co. v. 
Warfield et al., 3d Ann. 464. The court, in that case, recognizing fully the 
principle, that the agent who disobeys instructions renders himself responsible 
to his principal for the consequences of his acts, further held, under another 
principle of the law of agency, that, where an agent has committed a breach 
of orders, and the principal, with a full knowledge of all the consequences, adopts 
his acts, even for a moment, he will be bound by them ; and that it is not ne- 


























cessary that such an assent should be express—it may be inferred from the 
conduct of the principal. 

The case was one of an invoice of cotton, sent to the plaintiffs for sale here, 
and shipped by them to Liverpool. They had the cotton appraised by brokers, 
at the time of the shipment ; and wrote to the defendants, that, as they had acted 

without orders, they would, if desired, allow the price here, and take the ship- 
ment on their own account. The letter to the Warfields bore date the 27th 
March, and was received by them before the 5th April. They did not answer 
it until the 9th May, and after news had been received of a serious decline in 
cotton at Liverpool. Upon the authority of Prince v. Clark, 1 Barnwall and 
Creswell, 186, the court held that the Warfields were bound to answer, within 
a reasonable time, the letter of Ward §; Co., informing them of the breach 
of orders ; and either adopt the act of the agents, or repudiate it, and place the 
shipment at their risk ; that they had no right to wait the fluctuations of the 
market before answering, and that as they bad done so, they must be considered 
as having taken the chance of a rise or fall in prices. 

There is no evidence in this record, showing that the cotton was ever placed 
at the plaintiff’s risk, and the letters of the defendant contain no intimation 
of his intention so to place it, till after it had been sold in England, and the ac- 
count of sales rendered. In one of those letters, bearing date the 23d April, 
nearly two months after the instructions to sell were given, the plaintiff says: 
“TI do not yet fear for the cotton market. ” 

On the Ist August, he writes from Kentucky : ‘ You exercised a sound dis- 
cretion in not selling, under the depression occasioned by the news by the 
lireat Western. Yet, I hope you will not have let the opportunity pass, 
of selling during the rise caused by the news by the Liverpool ; for we cau 
scarcely receive better news, and may have worse.” 

At the date of this letter, the defendant must be considered as still intending 
to run the chances of the market ; and if cotton had risen, as he anticipated, and 
the plaintiff had sold, nothing could have been claimed beyond the price received, 
although that price might have been much lower than the market price in April 
and May. The fact that the rise did not take place cannot affect the legal ques- 
tion. It is true, the plaintiff shipped without orders ; but as the price he obtained 
was higher than the market price here, at any time after the shipment, the 
defendant sustained no injury by the breach of orders, and would have no action 
against the plaintiff, even if he had notified him in time that he would not take 
the risks of the shipment. 

We are of opinion, that this portion of the defendant’s claim cannot be allowed. 
‘There is abundant evidence in the record, showing the plaintiff to have been a 
careless and inefficient factor. ‘The defendant suffered inconvenience, and pro- 
bably loss, in consequence of those deficiencies ; but he has not made out a case 
in which we can afford him relief. 

It is therefore ordered, adjudged and decreed, that the judgment in this case 
be amended ; and that the plaintiff recover from the defendant the sum of 
$3438 43, with interest at the rate of five per cent per annum, from the 6th 

January, 1840, till paid, and costs in both courts, 
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ComMERcIAL Bank v. W. M. Vituavaso. : * 





The Commercial Bank, having gone into voluntary liquidation, under the act of 12th of March, 
1842, presents no reason why the commissioner appointed to liquidate its affairs should 
not use the corporate name of the bank, in collecting its debts by judicial proceedings. 


PPEAL from the District Court of St. Bernard, Rousseau, J. E. Rawle, 
for plaintiff. C. Roselius, for defendant. The judgment of the court was 
pronounced by 

Suive.1, J. We see no reason to dismiss this appeal. The delay in the 
service of citation is attributable to the fault of the sheriff. 

It is contended, that this suit should have been brought in the name of the 
commissioner appointed to liquidate the affairs of the bank, in pursuance of cer- 
tain judicial proceedings, under the act of 14th March, 1842. The case of the 
Commercial Bank was one of a solvent bank which desired to go into liquidation, 

“and did so. Its banking franchises were surrendered; but the body corporate 
existed, and still exists. ‘The legislation on the subject of banks is complicated, 
and frequently obscure. So far as the present bank is concerned, we see no 
reason to say, that the commissioner, in collecting its debts by judicial proceed- 
ings, is inhibited from using the corporate name. C. C. 423. 

It is therefore decreed, that the judgment of the district court be reversed, 
that the exception pleaded by the defendant be overruled; and that this cause 
be remanded for further proceedings according to law; the defendant paying 
the costs of this appeal. 


An - LPLPLPD LPP PD PPP PLP 


Prerre C. Jacques ve. Henry Kopman. 


In a sale made by the sheriff for taxes, under the act of 10th of March, 1845, the designa 
tion of alot by its number, square and faubourg, is not suflicient, where the owner has 
had no notice of the sale. 


PPEAL from the District Court of Jefferson, Clark, J. J. J. Michel and ; 
Elliott, for plaintiff. Brewer, Dunbar and Harmon, for defendant. The 
judgment of the court was pronounced by 
i Suet, J. ‘This is an action of slander of title; in which the plaintiff asks 
damages for the slander, and also to be quieted in his title and possession. The 
plaintiff, Pierre Christopher Jacques, purchased the property in question from 
Kohn and Shiff, on the 12th of January, 1844. It is described in the deed, as- 
a lot of ground, situated in the faubourg Livaudais, of the parish of Jefferson, 
in this State, designated on a plan made by Henry Mulhausen, Surveyor, on the 
4th of May, 1844, and deposited in the office of Hermann, a notary, in New 
Orleans, as lot No. 8, of square number 45, and bounded by Ninth, Live Oak 
and Laurel streets, and by the line dividing said faubourg Livaudais from suburb 
Delassize; said lot measuring, as per said plan, thirty-two feet front on said 
Laurel street, by a depth of one hundred feet between parallel lines, bounded, 
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on one side, by lot N6. 9, and on the other side, by lot No. 7, and in the rear, J neque’ 
by lot No. 6; together with all the rights, ways, servitudes, &c. 

This deed was not recorded in the office of conveyances, in Jefferson parish, 
until 1847; but the plaintiff took actual possession and occupied the land prior : 
to the tax sale, upon which the defendant relies. 

= The defendant, in his answer, sets up title under a tax sale made by the sheriff, 
on the 10th of October, 1845, in a proceeding entitled, The State of Louisiana 

' v. Jacques Pierre. In the deed, which, we presume, corresponds with the 

‘ advertisements, the only description given of the property is as follows: A lot’ . 

of ground, in faubourg Livaudais, parish of Jefferson, designated by the No. 8, 
square 45. The deed transfers to the purchaser ‘the said before described 
property, and all the right and title which the said Jacques Pierre had in or to the 
said before described property.” The lot No. 8, in square No. 45, Livaudais, 
was assessed in the name of Pierre Jacques. 

The plaintiff does not appear to have had any notice of these proceedings, 
nor does it appear that an actual seizure was made. He has remained in pos- 
session ever since. 

This sale was made under the act of 1845, (page 39) by which, in cases of 
non-payment of taxes, it is made the duty of the sheriff to seize the property 
assessed, *‘by virtue of the assessment roll in his possession, which shall be con- 
sidered an execution, and proceed to sell the same in the manner and after the 
delays prescribed for ordinary executions.” &c. 

There was judgment for the plaintiff in the court below, quieting him in his 
title, and dismissing the reconventional demand of the defendant for the amount 
of the purchase money paid by him to the sheriff. ‘The defendant has appealed. 

We think, there is no error in the judgment. Without noticing the other 
points of informality alleged by the plaintiff, it is sufficient to say, that the 
defectiveness of description in this forced sale, of which the plaintiff had no 
notice, and to which he has given no actual or implied assent, is sufficient to 
invalidate it. It is obvious, that the interests of the owner must be sacrificed, 
when the advertisement is so vague as not, in itself, to inform bidders, with any 
approach to accuracy, what they are buying, nor the owner, that his property is 
to be sold. We adhere to the decision, on the same point, in a case of sale for 
taxes, reported in Carmichael v. Akin’s Heirs, 13 L. R. 205, in which it was 
said, “*the designation of the lot as No. 5, square No. 58, faubourg Annunci- 
ation, is insufficient.” 

We are unable to see how the non-registry of the plaintiff’s deed can give 
validity to the sheriff’s sale. 

As to the reconventional demand, we see no reason why, in a case where 
there was no notice, and such grosg irregularity, the owner should reimburse 
the purchaser the price paid; which, we presume, has either gone into the State 
treasury or is in the hands of the public officer, where the defendant can get it 
or a portion of it. If the district judge had ordered the plaintiff to reimburse to 
the defendant the amount of the tax, fifty-two and a half cents, we would not 
have disturbed his decree. But even if the defendant was entitled to reimburse- 
ment to that extent, it is too small a matter to authorize a reversal, and the con- 
sequent imposition upon the plaintiff of the costs of appeal. 

Judgment affirmed, with costs. 





Revue. 





* 











4 544 » SUPREME COURT OF LOUISIANA, 


. ¢ 
= s © _Joun B. Devitiuers v. ScHoonER Joun Brut et al. ™ . 
” Where a vessel undertakes to transport merchandise from one place to another, giving a bill 
’ sn 4 ing in the usual form, in case a re-shipment becomes necessary, she is bound to 
. 2 ‘ 4 employ a seaworthy vessel. If the goods be lost in consequence of the unseaworthiness = 
of the vessel on which they were re-shipped, the vessel originally employed will be held 
? ' liable for their value. But ifshe had only contracted to carry the goods from one point to 
e “*, another, from which latter place they were to be re-shipped, the vessel is only liable as a 
a forwarder of merchandise, and is only bound to exercise ordinary care in procuring a 
+ § proper conveyance for the goods. ~ 4 


‘ PPEAL from the Fifth District Court 6f New Orleans, Buchanan, J. 
; N In this case, F'rancisco Del Camino intervened, and also claimed damages 
for goods shipped on the John Bell, which were lost. 
" * . Durant and Hornor, for plaintiff. Benjamin and Micou, for defendants. 
© The judgment of the court was pronounced by 
Suet, J. These are suits to recover the value of goods shipped on board 
the schoorfer John Bell, at New Orleans, ‘* bound,” as the bill of lading states, 


ny rei new 
* 


- ‘for Brownsville, Texas,” and ‘to be delivered in the like good order and con- 
dition at the port of Brownsville, Texas, the dangers of the seas and navigation 
, only excepted, unto,” &c. The freight to be paid is stated in the usual form ; 


and consequently covers the entire transportation from New Orleans to Browns- 
ville. The material facts presented by the testimony are as follows: The ves- 
sel arrived at the port of Brazos St. Jago on Thursday, the 29th November. 

i For several days after her arrival,:the weather was so boisterous as to prevent 
% her discharging her cargo. On the following Wednesday, she commenced dis- 


* charging. There was no warehouse at the port, nor any lighters in which the 
cargo could be stored or deposited. There was no steamer or other vessel 
Ly bound for Brownsville, except the steamer J. E. Roberts, which was then taking 
) in goods from other vessels lying in port; and, under these circumstances, the 
» captain was compelled, he says in his protest, to re-ship in her such portion of 
* his cargo as was destined for Brownsville. The steamer left the Brazos about 


sunrise, on the 8th December, for Brownsville, via the mouth of the Rio 
Grande, with a full cargo; and about twelve o’clock, on the same day, was 
wrecked near the beach, about dway between Brazos and the mouth ofthe 
Rio Grande. It is not shown, that the loss was occasioned by stress of weather. 
It is proved, that the steamér was rotten and unseaworthy; and that such was 
the condition of all the other steamers employed on the Rio Grande, except the 
Colonel Hunt, which, at the time, was‘aid up at the mouth of the Rio Grande. 
} The J. E. Roberts had been erossed, as it is termed, by the inspector for the 
New Orleans underwriters, and had been advertised as such by them in the 
Bfownsville and New Orleans newspapers, in October, 1849. Whether the 
» captain of the John Bell knew this, does not appear. According to the testi- 
mony, ‘the course of trade between New Orleans and Brownsville is, that the — 
: vessels discharge at Brazos San Jago, and goods are taken in lighters from Bra- 
' zos up the river to Brownsville, or are taken in lighters to’‘Peint Isabel, and then 
by land to Brownsville. When the bills of lading are signed, the goods deliver- 
able at the Brazos, the consignees send a clerk there to take delivery of them. If 
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“the bill of lading is for Brownsville, it is the captain’s business to atténd to for- — 
, warding them; he cannot collect the freight eel the goods are delivered at © bacneonen ‘ 
Brownsville.” » Joun BELL. 

There was judgment in favor of the,defendants, and the plaintiff and interve- 

nor have appealed. 
“ By the bill of lading, the undeftaking of the defendants was clear and une- * 
¢ quivocal. It was, to carry the goods to Brownsville, and deliver them there to 
the consignees. Nor is there any thing in the parol evidence, supposing that it 
ought to be considered, to impair the effect of that undertaking. From that we 
evidence it appears that, in case of goods deliverable at Brownsville, consig- 
nees take no delivery of the goods until their arrival there; and the duty of ge 
transporting them to that point, by lighter, is at the vessel's expensé. Giving 
the defendants the benefit of the parol evidence, it amounts to no more than to 
interpolate, in the bill of landing, a permission to the captain of the vessel to~ 
employ, at his own expense and Fisk, (‘the dangers of the seas and navigation 
ouly excepted,”) some other conveyance to carry the goods from Brazos to 
Brownsville. ’ 

Under such a contract, what is the responsibility of the carrier? Is he a '? 
common carrier only to the point where the new means of conveyance are 
employed, or does that character/adhere to him until delivery at the place of 
destination? ‘The rule of law is, in our opinion, well settled, that he remains 
a common carrier until such delivery, and is liable as such. 

Thus, in Muschamp v. Lancaster and Preston Railway Company, 8 M.and 
Welsb., 241, (as cited by Mr. Angell, in his Treatise on the Law of Carriers,) a 
parcel was delivered at Lancaster to the railway company, directed to a person 
at a place in Derbyshire. The person who brought it to the station offered to 
pay the carriage, but the book-keeper said it had better be paid by the person 
to whom it was directed, on the receipt of it.» The company were known to be 
the proprietors of the line only as far as Preston, where the railway unites with 
another line called the North Union Line, and that, afterwards, with a third 
line, and so on to Derbyshire. ‘The parcel having been lost after it was forwarded 
from Preston, it was held, that the company were liable for the loss. 

So, in the case of Weed v. Schneclady and Saratoga Railroad Company, 19 
Wendell, 537, it was held, that the defendants, having undertaken to carry from 
the Springs to Albany, could not be received to say that they were, in truth, 
carriers.no further than Schnectady, the termination of their own road. 

So, in Si. John v. Van Santvoord et al., 25 Wendell, the defendants, who 
were common carriers employed in the transportation, in towboats, of goods on 
the Hudson river, between New York and Albany, received a package directed 
to Little Falls, a place beyond Albany, and gave a receipt for it in these words: 
“New York, October 22, 1826. Received from St. John and Tonsey, on board 
of towboat Ontario, one box of merchandise, marked ‘J. Petrie, Little Falls, 
Herkimer county.’ They were held liable for the loss of the goods happen- 
ing after their delivery to other carriers, who paid them the freight to Albany; 
the court observing, that if the defendants had intended to limit their duty, as com- 
mon carriers, short of-the place of destination, they should, in some way, have 
‘indicated te plaintiffs such intent. 

It will be observed, that in two of these cases there was no express agree- 
ment to carry beyond the carrier’s own line; yet from the receipt of the goods 
addressed to the ulterior place, an agreement was implied to deliver them at that 
place. Here, there was an express agreement to deliver ‘at Brownsville. 4 
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Devittzrs. These cases are very different from those whére the carrier undertakes to 
n | convey the goods to a certain point, and forward them thence to the place of des- 


iu 


Joux Bg.t tination. In such case, he is regarded as a carrier to that point, and beyond it 


as merely aforwarder, who is only liable for ordinary care in procuring a pro- 
per convenience for the goods. See St. John v. Santvoord, 25 Wendell, 662, 


Garsidé v. Trent and Mersey Navigation Company, 4 T. R. 581. Story ony 


Bailments, § 538. 

The counsel for the defendants has referred us to the custom in the river 
Thames, respecting delivery to lighters, as stated in Angell on Carriers, § 308, 
But we are unable to see any analogy to the present case. For there, it seems, 
the lighter is sent by the consignee to receive the goods, and the liability of the 
master continues until the goods are laden on board the lighter. In the present 
case, the consignee was to have nothing to do with the goods until their arrival at 
Brownsville. See alse Whitesides v. Russell, 6 Watts and Sergeant, 48, citing 
6 and 7 Ohio, 143. 2 Scammond, 288. 

Being, therefore, of opinion that, under their contract, the defendants made 
themselves liable, in the character of common carriers, until the goods should be 
delivered at Brownsville, the solution of the question of liability for this loss 

‘easily follows. 

As common carriers, they were insurers against everything but the perils 
excepted by law and the contract. He who undertakes to transport by water, 
for hire, is bound to provide a vessel sufficient in all respects for the voyage. 
The goods which the defendants undertook to transport and deliver at Browns- 
ville, not having been delivered there, but lost on the route, the onus probandis 
is on them to exempt themselves from liability. On the one hand, the proof is 
clear that the vessel, by which they attempted to transmit the goods from the 
Brazos to Brownsville, was rotten and unseaworthy; on the other, there is no 
evidence to show that there was such violence of the winds and waves or other 
perils of the sea encountered, as would have wrecked a sound and seaworthy 
vessel. It is, therefore, just to infer that the loss happened from the insuffi- 
ciency of the steamer for the voyage. See Davis v. Garrett, 6 Bingham, 716. 
Hart v. Allen, 2 Watts, 114. 

It is no excuse to the defendants, that the Roberts was the only vessel they 
could procure at the time. Under their contract, they were bound to deliver 
the goods at Brownsville, and there was no qualification that they might be per- 
mitted to use an unseaworthy vessel, if none other was to be had at the time. 
For the purposes of their liability as carriers, the Roberts was as much their 
vessel as the John Bell. Both were the instruments used by themselves to per- 
form their contract, and earn the entire stipulated freight for the transportation 
from New Orleans to Brownsville. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that this cause be remanded for a new trial, and for further proceedings 
according to law; the defendants to pay the costs of the appeal. 





Ouiver H. Buss v. James Parrick. 


‘Where the plaintiff sues for a debt due to him individually, the defendant may plead, in cotif: 
pensation, a debt due tohim by a commercial firm, of which the plaintiff was a member. 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


Elmore and King, for plaintiff, to show that compensation did not take 
place, referred to the following authorities: Walsh v. Wells, 7 L. R. 337, 
340. Blanchard v. Cole, 8 L. R. 162. Smith v. Duncan et al., 1M. R. 25, 
Thomas v. Elkins, 4 M. R. 378. 


T. H. Howard, for defendant. 

The judgment of the court was pronounced by 

Suet, J. Bliss sues Patrick for $395 90, the price of certain merchan- 
dise sold by him to Patrick. Patrick sets up, in compensation, a sum of 


© $306 59, due to him by the firm of Jones and Bliss, of which the plaintiff was 


amember. At the trial of the cause, the following bill of exceptions was taken: 
« Be it remembered, that on the trial of this cause, the counsel of defendant offered, 
in evidence, the testimony taken under two commissions, &c.; which testimony 
was offered to prove that said defendant was and is the owner of a claim against 
the late commercial firm of Jones and Bliss, of which the plaintiff was a mem- 
ber, for $306 59, which claim is set up in compensation against Bliss, the plain- 
tiff, in his answer, by said defendant. That the plaintiff’s counsel objected to 
the reading of such evidence, on the ground that such claim could not be pleaded 
in compensation, it being a claim against the partnership of Jones and Bliss, and 
not against Bliss, individually. Whereupon, the court sustained such objec- 
tion, &c.” 

The question, then, we have to consider is, whether the debtor of an indivi- 
dual can, when sued by his creditor, plead in compensation a debt due to him, 
the defendant, by the commercial firm of which the plaintiff is a member. 

The error into which the plaintiff’s counsel falls, in answering this question in 
the negative, consists in confounding the case in question with another case quite 
dissimilar; and that is, the case of a partnership suing its debtor, and that debtor 
attempting to set up in compensation, a debt due to him by one of the partners 
individually. 

There is a just and satisfactory reason for the well settled doctrine, that a 
debtor of the partnership cannot, when sued, plead in compensation a debt due 
to him by one of the partners individually. Corpus societatis aget, non ille. It 
is the partnership that sues, not the partner. What is the partnership? It is 
a moral being, distinct from the persons who compose it. T'icte cujasdam per- 
sone vicem obtinet. ll its assets, including, of course, all debts due to it, are 
a fund which, in legal contemplation, does not belong to the individuals who 
compose it. Their interest is merely residuary. The fund belongs to the part- 
nership; is affected by a lien, or preference, in favor of partnership creditors ; 
and is not to be applied to the individual benefit of a member of the firm, except 
upon a partition, after a full settlement of the partnership liabilities. When, 


‘ therefore, a debtor of the firm attempts to set off a debt of an individual partner, 


he substantially attempts to abstract so much from the assets of the partnership, 
in violation of the rights of partnership creditors, and of the other partners, and 
apply it to the individual use of the partner who is his debtor. 

But the case before us is a very different one. Patrick attempts to violate no 
right of the partnership of Jones and Bliss, or of its creditors. He seeks not 
to abstract anything from the social fund. Bliss says to him, pay me what you 
owe me. Patrick answers, pay me also what you owe me. Bliss rejoins, it 
is the partnership of Jones and Bliss that owes you. Patrick can successfully 
respond, that is true; but you, also, are my debtor for that very debt. Asa 
commercial partner, you are bound to me in solido. Had I chosen to bring a 
suit against you alone, not joining either the partnership or Jones as co-defendants 
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Buss _— with you, I could have maintained my action. bch then, can you refuse me 
Peano. the right to use that as a means of defence which I could have used as a means 
of attack? 

It must be borne in mind,‘that the motive of the law of compensation is, to 
avoid useless transfers of money, and circuity of action. 

There may be a difference of opinion upon the subject among the commen- 
tators. But we think the reasoning of Mr. Duranton is sensible and practical, 
when he says: ‘ S’il s’agit d'une société commerciale en nom collectif, société 
dans laquelle les associés sont tenus solidairement des engagements de la société, | 
contractés sous la raison sociale (art. 22 Code de Com.), on ne voit pas non plus 
pourquoi il ne pourrait m’opposer la compensation, méme pour le tout, puisque 
je lui dois le total de la dette de la société. Cela ne peut faire aucun tort aux 





autres associés: au lieu de devoir 4 un tiers, ils devront 4 moi, leur co-associé. Si 
mon débiteur me payait, ne serais-je pas obligé de lui payer de suite 4 mon 
tour ma dette comme associé? Si je ne le faisais pas, il aurait action contre 
moi.”” Duranton, vol. 12, p. 519, No. 542. 

We are, therefore, clearly of opinion that the defendant had a right to plead in 
compensation the debt due to him by Bliss, as a member of the commercial 
firm of Bliss and Jones. 

We have been referred to the case of Walsh v. Wells,7 L. R. 340, n which 
the ruling was otherwise. We are constrained to say, that we cannot follow it; 
especially as no authority is cited in support of it, and the reasoning is unsatis- 
factory to our minds. 

os» It will be observed, that the question here is not, whether the case is one 
Fin which compensation would take place by mere operation of law, but whether 
the defendant cau plead in compensation. 

Judgment reversed, cause remanded ; plaintiff to pay costs of appeal. 
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Tue Srate v. THe Jupce or tHe Tentu District. 


The sheriff had seized, on execution, property, as belonging to the defendant, which was 
claimed by athird person, and an injunction obtained against the sale of it. The judge, 
in granting the injunction, made an order for the delivery of the property to the claimant. 
On a rule taken by plaintiff’s counsel, this order was rescinded. The claimant then 
applied for an appeal from the judgment rescinding the order, on the refusal of which 
by the district judge, application was made to the Supreme Court for a mandamus direct- 
ing the district judge to grant the appeal. Held: That the judgment was an interlocutory 
order, which could not work irreparable injury; and was not, therefore, subject te an 
appeal. 

Where the sheriff has made a seizure of property on an execution, the sale of which was 
enjoined, and the property claimed by a third person, until the trial of the injunction, the 
court is bound to believe the property belongs to the defendant in execution. 


HIS was an application for a mandamus, to be directed to J. N. T'. Richard- 
son, Judge of the Tenth Judicial District, upon the relation of Cynthia 
Thompson. ' 
Snyder, Stacey and Sparrow, and J. C. Seale, for petitioner. The judgment 
of the court (Slidell, J., dissenting,) was pronounced by 
Preston, J. This is an application for a mandamus, to. the Judge of the 
Tenth Judicial District, to allow an appeal. 
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The New Orleans and ‘Girroliton Railroad and Banking Company issued an = State 
execution against James B. Rusk, and caused the sheriff to seize and take into a. 
his possession a tract of Jand and some slaves, as the property of the defen- T#NTH Dis'cr. 
dant. The applicant brought suit against the bank and sheriff, claiming the 
property as belonging to her; and obtained an order enjoining the sale. Concur- 
rently with the injunction, she obtained an order to the sheriff to restore to her 
the possession of the property, during the pendency of the suit; which was 
done. The counsel of the bank applied to the court to rescind this part of the 
order, on the ground that it was not authorized by law. And after hearing both 
parties, the judge rescinded it, and the sheriff re-took the possession of the 
property. She applied for a suspensive appeal from this order. After hearing 
the parties, the court refused to grant the appeal; and she has applied for a 
mandamus to the district court, to allow it. 

If the property belongs to the defendant in execution, he alone had the right 
to bond it until the day of sale. The claimant has no such right. We are 
bound to believe, until the trial of the injunction suit, that the property does 
belong to the defendant in execution, because the sheriff seized it as such; and 
cannot take it for granted, that it belongs to the claimant. She has brought suit 
to establish that; but until the trial of the suit, and judgment in her favor, the 
court had no right to take the property out of the hands of the sheriff, on her 
bond. We know of no law to that effect; and the contrary in principle was 
decided in the case ef Lacey v. Buhler, 8 N.S. 662, 663, 664. 

The judge was right, therefore, in rescinding an order which he had unad- 
visedly made, and without the authority of law. If an appeal were order 
therefore, it would be only to affirm his judgment; and the effect would proba- 
bly be, greatly to protract the final decision of the controversy between the par- 
ties, on its merits. 

We think, further, that the order complained of was interlocutory, and not 
a final order in the case; belonging to that class of orders which are made to 
facilitate the parties in their litigation, and which are always under the control of 
the court until final judgment in the case. Neither does it cause an irreparable 
injury to an applicant, even if the property for which she sues belongs to her. 
If so, she may recover the property and all the damages which the bank or 
sheriff have caused to her, in the very suit she has instituted to enjoin the sale 
of the property. 

The application for a mandamus is dismissed, at the costs of the applicant. 





Grorce W. Pace v. L. F. GENnEREs. 


The recordation of an attachment, in the office of recorder of mortgages, is useless. Parties 
are bound to take notice of judicial proceedings; and the proper place to look for them is, 
among the records of the court in which such proceedings are conducted. 

It is not a valid return, on an attachment, for the sheriff to say, that he has seized according 
to law. He must take charge, and keep possession of, the property attached. Under a 
garnishment, nothing is seized but what is disclosed by the answers of the garnishees, 
where those answers have not been traversed. 

A judgment obtained against an absent defendant, who is brought into court merely by an 
attachment upon his property, is one purely in rem, and has no effect, except upon the pro- 
perty attached. 
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PPEAL from the Fifth District Court ot ie Orleans, Buchanan, J 

Stewart and Josephs, for plaintiff. St. Pawl and Bouny, for defendant. 

The judgment of the court (Slidell, J., declining to sit in the cause, having been 
of counsel,) was pronounced by 

Rost, J. The defendant, claiming to be a judgment creditor of James 
Schaumburg, caused a house and lot in the possession of the plaintiff to be 
seized as the property of his debtor. This seizure was made in April, 1850. 
The plaintiff presented a petition, making opposition to the sale, on the ground 
that he had acquired said property in good faith, and for a valuable consideration 
which he had paid, from James W. Schaumburg, on the 1st April, 1837; that he has 
been in open, peaceable and uninterrupted possession for more than ten years, 
under a just title; that the judgment of Générés against Schaumburg having 
been rendered in an attachment suit, has none of the attributes of a judgment 
in personam ; aad does not authorize the seizure of property not attached. 

The answer contains a plea to the general issue, and a special denial of the 
plaintiff's title to the lot seized. ‘The district judge was of opinion, that the 
judgment did not authorize the seizure; and, on that ground, he enjoined the 
sale of the property. The defendant has appealed from the judgment. The 
facts material to a proper understanding of the case, are the following: On the 
22d November, 1837, about eight months after the sale from Schaumburg to 
Page, Générés sued out a writ of attachment against Schawmburg’s property; 
caused Frederic Beckman and Charles Schaumburg to be cited as garnishees, 
and propounded interrogatories to them. 

The return of the sheriff on the writ, is as follows: ‘Served a copy of peti- 

Wion and citation on Frederic Beckman, garnishee; and attached in his hands, 
the goods and chattels, lands and tenements, monies, effects or property of any 
kind, which he might now or hereafter have in his possession, belonging to the 
defendant, to an amount svufificient to satisfy this writ; and also caused a copy 
of this writ to be recorded in the office of the recorder of mortgages, as a lien 
upon all the real estate of the defendant, &c.; and executed this writ, in all 
things, as the law directs. No other property found.” 

This return shows that no specific property was attached, except what might 
be disclosed by the answers of the garnishees. Those answers were, that, as 
individuals, they had no rights, credits, property or effects of Schaumburg in their 
possession, or under their control; that, as executors of the will of his father, 
Barthélemy Schaumburg, they had already paid him more than his share of the 
proceeds of the property administered; that there is still under their control, as 
executors, some claims and property belonging to the succession ; that the claims 
are very doubtful, and may never be worth much; that the property consists of 
eight small lots, at Nacogdoches; and that the share of James W. Schaumburg, 
in the succession of his father, is one-fifth. 

Générés, considering this return insufficient for the protection of his claim, 
gave a new bond, took out an alias attachment, and caused M. W. Hoffman, 
£sq., to be cited as garnishee. The return of the sheriff, on the second writ, 
was, ‘that he had attached in the hands of Mr. Hoffman, the goods and chattels, 
and so forth, which he might have in his possession, or under his control, belong- 
ing to the defendant; that he has executed the writ, in all things, as the law 
directs, and found no other property.” 

Mr. Hoffman, in answer to the interrogatories propounded to him, stated that 
he was empowered as the special agent and attorney at law of James W- 
Schaumburg, to represent him at the meeting of the creditors of the late Thomas 
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C. Cash, on a note held said Schaumburg for $1180, drawn by Cash and 
Spencer and Giloyd, in solide, to the order of said Cash, and secured by mort- 
gage on two lots of ground situated in faubourg Annunciation. 

None of the answers of the garnishees were traversed by Générés. We 
must, therefore, consider them as true, and that the garnishees had nothing in 
their possession or under their control belonging to James W. Schaumburg, 
beyond the property and claims which their answers disclose. After the filing of 
those answers, the court, on the application of Générés, appointed an attorney to 
represent the absent defendant; and the plaintiff having proved his claim, judg- 
ment was rendered in his favor for $3269 90, with costs of suit and privilege 
on the property attached. 

The grounds upon which the defendant, in this case, expects to maintain his 
seizure, are: 1st. That the title from James W. Schaumburg to the plaintiff, 
never having been recorded in the conveyance office, is without effect against 
him. 2d. That he has a lien and:privilege on all the property of Schaumburg, 
by reason of the service of the attachment, of the return thereon, and of the 
recording of it in the office of the recorder of mortgages. 3d. That he recorded 
his judgment in due time, and has a judicial mortgage on the property seized. 

The recording of the writ of attachment in the office of mortgages was use- 
less, and added nothing to its force. Parties are bound to take notice of judicial 
proceedings; and the proper places to look for them are, the offices of the courts 
in which they are carried on. 

The question as to the requisites for a valid return in cases of attachment, was 
fully considered in the case of Stockton v. Downey, 6th Ann. We there 





held, that in cases in which there is no garnishment, the actual seizure of the” 


property of the debtor is alone the basis of the attachment. That it is not a valid 
return of the sheriff to say, that he attached according to law; that he must 
take charge and keep possession of the property attached, and make his return 
in writing, describing the property and stating the manner in which he has exe- 
cuted the writ; and that the return ought to be certain, to every intent, accord- 
ing to a reasonable intendment and construction. 

Under the principle of that decision, it is clear that, in cases of garnishment, 
no property can be considered as covered by the sheriff’s return, except that 
which is disclosed by the answers of the garnishees. The property seized, in 
this case, had been sold by the debtor, and was in the possession of the defen- 
dant long before the attachment issued. The garnishees do not mention it in 
their answers as belonging to Schaumburg, or as being in any manner under 
their control. It was, therefore, not attached; and the privilege given to the 
creditor, by the judgment, does not extend fo it. 

The claim, under the judicial mortgage, resulting from the recording of the 
judgment, might be dismissed, with the single remark, that the defendant has 
not proceeded by the hypothecary action, and that he has no right to seize mort- 
gaged property in the hands of a third person, as he has attempted to do. But 
it is proper to observe, that under the authority of Broughtonv. King, 2d Ann. 
570, the judgment in this case was purely in rem, and had no existence beyond 
the property of James W. Schaumburg, described in the answers of the gar. 
nishees. 

The judgment is therefore affirmed, with costs. 
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A. S. McComas v. A. M. Green and Husband. 
On a RE-HEARING. 


(This case has been reported. See ante, p. 121.) 


HE judgment of the court, on a re-hearing, was pronounced by 
Rost, J. We are of opinion, that justice requires this case to be 
remanded. 

It is therefore ordered, adjudged and decreed, that the judgment rendered by 
this court be annulled. It is further ordered, that the judgment of the court 
below be reversed, and the case remanded for further proceedings according to 
law; the plaintiff and appellees paying the costs of this appeal. 


—PLLLLLBLIEL LOO eee 


H. L. Stone & Co. v. Kipper, Desuon & Co. 


Every fraudalent device, contrivance or artifice, by which a creditor may have been injured, 
and from which a fraud upon his rights is practised, may be remedied by the action of 
ee creditors in avoidance of contracts, provided by the Civil Code. 
Under arts. 1972 and 1973, C. C., the plaintiff is entitled to the alternative remedy, of either 
having the sale annulled, and the property applied to the payment of his demand ; or, judg- 
ment for his debt, against the possessor of the property. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Warfield and Rand, for plaintiffs. Benjamin and Micou, for defendants. 
The judgment of the court was pronounced by 

Eustis, C. J. The plaintiffs, who are creditors of Kidder, Deshon § Co., 
have brought this action against the latter, together with Victor F. Wilson and 
Wm. H. Simmons, for the purpose of setting aside a sale of the steamship Fanny, 
purchased by Wilson and Simmons, at auction, on the 5th of July, 1849, in the 
city of New Orleans. 

The action is called the revocatory action; and the petition asks, that on the 
setting aside of the sale of the steamer, she be re-sold, and the proceeds held 
liable to the plaintiffs’ debt; or in default thereof, that judgment be rendered 
against the defendants in solido, for the amount of the plaintiffs’ debt, with 
interest and costs. 

The plaintiffs recovered judgment against the defendants in solido for $600, 
with interest from the 9th of July, 1849, and costs of protest, &c. From this 
judgment, Wilson and Simmons have appealed. 

The action is based on the 1978th art. of the Code, which considers the 
attempt of one creditor to obtain an undue preference in the payment of his 
debt over other creditors of an insolvent debtor, as a constructive fraud; and 
compels the offending creditor to relinquish the advantages he has attempted to 
secure to himself, and restore those which he has received from the transaction. 
The judgment in’this action, if maintained, is, that the contract be avoided, and 
that the property affected thereby, or its value, inure to the benefit of the plain- 
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tii, to the amount of his Code, 1972. Every fraudulent device, contri- 
vance or artifice, by which @ creditor may have been injured, and from which a 
fraud upon his rights is practised, is reached and remedied by this action. It 
appears, that in June, 1849, Kidder, Deshon & Co. put the steamship Fanny, 
belonging to them, into the hands of Morphy and Nevius, auctioneers, to be sold 
to the highest bidder, at public auction, for cash ; with the understanding that the 
proceeds should be applied to the payment of certain of their creditors, of which 
a list was given to the auctioneers. The plaintiffs were on this list for the amount 
of their debts; and the appellants were privy to this arrangement. At the auc- 
tion, the steamship was knocked off to Wilson, for himself and Simmons, for the 
sum of $9000, cash. Instead of which, $1369 50 only was paid in cash; the 
balance of the price, $7630 50, was received by the auctioneers, as cash, in cer- 
tain claims of Wilson and of Simmons, against Kidder, Deshon & Co., by the 
express direction of the latter. The cash paid went to refund an advance made 
by the auctioneers, and the expenses of the sale. Wéilson and Simmons by this 
contrivance secured their debt, and the creditors of Kidder, Deshon § Co. are 
left unpaid. 

The facts of this case, we think, furnish a sufficient ground for the plaintiffs’ 
action ; provided the requisition of the code relative to actions of this class have 
been established by sufficient evidence. 

Kidder, Deshon § Co. were merchants. They were protested on a draft of 
$500, on the 20th of April, 1849. They overdrew their account on the 
Mechanics’ Bank, for the sum of $1678, early in May; and, notwithstanding the 





urgent demands of the bank, the account was not made good until the 29th of, 
June following, when the amount overdrawn was deposited to their credit by 


Simmons, one of the appellants. The evidence, as to the assets of the firm to 
meet its debts, is entirely unsatisfactory; and we think its insolvency at the 
time of the sale of the steamer, to be established beyond question. We think 
it equally well established, that both of the appellants were cognizant of the 
embarrassments and insolvency of Kidder, Deshon § Co. at the time they 
attempted, by this purchase of the steamer, to secure an advantage over the 
other creditors. 

The district judge considered the amount of the claims of Simmons and Wil- 
son, given in payment by them, as not proved ; with the exception of the amount 
of the overdraft made good by Simmons, in the Mechanics’ Bank. We think 
it results from the evidence, that after paying the amount of these claims which 
have been proved, there remains a surplus sufficient to meet the demand of the 
two creditors, to wit, the present plaintiffs and Partee, who has instituted a suit 
similar to the present, and which is now before us. This surplus, under the 
art. 1972, the appellants cannot retain to the detriment of the complaining 
creditors. 

Under the view which we have taken of this case, no more than a cursory 
notice is required of the appellants’ bills of exceptions. The first related to the 
admission of evidence, to establish the agreement or understanding as to the sale 
of the steamer for the benefit ®f the creditors pro rata. The objection was, 
that the evidence tended to establish a different cause of action from that set 
forth in the petition. The court did not consider the evidence in that relation, 
but as relating to the knowledge, on the part of the appellants, of the condition of 
the affairs of Kidder, Deshon §; Co., the original intent or purpose of the sale, 
and the frustration of that purpose by the appellants. 
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The te&timony objected to by the appellants; and received by the ithe 





judge, concerning the subsequent sale of the steamer at a profit, has not 


considered in the conclusions to which we have been led by the other evidence. 

The declarations and statements of Deshon, made out of the presence of the 
appellants, to establish the insolvency of Kidder, Deshon & Co., objected to by 
the appellants, and noted in the second bill of exceptions, we have not considered 
as materially affecting the other evidence adduced, and have not been heeded 
by us. It is, therefore, not necessary to determine on their admissibility. 

We find no error in the judgment of the district court, to the prejudice of the 
appellants. But the plaintiffs and appellees have, in their answer, asked that 
the judgment in their favor be amended, by decreeing, in the alternative, that 
the sale of the steamer be avoided, and that the appellants surrender her to the 
sheriff, to be sold to satisfy the plaintiffs’ debt. After the institution of this suit, 
the steamer was taken under a writ of sequestration, issued at the instance of 
the plaintiffs; and under an order of court, was released and delivered to Sim- 
mons, on his bond with security. This sequestration has not been set aside, and 
must be considered as in force. ’ 

Under the articles of the Code, 1972 and 1973, we think the plaintiffs are 
entitled to the alternative remedy, under the prayer of their petition, for the 
avoidance of the sale. Taylor v. Knox, 2 L. R. 16. And the judgment must 
be amended accordingly. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below, in favor of the plaintiffs, and against Kidder, Deshon § Co., be affirmed. 
It is further ordered, adjudged and decreed, that the sale of the steamship 


- Fanny, made by John J. Deshon to Victor F. Wilson and Wm. H. Simmons, be 


avoided and annulled; and that they be, and are hereby, condemned to restore 
said vessel to the sheriff, within ten days from the filing of this decree in the 
district court, to be made liable to the plaintiffs’ judgment. It is further ordered, 
adjudged and decreed, that the costs of this appeal be paid by the appellants. 





Tue State v. JosepH BRADLEY. 


The right of resorting to force, upon the principle of self-defence, does not arise while the 
apprehended mischief exists in machination only, without some positive act showing the 
necessity of thus resorting to violence. 

A cause should not be continued on account of the absence of a witness, when the facts 
expected to be proved by him can as well be established by other witnesses who are 
present. 


In order to obtain a continuance, on account of the absence of a witness, it must be shown * 


that his testimony is really material, and that the party has used due diligence to obtain 
the testimony, according to the rules of law and the practice of our courts of criminal 
jurisdiction. 

The rule of court, that evidence of verbal agreements between counsel, as to the trial of a 
cause, will not be received, is applicable to criminal’as well as to civil cases. 

Letters found in one of the garments of the accused, in the room where, shortly before, a homi- 
cide had been committed, are admissible as circumstantial evidence, without proof of the 
handwriting of the accused. 

If the jury carry with them, when retiring to consider of their verdict, a paper they should 
not have carried, this does not avoid their verdict; nor is it sufficient ground for a new 
trial, unless it appear that the jury were improperly influenced by the paper so carried 

with them. 
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If the jary, in rendering their verdict, decide the whole issue, and then add othe immaterial 
things, the verdict is not thereby vitiated. The immaterial things so added will be 
regarded as surplusage. . 

Metters left to the discretion of the judge of the district court, resting on facts, such as 
motions for continuance and new trials, will not be reexamined by the Supreme Court, 
in criminal cases. 

PPEAL from the First District Court of New Orleans, Mc Henry, J. 

Isaac Johnson, Attorney General, for the State. Randal Hunt, for the 
appellant. The judgment of the court, (Eustis, C. J., delivering a separate 
opinion, in which Rost, J. and Slidell, J. concurred, ) was pronounced by 

Preston, J. The prisoner, having been indicted and brought to trial for 
murder, in order to obtain a continuance of the case, made and filed affidavits, 
that Haynes Thompson, Mrs. Hart, and Dr. Meux were material witnesses for 
him ; Meur and Thompson were temporarily absent, and Mrs. Hart was sick. 
He had not issued subpeenas for either of these witnesses, nor taken any steps 
to secure their attendance, or to obtain their testimony. 

A trial for murder, is the most awful event that can befall a man in life. An 
individual whose life is put in jeopardy, upon a charge of murder, should devote 
his whole thoughts and energies, from the day of his arrest until his trial, to 
exonerate his character from imputation, and his life from jeopardy. The 
neglect to summon the witnesses in his behalf, and to recognize those about 
to absent themselves from the State, to appear on his trial, or to procure their 
testimony by other means, indicates that it cannot be material. 

If the facts to which it is supposed these witnesses would have testified had 
been regarded as essential to the defence, there is no doubt proper efforts would 
have been made by the accused, to have procured their testimony. ‘The affi- 
davit states, that T’hompson would prove that the deceased, Fanny Young, inten- 
ded to take the life of the accused, and that she was in the habit of wearing a 
knife between her stocking and garter, and that Mrs. Hart would prove similar 
facts,and of equal importance to the defence. These facts, if established, would 
not have justified the homicide of Fanny Young, or even have alleviated it into 
manslaughter. The right of resorting to force, upon the principle of self-defence, 
does not arise while the apprehended mischief exists in machination only. The 
People v. Mc Clead, 1 Hill, 377. 

The mere belief that a person has formed a design to take my life, will not 
alone justify me in taking his life. Without some positive act on his part, to 
excuse or justify killing him, it would amount to murder. 4 Iredell, 409. 1 
East, 271. 

Moreover, Mrs. Hart’s testimony might, in all probability, have been obtained 
during the progress of the trial, if the accused had desired it; for the court, as 
appears by the bill of exceptions, suggested that a subpoena should be issued for 
her; of which suggestion the accused did not avail himself. It was not pre- 
tended in the affidavit, that Dr. Meux could prove that the deceased inflicted on 
the prisoner the wounds which he dressed. As to the wounds themselves, the 
nature of the case leaves no doubt that their existence could have been proved 
by other witnesses; and a cause should not be continued to obtain the testimony 
of absent witnesses, as to facts which could be proved by witnesses present. 
The accused, in his affidavit, further states that Dr. Meuz took all the papers out 
of deponent’s pockets, and would show that there were no such papers as those 
now in court, and alleged to have been found on his person. As the papers were 
subsequently given in evidence on behalf of the State, there is no doubt the 
district court would have received the testimony of Dr. Meux on the subject, 
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s 
State _ if he had been present, and possibly would have continued the causefor ‘ 
Braver. ‘%estimony, if proper diligence had been used, without success, to obtain it, or 
procure his attendance, and.if the same facts could not have been proved by 
other witnesses. But the rules of law which apply and should govern this ¢ase, 
are, that in order to obtain a continuance, it must be shown that the witness is 
really material, and that the party who claims the continuance has been guilty 
of no neglect in endeavoring to obtain the testimony of the absent witnesses, 
according to the rules of law and the practice of our courts of criminal juris- 
diction. 

Two applications for a continuance, on separate affidavits, having already been 
made and overruled, the court properly gave less consideration to the third, than 
if all the grounds had been presented at once, in a single affidavit. Besides, the 
testimony of Dr. Meux on this subject would only have been rebutting testi- 
mony, and not irreconcilable with that upon which the court admitted the 
papers in evidence,—that they were found in the pocket of a vest belonging to the 
accused, in the corner of the room which was the scene of the tragedy, and 
which may have been taken from the person of the accused, before Dr. Meux 
examined it. 


™ The second ground for a continuance was of a different character. The case 
having been called for trial on the 18th of June, 1849, the counsel of the accused 
“ moved to continue it, on the ground that they had an understanding with the 


attorney general, that it would not be tried until full. The court having over- 
ruled the motion, and directed the trial to proceed, the counsel withdrew from 
the case. After some progress had been made in the cause, a distinguished 
lawyer appeared, at first as amicus curie. and afterwards acted as the advocate 
of the prisoner, until the close of the trial. 

The jury found the prisoner guilty of murder, without capital punishment, 
and recommended him to the mercy of the court, on the ground that he was not 

; prepared for trial. They added, at the suggestion of the court, that they did not 
intend in any manner to censure the action of the court. 

On account of these unusual occurrences, the counsel of the accused has 
urged, with uncommon zeal and ability, that the judgment should be reversed, 

~ and the cause remanded for a new trial. 

The trial of the prisoner took place on the 18th of June, 1849. On the 14th 
of June, 1849, a notice, issued by the clerk, was served upon the prisoner by 
the sheriff, informing him that his trial would take place on the 18th of June, at 
ten o’clock in the morning. On the same day, he was furnished with a list of the 
jury empanneled to serve in the court for the June term in pursuance of law. 
These things clearly indicated to the prisoner, that his trial was to take place on 
that day. 

One of the counsel of the accused believes, there was an understanding with 
the attorney general, that the case would not be tried until the ensuing fall. The 
attorney general did not think any such understanding existed. ‘To avoid all 
such conflicts between counsel in causes, or the parties, the district courts of the 
city adopted a general rule, that ‘no private agreement or consent between 
parties or their counsel, relative to the progress of any cause, shall be alleged or 
suggested by either of them against the other, unless the evidence thereof shall 
be in writing, subscribed by the party against whom it is alleged or suggested, 

or by his counsel.” This rule was made and adopted by all the district courts 
of New Orleans, in pursuance of the 5th section of the act 30th of April, 1846, 
and is absolutely conclusive of the question before the court. The district judge 
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district courts, we would not think of disregarding one so salutary in promoting 
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suits, or between their counsel. The suggestion, that the rule was adopted only 
forvivil dnd not for criminal cases, is entirely unfounded. It is made, in express 
terms, applicable to ‘‘any cause.” ‘There was no error, therefore, in refusing to 
continue the case on the supposed understanding of counsel. 

Nor was the accused deprived of his constitutional and legal right to be 
defended by counsel. Having employed counsel to defend him, they, no doubt, 
pursued the course which they deemed best in his case, or due to themselves. 
Having retired, after failing to obtain a continuance of the case, the court offered 
to assign counsel to the prisoner, which he declined to accept; and before the 
trial closed, he appears to have been ably defended by a distinguished lawyer, 
who took an important bill of exceptions in his behalf, and argued the case at 
length to the jury. 

The bill of exceptions referred to, was taken to the decision of the court, 
admitting the following letters in evidence against the prisoner: ‘* New Orleans, 
March the 5th, 1849. Dear Sir: I comit this deed, on account of trouble and 
deceit. May this a warning be to all hov it may concern. My hand has been 
wavering ober it for some days. My agentis Mr. Meeker. I wish he would 
dispach the schooner Friendship, as quick as possuble, on a count of the—Josrrn 
Braptey.”—* New Orleans, March the 5th, 1849. Mr. Bipwexixi. Dear 
Sir: This is what I never expect to come to. But it is trouble, and no one to 
help mee out. So I want you to have this young woman Burried. But mee, 
let me lay top of ground, for the Turkey Buzards to eat; for I have did rong. 
JoserH Brapiey.” 

These letters were not proved to be in the handwriting of Bradley, or signed 
by him. They would not have been admitted in evidence, being in the hands 
of a third person, in a civil suit, to establish an obligation against Bradley. Nor 
would they have been admitted in evidence in this prosecution, if no connection 
between them and Bradley had been established. But it is stated in the bill of 
exceptions, that the court was satisfied, by proof, that the letters were taken 
from a vest partially covered with blood, and which belonged to the prisoner ; 
and, further, that it was stated by witnesses, that they were found in the pocket 
of the vest worn by the prisoner ‘on the day the homicide was committed, and 
in the corner of the room where it was committed. 

In overruling an application for a new trial, on the ground “that the court 
erred in permitting the letters to be admitted in evidence and read to the jury,” 
the judge states more fully the circumstances which, in his opinion, rendered it 
proper that the letters should be given in evidence to the jury. 

** Proof,” he says, ‘‘ had been adduced, that Bradley lived with the deceased 
in a room rented of Virginia King, who also lived in the same house; that the 
prisoner and the deceased had been observed conversing together on the for 
noon of the 5th of March, near the door of the room in which they staid ; the 
former looking as if he were worried. An hour afterwards, it was noticed that 
the door of the room was closed; and, an hour after this, a moan was heard to 
proceed from this room, by Virginia King, who was passing by the door. The 
door was forced, and an entrance effected, when Bradley and Fanny Young 
were found on the floor, weltering in blood, and apparently dead. On examina- 
tion, it was discovered she was dead, and that the prisoner was still alive, although 
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very weak from loss of blood. The evidence of*the coroner had been me 


which showed that the deceased had died of wounds inflicted on her with a 
knife; and that she must have been trying to save herself, as the cuts on the 
hand and arm indicated that they had been raised to ward off the weapon. A 
knife was found on the floor, and a razor on the bureau, both bloody. After the 
body of the deceased had been removed, and Bradley was conveyed from the 
room, in the latter part of the same day, or on the next, as the room was being 
cleaned, a black silk or satin vest was found in one corner of it, which belonged 
to Bradley, and was seen upon his person when noticed in conversation with 
the deceased at the door of their room.”’ The letters were found in a pocket of 
this vest. 

The letters were allowed to go to the jury, because these circumstances ren- 
dered it probable that they belonged to Bradley. They were part of the tra- 
gedy, like the bloody vest and knife on the floor, and the bloody razor on the 
bureau. ‘Testimony that it was his vest, and his knife, and his razor; that they 
were bloody, and found with him and the corpse in the very room of the homi- 
cide, was clearly admissible in the case; so, letters relating to the homicide, 
found in the same room, and in the pocket of the vest, raised a presumption that 
they were his letters. 

‘l’o rebut the presumption of any connection between Bradley and the letters, 
his counsel relied upon the facts, as appears by the bill of exceptions, that the 
papers were found in the vest the day after the death of Fanny Young, as was 
testified to by a woman named Kelly; that the room had, in the meantime, 
been entered by many persons; and that it was not proved that they were in 
the vest at the time of the death of Fanny Young. 

With such reasons for and against their effect upon the case, they constituted 
circumstantial evidence in a prosecution for murder, dependent upon circum- 
stantial evidence alone. If the jury believed, from the evidence, that they 
belonged to Bradley, it was immaterial whether they were written by him or a 
third person ; their contents would weigh against him. But, on the other hand, 
the jury might suppose them prepared by Fanny Young, who unsuccessfully 
attempted to kill Bradley, for the purpose of eluding suspicion; or that some 
person else had committed the deed upon both, and left the letters to delude the 
civil authorities from any investigation of the case. The letters were open to 
all these suppositions, and others; but they were, in point of fact, found at the 
scene of a homicide; they evidently had reference to ,it, and were therefore 
properly, even without proof of the handwriting, left to the consideration of the 
jury for what they were worth. 

The court, as appears by the charge to the jury, used every possible precaution 
to guard them against any improper influence which these letters might leave 
upon them, by stating that, if they were not satisfied that the letters came from 
the accused, they ought not to weigh against him; and that they ought to give 
lggn the benefit of all their doubts; but that, if traced to his possession, they 
showed a guilty knowledge on his behalf. This, perhaps, was the strongest 
view of the evidence. The letters, whether written by Bradley or not, did not 
prove a homicide committed by him. The jury, in finding him guilty, must 
have been convinced of that fact by other testimony; but when so convinced, 
the letters, if traced to Bradley’s possession, whether written by himself or 
another, tended to show express malice, which it always behooves the State, if 
‘possible, to prove in a prosecution for murder. Had a letter been found on the 
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mined to commit suicide, is it possible that the paper would have heen rejected paspiey. 


by the court, when offered in defence, because her handwriting had not been 
proved? ‘The paper would have been open to the objection, that it might have 
been written by Bradley to exculpate himself, or by other persons to prevent 
investigation by the civil authority; but without proof to that effect, the pre- 
sumption being that the paper belonged to her, we think it would have been 
admissible for the accused; and that papers, found under similar circumstances, 
were admissible against him, guarding the jury against any improper effect upon 
their minds, by stating to the jury, that, unless they believed the papers came 
from and belonged to Bradley, they ought not to weigh against him; which 
appears to have been done in this case. 

The description of circumstantial evidence, adopted by Wills, from Burk’s 
celebrated speech against Warren Hastings, and cited by the district court, 
applies to the evidence in controversy, and supports its admissibility by authority. 
* All the acts of the party; all things that explain, or throw light on these acts; 
all the acts of others relative to the affair, that come to his knowledge, and may 
influence him ; his friendships and enmities; his promises, his threats, the truth 
of his discourses; the falsehood of his apologies, pretences, and explanations ; 
his looks, his speech, his silence where he was called to speak; every thing 
which tends to establish the connection between all these particulars; every cir- 
cumstance, precedent, concomitant, and subsequent, become parts of circum- 
stantial evidence. These are, in their nature, infinite, and cannot be compre- 
hended within any rule, or brought under any classification.” Wills on Circum- 
stantial Evidence, 27. 

And as Lords Mansfield and Hardwicke leaned to the admissibility of a wit- 
ness, leaving the objections made to his competency to go to his credit, so, we 
think, the district court did right in leaning to the admissibility of the circum- 
stantial evidence offered, leaving the objections to it to go to its effect, giving 
such directions to the jury as the nature of the case required. 

It was urged, as a ground for a new trial, that the two letters were taken by 
the jury into their retirement, to deliberate on the case; and it appears by the 
evidence, that they were attached to an affidavit, made before the recorder, as 
to the place where they were found. 

In overruling this ground for a new trial, the court observes, that the contents 
of the affidavit had been stated to the jury, by the witness, on the trial. It is 
admitted, that these papers were carried out by the jury without the knowledge 
and consent of the court, or attorney general; and that the jury, having come 
into court at the moment the judge was about sending for them on account of 
these papers, was instructed by the court, that they ought not to have carried 
the papers out of court; and the judge states, that he again reminded them, 
that it was their duty to exclude from their consideration, in making up their 
verdict, every thing but what had been submitted in evidence. It was not until 
the next day that a verdict was rendered. 

Lord Coke states, that ‘if the jury carry away any writing which was given 
in evidence in open court, this shall not avoid their verdict; albeit, they should not 
have carried it with them.” Coke, Littleton, p. 227. The Supreme Court of 
Pennsylvania, in the case of Alexander et al. v. Jamison et al., decided the same 
thing. 5 Binny’s Reports, 239. 

It was undoubtedly an irregularity, that the affidavit attached to the letters 
should have been taken into their retirement by the jury. It was corrected as 
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soon as discovered, and a long time before the jury rendered their verdict. And 
as soon as the irregularity was discovered, the jury were told that it was their 
duty to exclude from their consideration, in making up a verdict, every thing 
but what had been submitted as evidence on the trial. 

It is the duty of the courts and their officers, to guard, as far as possible, 
against all irregularities in their proceedings. Still, they will occur ; because tri- 
bunals of justice, like all human institutions, are imperfect. Some irregulari- 
ties are of so gross a character, that a prejudicial effect may be presumed. We 
do not think the one complained of is of that character. If, by any means, it 
could be shown, that the affidavit had produced an improper influence on the 
jury in making up their verdict, it would afford sufficient ground for granting a 
new trial. But we will not presume it, because it is barely possible. We 
should regard jurors as rational men, capable of performing the high duties 
which the Constitution and laws impose upon them. The Constitution and Jaws 
charge them to judge of the issues upon which life, liberty and property depend. 
The law presumes them to possess the capacity and integrity to perform those 
duties correctly, and that they will not be swerved from their performance by 
improper influences; and we will not presume or decide the contrary, until it 
appears by proof, or necessarily results from their gross misconduct. 

The accused further made application for a new trial, on the ground of newly 
discovered testimony. He filed, in support of it, the affidavit of Margaret 
Glover, that deceased carried a knife; that she said, she carried it to cool Bradley, 
and that if the knife could not do it, arsenic would. She believed the deceased 
intended to kill Bradley, and that she warned him of it more than once. There- 
fore, it was not newly discovered testimony, and probably might have been 
obtained, under the suggestion of the court as to Mrs. Hart, to have her subpe- 
naed during the progress of the trial. But this evidence is also subject to the 
observations, as to its materiality, made in relation to the testimony of the other 
absent witnesses; it afforded a powerful motive to the accused to quit their com- 
mon room, and go permanently on board his vessel, or even to bind over Fanny 
Young to keep the peace; but did not justify his killing her, or even alleviate 
the criminaljty of the act into manslaughter. 

We have already stated the verdict of the jury. That part of it which was 
responsive to the issue, and the act of the General Assembly, approved on the 
29th of May, 1846, was, thatthe prisoner was guilty of murder without capi- 
tal punishment. 

The jury added three other matters to their verdict. They recommended 
the prisoner to the clemency of the court. They gave, asthe ground of their 
recommendation, that he was not prepared for trial. They declared, that they 
did not intend to censure the course of the court. Neither of these three things 
were in issue. It would have been more proper, that the expression, by the 
jury, of their wishes and opinions should have been written on a separate 
paper, and not upon the indictment, as a part of their verdict. 

As it was a case in which the court could exercise no clemency, as to the 
punishment; as the jury had nothing to do with the preparation of the prisoner 


’ for his trial; and as their applause or censure of the court was immaterial to the 


case, it was proper for the court to have regarded all this, which was not respon- 
sive to the issue, as surplusage. Lord Coke lays down the rule, that ‘if the 
jury give a verdict of the whole issue, and more, &c., that which is more is 
surplusage, and shall not stay judgment, for utile per inutile non vitiatur.” 
Coke upon Littleton, 227. ; 
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It is urged, that the verdict was the compromise of a difference of opinion State 
with the court. That part of the verdict which settled the true issue, could 
not have been a compromise. The statement, after finding the prisoner guilty, 
that he was unprepared for trial, strengthens the conclusion that, on the evidence 
before the jury, they were obliged to find him guilty. The statement, there- 
fore, must have been intended to have an influence upon the court in a subse- 
quent stage of the case. It could only have an effect in the consideration of an 
application for a new trial. There it might, and probably was, well considered 
by the court. For in criminal trials, besides the cases in which it is well settled 
that new trials may be granted, others of a novel character may occur, in which ’ 
it would be proper to grant a new trial, although no precedent could be found. 

We do not think the jury intended any thing offensive to the court by their 
verdict, in its original form; and consider the addition made to it, surplusage 

_ which in no manner vitiates it. And upon the whole, in this singular case, 
although the counsel of the accused adopted an unusual course; although the 
ury traveled out of their appropriate sphere; and although the court suggested 
a modification of the verdict, for which we find no precedent; yet, in the great 
matter, that the prisoner was guilty of murder, the jury were satisfied, by lega} 
evidence; the court, after an anxious and elaborate examination, fully approved 
that part of the verdict, and we have found no error of law in the record of the 
trial. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 

Eustis, C. J. I concur in the conclusions of Judge Preston, on the ques- 

tions of law presented in the bill of exceptions taken in the interest of the 
prisoner on the trial of the cause, and arising in the application for a new trial. 
Under the decision of this court, in the case of The State v. Hunt, 4th Ann. 
438, and in the case of The State v. Lintell, recently decided, I do not think 
myself called upon to express any opinion upon the matters of fact ‘upon which 
the judge exercised his discretionary power in refusing to continue the case, when 
called for trial ; and after the verdict, to grant the prisoner a new trial. 

I concur in the affirmance of the judgment of the district court. 


v. 
BRADLEY. 
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Gitsert S. Hawsgrns v. Joun M. BELL. ‘ 4 


The defendant applied for a suspensive appeal, an order for which was granted, requiring 
bond for $1114 73; and he did not give the bond in the time required by law, but subse- 
quently filed a bond for $100, intending to take a devolutive appeal, the order of the judge 
granting the appeal remaining unchanged; Held : the appeal must be dismissed, the order 
of appeal not having been complied with. 


PPEAL from the District Court of West Feliciana, Stirlitg, J. E. T. 
Merrick and J. T. Collins, for plaintiff. C. Ratliff, for defendant. The 
judgment of the court was pronounced by 
Rost, J. The plaintiff has moved to dismiss the appeal in this case, on the 
ground that no legal bond has been given; the appellant not having complied with 
the order of the judge, fixing the amount of said bond. It appears, that the order 
of the judge required the appellant to give bond in the sum of $1114 73; and 
that the appellant, without obtaining an order to reduce the amount required, 
gave bond for one hundred dollars only. 
71 
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The rule undoubtedly is, that when the judge, in granting the appeal, has 
fixed the amount of the appeal bond, the appeal is granted upon the condition 
that the bond required shall be given. C. P. 574. Glaze v. Russell, 5 N. §. 
237. Smith etal. v. Vanilhe, 10 L. R. 252. Rightor v. Phelps, 1 R. R. 324. 
Slatter v. Commercial Bank, 12 R. R. 187. In cases of suspensive appeals, it 
has sometimes happened, that the amount of security fixed by the judge was 
less than the amount required by Jaw; and we have entertained those appeals 
as devolutive. We do not consider this as affecting the principle of the 
decisions quoted. Poydras v. Patin et al.,5 L. R. 129. Parker v. Patten, 9 
R. R. 167. Ralph v. Haggatt, 2d Ann. 462. Lewis v. Splane, 2d Ann. 754. 

If the bond given was nearly of the amount required in the order of the judge, 
and manifestly more than sufficient to satisfy the costs in both courts, we might, 
perhaps, be inclined to attribute the non-compliance with the order to an error of 
the clerk, and to relieve the appellant. But no such error can be predicated upon 
the facts of this case; and we are compelled to say, that the appellant was not 
authorized to disregard the order of the judge, and to give bond for less than one- 
tenth of the amount required by that order. 

It is therefore ordered, that the appeal in this case be dismissed, with costs. 
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Dickson & Co. v. W. S. Morcan et al. 


The plaintiff garnisheed, on a judgment against the defendant, an absentee, by service on 
his agent; Held: That as no special authority was shown in the agent to answer for the 
principal, the answers of the agent did not bind the principal, and that no judgment could 
be entered against the principal. 


PPEAL from the Second District Court of New Orleans, Lea, J. Durant 
and Hornor, for plaintifis. J. Q. Bradford, for defendants. The judg- 
ment of the court was pronounced by 

Preston, J. The plaintiffs commenced suit, and obtained judgment, against 
William S. Morgan. In commencing their suit, they prayed that David Melle- 
ville, by his agent and attorney in fact, W. E. Camp, might be made garnishee, 
and cited to appear and answer interrogatories. The sheriff returned, that the 
citation was served on David .Melleville, garnishee, through William E. Camp, 
his agent, in person; said Melleville being absent from the parish. Interroga- 
tories were served upon Camp, as agent of Melleville, and the sheriff seized in 
his hands the effects of the defendant. He answered the interrogatories, as 
agent of Melleville, showing assets of the defendant in his hands, and afterwards 
attempted to file a supplemental answer, showing a greater indebtedness from 
the defendant to Melleville; but which application was dismissed. 

A rule was then taken upon Melleville, having for its object, to render him lia- 
ble, on the answers of Camp, to the amount of the judgment. It was dismissed 
by the court, on the ground that the plaintiffs had not shown that Camp had 
power to appear in court for Melleville, so as to render his answers binding upon 
the latter; and the plaintiffs have appealed. 

The proceedings against Melleville are based upon the ground, that Camp's 
answers amount to a confession, that Melleville owed the defendant the amount 
claimed from him. Our code provides, that the power to acknowledge a debt 
must be express and special. No such power from Melleville to Camp is shown. 
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No administration, as agent of a garnishee, can lead to a result indirectly, which 
could not be obtained from the agent directly. Judgment against the garnishee 
was properly refused, so far as it was claimed by virtue of the answers of his 
agent. 

It is next urged, that the petition, citation, and interrogatories to Melleville, 
as garnishee, were duly served upon him; and that, having failed to answer the 
interrogatories, are to be taken as confessed against him. The Code of Practice 
requires the service of citation personally, which did not take place in this case, 
or at the domicil of the person to be charged. The garnishee had no domicil in 
the State. It was held, in the late case of Fusillier, Administrator, v. Robin, 
that the power of administration given to an agent, does not authorize him to 
defend suits which may result in the alienation of the principal's property. 

It is said, the affidavit of Camp, the agent of the garnishee, shows that he 
had property in his hands, subject to the plaintiff's attachment. It was an ex 
parte affidavit; perhaps, by cross-examination, the garnishee might elicit that the 
property was not subject to the attachment. And if it was liable, that investi- 
gation ean still be had, as the sheriff attached all effects of the defendant in the 
hands of Camp, agent of Melleville. 

The judgment of the district court is affirmed, with costs. 


Cuaupius Dorp v. BonnaFFEE & Co. 


Where the principal resides in a foreign country, and his agent, without any sufficient 
authority, makes a contract for him, which he afterwards ratifies, the contract will be 
governed by the law of the place of the agent’s residence ; the ratification relating back tu 
the date of the contract. 

Anassignment, by an insolvent debtor, for the ecual distribation of his property among his 
creditors, in a country where such assignments are legal, will be valid against all creditors 
who reside in countries governed by similar laws. Such an assignment made in New 
York, is valid against a creditor residing in Mississippi. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
A. N. Ogden, for plaintiff. W. C. Hanmer, for defendants. The judg- 
ment of the court was pronounced by 

Eustis, C. J. This suit was commenced by attachment. The appeal is 
taken by the plaintiff, from a judgment of the Court of the Fourth District of 
New Orleans, dismissing his petition, on the ground that no property of the 
defendants was attached. The plaintiff attached certain assets in the hands of 
Eugene Rousseau, under process of garnishment. The garnishee claims to hold 
the assets, as assignee of the defendants, for the use of their creditors. The 
plaintiff traversed the answers of the garnishee, and alleged that the assignments 
under which he claims to hold are, on their face, fraudulent, null and void as to 
creditors ; and that no title to the property was thereby vested in the assignee, 
which can prevail against his attachment. The argument before us is on the 
validity and effect of the assignments. 

Edward Bonnaffée and Charles Bonnaffie were merchants, residing in Havre, 
France, and there trading under the name of Bonnaffée §& Co. The assignment 
purports to be made by them in favor of Eugene Rousseau, by their attorney in 
fact, Charles Bonnaffée, in the city of New York, on the 11th of December, 1847. 
It purports to transfer to the assignee, all the property of the firm of Bonnaffée & 
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Co., all the assets, &c., originating from or connected with a bankrupt banking 
concern in the State of Mississippi; and to be in furtherance of a certain other 
assignment, bearing the same date, made by the'said Bonnaffée § Co. to Victor 
Delannay and Charles Sagony, of the city of New York. This assignment is 
also signed by Charles Bonnaffée, as attorney in fact of Bonnaffée & Co., of 
Edward and Charles Bonnaffce. Both of these assignments were afterwards 
formally ratified by the principals in France. 

The plaintiff is the holder of several bills of exchange, drawn by the agent in 
New York, in the name of the firm, on the house in Havre, protested for non- 
acceptance and non-payment. His residence:is in the city of New York. In 
considering by virtue of what system of laws the rights of the respective parties, 
in relation to the assignment, are to be determined, the first question among those 
raised in argument, to be determined, is, as to the place in which the contracts 
were made in a legal sense. They were both signed in the city of New York, 
by Charles Bonnaffée, as agent. ‘That in favor of Delannay and Sagony, so far 
as they are concerned, may be considered ‘as having been executed in that city; as 
they both resided there and signed the assignment. That in favor of Rousseau, he 
at the time being a resident of Jackson, in the State of Mississippi, may be con- 
sidered, so far as he is concerned, as executed in that State; as the last consent may 
be held to be given by his acceptance of the assigument. But whether to be con- 
sidered as executed there or in New York, as the laws in relation to instru- 
ments of this class are not supposed to be different, it is not material to inquire. 
The difficulty appears to be, the place in which the contracts were made by 
Edward Bonnaffée and Charles Bonnaffée, the parties of the first part to the 
assignments. 

It is not insisted, that the assignments, as made by the agent in New York, 
derive any validity from his signing them, as his authority to make them has not 
been shown. But the formal ratification of both instruments, by the parties in 
Havre, is urged as supplying this original want of authority on the part of the 
agent. It is held, that in cases of contracts, made between persons who are 
separated from each other in different countries, by written communication, the 
contracts are considered as made in the country, and subject to its laws, where 
the final assent has been given. This rule is laid down by Casaregis, in his 
179th Discourse; and was recognized by the Supreme Court, in the case of 
Whiston v. Stodder et al., 8 M. R. 95. In case of a contract made in a foreign 
country, by an agent without authority, which the principal at home afterwards 
ratifies, the contract is considered as made in that foreign country, because the 
ratification relates back tempore et loco, and is equivalent to an original authority. 
2 Casaregis, p. 210, Discourse, 179, § 20. The property upon which the 
assignments were to operate, so far as this case is concerned, must be considered 
at the time as being in the State of Mississippi, or of New York; therefore, 
there can be no question as to the laws by which the effect of the assignments, 
in relation to the attaching creditor, are to be tested. 

Neither of the assignments purport to have any other object, than an equal 
distribution of the property of the firm in the United States among their creditors, 
without discrimination, or to make any appropriation of it, except that which the law 
of France and of Louisiana would itself make. Their purpose was laudable in 
every point of view, and one which the laws of every State must approve and 
encourage. We think, from the authorities adduced, that the assignments are 
unquestionably valid under the laws of New York. We are bound to consider 
the decisions of the courts of the last resort of that State as evidence of what the 
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law is. The caseof Cunningham v. Freeborn, 11 Wendell, 241, appears to 
afford a complete answer to the objections taken by the counsel of the plaintiff, 
to the validity of the assignments. The district judge, in his written opinion, has 
given his conclusions on the law of the case; in which we fully concur. The 
several grounds of objection to the assignments have been examined, in detail, in 
the written argument of the counsel for the assignee. As the questions raised 
involve points in a jurisprudence which is not our own, we do not feel ourselves 
called upon to do more than give the result of our investigations, which is in 
favor of the validity of the assignments under the law by which they are to be 
tested; and that they vest the property conveyed in the assignee, subjeet to the 
trusts, for the benefit of all the creditors. The interest thus created cannot be 
defeated by the attaching creditor, in the case presented to us. 
The judgment of the district court is therefore affirmed, with costs. 
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Wipow Uzee v. P. S. Biron. 


The allowance, in mortuary proceedings, of a fee to an attorney, which had not been paid, is 
contrary to the 71st article of the Constitution ; but an attorney is entitled to recover his 
fee upon proof of a contract, or on a quantum meruit. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Michel, for plaintiff. C. Roselius, for defendant. The judgment of the 
court was pronounced by 

Preston, J. The defendant was employed by the plaintiff as her attorney, 
to settle the succession of her deceased husband. She was the surviving widow, 
with one minor child. He was placed, on the account she rengered, as a privi- 
leged creditor for six hundred dollars. The account was homologated by judg- 
ment, and the plaintiff has issued execution for four hundred dollars; admitting 
the receipt of two hundred dollars on account. The plaintiff has enjoined the 
judgment as a nullity, because, so far as it made an allowance tothe defendant, as 
unpaid compensation for his professional services, it was rendered in violation of 
the 71st article of the Constitution. The article provides, that ‘‘no court or 
judge shall make any allowance, by way of fee or compensation, in any suit or 
proceedings, except for the payment of such fees to ministerial officers as may 
be established by law.” 

The allowance, by judgment, in the mortuary proceedings, of compensation 
not paid, but to be paid, was clearly prohibited by the Constitution. 1st Ann. 
21, 206, 224. 

The defendant contends, that the plaintiff consented to the judgment of homolo- 
gation, and might waive her constitutional right to oppose the allowance. Then, 
the case would stand before us on contract, or the demand of a reasonable com- 
pensation for his services. The evidence satisfies us, that so far from there 
being a contract, there was a misunderstanding between the parties. 

As to the value of the defendant’s services, we concur with the district judge, 
that the two hundred dollars paid was a reasonable compensation. The deceased 
left an estate of about $10,000. His debts, principally for medical services and 
funeral expenses, did not exceed a thousand dollars. There was no dispute or 
litigation about them, or any thing else in relation to the estate. The statement 
of the widow’s dotal and paraphernal claims, in the account of her administra- 
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tion, was well enough, but immaterial, and is not binding upon her child,’ as it 
was not approved contradictorily with the under-tutor. There was neither intri- 
cacy nor litigation in the administration of the succession; and we are unable to 
say, therefore, that two hundred dollars was not a fair compensation for the 
defendant’s professional services. 

The judgment of the district court is therefore affirmed, with costs. 

Suwe tt, J., dissented; not being satisfied that an action of nullity would lie; 
at least, to the extent of annulling the entire judgment, and beyond the minor’s 
interest in the matter; being also of opinion, that the proof of fraud was not 
clear. : 





J. B. A. Dorvitie v. JosepH Amat. 


Where a person rents a house with a partition wall on one side of it, and the adjoining 
proprietor finds it necessary to demolish this wall, in order to erect a more substantial one, 
to suit the character of the building he is about erecting ; this does not authorize a suit on the 
part of the tenant against his landlord, for a dissolution of the lease. He can only claim 
a reduction of the rent, proportioned to the inconvenience he has suffered. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Lewis and Bermudez, for plaintiff. Redmond, for defendant. The judg- 
ment of the court was pronounced by 
Sunett, J. The plaintiff, as agent of Saint Geme, leased to the defendant 
a house in New Orleans for one year, commencing from 1st September, 1849. 
The defendant continued to occupy it until about the middle of November, 1849, 
when he abandoned the premises. He paid the rent only for the month of Sep- 
tember. This spit is brought to recover the rent for the months of October 
and November, 1849, and to have the lease annulled. Amat defended the suit, 
upon the ground that the lessor’s obligation had been violated by the pulling 
down of one of the walls of the house, and he claimed a large sum in damages. 
One of the walls of the house was a party-wall. The proprietor of the 
adjoining house, being desirous to erect other buildings, demolished the party- 
wall, erecting, however, a temporary wooden partition, shoring up the wall of the 
plaintiff's house, and making such other temporary arrangements as are usual 
in such cases ; so that it was possible and safe for the defendant to remain in 
the house while the new wall was in process of erection, although in doing so, 
he would have been subjected to some inconvenience. The demolition of the 
wall commenced on the 6th November, and the defendant abandoned the pre- 
mises on the 16th November. It is proved, that it is quite a common occurrence, 
that the inhabitants of a house continue to occupy it, while a party-wall is in 
process of demolition and erection. 
This wall being the separating wall of adjoining houses in a city, was not only 
a party-wall in fact, as proved at the trial, but was a common wall, by presump- 
tion of law, under the art. 673 of the Civil Code. Its position and character 
being apparent, the lessee may be considered as having notice of it at the execu- 
tion of the lease, and therefore having notice of the legal rights of the adjoining 
proprietor. One of these rights was, to demolish and rebuild the wall anew, 
if necessary in the erection of a new building, whose weight it would be insufti- 
cient to support. C.C. 677, 678. When the adjoining proprietor chose to 
exercise this right, its demolition was not an active violation, by the lessor, of his 
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contract as landlord ; nor did it authorize the lessee to abandon the premises, 
and claim damages ; for the house was still susceptible of occupancy, and the 
inconvenience was temporary. The extent of relief to which the lessee was 
entitled, was a reasonable reduction of the rent during the continuance of the 
inconvenience. We consider the relation of landlord and tenant towards each 
other, in a case of this kind, as analogous to that which they occupy where 
repairs are required. See C. C. 2670. Inasmuch as the premises were in 
such a condition during a portion of the month of November, as to produce 
inconvenience to the tenant, we think some abatement should have been made on 
that score. . 

It is therefore decreed, that the amount of rent allowed by the district court 
be reduced from the sum of $160 to the sum of $110, and that in other respects 
the judgment be affirmed ; the tosts of appeal to be paid by the plaintiff and 


appellee. 
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H. H. and S. F. Suarter v. Coartes Trernan & Co. 


The plaintiffs, on an execution, had garnisheed A. He filed his answers to the interroga- 
tories. Six years after, the plaintifis took a rule against the garnishee, to show cause why 
jadgmeut should not be entered against him upon his answers. The groundsof the rule 
were, exceptions to the manner in which the interrogatories had been answered. Held: 
That a final judgment could not be entered against the garnishee. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

J. and J. Henderson, for plaintiffs. John R. Grymes, for appellant. The 

judgment of the court (Preston, J., declining to sit in this cause, having been of 
counsel,) was pronounced by 

Eustis, C. J. This is an appeal taken by John R. Grymes, Esq., as curator 
ad hoc of Thomas Penny, garnishee, from a judgment rendered against the 
garnishee, personally, and in favor of the plaintiffs, for the amount of a judg- 
ment which they had obtained against Charles Tiernan, individually, and as the 
surviving partner of the late commercial firm of Tiernan, Cuddy & Co. 

The judgment in favor of the plaintiffs was obtained on the 27th May, 1841; 
an execution was issued on it, on the 27th March, 1844; under this judgment 
and execution, plaintiffs took out process of garnishment against Thomas Penny, 
then in the city of New Orleans, but residing in the State of Mississippi; and 
interrogatories were served on him, under the actof the 20th of March, 1839g 
He filed his answers on the 24th of April, 1844. No action appears to have 
been taken in relation to these answers, until the 8th of November, 1850, when 
the plaintiffs took a rule against Penny, to show cause why a judgment pro 
confesso should not be rendered against him for the amount of the judgment, 
for certain reasons, stated by way of exceptions, specified in the rule which the 
plaintiffs then, for the first time, made to the answers of Penny to the interroga- 
tories propounded to him. 

Penny, it is stated by the plaintiffs’ counsel, is a resident of the State of Mis- 
sissippi. Mr. Grymes was appointed curator ad hoc to represent him; time was 
given the curator to correspond with the absent defendant. An answer was 
filed by the curator, in which he stated, that the means that he had taken to reach 
Penny, by correspondence, were unsuccessful; that he had not been able to 
ascertain where Penny could be found; and he had been informed by one per- 
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son, in this city, that Penny was dead. Under the circumstances, he applied to 


an. court for further time to communicate with Penny. On the disallowal of this, 


the curator pleaded to the jurisdiction of the court, and to the mode and regu- 
larity of the proceedings against the defendant garnishee. The rule was taken 
up, “upon the answer of the curator, on the 11th January, 1851, and judgment 
was rendered against him; on which, the present appeal was taken. 

We consider, that the proceedings in garnishment, under a fieri facias, are 
assimilated to those in cases of attachment, and ought to be governed by the 
same rules, in relatidn to the protection of garnishees who are in good faith and 
without laches. _The reasons of the district judge for rendering judgment 
against Penny were, that he had not answered the 4th and 5th interrogatories 
propounded to him by the plaintiffs. These interrogatories, the respondent 
Penny states, he was unable to answer, for the reasons given by him. The 
whole subject matter of the interrogatories, and the answers, appear to be 
dependent on a certain deed of trust referred to in the answers, and prayed to 
be considered as a part of the same. The deed is described to have been passed 
on the 8th June, 1841, before William Christy, a notary public, in the city of 
New Orleans. This deed, the district judge thought the garnishee was bound 
to have produced, and to have furnished his accounts, as required by the plain- 
tiffs’ interrogatories. 

It is clear to us, that the court could not proceed, understandingly, against the 
garnishee, without having this deed of trust before it, or having the default 
fixed on the garnishee for not producing it. Our impression is, that if the plain- 
tiffs required the garnishee to produce this deed, they ought to have given the 
garnishee notice, by way of exception to the answers. It often happens, that 
parties in their answers, under oath, refer to matters which are of record, and 
that the opposite party acquiesce in the statements of the answers: thus avoiding 
trouble and expense of procuring copies. We held, in the case of Woodruff v. 
French, ante, p. 62, that where the garnishee referred to certain judicial pro- 
ceedings in Missouri, the plaintiffs, if they were not satisfied with the answers 
in this respect, ought to have excepted to them; and thus given the garnishees 
notice, that their answers, in relation to the judicial proceedings, were not acqui- 
esced in. 

We do not find that the plaintiffs, in the present case, produced themselves 
the deed of trust; but the action of the court appears to have been based on 
the garnishee’s not having produced the deed of trust. 

The circumstance, that the answers remained in the clerk's office, without any 
@ction having been taken in relation to them for more than six years, and the 
residence of the garnishee in another State, coupled with the fact, that the gene- 
ral tenor of the answers appears to be fair, have great weight with us in reliev- 
ing the absentee against any proceedings which may bear the appearance of 
being hard or precipitate. As we said in the case of Woodruff, the district 
court will be enabled to take such future action in the case, as will secure their 
just rights to the plaintiff, and protect those of the garnishee. The exceptions 
specified in the rule can stand as exceptions to the answers, and the court ren- 
der such decision thereon, as the justice of the case requires. But we think no 
final judgment ought to be rendered against the garnishee, as the case stands 
before us. The garnishee is undoubtedly in court, by his answers, and is amena- 
ble to its jurisdiction. The appointment of a curator ad hoc, we consider 
regular and proper, and the only means by which the garnishee can be reached, 
unless he elect to appear in person or by attorney. 
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The judgment of the district court is therefore reversed, and the. case 
remanded for further proceedings ; the plaintiffs and appellees paying the costs 
of this appeal. 
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JaMEs Wricut v. Ropert ABBortT. 


Notice to the opposite party of the taking of the testimony of a witness about to depart from 
the State, served on the evening of the sixth of a month, to attend on the next morning, 
at ten o'clock, is sufficient to authorize the reception of the testimony. 

Where a person pulls down the barricades, erected on the streets of New Ofleans by a 
paving contractor, and thereby causes the pavement to be injured before it is ready for 
public use, he is responsible to the contractor for the damage he has caused. 

Interest cannot be allowed on an unliquidated demand, from the date of judicial demand- 
[t should be allowed only fromthe date of the judgment which liquidates the debt. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Lockett and Goold, and C. Roselius, for plaintiff. Durant and Hornor, for 
defendant. The judgment of the court was pronounced by 

Preston, J. The plaintiff contracted with Municipality Number Two of 
New Orleans, to pave Richard street, in the rear of Annunciation street. He 
finished two squares; but the work not being yet firmly set, he barricaded the 
street at the ends of the squares, to prevent vehicles from injuring, by passing 
over, the pavement. 

He complains, that while the work was in this unfinished state, the defendant, 
owner of a cotton press, caused his barricades to be broken down, letting vehi- 
cles and drays pass, and caused his hauling to be done over the pavement, not- 
withstanding his repeated notices and requests to the defendant to desist from 
this breaking up and destroying it. By which means, he alleges, the pavement 
was broken up, and that he was compelled to re-pave it, at an expense of eleven 
hundred dollars, in order to have his work received by the municipality. There 
was judgment for the plaintiff for five hundred and seventy-five dollars, with 
interest; and the defendant has appealed. 

The testimony of the late George T’. Dunbar was taken under a commission, 
issued on an affidavit filed, that he was a material witness and about to depart 
from the State before the trial of the cause. ‘The defendant's counsel opposed 
the reading of the testimony, on the ground that sufficient notice had not been 
given to the defendant, to be present at the execution of the commission. 

He alleges, and the notice shows, that it was served upon Mr. McMullen, 
the defendant’s partner, and at his cotton press, on the 6th of December, (and 
defendant offered to prove, at six o’clock in the evening,) to attend the taking of 
the testimony, at ten o’clock, the next day. This was certainly short notice, and 
more should have been given; still, it afforded time to the defendant’s agent, or 
his attorney, to have gone to the magistrate the next morning, and have asked a 
postponement of the examination, if necessary. It is further urged in argu- 
ment, that there was no necessity for hurry in taking Dunbar’s testimony, as 
he did not depart from the State for some days afterwards. This, then, afforded 
the defendant an opportunity to cause him to be re-summoned and cross- 
examined. A party should not be so readily heard as to an injury, which he 
could have easily repaired. Some discretion must be allowed to the courts of 


original jurisdiction, as to the admission of testimony. The judge might have 
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declined to receive the testimony of Dunbar in this case, thus forcing the plain- 

tiff to a non-suit or continuance, in order to take it again. But Dunbar was 
dead. We are unwilling to reject the testimony which would lead to remanding 
the cause for a new trial, in which case it could not be obtained; but certainly 
would not render judgment, on testimony thus taken, unless strongly corrobo- 
rated by other evidence. 

But every important fact stated by Dunbar is proved, or necessarily inferred, 
from the testimony of Kirk, Tardé and Barnes, witnesses examined at the 
trial, for plaintiff. It is true, that the defendant furnished much contradictory 
testimony. But we deduce from the whole, substantially, as the district court 
has done: 1. That about Christmas, 1848, the plaintiff, under a contract with 
the municipality, had completed the pavement of Richard, between Pacaniers 
and St.John the Baptist streets. 2. That in consequence of the bad weather, 
the pavement had not become set, and had not yet been received by the sur- 
veyor of the municipality, without whose approval of the work, the plaintiff 
could not receive payment for the same. 3. That the pavement was broken up, 
ia consequence of the defendant breaking down the barricades by which it was 
protected, and using it for hauling on his drays, and leaving it open to others 
todothe same. 4. That this rendered it necessary to re-pave the whole before 
it would be received, which was done by the plaintiff. 5. That the price of 
doing the work was one dollar a square yard; and it appears, by the pleadings, 
that there were eleven hundred square yards. 6. We have no reason to believe, 
that the allowance, for the re-pavement, of one half the whole price of the pave- 
ment, was unreasonable. The district judge made his calculation on eleven 
hundred and fifty square yards of pavement, instead of eleven hundred yards. 
This was a small error, which probably the defendant might have had corrected 
in the district court, and for which, alone, we would be unwilling to reverse the 
judgment. But, 7th, interest should have been allowed from the rendition of 
the judgment, when the damages claimed were liquidated, and not from the 
judicial demand. See 1st Ann. 382. 3d Ann. 703. This makes a difference 
of fifty dollars in the amount of the judgment rendered, and that for which it 
should have been rendered. And considering that there was an error of twenty- 
five dollars in calculating the principal, the judgment must be amended in these 
particulars ; and in reducing it seventy-five dollars, we are inclined to think jus- 
tice will still be done to the plaintiff. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and that there-be judgment in favor of the plaintiff, against the defendant, for 
five hundred and fifty dollars, with interest from this date, and costs in the dis- 
trict court; the plaintiff and appellee to pay the costs of the appeal. 
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Municipatity Numser TuHreE v. James S. Hart. 


Taxes imposed by political corporations, to whom a portion of the powers of the government 
are delegated for the purposes of government and police, are not liable to seizure on exe- 
_ cations against those corporations; nor are funds collected on judgments for taxes liable 
“to such seizure. But sums due to municipal corporations for paving, or on bonds taken for 
paving, are liable to seizure. 
“« 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
C. De Blanc, Jr., for plaintiff. C. de Choiseul, for defendant, contended 
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as follows: This is an injunction taken out by plaintiffs to arrest certain sei- Mcnicrpauity 


zures against its property, under judgment obtained by defendant. ‘There was 
no contest as to the correctness of the judgment under which the execution 
issued ; the plaintiff merely contending that the property seized was not liable 
to seizure. The injunction was dissolved in the lower court, with damages. 
On the merits, the only question in controversy is, whether the effects seized 
are liable to seizure. 

The petition of the plaintiff classes them all under the name of revenues 
of Municipality Number Three. But it is contended, that this is by far too 
broad a term to bring them all, if any, under the scope of the decision of this 
court, in the case of Egerton v. Municipality Number Three, reported in 1st 
Ann. To simplify the enquiry, we will divide them in three classes, accor- 
ding to the distinctions made in the petition of plaintiffs, and argue each in its 
turn. And Ist. The petition names ‘a certain twelve months’ bond given to 
Municipality Number Three, for the sum of dollars, at a certain sale 
made of certain property belonging to the succession of Gormley, under a judg- 
ment obtained-against said succession for banquets made by this petitioner. ‘The 
case of Egerton v. Municipality Number Three, taken in its broadest construc- 
tion, only decides that tares of the municipality could not be seized by its cre- 
ditors. The bond seized was clearly not obtained for a tax. The judgment was 
obtained against said succession for banquets made.” 

This court has decided that assessments for paving, ordered to be done by an 
ordinance of a city corporation made in the exercise of its legal authority, are 
not taxes. 4th Ann. 1. In New York, churches are exempt from taxation. A 
religious corporation claimed exemption from certain assessments, under the law 
in that city, similar to ours, relating to opening of streets, asserting that the bur- 
then thus imposed was a species of tax ; the Supreme Court held differently. 
4th Ann. 2. Matter of the mayor of New York, 11 John, 80. An imppst, tax 
or duty, is an exaction to fill the public coffers, for the payment of the debts and 
general welfare of the country. An assessment provided to pay the expense 
of constructing bridges on causeways, etc., to be paid only by those who enjoy 
the advantages resulting from such expense, is neither an impost, tax nor duty. 
11 John. R. 11M. R. 325, 333, 335. It was therefore a mere debt due to 
the municipality, which had, moreover, assumed a still more transferable form, in 


the shape of a bond given in payment of the property of the succession of Gormley," 


sold under the judgment. It even appears, from the testimony of the treasurer 
of the municipality, that the plaintiff did consider it as a negotiable instrument, 
as it had once transferred it to some other of its creditors, though it subse- 
quently returned to the possession of the municipality. 

2d. From the testimony on record, it appears that one of the judgments 
seized, was for a fine. This is admitted by the plaintiffs ; and it therefore stands 
in the same position as the seizure above mentioned, a mere debt due to the 
municipality. 

3d. The other seizures are admitted to be judgments rendered for taxes 
due the municipality. The aggregate amount of them is small, and it is in evi- 
dence on the record, by the sheriff, that he has never collected a dollar under 
them ; in fact, he states that the only money in his hands, (and for which this 
contest was began ) is the amount of the bond first mentioned. But even these 
last, we contend, do not fall under the decision first quoted, which is merely 
against the’seizure of taxes. - In that case, the plaintiff had, under his execution, 
garnisheed several tax payers of the municipality: the court, in substance, 
decided that he could not assume the right of sovereignty belonging to the muni- 
cipality, of collecting its taxes ; that it was an infringement of the franchise which 
it alone could exercise. 

When those taxes have been collected and put into another shape, no one will 
contend that they do not stand in the same situation as any other property of the 
municipality. A novation has taken place, and they have become transferable 
rights, the same as a negotiable instrument. The municipality could not have 
sold its right of taxation and collection, but it can undoubtedly sell any judgments 


which it may have obtained. This is. in fact, atransaction of every day’s occur- * 


rence. Were the municipality to invest its funds in building houses or buying 
slaves, they would undoubiedly be liable to seizure, although the proceeds 
of taxes. To argue otherwise, would be at once to say, that no property of the 
municipality is liable for its debts ; for it is all the proceeds of taxes, fines, or 
contracts, as in the first instance. If none of its property is liable to seizure, 
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of enforcing the judgment of the court, except by a writ of distringas. The 
sentence of the court would be contemptible without the power to enforce, 
Black., vol. 1, c. 7, p. 242. 

Under all these views of the case, we think we are clearly entitled to an affir- 
mation of the judgment of the lower court, with the damages therein given, 
according to the 3d section of the act of March 25th, 1831, p. 102. Dorsey v. 
Vaughan, 5th Ann. 155. 

We wish, however, to call the attention of the court to the fact, that the main 
contest, in reality, is, for the bond given in payment for property sold under the 
judgment against the succession of Gormley; and that its amount is all the . 
money that has ever, or probably ever will, come into the hands of the sheriff; 
that amount, however, being nearly sufficient to pay the whole judgment of defen- 
dant against Municipality Number Three. Our case not coming at all, as we 
believe, in conflict with the decision in Egerion v. Municipality Number Three, 
we would be willing to rest it here. 

But such dangerous latitude has of late been given to this decision, such utter 
fuithlessness and bold disregard of its obligations has been displayed by Munici- 
pality’ Number Three, by the extension and perversion of the original meaning, 
that we deem it a duty we owe to the public, to this court, and to ourselves, to 
seize the opportunity we now have of putting the whole matter before the court, 
that it may review the decision and restrain it within its original bounds; and 
we cannot do so more fully than by giving the reasons for his judgment, given 
by the judge of the lower court. ‘In the case of Egerton v. The Third 
Municipality, 1st Ann. 440, the learned judge who delivered the opinion 
of the court, said in the conclusion, ‘On first view of this question, there is 
something very repugnant to the moral sense in the idea, that a municipal cor- 
poration should contract debts, and that, having no resources but the taxes which 
are due to it, these should not be subjected by legal process to the satisfaction 
of its creditors.’ Such is the impression made on the mind, and notwithstan- 
ding I have read that decree over and over again, my first impressions remain, 
and I cannot bring myself to render a judgment sustaining an injunction against 
an honest debt of the municipality established by a judgment; it is a dishonest 
and immoral act on the part of the corporation, and no reasoning can justify it.” 
. The sovereign is not suable. Black., vol. 1, bk. 1, chap. 7, p. 242, says: 
“The law ascribes to the king the attribute of sovereignty or preéminence ;” 
and further, ‘* Hence it is, that no suit or action can be brought against the king, 
even in civil matters, because no court can have jurisdiction over him, for all 
jurisdiction implies superiority of power and authority ; to try, would be vain 
and idle, without an authority to redress ; and the sentence of a court would be 
contemptible, unless that court has power to command the execution of it; but 
who, says Finch, shall command the king ?” 

This principle is recognized in our own Constitution. Under the Constitution, 
as first adopted, a clause in it was supposed to give the courts of the United 
States jurisdiction in a suit between a State and citizens of another State; such 
was the decision in the case of Chisholm v. The State of Georgia, 2 Dall. 437. 
But the States, alarmed for their sovereignty, obtained an amendment which 
settled this question. The general government of the United States is sovereign ; 
the State of Louisiana is sovereign ; but the Third Municipality is not sovereign, 
nor the city of Lafayette, nor Donaldsonville, nor Baton Rouge, nor the town 
of Covington, nor is the governor sovereign, nor the Legislature, nor the 
Supreme Court, although their salaries cannot be seized. The sovereign in 
this country, is the people, represented by the government they have created 
and constituted, as their agent, for that purpose. The whole government, and 
not any separate department. Sovereignty is from its nature, undivided; it can- 
not be split and separated. There begins and ends this difficulty. The sove- 
reign cannot be coerced; all others are subject to the law, which is for that 
reason, by a figure of speech, often termed sovereign. ‘It is obligatory on all 
the inhabitants of the State; the foreigner whilst residing there, and his pro- 
perty within its limits, are subject to it.” C.C. art. 9. +*Corporations legally 
established are substituted for persons.”” C.C. 424. ‘They may make valid 
contracts, obligate others and obligate themselves.” At common law, they are 
called civil persons, in opposition to natural persons, of which they are comprised. 
They are treated of, in the code, under the title of persons. Bk. 1st. “They 
may make valid contracts, obligate others, and obligate themselves.” And art. 
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that such effects are liable. : 

To my mind it is inconceivable, that whilst the Legislature were thus defining 
the capacities and incapacities of corporations, including “the corporations 
of cities,’ in a code which, as above, subjected all the inhabitants and it to the 
law, which law declared the property of the debtor, the common pledge of his 
creditors; (they had not used the word citizen or inhabitant, nor man, nor 
individual, but they used the word debtor, large enough to cover all persons 
treated of in this code, and not expressly excepted ;) I say, it is incomprehen- 
sible to me, that the Legislature could have overlooked so prominent a principle, 
if they had intended to sanction so extraordinary a pretension ; and it is extraor- 
dinary, that they again overlooked it, when exempting the salaries of officers from 
seizure. So far from believing in such an intention, it is my belief, that if such 
u measure were proposed in that body, it would be scouted. 

It is said, that the Legislature intended to give the municipality the means 
of preserving it, and undoubtedly it is so; and as, undoubtedly, [ think they did, 
so they gave it the power of self government and an unlimited power of tuxa- 
tion ; let it use that power and pay its debts, or let it use a more rare, but much 
less expensive article, prudence in going into debt; and I think it will be found, 
the Legislature has afforded to them, not only the means of sustaining itself, but 
ample and liberal means. 

‘he Creator made the natural man with the means of sustaining himself; but 
if. by extravagance and debauchery, he ruins his constitution, his punishments 
follow, and his means of sustaining life are impaired or destroyed; and so is it 
with the corporation, to which abundant power and means have been given, and 
abused. It may, however, be said, that the right is not claimed to exempt the 
corporation from suit, or from seizure of its other property ; it is only the uncol- 
lected taxes which are exempt. Let the reader look back to the quotation from 
Blackstone: ‘*The sentence of the court would be contemptible, without the 
power to redress.” The power of even the Supreme Court may be made con- 
temptible by such means ; its power to coerce a corporation, is by the proper writ 
of distringas, which directs the sheriff to seize their estate, to receive the rents, 
issues and profits ; if not so, they are above the law. The learned judge Wilson, 
in the case of Chisholm v. The State of Georgia, remarked: “A State, like a 
merchant, makes a contract; a dishonest State, like a dishonest merchant, wil- 
fully refuses to discharge it. The latter is amenable to a court of justice; shall 
the former be permitted to assume a new appearance, and insult him and justice, 
by declaring: ‘I am a sovereign State?’ Surely not; before a claim so con- 
trary to the general principles of right and equity be sustained, the person, 
natural or artificial, should be well known and authenticated.” Judge Wilson 
was one of the most accomplished lawyers of that day, and a man of distin- 
guished moral worth. 

The modern doctrine is, that the powers of corporations are to be strictly 
construed. Head v. The Provincial Insurance Company. 2 Cranch, 127. 4 
Wh. 636. 4 Peters,152. In the case of Dartmouth College, Chief Justice 
Marshall said; «‘Being thé mere creature of the law, it possesses only those 
properties which the charter of its creation confers upon it, either expressly, or 
incidental to its very existence.” 

It is contended, that the exemption from seizure is thus necessary, and it is 
precisely here, as I conceive, the fallacy exists. The power of raising the funds 
necessary for its support is essential to its existence, but when these funds have 
been improvidently squandered, it is not necessary the course of justice should 
be stopped or impeded. If the Legislature had passed such a law, it strikes 
me, it would be unconstitutional, it would impair the obligation of contracts. But 
whether this be so or not, I am of opinion, that when an unrestricted power 
of taxation is given, the Legislature is clearly acquitted of the charge of not 
giving it the means necessary to its existence. Let them use that power, but 
don’t mock the public, by telling them that it is necessary to the existence of the 
Third Municipality, that the administration of justice should be suspended as to 
them, and the decrees of our courts made powerless. It were far better the 
municipality ceased to exist. 


The judgment of the court was pronounced by 
Eustis, C.J. This appeal is taken by the Third Municipality, from a judg- 
ment of the Court of the Fourth District of New Orleans, dissolving an injunc- 
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ment he had recovered against the municipality, and amercing the plaintiff in 
injunction in ten per cent interest, and twenty per cent damages, on the amount 
of the judgment enjoined. 

The ground upon which the injunction was asked for is, that the property 
seized in execution is not liable to seizure under the writ. 

The objects seized appear to be: Ist, a bond, in favor of the municipality, 
received from the succession of Gormley, in satisfaction of a judgment against the 
succession for side-walks made in front of the property of the succession; 2d, 
a judgment against Lacroir, for a fine; 3d, certain judgments recovered for taxes; 
and 4th, money in the hands of a constable, received by him under judgments 
for taxes. 

In the case of Egerton v. The Third Municipality, 1st Ann. 435, we held, 
that the taxes due to the municipality could not be seized under execution on 
a judgment against the corporation. By far the greater portion of the sovereign 
power of the State is, under our Constitution and laws, exercised by political 
corporations, which have for their object the administration of the different civil 
divisions of the territory of the State, to whom part of the powers of govern- 
ment are delegated to that effect. The taxes imposed by those municipal bodies, 
for the purposes of government and police, with which they are charged, are 
not liable to seizure, for the same reasons that the taxes imposed by the State 
are not. This decision was rendered in 1846, and has, on more than one occa- 
sion, been referred to, and acted upon by this court. The reasons on which it 
was based are given at length in the opinion: a repetition of them would be out 
of place; and we only feel ourselves called upon to state, that there is nothing in 
the written opinion of the learned judge of the district court, against the decision 
in Egerton’s case, which was not fully presented and considered before that 
decision was made. 

We think, therefore, that the sums of money in the hands of the constable, 
being the proceeds of taxes in transit to the treasury, and the judgments for 
taxes, are not liable to be seized under the defendant’s execution. 

This case has been brought before us without any proper preparation of the 
evidence, on the part of the municipality; and it fails to show, that the bond can 
be distinguished from any ordinary debt due by Gormley’s succession to the 
municipality. It is, therefore, not exempt from seizure, under the rule in 
Egerton’s case. That rule, we think, applies to the judgment for the fine incur- 
red by Lacroix, for the violation of a municipal ordinance. The reasons for the 
exemption from seizure of the fine for the violation of a municipal ordinance, 
enacted in furtherance of a law of the State, are identical with those which 


» establish the exemption for taxes. Domat, Droit Public, lib. 1, tit. 5, sec. 1, 


no. 5and 6. Domat’s Civil Law, lib. 4, tit. 2, sec. 2, no. 5 and 7: Translation, 
2299, 2301. 

The judgment of the district court, dissolving the injunction, is affirmed, so 
far as it relates to the seizure and sale of the Gormley bond, or the proceeds 
thereof, amounting to $334; and in other respects, amended, so that the defen- 
dant, James S. Hart, recover from the municipality and P. S. Wiltz, the 
surety, in solido, ten per cent interest thereon from the 25th of March, 1850, 
and twenty per cent damages; the plaintiff paying the costs below, and the 
Wefendant those of this appeal. 








. * - 
¥ 
NEW ORLEANS, JUNE, 1651. 


C. Dussvavu v. Municipatiry NuMBER ONE. 


The commissioners appointed to assess the benefits and damages of opening a street in New 

“ Orleans, filed their tableaux; which was homologated. One of the owners of property 
took a devolutive appeal. The city authorities proceeded to open the street. The judg- 
ment was reversed, onthe appeal. The party whohad appealed then brought suit against 
the municipality, as a trespasser, for damages caused to his property by opening the street 
through it. Held: That the municipality, acting under a judgment of the court, was not 
a trespasser; but as the plaintiff’s property had been taken without giving him compensa- 
tion, as required by the Constitution, he was entitled to recover such damage as he actually 
sustained. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. Ben- 
jamin and Micou, for plaintiff. R. Preaux, for defendants. The judgment of 
the court was pronounced by 

Preston, J. In 1845, the municipality took legal proceedings, under the act 
of 1832, for the purpose of opening Exchange alley from Customhouse to 
Bienville street, with a view to have an uninterrupted continuation of the same 
from the St. Louis Exchange to Canal street. A report was made by the com- 
missioners appointed to assess the damages and benefits of the improvement to 
the adjacent proprietors. It was opposed by the plaintiff and others ; and on the 
24th of April, was referred back to the commissioners, to make a new report. 
In consequence of their delay in doing so, beyond the time fixed, some of the 
opponents applied to dismiss the proceedings; which was done. The case, 
however, was reinstated, and further time allowed to make the report. 

The commissioners again failed to make their report, within the time pre- 
scribed ; and a second application was made to dismiss the proceedings. But 
before it was done, some of the opponents had compromised, and the amended 
report was filed and homologated by the judgment of the court, on the 24th of 
June, 1847. 

The present plaintiff took an appeal, without staying the execution of the 
judgment; and in January, 1849, it was reversed, on the ground that it was an 
ex parte judgment, as to him, he having no notice of the proceedings subsequent 
to the second reference to the commissioners; and that the delays and defaults 
of the commissioners were unreasonable. The case was remanded for further 
proceedings according to law. In the meantime, the judgment had been exe- 
cuted, hy opening the alley. In doing so, the municipality took three feet and 
eight and a half inches front on Bienville street, by one hundred and twenty feet 
in depth, of the plaintiff's lot, and cut off so much from his three-story house 
erected on his property. 

The plaintiff has brought this suit for damages, alleging that the municipality 
were trespassers, in taking his ground, and cutting down a part of his house; 
and claims the value of the ground taken, the whole house, and the loss of rent, 
as the measure of his damages. The defendants excepted to the petition, on 
the ground that the matters in controversy were pending in the proceedings of 
the municipality, for opening the alley; and that the plaintiff could have, under 
those proceedings, a full opportunity to secure his rights, without commencing a 
new litigation. The exception was overruled, on the ground that the plaintiff's 
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» Dussvav property was not taken under the law for opening streets, but by a trespass; and 
Mowiciratiry that he was no longer bound by that law. 
‘No. Ong. The case was tried on its merits, and judgment rendered for $5000, the value 
of the house : $1000, the value of the ground taken; and $1080, the loss of one 
° year’s rent; amounting to $7080. The record of the proceedingifor opening the 
alley was referred to, in support of the exception, and given in evidence, on the 
merits; and it was agreed, that the transcript already in this court should be 
used, in case of appeal. The municipality cannot be considered trespassers; 
having taken the plaintiff’s ground, and part of his house, in pursuance of a judg- 
@ , ment of court. The plaintiff was a party to the proceedings, and appealed from 
the judgment in the case. It was as binding upon him as upon any other 
i party to the proceedings, until reversed or annulled. As he did not take a sus- 
; 
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* pensive appeal, the other parties had a right to the execution of the judgment. 
The enjoyment of a great public and private interest, under a judgment, could 
not be delayed and sacrificed by an appeal, which did not stay execution. On 
i ‘. the appeal, this court thought justice required that the plaintiff should have a 
further opportunity to establish greater damages than were allowed him, and to 
- diminish the benefits with which he was charged; and remanded the case for 
ee. further proceedings, with that view. The plaintiff did not choose to pursue his 
| remedy in that case, but instituted the present suit. In this suit, the parties 
Ps have done everything which they could have done, if the plaintiff's claim had 
'2 ; been filed as a supplemental opposition to the report of the commissioners, in the 
BY * proceedings for opening the alley. It is immaterial, therefore, whether the 
5 exception of the defendants should have been sustained or not. The whole 
merits of the case are before us; and expedit respublice, ut sit finis litium. The 
‘ reports are before us, as evidence; their correctness testified to, as the opinions 
of skillful men, selected on account of their skill, forthe very purpose of assessing 

the damages to be suffered by the plaintiff, in making the improvement. 
i ‘. Leaumont, one of the commissioners, was sworn as a witness in this cause. 
' He is a real estate broker by profession, and knows the value of property. He 
i testifies, that taking every thing into consideration, the plaintiff would have been 


R . : fully compensated by the damages allowed him on the tableaux. He states, that 


ee eee” ———” 





the valuation made by him, was not a speculative one; but was based upon cal- 
culations made by him as commissioner, and on a serious examination of the 
premises. 

. Legendre, another commissioner, gives substantially the same testimony, and 
*) it was admitted, in order to expedite the trial, that if Chaigniau or Correjolles, 
e the other commissioners, were in court, they would testify in the same manner. 
/ Surgi, a surveyor of the city, and a witness of great experience, considers 
PA * ‘thatthe opening of the alley doubled the value of property fronting upon it. 
Ph@ plaintiff’s witnesses represent his property as greatly enhanced in value, by 
the improvement. Even his agent, examined asa witness, gives the opinion that 
it was increased in value twenty per cent. This rate, calculated on the value 
of the lot and new house, amounts to more than half the value of the old,house 

«taken down, leaving less than half its value as the plaintiff’s actual damages. 
It cannot be otherwise. The plaintiff, by the improvement, obtained a corner 
on Bienville street and Exchange alley, and a front on the latter of one hundred 
‘and twenty feet, the whole depth of his lot. He took down the old building, 
‘ . « because, as a witness states, however much repaired, it would still be an old 
building. He erected new buildings, better adapted to the new character of his 
property, converted into a corner well suited for a coffee-house. It is true, the 
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new buildings cost him $7000; but then his rents have been nearly trebled.. Dvussvav 
The house taken down was a good, but old building, suited only for a dwelling yoxicipatter 
house and store, in the middle of a square, and rented at $1080 ayear. The No One. 
new buildings, stimulated by the improvement, it was proved on the trial, rented 

for upwards of three thousand dollars. 

The removal of the customhouse to the vicinity, no doubt contributed to this 
increased rent. It probably would not have contributed much to the rent of the 
original buildings. It is very possible, too, that the opening of an alley between 
the St. Louis Exchange and the postoffice and Canal street, may have been a 
motive for moving the customhouse temporarily to that place. 

We have every reason to believe, that the great increase of the plaintiff's 
revenue, was mainly owing to the opening of the alley; and think, that he should 
not have interposed, unreasonably, his property and oppositions to the like 
increase of the revenues of other proprietors in the vicinity. 

The municipality, however, under the Constitution, had no right to destroy 
his house until they paid his damages; and so far as the judgment allows him 
a year’s rent, amounting to $1080, it is approved. Considering, too, that the 
property was taken without previously paying an adequate compensation, not- 
withstanding the explicit provision of the Constitution to that effect, and that the 
plaintiff has been deprived, for a length of time, of the expenditures incurred 
by him in re-building his house, without interest, we think five hundred dollars 
may reasonably be added to the damages allowed him by the commissioners. 

It is therefore ordered, adjudged and decreed, that the judgment of the dis- 
trict court be reversed, and that the plaintiff recover from the defendants, the 
sum of three thousand three hundred and seventy dollars, with interest from 
this date; the costs of the district court to be paid by the defendants; those of 
the appeal, by the appellee. 

Suwett, J., dissenting. I would have been willing to make some reduction 
from the amount awarded by the district court, but I have doubts as to the extent 

of reduction proposed by my brethren. A good deal of the enhancement of 
| value of the plaintiff's land, which enhancement exists for the time being at 
least, seems to me attributable to the temporary establishment of the custom- 
house in the immediate neighborhood. I think, also, there was some hardship, 
(perliaps not intentional,) in the course pursued towards the plaintiff. 


JoHN CANNELL v. Pierre MICHEL. ' a 


To support an action for a malicious prosecution, both the want of probable cause, and malice, 
must be proved; but the malice may be inferred from the entire want of probable cause. 
The wanton and causeless injury of an individual is in itself a malicious act. 


PPEAL from the District Court of Jefferson, Clark, J. P. S. Warfield, 
for plaintiff. Stockton and Steele, for defendant. The judgment of the 
court was pronounced by 

Preston, J. One McMillen contracted with the defendant to build him a #1 
house in the city of Lafayette. The work was to be paid for in five installments. ’ 

A cistern was to be furnished, as part of the work to be done, to entitle the 
builder to payment of the fourth installment. 
73 ’ 
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McMillen engaged Cannell to make and put up the cistern for fifty dollars. 
He was to receive an order from McMillen, the builder, on Michel, the owner 
of the property, for the price of the cistern; and it is proved by MeMillen, 
that it was agreed that if the order was not paid, he was entitled to take back 
the cistern. 

He executed the work. The order was not paid by Michel, and he took 
down and carried away the cistern. Michel prosecuted him for larceny. He 
was discharged from the accusation, by the justice of the peace, and brings this 
suit for damages, alleging, that the charge was false and malicious. 

We think he is entitled to damages. The house had not been finished or 
delivered by McMillen, the contractor. No part of the work was yet in the 
possession of Michel. The cistern was a distinct job, which the plaintiff con- 
tracted to execute, in consideration of being paid on its delivery to McMillen. 
He did not insist on detaining or taking away the cistern, if paid for. Neither 
Michel nor McMillen had any right to detain, except on payment of the order 
given for its price. The order on the defendant, for the price of the cistern, 
indicated that its delivery and the payment of the price was to be simultaneous. 
The non-payment of the order, the failure of McMillen, and his consent, ren- 
dered it reasonable that the plaintiff should take away the cistern, in pursuance 
of his agreement with McMillen, and not subject himself to a partial payment 
after a law-suit. He informed the defendant, that it was his intention to do so, 
if the order was not paid. There was nothing in the conduct of the plaintiff 
which ‘indicated the felonious intention with which he was charged. The 
defendant saw, and knew, that the plaintiff claimed the cistern as his own pro- 
perty, and as a matter of right, until it was paid for. And in this he was right. 
The vessel belonged to him, in law and by contract, until it was paid for. There 
was no pretence, that the property belonged to Michel. "It was to become his 
only on condition of his paying for it. The plaintiff did not file with him au 
attested account, for the purpose of obtaining payment, if possible, out of the 
building contract; but an order on him for the payment. 

If the defendant really believed he had any claim to the cistern, he could as 
easily have sued for and sequestered it, as to have caused the arrest of the plain- 
tiff for a larceny, of which the case did not present a single feature. The use 
of criminal process to enforce a civil claim, is an intolerable abuse, even when 
the claim exists. But if the claim is unfounded, it shows a recklessness of the 
tights and character of others which amounts to malice. 

It is true, as contended, that to support an action for damages for a malicious 
prosecution, both the want of probable cause for the prosecution, and malice, 
must be proved. But the malice may be inferred from the entire want of proba- 
ble cause. The wanton and causeless injury of an individual is in itself a mali- 
cious act. 

The criminal proceedings instituted by the defendant against the Plaintift, 
were so entirely without cause that they were malicious. 

The judgment of the district court is therefore affirmed, with costs. » 
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R. Y. Norruern v. Wittiams, Puiurres & Co. 


A delivery of merchandise on the levee, under proper circumstances, with notice to the 
consignee, is a good delivery, and discharges the vessel from all liability. 
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PPEAL from the Fourth District Court of New Orleans, Sirawbridge, J. 
Bonford and Britton; for plaintiff, Elmore and King, for defendants. ‘The 
judgment of the court was pronounced by 

Preston, J. The plaintiff sues the defendants for $250, being the freight 
of two hundred Bales of cotton shipped at Nashville, on board the steamboat Old 
Hickory, consigned to the defendants, and delivered at New Orleans in January, 
1850. 

The defendants plead, that the cotton was shipped in good order and condition, 
that the plaintiff obligated himself to deliver it in like good order, and having 
failed to do so, no freight is due. They allege, that they suffered damage by the 
failure of the plaintiff to do so, to the amount of $594, which they claim by 
reconvention. The claim of the defendants was allowed by the district court, 
the freight deducted, and judgment rendered in their favor for the balance, against 
the plaintiff. 

Although sufficient negligence is proved against plaintiff, to justify the for- 
feiture of his freight, we have not been able to concur with the district court 
in the opinion, that the whole damage to the cotton was caused by the plaintiff, 
and that the whole loss claimed should be borne by him. The rule of law laid 
down by the district judge, that a delivery on the levee, under proper circum- 
stances, with notice to the consignees, is a good delivery and discharges the 
vessel, is the correct rule, and by which the decision of this case is to be governed. 
Abbot, 378. Kohn v. Packard, 3 L. R. 225. The only difficulty is in its appli- 
cation to the evidence. 

It is not alleged in the answer or reconvention, that defendants had no notice 
of the arrival of the vessel and the cotton consigned to them ; and the plaintiff was 
not required by the pleadings, nor any thing which occurred during the trial, 
to prove that he gave notice to the defendants, of the arrival of the cotton. They 
probably got their bills of lading before the vessel commenced discharging her 
cargo, and saw her arrival announced in the gazettes, which always give full 
reports of the steamboats which arrive, and of the consignments and consignees. 
Mr. Shortridge, the witness of the defendants, to whose press the cotton was to 
be sent, saw the arrival of the vessel announced the morning after she arrived. 
Mr. Prendergrass and other witnesses prove, that her arrival was reported and 
known. We are not permitted to believe the defendants less vigilant than other 
commission merchants. I have no doubt, from the whole evidence, that they 
did know of the arrival of the cotton consigned to them, soon after it took place ; 
although the report in the papers would not be conclusive. The bill of lading 
shows that the cotton was shipped in good order; and it is admitted by the 
defendants, that the two witnesses, Langley and Murphy, would prove that 
‘*it was delivered to defendants in good order; and that the freight sued for was 
duly earned.” ‘These two witnesses were not impeached; and it was incum- 
bent on the defendants to destroy, by testimony, the effect of the admission. 

The vessel arrived on Friday night, commenced discharging on Saturday mor- 
ning, finished, and left this port, probably with some return freight, on Tuesday 
morning. It appears, by the testimony of Mr. Smith, for the plaintiff, and also 
of Mr. Tharter, for the defendants, that drays were not sent to the levee to 
haul away defendants’ cotton, until Wednesday morning. | It therefore lay all 
day on Tuesday, probably on Monday, and part of it on Saturday and Sunday, 
on our levee. It was in the very middle of winter, when our levees, in this 
damp and rainy climate, are in the worst possible condition. It is proved, that 
it rained on Saturday, and again on Monday ; that the weather was very unfa- 
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Nonrmens vorable > and all the witnesses concur, that the ines ie ‘and muiadys It 
Wittiams. was crowded with produce, and thronged with mules and-drays carryi 


We know that the place of landing the boat was under the diréetion of 5 ete 
bor master, and not the plaintiff ; and it is not probablé, ‘that » platntiff could 
select the highest places on the levee, on which to pile this 
_ ton, on account of the great quantities of produce in ports He,» 
“ nately got moorings at the head of Poydras street, the very. centre ofthe landing 
for all western produce ; and yet it is proved, that’some.of thd’ bales stood in 
maud and water, six inches deep. There is no reason to believe hetwould have 
landed and left them in a low place, if it could have been avoidéd, It. is more 
probable, that he would have put them with the other bales. on the’ high parts 
of the levee, if the drays and mules, horses and carts, and produce already 
landed, had permitted. Considering the testimony of Mr. Shortridge, we incline 
to think, he had no choice of place left. 

We do not think, the steamboats which pay enormous sums for good landings, 






-and which can be exacted by the city authorities, only on the ground, that the 


money is appropriated for that purpose, and to afford all other conveniences for 
landing and re-shipments, are answerable for damages, caused by such a horrid 
state of the levee as the testimony exhibits, or even by low places and‘holes 
at the very head of Poydras street. 

By the bill of lading and harbor regulations, the boat, under the circumstances, 
was forced to land the cotton in a bog; and since the boats pay so nwch for good 
landings and all conveniences, we are not prepared to say, that the plaintiff should 
pay damages for not fully complying with the custom insisted upon, which 
would have obliged him to carry dunnage, and raise the cotton out of the mire 
in which he was obliged to land it. It would probably soon be insisted, that the 
masters should leave their tarpaulins to protect the produce from the inclemency 
of the weather, until it should suit the convenience of the consignees to haul it 
to the warehouses. We cannot justify the defendants, in leaving their property 
two or three days in its exposed situation, and then calling upon the plaintiffs to 
pay the damage. They should more promptly have put their own shoulders to 
the wheel, to prevent the damage to property, raised and prepared and brought 
to market with so much care, toil and expense ; and called upon the plaintiff, only 
for the damage which they themselves could not have prevented. 

It appears, that sixty-one bales of the cotton was, by mistake, hauled away 
with a quantity consigned to Messrs. Mc Gregor, Brown § Co., to the Loui- 
siana, instead of the Alabama press, and remained there for ten or twelve days wet 
and muddy, and no doubt spoiling, before it was hauled to the press to which it 
was destined, and properly taken care of. It was marked (F) in a diamond; 

‘the consignment to Messrs. Mc Gregor, Brown § Co. was also marked (F) in 
a diamond, and the two consignments were only distinguished by not very strik- 
ing counter-marks. The clerk of the boat made up the manifest from the bills 
of lading, without the counter-marks, and the draymen and agents of the con- 
signees and presses did not discover them on the levee. There was probably 
fault on behalf of the shippers, in not distinguishing the different lots of cotton 
by more striking marks, and in not putting all the marks in the bills of lading; 
negligence in the clerk of the boat, in not more carefully separating the cotton 
on the levee, if there was room ; carelessness in the consignees, in not ascer- 
taining certainly what was consigned to them respectively ; and carelessness 
especially on the part of the defendants, in leaving the wet and muddy cotton to 
rot and spoil ten or twelve days in the Louisiana press ; and we do not thivk that 
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actions ween sient tho Binet on account of this mistake, should be sustained. Nonruens 
It appears, thatsthe-damaged bales were sent to a cotton pickery, against the 
. *,, remonstrahces of the.agent of the boat, who wished the cotton sold at auction, 
to ascertain the Joss ;.and that it is the custom of the cotton pickers, to pick from 
the bales wiatikey consider damaged cotton, and to retain that as their own, in 
addition to their charges. We think with the district judge, that such a custom 
conflicts "too much with that state for which we should daily pray, ‘Lord, lead. 
us not into temptation ;” and that it is a custom which would be more honored 
in the breach than in the observance. 2 % 
We do not think, that either the plaintiff or defendants have exercised that 

diligence and care, with this shipment of cotton, which should be taken of such 
valuable property and that the testimony presents a picture of reproach to both 
parties, as well as to our city authorities, all bound to justify, by ceaseless care, 

their charge of a commerce of mighty magnitude, which our position commands. 

We by no means wish to render a decision tending to relax the almost super- 
human efforts which we constantly witness on behalf of the officers and crews 

of steamboats, in contending night and day with rain and mud, on the steep banks 

of the Mississippi, in shipping or landing the enormous bales and hogsheads in 
which the produce of its valley is put up; but the efforts of the defendants 
themselves, in this case, wears too much the aspect of the husband, lately 
reported, who stood on the decks of the vessel, and reproached the mate and 

men for not buffeting more lustily the surges of the sea, to save his wife and 

child who had fallen overboard, to induce us to impose the whole loss on the 

boat. We do not think, that either the plaintiff or the defendants have exer- 

cised that diligence and care with this cotton, which should be taken of such 
valuable property, and are of opinion, that neither party is entitled to recover his 
claims from the other. 

It is therefore decreed, that the judgment of the district court be reversed, 

and that the suit of the plaintiff be dismissed, at his costs; that the claim in 
reconvention, by the defendants, be dismissed, at their costs, and that they pay 

the costs of this appeal. 


J. ay _ 
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R. C. Srocxton v. R. C. Downey. 


To constitute a valid seizure of tangible property, under an attachment, the sheriff must 
seize and take into actual possession, the property seized. The return of the writ must 
show the manner in which it has been executed. It is not sufficient, for the sheriff to 
return, that he has attached according to law. 

The recordation of an attachment, in the office of recorder of mortgages, has no legal effect. 

Judicial sales ought not to be annulled, unless at the instance of a party who has a right to 
sue for their rescission, and who can show an injury resulting to him from the sales; and 
without a previous proffer of full indemnity to the bond fide parties, whose interests are 
to be affected by the judgment. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J 
A. Steele, for plaintiff. Benjamin and Micou, for defendant. The judg- 
ment of the court was pronounced by 
Eustis, C. J. On the 6th day of July, 1849, Stockton sued Downey, claim- 
ing certain lots of land described in the petition, to be sold by the sheriff, to 
satisfy a writ of fieri facias in the case of Stockton v. Craddick. 
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He alleged, as the ground of action, that on the 12th and 19th days of Janu- 
ary, 1841, he had brought two suits against Craddick, in the Commercial Court 
of New Orleans ; and had attached, as Craddick’s property, the lots in question, 
with other lots; that he recorded the attachments and sheriff’s returns in the 
mortgage office, on the said days; that said two suits were consolidated by order 
of the court; that, after due proceedings had therein, he had obtained judgment 
against Craddick, with privilege upon the property in question, for $13,416 67, 
with interest from the date of attachment, and costs; that under a fiert fucias, 
issued in said suit, he had caused all the property which had been attached 
therein, except the lots now claimed to be sold, which produced only $3700, 
leaving a large balance still unpaid, the amount of which is definitely set forth ; 
and that, during the litigation between Stockton and Craddick, Downey had ille- 
gally possessed himself of the property : he prays, that the lots be ordered to be 
surrendered, to satisfy the balance of said debt and judgment. 

Downey filed his answer, admitting‘ possession, and alleging that he held as 
tenant from Samuel C. Harrison. Harrison answered and alleged, that the 
lots claimed by Stockton once belonged to Joshua J. Hall ; that on the 12th 
April, 1839, they were mortgaged by Hall, to the Firemen’s Insurance Com- 
pany, with a clause prohibiting the alienation of the property; that Hall, having 
failed to pay the mortgage debt, the insurance company took out executory pro- 
cess from the Parish Court of New Orleans; under which the lots in question 
were sold, on the 13th October, 1841, to Sarah Connelly, on tweve months’ 
credit; that, after the bond of Sarah Connelly fell due, execution was taken 
out thereon, and the property again sold, on the 12th December, 1842, to Edward 
Biggs, who sold the same to defendant. 

Upon the trial, the plaintiff traced the titles to the lots in controversy from J. J. 
Hall (from whom both parties claim) to Craddick, by means of the following 
conveyances, all by notarial act, and duly recorded at the time of their several 
dates: Ist. Act from Joshua J. Hall to C. C. Hall, dated July 25th, 1839; 
2d. Act from C. C. Hall to Robert Mott, dated November 21st, 1839; 3d. Act 
from Robert Mott to Craddick, dated July 14th, 1840. Each of these acts con- 
veys the property in controversy. Plaintiff then offered in evidence parts of 
the record in the case of Stockton v. Craddick, by which he attempted to show 
that the lots in controversy were attached on the 12th and 19th days of January, 
1841; that upon the said attachments a judgment was rendered against the 
property, for $13,416 67, with interest from 12th and 19th January, 1841, and 
costs, with privilege on the property attached; that all the other property 
attached, except the lots now sued for, were sold, and brought at sheriff’s sale, 
only $3700. The admission of defendant showed, that the attachments were 
recorded in the mortgage office. 

The defendant, Harrison, then offered in evidence, the copy of the record of a 
suit, by executory process, in the parish court, wherein the Firemen’s Insurance 
Company were plaintiffs, and J. J. Hall was defendant. By this record it 
appears, that a petition was presented to the late Parish Court of New Orleans, 
by the Firemen’s Insurance Company, praying for an order of seizure and sale 
against the lots in controversy, as the property of J. J. Hail. With this petition, 
were also presented the note and protest and mortgage made by J. J. Hall to 
the Firemen’s Insurance Company. The mortgage contains the clause de non 
alienando ; but that clause is not contained in the abstract recorded in the mort- 
gage office. 
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Under an order for executory process, issued on this petition, a writ of seizure 
and sale was issued from the parish court; and under this writ, the lots in dis- 
pute were sold by the sheriff, and passed to the defendant, under the several 
conveyances mentioned in his answer. In the court of the first instance, this 
case was tried on the conflicting claims of the plaintiff, and under his writs of 
attachment; and the defendant, under his titles, as stated. The district judge 
determined in favor of the validity of the latter, and gave judgment for the defen- 
dant. The plaintiff has appealed. 

The defendant stands before us as a bond fide purchaser, without notice, 
unless he can be held to constructive notice, resulting from the plaintiff’s attach- 
ment. An objection has been made, that there was no attachment of the lots; 
and that this is apparent from the sheriff's return; which is the only evidence, 
except the judgments in the suits, on which the legality and validity of the 
attachments can be tested. 

The judgments, to the satisfaction of which the plaintiff seeks to subject the 
property in dispute, are rendered against Craddick, ** with privilege on the pro- 
perty attached.” The copies offered in evidence do not give their date; nor is 
there any evidence to fix the day on which they were rendered. The plaintiff 
has not shown, that the judgments were rendered previous to the sheriff’s sale 
to Sarah Connelly, which was made on the 13th of October, 1841; which he 
was bound to do, to enable himself to derive any advantage from the judgments 
adversely to the defendant. An examination of the originals has relieved us from 
any consequences resulting from this view of the facts; they both bear date the 
7th of February, 1842. So that the plaintiff’s case rests solely on the effect of 
the attachments, as established by the return of the sheriff. The defendant, 
and those under whom he claims, were neither parties nor privies to the judg- 
ments. 

By the writs of attachment, the sheriff is commanded to seize and attach 
according to law, and to take into his possession, the goods and chattels, lands 
and tenements, rights, monies, effects and credits of the said Joseph N. Craddick, 
etc.; and to make return of these writs, and to endorse thereon the manner he 
will have executed them. The only compliance with this precept appears by 
the sheriff’s return. On each writ he states, that he received the writs, and 
attached the following described property pointed out by the plaintiff ; to wit, a 
certain lot of ground, etc. The lots in dispute are included among those 
described ; and the return concludes: ‘Served notice of this attachment on P. 
Landreaur, Esq., recorder of mortgages, and as herein stated ; the defendant 
residing out of the State of Louisiana. I posted citation and attachment to the 
door of the church of St. Louis, of New Orleans, in New Orleans, and to that, 
of the room in which this court is held; and executed this writ in all things as 
the law directs. Returned 15th February, 1841.” 

{t does not appear, that the lots in dispute were vacant and unimproved ; on 
the contrary, the return states that they were attached, with the buildings and 
improvements thereon ; and it appears, that they were pointed out to the sheriff, 
by the plaintiff; and from the whole complexion of the return, it does not 
appear to have been made unadvisedly, nor that its defects were matters of mere 
neglect on the part of the officer. Why was notice of the attachment served on 
the recorder of mortgages? So unusual a mode of serving an attachment 
could only have been under the orders of a vigilant superintendence. In this 
return, we find a complete omission to comply with the requisitions of the writ, 
so far as relates to the property attached; and it has every appearance of an 
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attempt to avoid the responsibility of a disturbance of the possession of the defen- 
dant, the consequences of which would be thrown on the plaintiff and his secu- 
rity on the attachment bond. 

By the return, it does not appear that any seizure of the lots was made, or 
that any change of possession, real or symbolic, was even attempted. No notice 
was given to the tenants to attorn; no act of possession or custody was done in 
relation to the property by the sheriff, or any one for him. Under this state of 
facts, and previous to the rendition of the judgments, the saleto Sarah Connelly 
was made, under which the defendant holds; and the question is presented, 
whether there was, in fact, any attachment of the lots in dispute at the time of 
this sale. 

It clearly results from our attachment laws, that, in cases in which there is no 
garnishment, the actual seizure of the property of the debtor is alone the basis 
of the attachment, and of the jurisdiction of the court. C. P. art. 239, et seq., 256, 
257. The sheriff must not only take charge of, and keep possession of, the pro- 
perty attached, but he must make his return in writing, stating the manner in 
which he has executed the writ of attachment. If the attachment be wrongfully 
obtained, the debtor is to be indemnified for the unlawful seizure of his property, 
in the bond given by the plaintiff. The requisition of the bond, by the law, pre- 
supposes the injury to the debtor, by the seizure of his property ; and provides for 
his indemnity against it. The return does notstate the manner in which the writ 
was'executed; which the writ itself, as well as the law, commanded the sheriff 
to state. The use of the word attach in the return, is no compliance with this 
requisition. It was the duty of the sheriff, in his return, to give his doings 
under the writ; so that the court could judge of their sufficiency, and whether 
they created a valid attachment, on which the court was authorized to proceed 
to judgment in the case. The conclusion of the sheriff, that he attached, is not 
to be heeded; as he is not the judge of the fact. 

The return is defined to be nothing else than the answer of the sheriff, touch- 
ing that which he is commanded to do by the writ; and its object is, to inform 
the court of the truth of the thing. Dalton, who gives this definition in his work 
on Sheriffs, p. 162, remarks, that the return is the most difficult thing belonging 
to the sheriff’s office; for the sheriff must be very careful and circumspect in 
making these returns according to law, both for substance and form ; otherwise, 
he shall not only endanger himself to be amerced and sued for the same, but he 
shall endamage the parties, and may hazard the suit itself. 

Every return ought to answer the point of the writ, and the whole writ. It 
ought to be certain to every intent according to a reasonable intendment and 


_ construction. It must state the facts truly, and must not be argumentative. 


Gwinne on Sheriffs, 453. Sewell on Sheriffs, 3386. A return on which the 
sheriff stated his opinion of the law of a constructive custody, was quashed 
and not allowed to be amended. Sewell on Sheriffs, 386. 

We do not think, that the conclusion to the returns, “and executed this writ 
in all things as the law directs,” remedies the defects in the body of the return. 
It gives the opinion of the sheriff in general terms on his own acts, and is liable 
to all the objections made to all the other parts of the return. 

We have held in several cases, that to make a valid seizure of tangible pro- 
perty under a fieri facias, the thing levied upon must be taken possession of by 
the officers. Fluker v. Bullard, 2d Ann. 338. Galbraith v. Snyder, Ib. 


_ 492. Offat v. Monguit, Ib. 785. Taylor v. Sone, Ib. 910. Gaines v. Mer. 


hants’ Bank, 4th Ann. 371. We therefore conclude, that the proceedings under 
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the writ of attachment in relation to these lots, constituted no impediment what- 
ever to their being sold at the instance of the mortgage creditor, and that the 
plaintiff has no right, by reason of the attachments, to call in question the validity 
of the title under which the defendant claims. 

We have always held the proceedings under our foreign attachment laws, as 
matters striett juris. We think the action of our courts can only be based on 
the presence of property of the debtor within their jurisdiction, subjected to its 
process by garnishment, or a real taking into possession ; and that it would not 
be proper or lawful, to admit a mere fictitious and constructive seizure of the 
property of the absentee, to be the foundation of judicial proceedings against him. 
We do not think it necessary to inquire into the regularity of the proceedings of 
the Parish Court of New Orleans, under which the sale of the lots was made. 
Supposing that the plaintiffis a creditor, and even a judgment creditor of Craddick, 
on the case before us, he has no right to disturb this sale. The mortgage debt has 
been paid, and the debtor acquiesces in the payment. The amount due on the 
mortgage debt was paid by the defendant himself, who purchased at the sherift’s 
sale for account of another person. After satisfying the debt, the balance of the 
purchase money was puaid over to the debtor Craddick, who was the defendant in 
the suit. On what principle this sale can be disturbed by the plaintiff, we can- 
not understand. Such a result, ina court of justice, would seem to be mere 
wantonness. The reality of the mortgage debt is not questioned; it has been 
paid, the debtor consenting thereto. Where is the injury to the plaintiff, result- 
ing from this payment? Why rip up all these affairs, when there is no evidence 
before us which shows that, even if the plaintiff had any right to insist on their 
being annulled, the least benefit could result to him thereby? Suppose, ona 
re-sale, the property were not to bring the amount of the debt, who is to make 
good the loss to the mortgage creditor? We do not think that judicial sales 
ought to be disturbed, unless at the instance of a party who has a right to sue 
for their rescission or nullity, and who can show an injury resulting to him from 
the sale, as well as an interest in the result of the suit, and without a previous 
profier of full indemnity to the bond fide parties, whose interests are to be 
affected by the judgment. Coiron v. Millaudon, 3d Ann. 668. Seawell v. 
Payne, 5th Ann. 260. Chretien v. Richardson, lb. 

The judgment of the district court is therefore affirmed, with costs. 


Same CasE—On a Re-HeEarine. 


HE judgment of the court, on a re-hearing, was pronounced by 
Eustis, C. J. There is an error of fact in the opinion of the court, which 
the counsel for the plaintiff has pointed out, which requires correction. Towards 
the end of the opinion it is stated, that ‘after satisfying the debt, the balance of 
the purchase money was paid over to the debtor Craddick, who was the defen- 
daut in the suit.”” The return states, the balance to have been paid over to the 
defendant. The defendant alluded to, was not Craddick, the original defendant 
in the suit, but Sarah Connelly, one of the defendants in the execution, which 
was issued on a twelve months’ bond against said Connelly and John Duggan. 
This mistake does not, in the slightest manner, affect the principles on which 
the opinion is based, and is not material, so far as relates to the result. But we 
deem it proper to have it corrected. Re-hearing refused. 
74 
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Lewis F. Heres v. B. W. Powe tt. 


The tax of five dollars upon negro traders, for every slave they sell, imposed by the act of 
3d of May, 1847, is not unconstitutional. The article 107 of the Constitution gives the 
Legislature the power of taxing occupations and professions. 


PPEAL from the First District Court cf New Orleans, Larue, J, Isaac 
Johnson, Attorney General, for plaintiff. C. Roselius, for defendant. The 
judgment of the court was pronounced by 

Rost, J. This is a suit, by a collector of State taxes, to recover, for the use 
of the State, from the defendant, who is a dealer in slaves and keeps a slave- 
yard in this city, five dollars a head on one hundred and fourteen slaves, placed 
and kept in his yard for sale, during the year 1848. The action is based upon a 
portion of the sixth paragraph of the third article of the act to provide a reve- 
nue for the support of the government of this State, approved the 3d of May, 
1847, by which this imposition is created. 

The defendant has taken no exception to the form of the action. His answer, 
besides a plea of the general issue, is, that the claim of the plaintiff is for a tax, 
and that the law, imposing it, is contrary to the Constitution of the United 
States and of this State, and an evasion of vested rights. There was judgment 
against him, and he appealed. 

A bill of exceptions was taken to the opinion of the court, admitting Heres as 
a witness; but as the facts he proved are admitted of record, it is unnecessary 
to pass upon it. 

Art. 107 of the Constitution of this State provides, that the Legislature shall 
have power to tax all persons pursuing any occupation, trade or profession. The 
third article of the act of 1847, in which the provision relied upon by the plain- 
tiff is found, is headed: Persons, trades, professions and occupations, subject to 
taxation. The different paragraphs of that article establish taxes on trades, pro- 
fessions and occupations, which they specify; and the sixth paragraph provides, 
that every person who keeps slaves for sale, shall pay five dollars for every slave 
thus kept for sale, which shall be paid when the slave is placed ata public depot, 
or other place for the sale of slaves. 

It is clear to our minds, that this tax was imposed under the power granted by 
the 107th article of the Constitution, and that it is a license tax imposed upon 
persons keeping slaves for sale. Had it been a tax upon property, it would have 
heen classed differently in the act. 

The tax is uniform in this sense, that it does not discriminate, and applies to 
nll persons keeping slaves for sale, whether or not the slaves have previously 
heen introduced from the other States. It is not an attempt to regulate com- 
merce, or to lay a duty on imports, but a simple internal regulation in a matter 
of taxation, where the power of a State is undoubted. 

There is, therefore, nothing in the enactment which conflicts with the Con- 
stitution of the United States; it imposes a tax upon a class of traders, the 
amount of which is in proportion to the number of slaves they sell, exchange or 
hive ; it would be very difficult to say, that such a tax is unequal, within any 
reasonable meaning of the 107th article of the State Constitution, which requires 
taxes to be equal and uniform; but even if it was, that requirement is only to 
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be enforced upon taxes laid after the year 1848, and as the tax claimed accrued 
during that year, this constitutional provision is not applicable to it. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 
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CuHartes Jupson v. C. C. Latrnrop. 


The late bankrupt law of the United States allowed partnership effects to be surrendered 
by one of the partners who had become bankrupt, 

Where a person, at the sale of a bankrupt's effects, became the purchaser of a debt due the 
bankrupt by a third person, the debt cannot be compensated by a debt due from the bank. 
rupt to such third person, which was acquired after the bankruptcy. 

The prescription of two years, for actions by or against assignees in bankruptcy, as pro, 
vided by the late bankrupt law of the United States, does not apply to cases where one 
has become the purchaser, at the sale of the bankrupts effects, of debts due by third per- 
sons. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. Hal- 
sey and Hoffman, for plaintiff. JT’. A. Clarke, for defendant. The judg- 
ment of the court was pronounced by 

Rost, J. The plaintiff claims of the defendant, the amount of a certain book 
debt which he purchased at the sale of the assets of the bankrupt estate of Mills 
Judson § Co. The case was tried before a jury, who gave him only a portion 
of the debt; and he has taken this appeal. He claims a reversal of the judg- 
ment disallowing a portion of his debt; and the defendant has also joined in the 
appeal, praying for a judgment absolutely in his favor. 

The defendant contends, that the plaintiff has not, by his purchase, acquired 
the bankrupt’s rights against him, and that the rights of the firm of Judson § 
Co. did not pass to the assignee by the decree of bankruptcy, on the ground 
that the bankrupt proceedings were at the instance of one of the partners only, 
and that his individual interest in the partnership assets was alone affected by 
such proceedings. The answer to this objection is found in the fourteenth sec- 
tion of the late bankrupt act, which provides that partnership assets may be sur- 
rendered in bankruptcy at the instance of one or more of the partners. We 
find no objection to the validity of the title of the plaintiff to the debt, as it 
belonged to the bankrupts. 

We understand the verdict of the jury to have allowed the sum of $1280 63, 
in compensation of the demand. ‘This allowance is attempted to be sup- 
ported, first, by a certain note held by the defendant for $1069 80; and, second, 
by a claim for damages, and for the value of services rendered. 

In relation to the note, it is only necessary to observe, that we do not think 
that the evidence shows that the plaintiff was the owner of the note at the time 
of the decree in bankruptcy. In relation to the claim for damages and services, 
we have come to the conclusion, on examining the evidence, that the partnership 
of Mills Judson § Co. was uot liable for the amount, whatever claim the defen- 
dant may have had against MZ. Judson personally. The judgment, therefore, 
will have to be amended accordingly. 

We do not think, that the informal proof of the defenJant’s claim in the bank- 
ruptey affects, in any manner, the rights of the plaintiff under his purchase. li 
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was not in conformity with the rules in the bankrupt court, nor was it sufficient 
in law to constitute proof of debt under the bankrupt act. 

The prescription of two years, pleaded by the defendant, is no bar to this 
action. It relates to actions by and against assignees, and not to those for the 
recovery of debts disposed of as the bankrupt’s assets. Bankrupt Act of 1841, 
§ 8. 

It is ordered, adjudged and decreed, that the judgment of the court below be 
reversed; and that the plaintiff recover from the defendant, the sum of $1810 50, 
with interest thereon at the rate of five per cent per annum, from the date 
of judicial demand until paid, and costs in both courts. 
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Succession or JEAN Bozanr. 


The father had sold out his business to his son, who attended to the settlement of the father's 
business. The son was in possession of various receipts taken for money paid, which, on 
their face, expressed to have been paid bythe father. /Ze/d: That the son ought to be 
permitted to prove, by parol proof, that the payments had been in fact made by him, and 
that such evidence did not contradict the written receipts. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 

Livingston and Reynolds, for appellant. Lewis and Bermudez, M. Grivot, 

and Race and Foster, for appellees. The judgment of the court was pro- 
nounced by 

Preston, J. Auguste Bozant claims a large sum of money from the execu- 
tor of his father, Jean Bozant. His claim is resisted by the executor and his 
co-heirs. 

The deceased was an inspector of pork, which appears to have been a pro- 
fitable business, and he amassed a considerable fortune. In the fall of 1844, he 
resigned the office, and his son was appointed in his place. He sold his stock 
in trade to his son, who took charge of his books and the collection of his out- 
standing claims, and had the winding up of his father’s business. He did not open 
new books, but continued his accounts in his father’s books. He even continued 
his father’s and hisown account with the Mechanics and Traders’ Bank, indiscri- 
minately, in the same bank book. ‘The greatest confidence existed between them, 
until the death of the father, in 1849. The son was in the habit of sending the 
father twenty dollars a week, for his personal expenses, until his death, as proved 
by three or four witnesses. 

An account was kept with the father, which exhibited a balance of $3519 
against him. Has this account been sufiiciently proved by the evidence in the 
case? Ferris, who was the clerk of the father and continued by his son, kept 
the account, and swears positively to its correctness. He proves the payment 
of most of the items to his personal knowledge. He was cashier in keeping 
and paying out the money which passed through his hands; and he entered the 
items with particularity in the books. By a long and harassing cross-examina- 
tion, a few errors were discovered, amounting to as much in favor of the son as 
against him. He proves, that Jean Bozant had free and constant access to the 
books; was in the office every day, for a long period after he resigned, and seve- 
ral times examined his account. An account was rendered to him, to which 
he made no objection. 
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The testimony of this witness is corroborated by Lytile, who was in the 
employment of the father and the son, from 1841 to 1846. In the summer of 
1845, during the temporary absence of Ferris, he kept the books. He says, 
the deceased, Jean Bozant, “used the money of Auguste Bozant, as if it was 
his own. He means, that he used money very freely. Auguste Bozant kepta 
regular account with his father. He kept a regular set of books. The entries 
were made first in the day book; they were then posted into other books, to 
show the state of the accounts. Mr. Jean Bozant was very frequently in the 
office of his son, and had access to the books. He knows of his having examined 
his account in the books on one occasion, which he recollects from the fact, that 
he asked him to explain one of the entries.” He proves, that Auguste Bozant 
was in the habit of paying the bills against his father, when approved by him. 

Jean Bozant conversed with Riviere, a friend of forty years, and his endorser 
often and shortly before his death, concerning his affairs, and said he owed his 
son a large sum of money; that he could not pay him, and would have to sell a 
house for that purpose. 

Correjolles attended to some business of Bozant shortly before his death, and 
was a friend and acquaintance for upwards of forty years. Two or three months 
before his death, he conversed with the witness about his affairs; said he owed 
his son money, and that he would be obliged to sell a house to pay his debts. 

The account of the executor, showing but a small indebtedness of the deceased, 
as well as the positive testimony, induces us to think, it must have been the debt 
to his son, to which he referred as rendering it necessary for him to sell a house 
for its discharge. 

Lyttle testifies, that he owed the deceased money, which he pressed him to 
pay, giving as a reason, that he did not wish to go to his son for money, as he 
was so largely in his debt. ‘There are many other circumstances proved, tend- 
ing to the same conclusion, that the father died indebted to his son. 

A most rigorous cross-examination was resorted to, for the purpose of dis- 


crediting these witnesses or destroying the effect of their testimony. Two of 


them were the oldest and most confidential friends of the deceased, and the other 
two had been in his employment while in business, enjoyed his confidence, and, in 
consequence of that confidence, was continued in the employment of his son in 
winding up his business. Their combined testimony tends strongly to prove, 
that the deceased owed his son three thousand five hundred and nineteen dol- 
lars. 

The latter has endeavored to establish a much larger indebtedness, and has 
taken many bills of exception to the exclusion of testimony which he offered in 
support of his claim. We think the court was too stringent in its rulings upon 
some points of evidence; and that some of the testimony offered and excluded, 
should have been received. Thus, the opponent had in liis possession, and offered 
as evidence, accounts made out against Jean Bozant, and receipted by those to 
whom they were due. He offered to prove, that he had paid them for his 
father. The testimony was rejected, on the ground that it contradicted the 
receipts, and was inadmissible under article 2256 of the Code. 

To have proved that the money had not been paid, would have contradicted 
the receipt; but testimony that it was paid by A. Bozant, though collateral to, 
did not contradict, the receipt, which was consistent with and supported by the 
proof. The testimony was peculiarly consistent with the business the son under- 
took, under the direction of Jean Bozant,—to wind up his affairs, to collect his 
dues, and pay his debts; a business which would necessarily result in a balance 
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for or against him, to be supported by the vouchers for all monies paid by him, 
and which were his, while in his possession, in whatever form made out. Con- 
sidering this agency, the testimony did not contradict, but explained and sup. 
ported the receipts. 

Considering that this was a probate case, without the intervention of a jury, 
we think the ruling of the court might have allowed more latitude on several 
points of evidence. In consequence of the executor and abook-keeper employed 
by him, having thoroughly examined the accounts of the father and son, as kept 
by the latter, and having been examined much in relation to them; and having 
even stated several things which they contained, and especially the balance of 
$3519; we would have been glad to have had the material extracts from those 
accounts before us, although they could not have been given in evidence by the 
opponent, unless, perhaps. as rebutting evidence. 

On the account before us, we have spent much time in endeavoring to ascer- 
tain of what items that balance was composed, and what items of the continu- 
ous account in the record do not appear in the account resulting in the balance in 
the books, so as to reduce the balance of the account sued upon to the same 
amount or less; but we have been unsuccessful, and fear that the opponent has 
greatly endangered a just claim, by unjustly claiming more than is due to hin. 

For these reasons, we consider that the account of the executor should be 
homologated and be discharged, upon distributing the funds of the estate accord- 
ing to the account. But we are of opinion, that the opponent should not be pre- 
judiced thereby, in an ordinary suit against his co-heirs, for their shares of the 
true balance of the account ; and we would recommend the reference of tlie 
accounts to auditors, for the purpose of stating and simplifying them. 

With this understanding, that the opposition is dismissed as in case of a non- 
suit, the judgment of the district court is affirmed, with costs. 

Surpeuz, J. I concur in the decree prepared by Mr. Justice Preston, but 
wish to be considered as not expressing an opinion upon the probable merits of 
the case, as they are, in all likelihood, to be the subject of future investigation, 


S. Gittett & Co. vc. Exizaneta Deranco and Husband. 


Where the dowry of the wife has not been paid in the presence of the notary, she must 
prove, as against third persons, that it was actually received. The receipt of the husband 
is not to be entirely disregarded, but is not proof of the fact, unless supported by other cir- 
cumstances. 

Where the existence of paraphernal property has been shown, a receipt for it, given by the 
husband, in the absence of all interested or reasonable motive to misrepresent the facts, 
will be entitled to full faith. 

Where the administration of the wife's paraphernal estate is entrusted to the husband, he 
is responsible for the value, if it should be alienated during the marriage, unless it be 
shown that it was applied tu her benefit; and it will be presumed, that the husband adminis- 
tered the paraphernal property, unless the contrary be showm. 


PPEAL from the Fourth District Court of New Orleans, Sirawbridge, J, 


Benjamin and Micou, for plaintifis. L. Castera, for defendant. The judg- 
ment of the court was pronounced by 


Rost, J. The plaintiffs allege, that being judgment creditors of Charles 
Deranco, they caused a lot of ground, in which he had a seven-eighth interest, 
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to be seizéd under execution and advertised for sale; and that it was appraised 
at the sum of $1500; but that it could not be sold, on account of the mortgages 
recorded against Deranco, in favor of his wife, the defendant in this suit, upon 
which she claims a balance of about $1850. They aver, that these mortgages, 
which are particularly described in the petition, have no existence; and pray, 
that they may be canceled from the records of the office of mortgages, and that 
the property seized be decreed to be sold free from them. 

The defendant pleaded the general issue, alleged this proceeding to be mali- 
cious and libelous, and asked damages in reconvention. 

On the first trial in the district court, there was judgment dismissing the peti- 
tion and the claim in reconvention. On appeal, the case was remanded, for the 
purpose of having the obscurity, which resulted from there being in the record 
only abstracts of notarial acts, removed. 

On the second trial, the district judge took uncommon pains to examine tho 
originals; and, with a thorough knowledge of the facts, rendered the same judg- 
ment. The plaintiffs have appealed. 

The defendant claims a legal mortgage to the amount of $1850. The plain- 
tiffs concede, that she has such a mortgage for $369 83; it is, therefore, only 
necessary to inquire, whether the balance of $1499 17, claimed by her, is due 
on any of the contested mortgages. The oldest of these mortgages is one for 
$1551 15, which, if due, more than covers this difference. The origin of this 
mortgage is stated as follows, by the plaintifis’ counsel, in his brief: The succes- 
sion of Christopher Nagel, of which Mrs. Deranco was one of the heirs, was 
sold at public auction, for a partition. Charles Deranco, the husband of the 
defendant, purchased lots and slaves to the amount of $20,710. His wife was 
an heir for one-eighth of the estate. It was considered illegal that her interest 
should pass to her husband, and he consequently settled with the other heirs for 
their seven-eighths, she retaining her one-eighth interest as owner. This settle- 
ment appears by an act of partition, bearing date the 16th May, 1835. On the 
4th of November, 1835, Deranco and wife sold to Madame Veuve Nagel all 
the property which Deranco had purchased at the succession sale, and for pre- 
cisely the same price. In the act of sale, Deranco acknowledged to have received 
from the purchaser $2588 75, for his wife’s share in the property. This is 
the origin of the mortgage claimed, the amount of which was reduced to the 
sum of $1551 25, by an act bearing date the 23d May, 1838, in which Mrs. 
Nagel re-transferred to the vendors the property seized by the plaintiffs: and 
Mrs. Deranco agreed to take back her one-eighth interest in the property, instead 
of the price. 

It is urged, on behalf of the plaintiffs, that the mere acknowledgment of the hus- 
band, of the receipt of money belonging to his wife, does not make proof against 
creditors ; and the case of Dimitry v. Pollock, 12 L. R. 296, is relied on in sup- 
port of that position. The case of Dimitry was decided on the authority of 
Buisson v. Thompson, 7N.S.460. Both had exclusive reference to the evidence 
required to establish the receipt of the dower by the husband, adversely to credi- 
tors ; and Judge Martin, who delivered both opinions, took care not to extend thé 
rule beyond cases of dowry. The authority from the Spanish law, on which he 
reliedin Buisson's case, went no further. Febrero, lib. 3, c. 3, parag. 2, No. 158. 
In the case of Buisson, the wife had settled the dowry upon herself; and the 
husband had acknowledged the receipt of it, out of the presence of the notary, in 
the marriage contract. Neither in this nor in the case of Dimitry, was the ori- 
gin of the dowry proved. These decisions were undoubtedly correct. The 
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dowry has no previous existence. The settlement of it, may be'conaillered as a 
donation made to the husband, on certain conditions, and specific purposes ; 
and where it has not been paid in presence of the ‘notaty, the wife should be 
made to prove that it was actually received. But evenin cases of dowry, the 
receipt of the husband is not entirely disregarded. The true principle settled in 
Buisson's case, as recognized in Beard v. Bijeauz, 8 N. S. 463, is, that the 
receipt from the husband to the wife, admitting the receipts of money, do not 
make evidence against third persons not parties to them, unless supported by 
other circumstances. 

If it was shown, for instance, that the husband had no means at the time of 
his marriage; and that, immediately after the celebration of it, he had invested, 
in real estate, a sum of money equal to that which he had acknowledged to have 
received as the dower of his wife, his receipt in the marriage contract, supported 
by that circumstance, would amount to conclusive proof. Many other circum- 
stances might occur, which would verify the receipt of the husband for the 
dower; but it must be observed, that there are, in relation to paraphernal pro- 
perty, elements of truth and certainty, which seldom exist with respect to the 
dot. Paraphernal property has a distinct existence, before it comes to the 
possession of the husband; and when its existence is once established in the 
hands of a third person, the extreme improbability that the husband would 
acknowledge to have received it, when he had not, and the absence of all inter- 
ested or reasonable motive to do so, entitle his receipt to full faith. 

The receipt, in this case, was signed by Deranco and his wife; and Deranco 
acknowledged therein, that he held the amount, and was responsible for it. 
This declaration was not even necessary to charge him. In the case of Degruy 
v. S. Pe’s Creditors. 4 N.S. 408, the husband and wife had joined in a sale of: 
paraphernal property, and had acknowledged the receipt of the price together. 
After the failure of the husband, the wife claimed the price thus received, as a 
mortgage creditor, on the ground, that if the husband and wife join in selling 
paraphernal property, the price is presumed to have been received by the hus- 
hand. The court, in that case, held, under another principle of the Spanish 
law, limiting the rule upon which the plaintiffs’ counsel relies, that where the 
administration of the wife’s paraphernal estate is entrusted to the husband, he 
is responsible for the value, if it should be alienated during marriage, unless it 
be shown that the price was applied to her benefit; that the presumption was, 
that the husband had received the price; and that the burden of proving, that 
the wife administered her paraphernal estate, was thrown upon the creditors 
who claimed adversely to her. 

We are not aware, that the code has made any change in the law; and under 
the belief that it had not, we applied the same principle, in the case of Vitrac 
y. Rey, Curator, 2d Ann. 821. 

The origin and amount of the defendant's claim are abundantly shown. The 
receipt of her husband was given, not to herself, but to her mother, who had 
purchased her share in the succession of her father. It is not shown, that the 
defendant had the administration of her paraphernal estate, or that the sum 
named in the receipt has been applied to her benefit for things which her hus- 
band was not bound to furnish her. Under that state of facts, the evidence is, 
in our opinion, conclusive. 

It has been urged, that the sale from Deranco and wife to Mrs. Nagel, was 
hot a serious contract. But on this point, as on the sufficiency of the proof of 
the defendant’s claim, the district judge considered the case too plain for an 
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appeal ; and we'cannot'say that he erred. The evidence in the record is totally GILLETT 
insufficient to prove, the simulation alleged; nor have proper parties been made Beenie 


for such an issue. 

The defendant having shown mortgage claims to the full amount alleged by 
her, it is clear that this action cannot be maintained. 

The judgment is therefore affirmed, with costs. 


Tue State v. Jackson, a Slave. 


In the trial of a slave under the act of 1st of June, 1846, the law does not require that he 
should be tried in the ward in which the offence was committed. It is sufficient, if the 
trial takes place in the parish in which the offence was committed. 

Where ten jurors are summoned under the act of 1st of June, 1846, to try a slave, and one 
of them is excused upon his own request, upon the ground he did not understand the 
English language ; this does not vitiate the proceedings, because by the act, nine jurymen 
constitute a quorum. 

The act of 29th of May, 1846, authorizing juries to qualify their verdict in capital cases, by 
adding “without capital punishment,” applies only to free persons ; but where that gualifi- 
cation has been added to the conviction of a slave, it is not for him to complain of the 
modification of the sentence in his favor. 

Where the jury had found a slave guilty of arson, without capital punishment, and the 
justices sentenced him to imprisonment for life, in the penitentiary ; He’d : the sentence 
was legal, and carried out the manifest intention of the jury. 

The Supreme Court will not revise upon a writ of error, in a criminal case, the decision 
of the court of the first instance, upon refusing a new trial, upon grounds which rested on 
the exercise of the discretion of the judge of that court. 


PPEAL from the Justice Court of the Parish of East Baton Rouge, P. A. 
Walker and T. R. Dufrocq, Justices. Isaac Johnson, Attorney General, 
for the State. G. S. Lacey and Loucks, for the appellants. 

This case was appealed upon the following assignment of errors: ‘1st. That 
it does not appear from the record, that the trial of the accused was had in the 
ward in which the justice resided, before whom the complaint was made; but 
on the contrary, and so is the fact, it was had in a different ward. 2d. That 
Leon Bonnecaze, who had been summoned as a juror, was set aside without 
legal excuse. 3d. It appears from the record, that but nine jurors were sworu, 
to constitute said tribunal, whilst the statute requires ten. 4th. That the jury 
was unauthorized to find any other verdict than, either, one of guilty, not guilty. 
or for the infliction of corporeal punishment; and that no sentence can be ren- 
dered by the court upon the present finding. 5th. That no judgment can now 
be entered up against the accused, the tribunal being dissolved, and the justice 
or justices having failed to sign a sentence to be put in execution, by and with 
the concurrence of the jurors assisting at the trial. 6th. Upon the ground 
of newly discovered evidence, as set forth in the following affidavit, to wit : 

‘George S. Lacey, agent for the owner of, and attorney and counsel for, the 
accused, being duly sworn, doth depose and say : that since the trial of this cause, 
this deponent has discovered evidence important to the accused, of which, at the 
time of the trial, he was ignorant, and which he could not with due diligence, 
have obtained before. That this deponent expects to prove by Richard Loucks, 
Andrew Lesage and John R. Dufrocqg and others, that the slave Eliza, the 
principal witness against the accused, had been previously tried and convicted for 
75 
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an assault upon the person of a white woman. He also expects to prove, by 
Alexander Shaw and by others, that the said Eliza had been severely threatened 
and whipped until she made the disclosure, that the accused had committed the 
crime whereof he has been convicted. This expectation heing grounded upon 
the statement of said Shaw, made to Charles La Noue and others, and the said 
newly discovered evidence this deponent intending to offer, for the purpose 
of showing the manner in which she was originally induced to fix the crime 
upon the accused ; for the further purpose of showing that she swore falsely in 
the previous trial, when she stated, as she did, that no force had been used ; and 
lastly, to be offered for all legal purposes. Furthermore, this deponent expects 
to prove, by Wm. Taylor, and by other competent witnesses, the bad, vicious, 
and immoral character of the said liza; and furthermore, by a slave said to 
belong to Duplantier, that the said Eliza had made threats against the accused ; 
and that he expects to prove, by Andrew Lesage and others, that the character 
of the accused is so bad, vicious, and wanton, as to have compelled her mistress 
to have her tried and confined for days atatime. And this deponent further 
says, that this affidavit is not made for the purpose of delay, but to secure sub- 
stantial justice for the accused ; and that this deponent has good reason to believe, 
and does believe, that upon a subsequent trial of this cause, the accused will 
be enabled to make a substantial defence upon the merits.” 

The judgment of the court was pronounced by 

Preston, J. Jackson, a slave belonging to Mrs. Newcomb, was accused of 
having, on the night of the 13th of September, 1850, set fire to the dwelling- 
house of Mrs. Shaw; was tried and convicted of the crime, and sentenced to 
imprisonment for life in the penitentiary. From the sentence, he has appealed. 

In support of his appeal, he alleges that the second section of an act, approved 
on the 1st of June, 1846, relative to the trial of slaves, requires, that whenever 
it shall be necessary to try a slave accused of a capital offence, the justice of 
the peace before whom complaint is brought, shall notify a justice, resident in 
an adjoining ward, and shall require such justice to attend at his office the day 
after, for the purpose of choosing ten persons, owners of slaves, to assist at the 
trial of the accused. It is said, it appears from the record, that the trial was 
had*in an adjoining ward from that in which the justice held jurisdiction, before 
whom the complaint was brought. 1. That does not appear by the record. 
Perhaps it might, by the police jury laws of the parish of East Baton Rouge, 
establishing the boundaries of wards, which are cited, but not brought before 
us. 2. The law does not expressly require, that the trial should take place in 
the ward in which the complaint was made, but only that the magistrate, before 
whom the complaint is made, should require the attendance of a magistrate from 
an adjoining ward, at his office, to select ten owners of slaves to assist in trying 
the accused. It would be more conformable to principle, to try the slave in the 
ward in which the offence was committed, than in that of the magistrate before 
whom the complaint is made, if they be different. But, if he is tried in the 
parish, he has all the advantages of a trial in the vicinage, which is accorded by 
law to free white persons, and cannot reasonably complain. Publicity in trials is 
the greatest protection of innocence, and security to the community that crimes 
should not go unwhipt of justice.- The accused was tried in the office of the 
mayor of Baton Rouge; probably, taking the year through, the most puble 
place in the parish. 

Leon Bonnecaze, one of the persons chosen and summoned to assist at the 
trial of the accused, was excused, at his own request, from sitting on the tribu- 
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nal, ‘on account of his incompetency to understand the ‘English language, to 
judge of the evidence as it was given ;” not, as urged by the defendant, because 
he was decided by the court to be an incompetent juror. The law confided to 
the two justices of the peace, to choose the jurors to compose the tribunal. 
‘They exercised a wise discretion in excusing Mr. Bonnecaze, tor the reasons 
assigned, and which would have been highly advantageous to the accused, if he 
had been innocent. 

It is next contended, that an express provision of the act of 1846, providing 
for the trial of slaves, was violated by empanneling nine, instead of ten, slave- 
holders, for the trial. ‘The third section of the act required the magistrates to 
select and summon, within three days if possible, ten owners of slaves, residents 
of the parish, for the purpose of forming the tribunal. This was done, and the 
jurors appeared at the time and placed fixed for the trial. Mr. Bonnevaze was 
then excused for sufficient cause; it was more proper to excuse him before, 
than after being sworn. By the fifteenth section of the act, the nine remaining 
jurors constituted a quorum for the trial. The law thus established a tribunal 
of ten jurors, but declared nine a quorum of the tribunal. From whatever cause 
one failed to sit upon the trial, the remaining nine constituted a quorum, and 
formed, with the magistrates, the tribunal required by law. 

It is urged, that the tribunal, under the ninth section of the act of 1846, eould 
only inflict corporeal punishment, and not imprisonment for life. This court 
decided the contrary, in the case of The Stale v. Lewis, a slave, after a care- 
ful comparison of the seventh section of the act of 1843, “to amend the Black 
Code,” with the ninth section of the act of 1846, ‘* relative to the trial of slaves.” 
We have attentively weighed the arguments in the present case, and recon- 
sidered the reasons given for the former opinion of the court, and are satisfied 
the decision was correct. 

In the opinion given by this court, in the case of The State v. Lewis, the 
court referred to the act of the 29th of May, 1846, authorizing jurors to qualify 
their verdict in capital cases, by adding, “ without capital punishment,” and upon 
the verdict thus rendered, requiring the court to sentence the convict to hard 
labor for life in the penitentiary. ‘That act was intended for the government of 
free persons alone, and the tribunal, in the present case, may have been misled, 
by the reference to it, into an error in the form of their verdict, of “guilty, with- 
out capital punishment.” But their intention is palpable to punish the convict 
with perpetual imprisonment, and it is not for the slave to complain that they 
extended to him the leniency expressly provided for free persons, and in the same 
form. The fourteenth section of the act, relative to the trial of slaves, then, 
expressly applies to the case: ** No proceedings had in accordance with this act, 
shall be annulled or impeded by any error in form.” And for this reason, the 
fitth ground relied upon by the counsel of the accused, for the reversal of the 
judgment, is untenable. 

It is urged, that no judgment should have been entered up against the 
accused,—the tribunal having dissolved without concurring in, and signing, the 
sentence afterwards signed by the justices, to be put in execution. A decree, 
or sentence, was unanimously pronounced and signed by the jurors and muagis- 
trates composing the tribunal, which was intended to subject the accused to 
imprisonment for life; and which, as to free persons, could mean nothing else. 
Being informal, and not express to that effect, the magistrates afterwards put the 
sentence into legal form, expressing what we know was intended, and signed it. 
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We should disregard the law just quoted, if we permitted an immaterial infor- 
mality to prevail over a substantial conviction and sentence of a slave,to a very 
mild punishment for an enormous crime. 

Lastly, it is contended, that a new trial should have been granted by the magis- 
trates, upon the affidavit, that material evidence had been discovered after the 
conviction. The reasons given by the magistrates for refusing it, are satisfac- 
tory, even if this court could revise the exercise of their discretion on this sub- 
ject, by a writ of error. This court has held, in the case of The State v. Hunt, 
and in other cases, that it has no power to do so. 

The attention of the court is further called to the fact, that D. D. Arden, 
who sat upon the tribunal, was not an owner of slaves, as required by the second 
section of the act of 1846, relative to the trial of slaves. The fact was ascer- 
tained before he was sworn. He was neither challenged, nor a bill of excep- 
tions taken to the decision, that he was a competent juror. The accused took 
the chance of a favorable verdict from him, and cannot now complain. Besides, 
upon the authorities cited in the case of The State v. ————, just decided, 
we are of opinion, that neither a new trial can be granted, nor the arrest of 
judgment ordered after verdict, on the ground that a juror, who sat upon the 
trial, was incompetent. This view of the point renders it unnecessary for us 
to examine the question, whether Arden was not a competent juror, inasmuch 
as his wife was an owner of slaves, the revenue from whose labor belonged to 
him, rendering him as deeply interested in the proper trial of slaves, as if the 
title to a slave were in him. 

The judgment of the district court is therefore affirmed, with costs. 


ParapisE, Lawrason & Co. v. Sun Murvat Insurance Co. 
Tue Same rv. THe New Orteans Insurance Co. 
THe SaME v. NASHVILLE Marine ann Frere Insurance Co. 


In an action on a policy of insurance, where the defence is, that the loss was occasioned by 
the barratry of the master, he is a competent witness for the plaintiff. The objection goes 
only to his credibility. 

The question of whether a witness would believe another witness, who had testified, on 
oath, cannot be put, unless a knowledge of the general reputation of the witness sought to 
be discredited, is first proved by the witness interrogated. 

Testimony of previous statements of a witness, different from his testimony, cannot be intro- 
duced, without having given the witness an opportunity of accounting for the contradiction 
between his previous statements and his testimony. 

Where A. B. & Co. have effected an insurance in their own name, for the benefit of whom 
it may concern, and it appears to have been their intention to have insured for the benefit 
of another person, they will not be allowed to recover on the policy in their own right, 
although they may have become interested, by assignment, inthe property insured. 

The assignee of a policy of insurance, takes only the rights of the assignor; and cannot escape 
the consequences of a defence of barratry, which would have prevailed against the 
assignor. 

Where, from the circumstances of the case, a policy is indivisible, and there is a good defence 
against one of the parties interested in it, the other cannot recover on it. 

Where the owner of a vessel, who has himself supplied the cargo, effects an insurance upon 
freight, in case of loss, he can recover, not the profits he might have made, but the usual 
and reasonable rate of freight for the voyage at the port of departure. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
J. Finney, C. Roselius and R. Hunt, for plaintiffs. Benjamin and Micou, 
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{Grymes and Ma; ybin, for defendants. The judgment of the court was pro- PaRapisz 
‘nounced by Sun Moros: 

Suet, J. The above-mentioned suits, which, by consent of parties, were 18s. Company. 
tried together before a jury, are on three policies of insurance, executed by the 
defendants in favor of Paradise, Lawrason §; Co., ‘on account of whom it may 
concern.” One by the Sun office, to the amount of $15,000, on freight of the 
ship Russia; another by the New Orleans office, on said freight, to the amount 
of $7000; a third by the Nashville office, on the ship Russia, to the amount of 
$12,000. The perils taken upon themselves by the underwriters are, among 
others, ‘ barratry (except embezzlement or theft) of the semen unless the 
insured be an owner of the vessel.” 

There was a verdict for the plaintiffs in the court below, for the full amount 
of each policy. A new trial was refused by the district judge, and the defen- 
dants have appealed. The ship and cargo were destroyed by fire atier the 
inception of the voyage. The principal ground of defence urged in argument is, 
that the Russia was barratrously set on fire by the captain; and so the defen- 
dants are discharged, the policy excluding the liability of the underwriters for 
barratry of the master, if the insured be owner of the vessel. Much of the 
argument was also directed to impeaching the good faith of Knapp, the owner 
of the Russia. 

Before noticing the merits of the cause, it is proper to act upon certain bills 
of exception, taken by the defendants, to the admission of evidence. The first 
bill of exceptions is, to the competency of Wilson, the captain of the ship, * on 
the ground of interest, inasmuch as the defence rests on the charge of barratry 
and deviation against the said witness, while acting as master of said ship Rus- 
sia; whereof the owner, Knapp, is a party in interest with the plaintiff herein.” 
The authorities upon which the defendants rely to support this bill are, 2 Star- 
kie, 652, Edit. 1837, citing two decisions of Lord Kenyon in 1 Esp. 339, and 6 
Esp. 27. 1 Greenleaf on Evidence, 439. 5 Bos. and P. 374. 13 L. R. 213. 
Some other cases are cited, which seem not sufficiently relevant to require par- 
ticular notice. 

The doctrine enunciated in Nicholson v. Patton, 13 L. R. goes to this extent, 
that an agent cannot be a witness for his principal, in an action brought against 
his principal on account of the negligence of the agent. The case in 1 Espinasse, 
was an action to recover the loss on a policy of insurance on ship and goods, at 
and from the Bahama islands to Liverpool. The loss was charged to have 
occurred by barratry of the captain, for which risk the underwriter was liable. 
The barratry alleged consisted in taking the ship out of her course to chase and 
capture vessels, and afterwards to Bermuda, where she was lost. The under- 
writer, the defendant in the cause, called the captain as a witness, to prove that 
this was done by the consent and with the knowledge of the owners. It was 
held, that he was incompetent, without a release from the underwriter, upon the 
ground that he was interested to defeat the plaintiff. If the plaintiff obtained a 
verdict, the defendant might have his action against the captain, the loss having 
arisen from barratry, which was his act. 

The case in 6 Esp. we have not been able to refer'to. In the paragraph of 
Mr. Greenleaf’s work above cited, he speaks, among other cases, of the incom- 
petency of a shipmaster, in an action by his owner against underwriters, where 
the question is, whether there has been a deviation ; and says, he is incompetent 
to give testimony, the direct legal effect of which will be, to place himself in a 
situation of entire security against a subsequent action. Hecites the case of 
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Dr. Simonds v. De La Com. 5. Bos. and Pul. The opinion of Chief Justice 
Mansfield upon the point, is av obiter dictum. 

It seems to us, that the question to be examined, in testing the competency 
of captain Wilson, is, whether it be true that the success of the plaintiff, who 
offered him as a witness, would place him in a situation of security against 
a future action. Now. this question must necessarily be answered in the negative. 
For although, if the plaintiff succeeds, he will have no action against the captain, 
yet the defendant would not be estopped by the judgment in this cause from pro- 
ceeding against the captain, and recovering from him a full indemnity for the 
amount paid under judgment to the plaintiff, upon proving that the captain had 
barratrously destroyed the vessel. Whatever, therefore, be the result of the 
cause, the door of litigation against the captain remains open. 

There is another view of this matter, which seems to us important, and that 
is, the necessity of the case, where the loss occurs at sea. To whom can the 
assured resort, for proof of the circumstances of the vessel’s navigation and loss 
upon the ocean, but to those on board of her, who are his own employees ? And 
if we exclude the captain, we exclude the person, of all others on board, who by 
reason of his nautical skill, the control he exercises, and the nature of his duties 
generally, is to be supposed best capable of giving accurate information upon the 
subject of the voyage. We may add, that under the usages of commerce, the 
testimony of the captain, on the subject of the loss, in the form of a protest, is 
uniformly required from the owner by the underwriter, as preliminary ‘proof; 
and there seems au inconsistency, in refusing to hear him afterwards on the wit- 


ness stand. We are therefore of opinion, that the district court did not err, in 
permitting Wilson to testify as a witness for the plaintiffs. See also the opinion, 
upon the same point, of the Supreme Court of Ohio, in Howell v. Cin. Ins. Co- 
7 Hammond, 283. We have considered this question of competency, with refer- 
ence to the pecuniary interest of Wilson, which is the sole light in which the 
matter is to be regarded, in acting upon the bill of exception. So far as his 
feelings and reputation are concerned, he is unquestionably interested in the 
success of the plaintiffs. A cloud is cast upon-his character, which a verdict for 
the plaintiffs might dissipate. But this consideration goes only to his credibility. 

The next bill of exceptions is in these words: ‘ Be it known, that on the trial 
of this cause, the counsel for the plaintiffs asked several of the witnesses, whe- 
ther they would believe on oath Eliza Harris, Josephine Chambers and Mar- 
garet Ross, witnesses for the defence. The counsel for defendants objected to 
the question, on the ground that the opinion of a witness, as to the credibility 
of another, was inadmissible ; that it allowed the witness to usurp the functions 
of the jury ; that it was the introduction of a collateral issue, rendering necessary 
the summoning of a fresh array of witnesses, whose opinions might, in turn, be 
attacked and defended ; that it was allowing vent, in a court of justice, for feelings 
of personal spite and malice, was not an inquiry of fact, and was subversive 
of the good order of judicial proceedings. But the court overruled the objec- 
tion, allowing the question, &c.”’ 

It will be observed, that the bill of exceptions does not show, that the question 
was put without previous inquiry, touching the general reputation of the per- 
sons in question. Where these preliminary inquiries have been made, we have 
no doubt, that the question we are considering may be put. It is not to be 
supposed, that jurymen are personally acquainted with the character of all the 
witnesses that come before them; and when they are called to find out the 
truth, by means of.the testimony presented to them, it is indispensable, for the 











fA 


NEW ORLEANS, JUNE, 1851. 599 


purposes of truth, that they should know how far portions of that testimony PaRapise 
are entitled to credence. The inconvenience suggested, is a serious one; but the gyy a AL 
exclusion of necessary information from the jury, would be a much greater evil. 8s. Company. 

The next bill of exceptions is in these words : ** Be it known, that on the trial 
of this cause, the counsel for the plaintiffs offered in evidence the testimony 
of Charles Redfield, as taken under commission, and annexed to, and made 
part of, this bill of exceptions, for the purpose of attacking the testimony, and 
impeaching the credibility, of the witness Dunlap, by showing that he had made 
to said Redfield, statements of the fucts relating to the less of the Russia, 
different from those by him made on the trial; to the introduction of which 
testimony, the counsel for defendants objected, on the ground that this mode 
of attacking and impeaching the credibility of a witness, was inadmissible, unless 
the witness thus attached had been himself interrogated, as to the facts of his 
muking such contradictory statements, and an opportunity given him of accoun- 
ting for the contradiction. But the objection was overruled, and the evidence 
admitted, &c.” We think, the objection should have been sustained. See the 
Queen’s case, 2 Brod. and Bing, 313. Greenleaf on Evid. § 462. Fletcher v. 
Fletcher, Sth Ann. 408. 

The fifth bill of exceptions was taken to the admission, in evidence, of certain 
documents, being a power of attorney given by Knapp to Paradise, Lawrason 
§ Co., an assignment of the freight list of the Russia, certain acceptances, Kc., 
which will be noticed more particularly hereafter, upon the ground of irrelevancy 
to the issue, and inadmissibility under the pleadings. We think, the objection 
was properly overruled. 

Paradise, Lawrason § Co., in their petition, say, that they sue on their own 
account, and for the use of Frederic H. Knapp. They allege, the execution 
of the policy by the defendants, on the freight of the Russia, and that they were, 
at the time of its execution, and from thence, until and at the time of the loss, 
interested in the freight, to an amount of $25,280 77. That Knapp was at said 
date, and thence, until the time of the loss, the owner of the Russia, and of the 
freight, and interested therein, subject, nevertheless, to the interest of Paradise, 
Lawrason § Co.; and the insurance was effected for their own use, to the extent 
of their said interest, and for the remainder, for the use and benefit of Knapp, 
by whom they, Paradise, Lawrason § Co., were duly authorized to act in the 
premises. 

The plaintiffs contended, in the court below, and here, that if the ship was 
destroyed by the barratry of the master, it did not affect the right to recover, so 
far as their interest was concerned, but was only available to the underwriters 
quoad the interest of Knapp. 

On the other hand, it is contended by the defendants: First, that Paradise, 
Lawrason & Co. are not insured by the policy; and this proposition they rest 
upon two grounds: first, that Paradise, Lawrason & Co. had no insurable inter- 
est in freight, which is the subject of the policy ; secondly, that even if they 
had an insurable interest in freight, they did not insure themselves in point of fact. 
They also contend, that even if they are insured, under the circumstances of the 
case, and the terms of the policy, for their own interest, they cannot recover, 
unless Knapp could, because the policy is indivisible. Before considering 
this proposition, it is necessary to notice the relations which existed between 
Paradise, Lawrason & Co. and Knapp, before and at the date of the policy. 

In 1849, at which time there was great excitement on the subject of Califor- 
nia, attracting thither crowds of emigrants, and exciting, also, in an extraordi- 
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nary degree, a spirit of mercantile adventure, the plaintifis and Dr. Knapp 
became jointly interested in the ship Dalmatia; and despatched her to Califor- 
nia, on joint account, in the month of October. Knapp and the plaintiff also 
shipped cargo in her, for.joint account. In November, he purchased the Russia 
at the price of $16,000; paying $9000 in cash, and the residue in his note at 
ten months. In the same month, Paradise, Lawrason § Co. accepted, for his 
accommodation, his seven bills, for a total sum of $19,000, at ten months; and, 
in the following January, they accepted, in like manner, for him, another bill 
fur $5000. At the date of these nine acceptances, a written contract was signed 
by Knapp and Paradise, Lawrason & Co., in which, after reciting their accept- 
ance for his accommodation, and their understanding, that he was to furnish 
Paradise, Lawrason & Co. the means of taking them up at maturity; he, to 
secure them, assigns to them his half interest in the freight list of the Dalmatia, 
then on her voyage to California; his half interest in all goods shipped per the 
Dalmatia, on joint account, and in their proceeds, and all-his interest in all 
policies taken out by Paradise, Lawrason & Co., for joint account, on the 
Dalmatia, her freight and eargo. ‘Also, the freight list of the ship Russia, 
about td sail from this port to San. Francisco, California ; also, all my interest in 
and to all policies of insurance to be taken out on the said ship Russia, her 
freight list, proceeds of cargo, if any should be shipped on her, on my own 
account,” &c. All which proceeds, or the balance thereof, ‘after paying the 
said drafts, are to be paid over to me by the said Paradise, Lawrason § Co., 
who hereby accept this assignment, with its conditions, by signing the same.” 

On the same day, Knapp executed, in favor of Paradise, Lawrason § Co., 
an instrument, by which he constitutes them his agents, to act for him in all 
mercantile transactions in California, which may arise out of any shipments of 
goods already made, or to be made to that country; to dispose of the goods and 
collect proceeds; to collect freights of any vessel he may consign to them there ; 
and, generally, to manage and protect his business and interests in California. 
In consideration of the mercantile services of his agents, he agrees to pay them 
ten per cent on the whole of the freight list of the Dalmatia, excluding property 
shipped on joint account; on proceeds of stores and articles shipped on hoard the 
Dalmatia, on joint account, if sold, ten per cent; on proceeds of the Dalmatia, if 
sold, five per cent. He also agreed to pay the usual commissions charged in 
New Orleans, on the entire freight list of the Russia, then being loaded and 
consigned to Paradise, Lawrason & Co., in the port of New Orleans, as well 
as on the whole cargo, including that which might be shipped by him on his 
own account; the Russia to be consigned to Paradise, Lawrason & Co., or their 
substitutes, at San Francisco. It was further stipulated, that in case of loss, or 
partial loss, of either the Dalmatia or the Russia, Paradise, Lawrason & Co. 
were to be paid * five per cent for settling insurance, according to custom.” 

On the 24th January, 1850, a notarial act was signed by Knappand Paradise, 
Lawrason § Co., in which he acknowledges, that they have accepted, for his 
accommodation, his bill for $5000, at nine months from the 22d of January, and 
that he is to furnish means to take it up at maturity. He refers to the agree-” 
ment of the 27th of November; and places this bill ‘‘in the same position as the 
seven others, by which the said acceptors will be secured by the assignment and 
sureties, contained and set forth in the said private agreement.” 

The policies in these cases were, as we have already said, in the name of 
Paradise, Lawrason & Co., **for account of whom it may concern,” on ship 
and freight, to the amount of $34,000. There were two other policies on 
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freight in the Tennessee office, for a total amount of $20,000. On the lstof Parapisz 
February, the plaintiffs addressed a letter to their New York correspondent, — 
desiring him to effect insurance on merchandise, for account of F. H. Knapp, 1%s- Companr. 
loss, if any, payable to Paradise, Lawrason & Co., to amount of $25,000. The 

vessel sailed on the Sth, and was lost on the 7th of February. The acceptances 

were taken up at maturity by the plaintiffs. During the lading of the Russia, 

the plaintiffs, as Knapp’s agents, made cash advances, in the ship’s business, to 

the amount of $2000 and upwards. In the account of Knapp with the plain- 

tiffs, they charge him the premiums paid for insurance, and credit him with the 

amount of $15,000 received on compromise from the Tennessee office, on the 

15th May, 1850. 

It thus appears, that Paradise, Lawrason & Co. had come under heavy 
advances of their credit and cash, upon the faith of the expected freight list, of 
which a formal assignment was made to them for the purpose of securing them; 
and which freight, as assignees, as well as in their capacity of agents and con- 
signees, they had authority to control and collect. As such assignees fora valu- 
able consideration, their interest subsisting at the date of the policy, and down 
to the time of the loss, they must be considered as having an insurable interest 
in the freight, the subject matter of the insurance. 

We incline to the opinion, that a policy on freight, eo nomine, may be con- 
sidered as covering such an interest as is above described, although the question 
is not, perhaps, free from difficulty, as Paradise, Lawrason & Co. did not hold 
either the legal or equitable title of the ship. But assuming that the interest of 
Paradise, Lawrason & Co. in the freight might be covered by an insurance on 
freight ¢o nomine, the question remains, whether that interest was in point of 
fact covered by these policies; and this question must be determined by ascer- 
taining their intention. 

At the argument, we had doubts whether this point of the defence could be 
maintained; but we are of opinion, from our subsequent examination of the 
evidence in the cause, that it was not their intention to insure their own interest, 
but the interest of Anapp. We consider this as resulting from the fair inter- 
pretation of the terms of the assignment, which contemplated that they should 
effect insurance for him, and hold the policies so to be effected, for their security, 
collecting the amounts insured, in case of loss, and crediting it to him in account, 
when collected ; from the stipulation in the power of attorney, allowing them 
five per cent for collecting the policies; from the fact, that they have charged 
him with the entire premiums of insurance, and credited him with the whole 
amount collected ; from the language of their letter of the 1st February, 1850, 
ordering insurance on cargo “ for account of Knapp, loss, if any, payable to 
Paradise, Lawrason § Co.;” which cargo, under the written agreement, stood 
on the same footing of assignment and security as the freight list. Some of 
these facts standing isolated and alone, might not, perhaps, suffice to establish 
the intention of the plaintiffs. But all the evidence construed together, justifies 
the conclusion, that the policies were intended to cover Knapp’s interest, and, 
as such, to be held by Paradise, Lawrason & Co., for their security under the 
assignment. Knapp, therefore, must be regarded as the assured, and Para- 
dise, Lawrason & Co. as the assignees of the assured. As such assignees, they 
take his right under the policies, and cannot be permitted to escape from the 
liability of barratry, upon the ground that they had insured their own interest, 
and were not the owners of the vessel. 
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But even if the policy were intended by the assured, as the plaintiffs them. 


Sux Morvar 8¢lves allege, to cover the interests both of Knapp and of themselves, and does 
Ins. CoMPANY. by its terms cover them, still the policy, under the circumstances of the case, is 


indivisible; and if, by reason of the exception, Knapp could not recover in case 
of barratry by the master, the plaintiffs cannot recover, even to the extent of 
their interest. ‘The defence of barratry, if good against Knapp, is good against 
them. 

In construing a contract of insurance, we are construing a contract uberrime 
fidei. In giving Paradise, Lawrason & Co. a policy on freight, the underwriter 
had just reason to suppose, in the absence of explanation, that he was dealing 
with the owners of the vessel, or at least with parties closely associated in 
interest with the owner; and if so, the assured by the terms of the policy was, 
in the contemplation of the underwriter, agreeing to take upon himself the risk 
of loss by barratry of the master. We do not think that this view of the case 
conflicts with the general doctrine, that the special nature of the interest need 
not be disclosed where the subject matter of the insurance is properly described, 
or, at all events, that it is more than a reasonable and fair limitation of that doc- 
trine. The reason, or certainly one of the reasons, of that doctrine is, that in 
general the nature of the title or interest of the assured, whether legal or equi- 
table, absolute or partial, is without influence on the general risks of the policy, 
the perils of the sea, seizure, capture, etc. Moreover, the payment of the loss 
to the plaintiffs enures as certainly to the benefit of Knapp, as a payment to 
himself. For they, under their contract, are bound immediately to apply the 
proceeds of the policy to the satisfaction of their advances. So that, in sub- 
stance, if the loss was by barratry, Knapp recovers for a loss for which he had 
agreed to ask no indemnity. 

We, therefore, do not concur with the learned judge in his charge, that if the 
jury were of opinion that Paradise, Lawrason & Co. had, in their own right, an 
insurable interest, and insured that interest on their own account, they can 
recover; and that the clause, concerning the barratry of the master, excepts 
only the case where the assured is owner of the subject insured. We think 
the charge should have been, that if the jury believed the policy was effected, 
as alleged by petitioners, to cover the interests of Paradise, Lawrason § Co., 
and of Knapp, the exception concerning barratry applied alike to both; and that, 
if the loss was by barratry of the captain, neither could recover. 

The defendants asked the court to charge the jury, ‘that freight upon owners’ 
goods, although insurable as and under the denomination of freight, yet the 
amount of such freight is to be measured by the additional value given to such 
goods, by the transportation of them from the port of departure to the port of 
destination, to be calculated on the value at the port of departure.’ ‘The court 
refused so to charge; but told the jury, that the value, or interest, depends on 
the rate of freight at the port of departure; and the merchant, in apportion- 
ing it, is bound, in fairness, to fix it at that rate which was then the fair and 
market rate of freight, at the time of loading the cargo; for that, he charged 
the jury, was the measure of the interest which the shipowner had, under the 
policy on freight. 

The term, freight, said Lord Tenterden, as used in policies of insurance, 
means the benefit derived to the shipowner from the employment of the ship. 
It is the same thing, he observed, to the shipowner, whether he receives that 
benefit of the use of his ship, by a money payment, from one person who char- 
ters the whole ship, or from various persons who put specific quantities of goods 
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on board, or from persons who pay him the value of his own goods at the port Panavise 
of delivery, increased by their carriage in his own ship. ‘The assured may fairly gyy Morvan 
consider that additional value as freight, and so term it in the policy. Flint v, Ixs. Company. 


Fleming. 1 Barn. and Adolphus, 45. Mr. Arnould, in his very valuable trea- 
tise, after citing this opinion of Lord Tenterden, adds: “ Accordingly, it is now 
established law in this country that the assured, under a general insurance on 
freight, may recover the profits he expects to make by carrying his own goods 
in his own ship on the voyage insured.” Arnould on Ins., p. 221. And Mr. 
Phillips uses the following language: ‘* Where the owner of the ship is also the 
owner of the cargo, a policy on freight will cover the interest arising on the trans- 
portation of the cargo. In such case, the profits of the voyage, says the Supreme 
Court of Massachusetts, may be insured under the denomination of freight.” 1 
Phillips, 197. Upon this expression, profits, used by the commentators, and found 
in some of the decisions, the learned counsel for the defendants base the argument, 
that the claim of the assured, in this case, for loss of freight, so far as his own 
goods are concerned, must be controlled by the inquiry, what would have been 
the enhanced value of Knapp’s goods at San Francisco? We think, the argu- 
ment gives an undue weight to an incidental expression; and does not comport 
with the true theory upon which the doctrine (above stated in the language of 
Lord Tenterden) rests, or with the mode in which it has been applied in prac- 
tice. Freight is the price of the carriage of the cargo; and is the shipowner’s 
compensation for the employment of the ship, his return for the labor and capi- 
tal which he employs in the purposes of commerce. If he carries a cargo 
belonging to another person, he receives his compensation in the price paid by 
that person for the carriage. If he carries his own cargo, he may be fairly con- 
sidered as charging the price of the carriage to the goods, and crediting the ship 
in account; expecting the goods to reimburse their outlay, upon their sale at the 
port of destination. The argument, on the part of the defendants, confounds 
the freight of the shipowner’s goods, that is, the price or expense of their car- 
riage, with the profits on those goods at the port of destination. But those profits 
depend upon many circumstances, independent of the home value of the goods 
and the costs of transportation. They depend, as was properly argued for the 
plaintiffs, on the favorableness or unfavorableness of the foreign market when the 
goods reach there; which is not controlled merely by the home value and the 
cost of transportation, but by the proportion of demand and supply in that mar- 
ket, the prosperity or embarrassment of commercial affairs; in short, a variety 
of circumstances, independent of the home value and freight. Both these have 
their value; yet the profits may be much, or nothing. In practice, the mode of 
calculating the loss, suggested by the defendants, has not been followed; and so 
far as our researches have gone, it has never even been contended for. 

In the case of Flint v. Fleming, the policy was on freight, on the ship Hope, 
atand from Madras to London. On the arrival of the ship at Madras, the crew 
were employed some days in discharging the outward cargo; and then, the ves- 
sel was lost in the Madras roads, by the perils of the sea. No purt of the cargo 
was then shipped; but the captain had purchased at Madras, by order and on 
account of the plaintiff, his owner, twenty-five tons of red wood. A commer- 
cial house had contracted to ship 122 tons of saltpetre; another person engaged 
to ship ninety tons of light goods; but as to those goods, there was no contract 
in writing. Thero was a verdict for the plaintiff. For what? The amount of the 
freight of all the goods. A motion being made for a new trial, Lord Tenterden, 
after the observations respecting freight of owner's goods, which we have 
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Paravisgk already cited, then notices the deficiency of proof, as to the light goods, and says 
Sux ; 7. the underwriters must have a new trial, upon that ground. ‘“ But,” he remarks, 
Ins. COMPANY. «she must, at all events, have a verdict against him for the amount of the freight 





on the red wood and saltpetre. It would, therefore, be advisable for the defen- 
dant to pay to the plaintiff, the costs of this action and the freight of the red 
wood and the saltpetre, and that he should undertake to pay the freight of the 
light goods, if, on reference to an arbitrator, it shall be found that there was a 
contract to ship those goods.” Accordingly, by the reporter’s statement, at the 
foot of the case, it appears, that the underwriter agreed to pay the costs of the 
action, and the freight of the red wood and saltpetre, and refer the other matter 


_ to arbitration. 


By examining the opinions of Bayley, J., and Parke, J., in that case, it will 
be seen, that they, in substance, understood, by freight of the shipowner’s goods, 
the expense of their carriage. So, in Devaux v. J. Anson, the idea of estima- 
ting the loss, with reference to the profits which would have been realized, is no 
where hinted at .in the evidence or the argument of the case, although, we 
observe, there was evidence to show what freight the assured had to pay to 
another vessel, after his own was lost. The argument of Sir William Follett, 
for the underwriter, seems to concede, that freight of owner’s goods and that 
of goods belonging to third persons, stand on the same footing. It is true, how- 
ever, that the policy on freight, in that case, was a valued policy. It is proper 
to add, that the standard of freight, according to the usual and reasonable rate at 
the port of departure, is recommended by the consideration, that it is something 
appreciable by both parties at the time of the contract. The other theory leaves 
matters afloat, to be afterwards controlled by distant and unforeseen contingen- 
cies. , 

When we speak of the usual and reasonable rate of freight at the port 
of departure, we must be understood, as contemplating the rate which could, in 
the ordinary and legitimate course of business, be obtained by the shipowner 
from others, for goods of like nature. Because the owner might find shippers, 
who would contract to pay him $50 per ton for the carriage of iron, or hard- 
ware, to California, does it follow, that he can properly estimate the freight on 
bricks, shipped by himself, at that rate? Putting freight on bricks at $55 per 
ton, as is charged in the ship Russia’s freight list, on bricks shipped by her 
owner, makes the freight at the rate of about $137 a thousand. Could a third 
person be found, who would have shipped bricks in the Russia, and contracted 
to pay that price for their carriage? A witness for the plaintiffs, on his cross- 
examination, says: ‘“‘he nevér knew any shipper on his own account to buy 
bricks here at nine dollars to twelve dollars a thousand, and pay freight for them 
at the rate of $137 50 per thousand, payable here, or at San Francisco.” A 
witness for the defendants, says: ‘‘I consider it madness to make such a ship- 
ment.” Advices from California, bearing date 31st October, 1849, and received 
by a merchant in New Orleans, on the 18th December, 1849, quoted bricks, as 
worth there, forty dollars a thousand. 

We have thus given our opinion upon the prominent questions of law, pre- 
sented in this case. Our inability to agree, upon two important points, with the 
ruling of the learned judge of the district court, is, perhaps, a sufficient reason 
for acceding to the application for a new trial, which has been earnestly pressed 
by the-defendants. But there is an additional ground for sustaining this appli- 
cation. Upon the substantial merits of the case, our minds are not satisfied to 
affirm the judgment. 
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The painful impression, that the conflagration of the Russia was not acciden- 


tal, which rested upon the mind of every member of this court, at the close of guy Murvat. 
the elaborate arguments of counsel upon the facts of this case, has not been Iss. Company. 


removed by a subsequent examination of the evidence. 

As this matter is to undergo further investigation, it is not necessary that we 
should comment, at length, upon the evidence. It is proper, however, that we 
should state the principal points of difficulty which our minds have encountered 
in the consideration of this cause. 

The vessel, after an interval of about fifty hours from her departure from the 
South West Pass, was destroyed by fire, at a distance of a few miles from that 
place. Was her position the consequence of adverse winds and currents, and 
the sailing qualities of the vessel, or was it the result of design? What pro- 
gress had the conflagration made, when the officers and crew abandoned her ? 
Could assistance have been rendered to save the vessel and cargo? Was it 
asked? Does Payson tell the truth, in saying that the captain told him there 
were ten or twelve barrels of powder on board ; and Snow, in his assertion, that 
no attempt was made by the towboats to put out the fire, on account of the 
report about powder? Was cargo for the owner’s account, to the extent 
asserted, on board the vessel at the time of her destruction? Is the showing 
of the freight list in the ordinary course of business? Was there over-insu- 
rance, actual or supposed? Did the asserted conversation of the captain with 
his paramour, before the loss, realty take place ? 

These points of inquiry are not all of equal importance or equal difficulty ; 
but they all have, in a greater or less degree, a material bearing upon the grave 
questions of accident or design, of fraud or good faith. 

It is therefore decreed, that the judgments of the district court be reversed, 
and that these causes be remanded for a new trial according to law; the costs 
of the appeal to be paid by the plaintiffs and appellees. 


Menicrpauity No. THree v. ANTOINE MicHovup. 


The 118th art. of the Constitution should not be interpreted in a strict or technical sense. 
It is sufficient, that the object of the law be stated in its title, according to the understanding 
of reasonable men. Where some of the provisions of a law fall under the constitutional 
prohibition, this does not annul the whole act, but only such portions as are not embraced 
in the title. 

Under the act of May 4th, 1847, the city councils had the power of taxing rural property 
within the limits of the city, in the same manner that urban property is taxed; but a dis- 
tinction between rural and urban property was made by the act of March 18th, 1850. 

The remission of a tax, by the city councils, is an extinguishment of the obligation; and the 
tax cannot be re-imposed. 

The power to lay and collect taxes has ever been understood to operate prospectively, and 
never retrospectively. 

Laws prescribe for the future. They can have no retrospective operation. C. C. 8. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 

J. S. Whitaker, for plaintiffs. Lewis and Bermudez, for defendant.. The 
judgment of the court (Slidell, J., dissenting,) was pronounced by 

Rost, J.. In the case of the plaintiffs against the Ursuline Nuns, 2d Ann. 

611, we refused to give judgment against the defendants, for a tax on real pro- 

perty not laid out into streets, which had been assessed at the same rate as 
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rights of the corporation to recover the tax, upon previously making a deduction 
on the assessment, as contemplated by the proviso of the 6th section of the act 
of 1805, incorporating the city of New Orleans. 

The plaintiffs have since passed ordinances making that deduction; and they 
now claim froin the defendant the reduced taxes on his property not laid out into 
streets, for theryears 1843 and 1844, and also the full tax for the year 1848, 
under the provisions of the act ‘to provide for the payment of the debts of the 
municipalities of New Orleans, approved on the 4th of May, 1847.” 

The defenceis, that the property taxed is situated out of the incorporated limits 
of the municipality; that, by law, the city of New Orleans, or either munici- 
pality, has not the right to levy taxes on property situated within its limits, until 
the city council shall extend to the property taxed equal support and privileges 
with the city and incorporated faubourgs, agreeably to the tax imposed; that the 
property taxed has never enjoyed the privileges and immunities granted to the 
properties situated in other parts of the municipality; that the defendant has 
always made his own roads, has no guards, nor light, nor anything else, from the 
corporation, to establish the équivalent of the amount of taxes claimed from him. 

The case is before us on the appeal taken by the defendant, from a judgment 
in favor of the plaintiffs. The defendant's counsel admit, that the issue is sub- 
stantially the same as was made in the case of the Ursuline Nuns. But they 
ask us to review that decision; and the grounds upon which its correctness is 
assailed by them, have been argued with marked ability. We are not prepared 
to admit the alleged injustice of the tax, as it bears upon the defendant and 
others in his situation; and if we were, this is not a matter upon which we can 
act. We must, within certain limits, apply the law as we find it written, and 
be guided exclusively by the established rules of interpretation, which can alone 
give it certainty. Fixed and precise rules, unbending alike for the rich and the 
poor, though they may, in rare instances, be productive of hard cases, are better 
than an arbitrary interpretation, which would leave the rights of litigants to the 
discretion and conscience of the judge. 

The sixth section of the act of 1805 provides, that lands within the limits of 
the city, not laid out into streets, shall not be taxed for the maintenance of lights, 

of the city watch, and for watering and cleaning the streets. With those excep- 
tions, there is no reservation on the power of the city government, under that 
section, to tax that property in common with all other within the limits of the 
city. 

The only acts of the Legislature which have restrained, or in any manner 
affected, the power of taxation given to the city government, by the act of 1805, 
are the act of 1813, the act of 1830, and the act of 1834. The act of 1813 is 
in these words: ‘* That so much of the sixth section of the act incorporating 
the city of New Orleans, passed in 1805, as gives the city council power to lay 
tax for the use of the city on the suburbs which are laid out into streets, out- 
side of the city and incorporated suburbs, shall be, and is hereby, repealed, with 
all acts having reference thereto, until the city council shall extend the afore- 
said suburbs equal support and privileges with the city and incorporated suburbs, 
agreeable to the tax that may be laid on such suburbs, by the city council.” It 
applies exclusively to property laid out into streets, and does not touch the power 
of the corporation to tax rural property. 

The act of 1830 defines unincorporated faubourgs to be, those which pay no 
tax to the city, inasmuch as they do not enjoy the same advantages as the other 

















NEW ORLEANS, JUNE, 1851. 


f said city. It clear] i ing M 
parts of said city clearly refers to the faubourgs dispensed from paying femeer agree 


taxes, by the act of 1813, and the definition it gives, cannot, upon any sound 
rule of construction, be applied to any others. 

The act of 1834 is entitled, ‘an act to explain the extent of the powers, 
vested by law in the mayor and city council of the city of New Orleans, and 
for other purposes.” The preamble of the act shows, that the main object of 
the Legislature in passing it was, to determine whether the corporate powers 
of the city government were to be extended to the unincorporated faubourgs, 
and other parts of the banlieue of the city, in the same manner as in the city 
proper and its incorporated faubourgs. 

The first, second, fourth and fifth sections of the act have alone reference 
to taxation. The first section authorizes a tax on carts, drays and carriages, over 
the entire limits of the corporation. The second section provides, that a certain 
class of carts, drays and carriages, which are not kept for hire, shall also be 
subject to taxation within the same limits. The fourth section authorizes the 
mayor and city council to appoint assessors of taxes. The fifth section defines 
the duties of the assessors, and authorizes the corporation to bring suit against 
all who are in default, to pay their taxes, together with eight per cent 
interest from the day on which they ought to have been paid. It also specifies 
how the corporation shall proceed against non-residents, and ends by this pro- 
viso: ** Provided also, however, that nothing contained in this section shall be so 
interpreted, as to give the right to the mayor and city council to tax any pro- 
perty not within the incorporated limits of the city.” This proviso is the only 
portion of the act that has any reference to the subject matter of this contro- 
versy, and the question is, whether it has repealed the limited power to tax rural 
property, given by the sixth section of the act of 1805. 

It is conceded, that the law does not favor repeals by implication; the legal 
presumption being, that the Legislature, when it entertains an intention, will 
express it in clear and explicit terms. But, it is urged, that the intention to 
repeal is to be inferred from the spirit and intent of the act of 1834, and the 
object which the Legislature had in passing it; that in 1832, the Supreme Court 
had determined, in the case of Laferranderie v. Mayor et al., that the corpo- 
ration had not the power to lay taxes on lands outside of the limits of the city 
aud the incorporated faubourgs, (3 L. R. 246,) and that, under that decision, the 
Legislature, in passing the act of 1834, took it for granted, that the power to 
tax rural estate within the incorporated limits of the city, did not previously 
exist. This may be as stated by counsel; but we are unable to perceive how 
it can assist the defendant’s cause. If it be an admissible presumption, that the 
lawmaker does not at all times know the state of the law, and that, in this case, 
the Legislature was not aware that, under the sixth section of the act of 1805, 
the power existed, it is clear that they could not have intended to repeal it. 
The wording of the proviso of the act of 1834, is not, in our opinion, sufficiently 
comprehensive to authorize a repeal of former laws, by implication, in any case ; 
and if, as alleged, it was adopted under the influence of an error of law, we 
could not, a fortiori, give it effect as a repealing clause, because we have no 
means of ascertaining that the action of the Legislature would have been the 
same, if they had been apprized that the power to tax rural estate was given to 
the city by the original act of incorporation, and had never been taken away. 

It was urged, on the argument of the case, that the act of 1847, under which 
the tax of 1848 is claimed, is void, being passed in violation of art. 118 of the 
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Constitution of the State, in this. that it embraces more than one object, and all 


: the objects embraced therein are not expressed in the title. 


BT he title of the act is, “an act to provide for the payment of the debts of 


athe municipalities of New Orleans.” ‘The first section provides, that the taxa- 


tion within each municipality shall be equal and uniform;, that property shall be 
taxed fm proportion to its value, and that no one species of property shall be 
taxed higher than another of equal value. The second section prohibits the 
emission by the municipalities of bills of credit, promissory notes, or paper cur- 
rency of any description; and the creation of any debt beyond their revenues, 
It also prohibits the appropriation of monies to any other than municipal pur- 
poses, the subscribing for stock of corporations, and the borrowing of money to 
an amount exceeding one hundred thousand dollars. The eighth section autho- 
rizes the mayor and commissioners of the general sinking fund to sell certain 
property. The thirteenth section requires the State Treasurer to enforce a 
strict compliance with a law passed in 1839. 

It is urged, that these provisions embrace several! different and distinct objects, 
and render the act in which they are found, unconstitutional and void in toto. In 
the caseof the State v. Hackett, 5th Ann. 91, we had occasion to say, that the title 
of a law, under the 118th art. of the Constitution, should not be interpreted in a 
strict or technical sense ; and that it was sufficient, that the object of the law 
be stated in its title, according to the understanding of reasonable men. We 
stated, that if the title of the act, in that case, had been generally for the arrest 
and custody of runaway slaves, we would have considered it sufficient ; but that, 
under a title to regulate and define fees, the new provisions, made for the arrest 
and custody of runaway slaves, were in violation of the article of the Constitution. 
Tested by this rule, we are not prepared to say, that any of the provisions of 
this act are unconstitutional. Some provide the means of raising a fund to pay 
the debts of the municipalities, and the others are intended to secure the appro- 
priation of the fund thus raised to that object. But if it were true, that some of 
the sections fall under the constitutional prohibition, this would not render the 
act entirely null. When portions of alaw come within the reasonable intend- 
ment of its title, and others do not, the latter alone are unconstitutional, provided 
they can stand separately. 

The first section of the act of 1847 clearly comes within the intendment of its 
title. It provides how the taxes, with which the debts of the municipalities are 
to be paid, shall be levied; and is totally unconnected with any of the sections 
objected to. Supposing those sections to be void, their nullity would not affect 
the power given to the municipalities, by the first section, to levy taxes equal 
and uniform. The kind of equality meant by the Legislature being stated in 
the act, nothing remains for us, but to give effect to their enactments. The 
taxes.on the slaves for the years 1843 and 1844 were properly assessed, as in 
other parts of the municipality. Slaves are taxed independently of the land to 


‘which they are attached. 


The judgment is affirmed, with costs. 


Same CasE—On a Re-HeEarina. 


HE judgment of the court, on a re-hearing, was pronounced by 
Preston, J. A re-hearing having been ordered in this case, we have 
again carefully examined the effect of the acts of 1806, 1813, 1830, and 1834, 




















NEW ORLEANS, JUNE, 1851. “Roo 
te 
upon the power of the municipality to tax its rural property, and have come to MuwtorraLaty 
the conclusion again that the municipality had that power,*for the reasons er 
expressed in the original opinion. Other laws fortify this conclusion. By the Micugub, 
laws cited, the Legislature made a distinction as to the amount of taxes to be ’ * 
imposed upon what were called the incorporated and the unincorporated portions 
of the city. But by the act of 1836, the whole city was divided into municipali- 
ties, and each municipality was incorporated as a distinct corporation. The 
2d, 4th and 10th sections of the act specially gave to the municipalities all the 
rights and powers which, by all previous laws, belonged to the corporation of 
New Orleans, the greatest of which was the power to raise, by taxation, the 
revenues necessary for the government and administration of the corporation. 

The property which it is sought to tax, was situated in the Fourth Ward of 
the Third Municipality. ‘The ward was entitled to representation in the council 
of the municipality and in the General Council. The aldermen from the ward, 
in which this property now claiming exemption from taxation was situated, had 


the right to vote for taxes on other wards; and, vice versa, it seems reasonable 
that their aldermen should have the right to vote for taxes on the whole of this 
ward. 

By an act of 1840, the State assessments of all property in the whole of the 
rhunicipalities, were to be used for the imposition of taxes. 

The reason of keeping up the ancient distinction between incorporated and 
unincorporated parts of the city, as to taxation, is not so forcible as imagined in 
argument. The Legislature had exempted parts of the city from taxes for the 
maintenance of lights of the city, the city watch, and for watering and cleansing 
the streets. But this constituted only a small part of the city burdens. The 
mayor, secretary and officers of the General Council were to be paid; the 
immense debt of the old city was to be paid, also the salaries of the officers 
administering the sinking fund; of the recorders of the municipalities, and their 
numerous other officers; the expenses of the courts, and criminal prosecutions; 
of public schools; of the poor, workhouses and prisons; and the innumerable 
other expenses which fall upon the municipalities in the discharge of their muni- 
cipal duties: from none of which it is pretended the property taxed in this case 
is expressly exempted, and to most of which the proprietor has no pretence for 
exemption, which might not be made by any other citizen with equal plausibility 
—being expenditures equally beneficial to all. Indeed, the improvement of the 
streets and thoroughfares to and from the city contributes greatly to the facili- 
ties of the adjacent rural proprietors, and to the improvement and value of their 
property. They, in fact, use the streets, markets, and other improvements of 
the city, in common with other inhabitants. The assessment of their property 
for taxation, is reduced almost in proportion to their distance from the city—or 
rather, property in the city is increased in value so much, by the necessary 
improvements, that it is probably taxed in proportion to the expenditures in its 
vicinity. And after all, there is not so much inequality in taxation as appears 

’ by a superficial view. It is for legislative and municipal wisdom to regulate 
taxes as equally as possible, and dispose of the revenues as wisely as they can. 
Courts have no control over this difficult subject. 

The Legislature, by an act approved the 18th of March, 1850, have again 
made a distinction between urban and rural property within the limits of the 
city, and as to the rate of taxation to be imposed on each: and it is to be hopeds 
the municipalities will be able to execute it in such a manner as to avoid all 
complaint and litigation hereafter. 
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As to the case before the court, the taxes for the years 1843, 1844 and 1848, 
are claimed. In pursuance of the powers conferred upon the municipality by 
the act. of 1836, she imposed the taxes claimed for 1843 and 1844, and might 
recover them but for her own proceedings. By a series of resolutions, adopted 
the 31st of March, 1845, the municipality determined not to tax rural property, 
including that for which exemption is claimed in the present suit, and ordered 
all receipts for taxes up to and including the year 1844, to be burned. This was 
a remission of the taxes on this property for the years 1843 and 1844; and be 
cannot be claimed again. The remission of a debt extinguishes it. rt 

It is true, that the council of the municipality, on the 29th of December, 1845, 
revived the ordinances imposing taxes on rural as well as urban property; but 
laws can prescribe only for the future, they can have no retrospective operation. 
Code, art. 8. The revived ordinances could, therefore, only operate upon tax- 
ation for the year 1846, and subsequently. The power to lay and collect taxes, 
has ever been understood to operate prospectively; and never retrospectively, as 
contended. If the council could legally tax for a year back, we see no reason 
to prevent them from doing so for any number of years. Such has never been 
the interpretation of the power to lay and collect taxes, either by the Legisla- 
ture, or political corporations acting under its authority. 

As to the tax claimed for the year 1848, the act of 1847 expressly directed 
the municipality to assess and collect an equal tax on all the property within its 
limits. The power of the Legislature to direct this equal and uniform taxation, 
is unquestionable. It is in conformity to the letter of the Constitution, so far as 
its principles may apply to municipal taxation. The tax claimed for 1848, in 
the opinion of the majority of the cvurt, is, therefore, clearly legal: and for it the 
plaintiffs must have judgment, with eight per cent interest, and costs in the dis- 
trict court. 

As to the taxes claimed for the years 1843 and 1844, a majority of the court 
are of opinion, they cannot be recovered; and that the judgment of the district 
court should be reversed, as to the taxes allowed the plaintiffs for 1843 and 1844, 
and the appellees condemned to pay the costs of the appeal. 

It is therefore ordered, adjudged and decreed, that the judgment rendered by 
this court, be annulled. It is further ordered and decreed, that the judgment of 
the court below be reversed, so far as relates to the taxes claimed for 1843 and 
1844; and that the plaintiffs recover from the defendant, the tax claimed for 
1848, with eight per cent interest, and costs in the district court; the appellees 
to pay the costs of the appeal. 

Rost, J. I adhere to the decision i in the case of The Ursuline Nuns v. Third 
Municipality, 24 Ann. 611; I see no cause to disturb the judgment first ren- 
dered in this case. 

SupetL, J., dissenting. My opinion, that Michoud should not be held liable 
in this case, remains unchanged. 


—— 
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Joun C. Smita v Tur Mrcuanics AND TRADERs’ Bank. 


The plaintiff, a broker, discounted without inquiry, for an entire stranger, a forged bill pur 
porting to be drawn on and accepted by a commercial house in New Orleans. In pay 
ment, he gave the forger his check upon the bank, payable to the order of the supposed 
acceptors of the bill. The forger obtained the money from the bank by forging the name 
of the supposed acceptors. The plaintiff sued the bank for the amourit of the check. 
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Held: That the plaintiff did not exercise due precaution in thus taking the bill without Smita 
inquiry ; that filling up the check to the order of the supposed acceptors of the bill, instead eA, AEE 
of the party for whom the bill was discounted, was not in the usual course of business; .ypn Trapxrs’ 
and was an unjustifiable attempt to shift from himself to the bank the duty of making Bank. 


inquiry, and the risk of loss incurred by his taking forged paper; that by placing his 
check in the hands of the probable forger of the bill, he supplied him with the means well 
calculated to deceive and impose on the bank; and that, although the bank had been 
guilty of negligence in paying the check, yet the loss should properly be borne by the 
plaintiff 

The relation between a bank and its customers, requires perfect good faith. 

A discounter, whose business it is to buy bills, is not in the same situation 4s a bank whose 
business is to pay, and greater caution is required from the former than the latter. 

No person should buy bills from entire strangers, without using a proper and reasonable 
degree of caution, and after proper inquiry. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. A. 


K. Josephs and J. R. Grymes, for plaintiff, contended: The plaintiff, a 
depositor in the Mechanics and Traders’ Bank, sues to recover the amount of a 
check drawn by him, to the order of Payne and Harrison, 4 well known com- 
mercial house in this city, and paid by the bank upon a forged endorsement. To 
wit: ‘No. 1572. New Orleans, November 7th, 1850. Mechanics and Tra- 
ders’ Bank, pay to Payne and Harrison, or order, twenty-nine hundred and 
eight dollars and sixty-seven cents. $2908 67. Pp.,J.C.Smirn. J. Kinry 
Smiru. (Endorsed,) Payne and Horrin.” 

The defendants, in their answer, deny their liability to loss in consequence of 
the forgery; because, the payees, Payne and Harrison, never had any interest 
or right of property in the check, but that the same was delivered by plaintiff to 
the holder of an alleged acceptance of Payne and Harrison, as the proceeds of 
the discount thereof by plaintiff, and was correctly paid to a fictitious payee. 
The evidence shows, that a draft purporting to have been drawn by one W. C. 
Ventriss, and accepted by Payne and Harrison, was discounted by plaintiff; the 
same having been offered by a person he did not know, he took the usual pre- 
caution of drawing his check for the proceeds to the order of the acceptors, 
Payne and Harrison. Huntington, a partner in the house of Payne and Har- 
rison, declares, that the names of Payne aud Harrison on the draft, as well as 
on the check, are very bad imitations of the signature of the house, and the 
name of the drawer, Ventriss, is also a forgery. By inspecting the check, 
it will be seen, that instead of the name of Hurrison, one of the payees, Horrin 
has been most distinctly substituted. 

It was admitted on trial, that the plaintiff has, during several years, had large 


sums of money deposited in the defendants’ bank, which he draws from time to - 


time. Cazenave has had charge of plaintiffs’ books for four or five years, and 
testifies, that in taking notes it is his habit to draw cliecks for the proceeds, to the 
order of the persons for whom they are discounted; as it often happens that 
clerks of commercial houses with whom he deals, call for the proceeds of paper 
discounted for their employers. The only witness offered by the defendant, 
Stringer, testifies as follows: ‘I am paying teller of defendants. Plaintiff is a 
customer of the bank, and does a large business there. Plaintiff generally draws 
his checks to order; in some instances, they lave been made to bearer. ‘There 
is no particular understanding between plaintiff and defendants as to the mode of 
conducting their business. Payne and Harrison do not keep an account with 
defendants.” Cross-examined. “Plaintiff is a broker, and keeps a considerable 
account with defendants, and has for along while. Where the party in whose 
favor the check is drawn is not known, the bank is in the habit of making 
inquiries; where the parties are known, they pay without verifying the signa- 
tures ofthe payees. I have refused to pay checks of plaintiff’s and other par- 
ties, where [ did not know the party in whose favor the check was drawn, and 
required plaintiff and others, in those cases, to verify the checks.” 

The duties and liabilities of the defendants, as general depositaries, rest upon 
au immovable basis of principles and decisions of daily occurrence and daily- 
recognition; and their responsibility for losses, occasioned by ordinary neglect, 
naturally results from the great profit and advantage which they derive from the 
employment of the monies entrusted to their safe keeping. And it has been 
invariably held, that loss by payment of a check forged either in the drawer’s or 
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payee’s name, or altered as to the sum, must fall upon the banker; because it 
is his duty to see that a check is genuine in all respects. In the case of Hall y, 
Fuller, cited at length in Chitty on Bills, at the foot of page 287: “ The facts 
stated in the special case were these: The plaintiff kept cash at the house of 
the defendants, who are bankers. The plaintiff, having occasion to pay a sum of 
£3 toa tradesman, drew a check for the amount upon the defendants, and 
delivered it to the payee, who told him that he wanted to send it into the 
country. It was drawn in the usual form, payable to the payee, or bearer, with 
the plaintiff's signature and the date. When the check was presented for pay- 
ment, the amount was altered from £3 to £330. No suspicion being enters, 
tained by the gefendants’ clerks, it was paid at the counter, asa matter of a 
At that time, the plaintiff had not cash in the defendant’s hands to the 
amount of the check thus altered. In no instance, had the plaintiff overdrawn 
his account, and had never given the defendants notice that he wished to have 
credit ultra the balance in hand. Great ingenuity had been displayed in altering 
the check, and the fraud could not be detected upon a cursory view. Soon 
afterwards, the plaintiff, finding that his account was overdrawn, the fraud was 
detected, and he called upon the defendants to indemnify him for the money 
which they had so paid without his authority ; which the defendants refusing to 
do, this action was brought. The question for the opinion of the court was, 
whether the action was maintainable, either for the whole or any part of the 
amount of the check? . Pollock, for the plaintiff, argued, that as the defen- 
dants must, in point of law, bear the loss of a check forged in every respect, the 
same consequences would follow where the forgery was only of a part. Pay- 
ment of a check, forged either in the drawer’s or the payee’s name, had been 
held to throw the loss upon the banker, whose duty it is to take care that no 
fraud is committed on his customer's money. The forgery, in the amount of 
the check, was just the same as if the check was wholly forged in all respects. 
This, in fact, was not the plaintiff’s check, and payment of it by the defendants 
could not bind his effects. Suppose this were a deed. ané the plaintiff had been 
sued upon it, he might plead non est factum. Here tne drawer of the check had 
no means of guarding against fraud ; not so the defendants. who, supposing them 
to be deceived, must bear the loss. Besides, as the check exceeded the amount 
of the plaintiff’s balance in hand, they ought to have paused and made inquiry 
before they paid it, especially as the plaintiff had never overdrawn his account 
and desired no accommodation. In this respect, the defendants were guilty of 
negligence, and a fortiori they must bear the loss. Gouldburne, for the 
defendants, contended, that if this action could be maintained, it would 
throw upon bankers’a new, and certainly a most fearful responsibility. He 
admitted, that a banker paying a check forged in the signature, could not throw 
the burthen of the loss upon his customer; but it had never yet been decided 


- that this principle extended to an alteration, either in the amount or in the 





payee’s name. It was the duty of the banker to look only to the drawer's 
name, which was the only criterion which he might reasonably be supposed 
to have as to its genuineness. There was no analogy between a deed anda 
banker’s check. The slightest alteration in an instrument of the former 
description would vitiate it; but not so of acheck. Ifthere was any negligence 
in this case, it was all on the side of the plaintiff, in paying a check to a per- 
son who told him that he meant to remit it into the country. Abbott, C. C. 
was of opinion, that the action was maintainable: ‘It was the duty of a banker 
to take care that he did not pay away his customer’s money, without a suflicient 
authority for that purpose; and if he paid to a forged order, he must bear the 
loss; and it was immaterial whether the order was forged wholly or in part. 
Here the defendants had paid a sum of money belonging to their customer, 
which the latter had never authorized him to pay; and therefore they could not 
charge him with the loss. Under these circumstances, the defendant was 
entitled to judgment.’ Bayley, J., concurred: ‘The banker was bound to pay 
only to his customer's order; and if he unfortunately paid a forged order, he 
alone must bear the loss. It is the banker’s duty to see that a check is genuine 
in all respects.’ Judgment for the plaintiff. 8 Dowl. and Ry. 465, S. C.” 

In the case of Laborde v. The Consolidated Association, the bank was held 
liable for the loss occasioned by payment of a forged check presented by the 
plaintiff"s clerk, who had committed theforgery. 4 R.R., 193. Also, in Etting 
v. The Commercial Bank, 7 R. R., 461, where the forgery was committed by 
a person in the plaintiff’s employment, and the court say, ‘‘ was so well executed 
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as fo deceive a close and accurate observer.” And nothing but proof of extraor- Sire 

dinary neglect on the part of the plaintiff, calculated to mislead the bank and v. 

facilitate the commission of the forgery, could justify your reversal of the judg- ———_ . 

ment appealed from. ‘The evidence, on the contrary, establishes great caution BANK. 


and prudence on the part of the plaintiff, and a strict conformity with his usual 
course of business with the bank, and with his habitual reliance upon their usage 
and responsibility, even in the extreme case of checks drawn to the order of 
strangers; which, as we have seen, they undertake to verify as to the genuine-® 
ness of the payee’s signature. In the case before you, the check was made 
payable to the order of a long established commercial firm of the city, whose 
Huntington) handwriting should have been well known at the bank, which 

s in the daily habit of discounting or collecting notes and obligations bearing 
their signature. And, indeed, there can be no reason shown to justify the bank 
in assuming to exercise a greater degree of diligence and care in the case of 
checks payable to unknown persons, than that which they conceive themselves “ 
bound to employ when the payees are known to the bank ; in which case * they 
pay without verifying the signatures.” (Stringer.) A course which no pru- 
dent man would pursue in the management of his own affairs, and cannot cer- 
tainly protect a bailee held to extraordinary diligence from the nature and con- 
ditions of the deposit. Angell and Ames on Corporations, ed. 1846, 223. 

In this condition, the defendants expect to relieve themselves from the conse- 
quences of extraordinary neglect, by showing that the transactions which led to 
the drawing of the check were of an unreal character; that the consideration 
given to the plaintiff being a forged bill, and Payne and Harrison were conse- 
quently fictitious payees ; whose endorsement upon the check was unnecessary. 
As to the right of a bank to ascertain in what manner its customer is disposing 
of the money for which he checks, it may be questioned by some, as likely in 
certain instances to lead to unnecessary developements; although, if sanctioned 
by the court, a great moral reform might by this means be effected. ‘Take the 
very extreme case of money lost at the gaming table by a depositor, who draws 
a check in the usual form, to the order of the winner. Should the payee’s 
endorsement be forged, or the amount increased, upon the doctrine contended 
for, it certainly would be wrong to throw the Joss upon the bank. It may be 
very true, as in the present case, that they had enjoyed the use of the drawer’s 
money; and that the immediate cause of the loss was their neglect to verify the 
payee’s signature ; but the original transaction being illegal, immoral, and out of 
the usual course of business, the money was consequently intended to be paid 
by the customer, without consideration or real benefit, which must necessurily 
justify the subsequently gross neglect by which the loss was occasioned. It * 


iy 


urged, with equal force of reasoning, that Payne and Harrison, although in fact 
real persons, were, in point of law, fictitious payees ; because they are without 
interest in the matter. ' 

The same difficulty would occur in a large class of cases in which payments 
are made by clerks, in whose favor the employer has a habit of drawing his 
checks; indeed, the right of the depositor to consult his own convenience or 
caprice upon this subject, cannot be questioned, provided that, in so doing, he 
does not, by any negligent or improper act, expose the bank to loss by facilitating 
the forgery, or inducing a relaxation of the extreme vigilance imposed upon them 
by custom and law. In the case of Dana v. Underwood, 19 Pickering, 99, it 
was held, that a promissory note purporting to be payable to a real person, and 
endorsed in a forged handwriting resembling and intended to pass for his, cannot 
be considered as a note payable to a fictitious payee. Chief Justice Shaw, in 
delivering the opinion of the court, p. 103, says: It was contended, that this 
might be considered as a note payable to a fictitious person; and so, in legal con- 
templation, may be treated as a note payable to bearer, and pass by delivery 
without endorsement. But the court are of opinion, that this is entirely unsup- 
ported by proof, and inconsistent with the proof. That a note is payable to a 
fictitious payee, is a mutter of fact to be proved. In this case, the original offer 
was of a note signed by Charles Brown and Lindemard, as makers, and Nath- 
aniel Brown, the brother of Charles, as endorser. Nathaniel Brown was often 
at his brother’s counting-room, and transacted his business there. ‘The hand- 
writing resembles his, and was undoubtedly intended to pass as his. If it was 
not actually endorsed by him, and it could be proved that it was done by any 
other person through whose hands it had passed, can it be doubted that the proof 
would convict that person of forgery? But it is ingeniously urged, that any 
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person is to be deemed fictitious to whom the note is not in fact transferred or 
intended to be transferred, and who in fact has no interest or concern in it. But 
, if this principle could be adopted, it would be wholly immaterial whether the 
endorsement is genuine or not, so far as to give to the instrument the character of 
a negotiable note, and when the endorser himself is not actually sued. For it 
would be always open to the dilemma; if he is a party, it is a genuine endorse- 
ment; if he is not, he is a fictitious payee, and no endorsement is necessary. 

In the case of Laborde, the forgery was committed, and the check presented, 
by a person in the employment of the drawer, and well known at the bank. So 
in Eiting’s case, where it was shown to have been so skilfully executed, 
almost to defy detection. Yet, in both cases, the banks were held for 
amount; although the confidential relations which exist between a clerk . 
his employer afforded, without doubt, the opportunity and inducement to the » 
crime. 

In the case before you, not only was the check paid to a stranger, but it 
is proved to be a very bad forgery; indeed, the endorsement is of a different 
name from that of the payees. Instead of Harrison, Horrin is so distinctly 
signed as to strike the most casual observer; and with the exercise of ordinary 
vigilance should never have been received. Suppose the transaction to have 
been a real one between Payne and Harrison and the plaintiff, would it in any 
way have changed the duties and responsibilities of the. defendants ; or, in other 
words, were they prevented by the fault of the plaintiff, and the character of 
the present transaction, from employing the same degree of care and prudence 
which they would undoubtedly have been required to exercise in such case! 
The contrary has been clearly shown; on the side of the plaintiff, extreme and 
usual caution, which a long course of business had made familiar to the bank ; on 
the part of the defendants, gross neglect, without which the loss could never 
have occurred. C.C, 2882, &c. Byleson Bills, Law Library, vol. 61, p. 253, 
§ 251, 254. In the case of Young v. Grote, Bing., 253, 13 Eng. Com. Law, 
421, the court defined the degree of negligence on the part of the customer, 
which would exonerate the bank from the loss in case of forgery, and which 
must clearly result from some act entirely out of the usual and regular course 
of business, and calculated to expose the banker to new and extraordinary risks ; 
as where a check was drawn in a careless and improper manner, and altered by 
the drawer’s clerk. But the doctrine of Hall v. Fuller, is expressly sustained ; 
and the loss thrown on the bank, where the check is drawn in the usual and 
regular mode, and the forgery committed, as in the present case, by a stranger. 

L. Pierce, for the defendants, contended: Smith gives a check to a stranger, 


‘in payment to him of an acceptance of Payne and Harrison held by him, and 


and makes it payable to persons having no interest in connection with it, to wit: 
Payne and Harrison. ‘The bank pays it to the original holder, to the person to 
whom it was given as owner. Has Smith, the drawer, a right of action, because 
the payee’s name, the payee who had no right or interest in it, was forged? Is 
there a case, where in case of forgery of payee’s name, the drawer recovered 
back his money from his banker? Is it not always the original holder, the real 
payee, or in case of fictitious payee, the bond fide owner? Is there any one 
but Payne and Harrison, or a subsequent holder, that can complain? and if they 
do not, where is the injury? The check was the property of the real payee, 
the man who presented himself as owner of the note, of which this check was 
the cash payment, and who probably, was some innocent transferree, as it is not 
likely the forger would run the risk of being caught and stopped by Smith’s dis- 
covery of .the forgery. 

2. This check was given in payment of a supposed real draft of Ventriss, 
accepted by Payne and Harrison; both were forgeries, it is true ; but who first 
suffered himself to be imposed upon ? Who gave the means to a stranger, whom 
no one knew, to impose upon the bank, by a forged endorsement of a house, 
whose signature was not in bank, by suffering himself to be imposed upon by not 
ouly one, but a double forgery? The plaintiff: it was his want of care and 
diligence that caused him to be imposed upon—his desire of interest and com- 
missions; and it was he that put the further means of imposition upon others 
into the stranger’s hands. The measure of diligence required between the two 
parties, is entirely different. Smith is a broker, receives propositions at his lei- 
sure, can tell the applicant for discount to call again, can acquire information 
of signatures, by sending to another street, or inquiring himself: the paying 
teller of a bank is nailed to his counter, he cannot stop the operations of the bank 
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to Verify every signature; enough for him that he knows that Smith has really 
drawn a check that is good, against Smith, who cannot complain; but he knows, 
and the bank knows, that he takes the risk of the signature of the payees; that 
if a forgery, there will be a claim by the payees, that may avail; but if it never 
belonged to the payees, then he is safe. 

3. Smith is required by law, to be more exact, and diligent and cautious ; and 
the first error, the first false step is his. The check was made to fictitious 
payee, or to bearer, and it was good payment on the part of the bank. If Payne 
and Harrison were not the owners of the check, had no knowledge of it, 
nothing to do with it, they were not the original holders or owners of the check, 

“they were literally fictitious payees, for they were not really payees. ‘The check 

owned by the holder, and was intended by Smith to be given to him, in 
payment of the accepted draft. If, as urged, it was purposely so made by Smith, 
to test the genuineness of Payne and Harrison’s acceptance, it was putting 
arms into the hands of this unknown, to defraud and entrap others; and the 
loss is occasioned by the wrongful act of Smith. 

4. That there was not that mala fides on the part of the bank that, under 
the latest decisions, can make them liable. They are bound to know the hand- 
writing of their customers, no doubt, but they are not bound to know the signa- 
tures of firms, who are not their customers; and if they run the risk as to them, 
the customer cannot take advantage of it. There was no mistake as to him, and 
if he suspected anything wrong, it was his business to have put the paying teller 
on his guard as to the check, and not thus covertly make the bank his guardian 
or sponsor, for all the mistakes that his desire for discount may occasion: there 
was no mala fides, and the check was as if payable to the bearer. 

5. The amount of the principle established in this case, should judgment be 
in favor of plaintiff, is, that he can be as careless as he chooses, discount with 
every kind of character, ** hang out his sign,—bills discounted for strangers, if they 
have good names on them, without any questions asked;” and by making his 
own check payable to one of the debtors on the note, be perfectly secure from 
imposition, making the bank his warrantor, by giving the stranger his real check, 
and almost asking him to forge the endorsement ; for he well knows, that the deb- 
tor of the note would never guarantee his signature, by endorsing a check in 
which he had no ivterest, and for an unknown map. 

The position thus secured would be lucrative and safe, but abhorrent to com- 
mon justice. 

Authorities for defendant: ** Where the loss has fallen, there it must lie; one 
innocent man must not relieve himself by throwing it on another.” 3 Burrows, 
1354. 1 Blackstone, 390. ‘* Where one of two innocent persons must suffer 
by act of a third, he who has enabled such third person to occasion loss, must 
sustain it.” Chitty, 256. 2T. R.70. . 

Fictitious payee: ‘If a note be made payable to a fictitious person, or his 
order, although no order can be made by the payee, who is not in existence. yet, 
if the instrument be issued into the world, with an endorsement in blank, pur- 
porting to be made by such fictitious person, it will, as against the drawer and 
maker, be considered as payable to bearer.” Smith’s Merc. Law, 131, (Art. 
172.) Hy. Black, 569. Collis v. Emmett, 1 Hy. Black, 318. Bayley on Bills, 2 Ed., 
26,28. Tatlock v. Harris,3T.R.174. Vere v. Lewis, lb. 182. Minot v. Gibson, 
Ib. 481. Contrat de Change, Pothier, 99,104. 17 Wendell, 100. Chitty, 20, 
note 287, 1836. Simmons v. Bond, 2 Neville and Manning, 608. Deposit isa 
loan, 17 Wendell. ‘* We consider this an agreement between all the parties, 
to appropriate so much property to be carried to the account of the holder of the 
bill.” Tatlock v. Harris, 3 T. R. 182. There would be great inconveniences, 
if such an action might not be brought by the bearer, if no action could be 
brought in the name of the person to whom the bill or note was originally made 
payable. That person might -release the action, or a debt due from him might 
be set off against it in account.” Grant v. Vaughan, 3 Burrows, 1529. 

The original holder can recover only: ‘* When a bill is assignable only by 
endorsement, as no interest can be conveyed otherwise than by that act, and as 
it is a general rule that no title can be obtained through a forgery, and conse- 
quently, the original holder in such case may, when he has regained possession 
of the bill, recover against the acceptor and drawer, although the acceptor may 
have paid the bill.” Chitty, 260, do. 259, 260. 


a payer. &c.” 2 Carrington and Payne, 215, 98. 5 Dowling and Ryland, 326, 
237. Byles, 2d Ed. 56, 93. of 1st Ed., 85. 3 Barn. and Cress. 466. 


Degree of diligence: ‘* More caution is required in case of a discoynter, than = 
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SMITH What negligence makes liable: ‘*In the subsequent case of Backhouse v. 
e Harrison, which was the case of a lost bill, the same principle was adopted, and 


PR ee it was held, that though it was a good defence, that the plaintiff took the bill 


BANK. fraudulently, or under such circumstances, that he must have known that the 
person from whom he took it had no title, or that the plaintiff was guilty of gross 
negligence in taking it, yet, it was no defence, that he took it under circum- 
stances in which a prudent and cautious man would not have taken it.” 5 Barn, 
etals., 1098. 3 N. and M., 188. ‘*And the case of Goodman v. Harvey, 4th Adol. 
and Ellis, 870, and 6 N. and M., 372, has since finally decided, that even gross 
negligence is not alone enough to destroy the title of a holder for relief, but t 
a case of mala fides, on the part of such holder, must be made out, in o 
defeat his claim.” Chitty, 257. 3 Barnwell and Cress. Gill v. Cutick. 
mon Law Rep. 


The judgment of the court was pronounced by 
Eustis, C. J. The plaintiff isa broker in this city; his business is that of 
discounting bills and notes. He kept an account with the Mechanics and Tra- 
ders’ Bank ; the banking house is opposite his office in Canal street. On the 4 
7th of November, 1850, the plaintiff discounted a forged bill, offered for dis- 
count by a person unknown to him. It purported to have been drawn by W. C. 
Ventriss on Payne and Harrison, a well known house in the city. The accep- 
tance of Payne and Harrison was forged, and the forgery was a very bad imita- 
tion of their signature. The name of the drawer was forged. Of Garland, 
the payee and endorser of the bill, no account whatever is given, and the 
presumption is, that he is a fictitious person. The plaintiff gave a check on the 
hank, for the net proceeds of the bill, to the unknown person offering it for dis- 
count. It was drawn in favor of Payne and Harrison. They kept no account 
with the bank, nor is any relation established by the evidence between them and 
the plaintiff, except that resulting from their forged acceptance of this bill. The 
check was paid, on demand, at the bank; the endorsement of Payne and Har- 
rison having been forged. This forgery was also a very bad one; the name of 
Florrin was put in the endorsement, in the place of that of Harrison, which 
made it read Payne and Horrin. The payment of this check must be conceded 
to have been gross negligence on the part of the clerk of the bank. 

SA The liability of the bank to Payne and Harrison, for having paid their forged 
check, would be unquestionable, had they an interest in it. But they are entire 
strangers to the whole transaction ; they have no interest in the check, and‘no 
claim against the bank growing out of it. The plaintiff brings his action against 
the bank for money deposited, and the bank sets up this payment of the plaintiff’s 
cheok, with the forged endorsement of Payne and Harrison, as a defence to his 
action. 

As a general rule, it is undoubtedly true, that the banker is bound to pay on 

® his customer's order, and if, unfortunately, he pay a forged order, he alone 
must bear the loss. It is conceded, however, by the learned counsel, in their 
printed argument, that proof of extraordinary neglect on the part of the plain- 
tiff, calculated to mislead the bank and facilitate the commission of the forgery, 
would justify the reversal of the judgment appealed from, which is in their 
favor. We think, that the current of decisions fully justifies this admission. 
Indeed, to exonerate the banker who pays a forged check, gross negligence, on 
the part of the customer, does not seem to be required. In the case of Young 
v. Grote, although the plaintiff was found to have been guilty of gross negligence 0 
leaving blank checks with his wife, and depending on her to fill them up in such 
sums as his business might require, and in her delivering one of them filled up 

in such a manner that the sum could be easily altered, yet the chief justice, in 
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conceding the general rule, that the banker who pays a forged check is bound SmtH 
to pay theamount again to his customer, states, though that rule be perfectly en. ANICS 
-well established, yet, if it be the fault of the customer that the banker pays 4 — 
more than he ought, he cannot be called upon to pay again. In support of this 
opinion, he cites the authority of Pothier, in commenting on the case put by 
Scacchia, and, in conclusion, adds, ‘*we decide here on the ground, that the 
banker has been misled by want of proper caution on the part of his customer.” 
! »The evidence establishes nothing of neglect on the part of the plaintiff; on the 
. ry, it is urged, by counsel, as establishing great caution or prudence 
part, and a strict conformity with his course of business with the bank. 

is not assuming, therefore, more than the evidence justifies, to consider that 
what was done by the plaintiff, he did from caution and with a view to protect 
his interests. There is no intimation of any want of correct conduct’on his part 
in this affair, nor any evidence whatever to that effect. It must be considered 
a ¢ as unimpeached, and that he acted according to his own views of his rights. 

It was admitted, on trial, that the plaintiff has, during several years, had large 
sums of money deposited in the bank, which he draws from time to time. 
Cazenave, who has had charge of the plaintiff’s books for four or five years, 
testifies, that in taking notes, it is the habit to draw checks for the proceeds to 
the order of the persons for whom they are discounted, as it often happens that 
clerks of commercial houses with whom he deals, call for the proceeds of paper 
discounted for their employers. The teller of the bank testifies, that the plain- 
tiff does a large business with the bank. He generally draws his checks to 
order; in some instances, they have been made payable to bearer. There is no 
particular understanding between the plaintiff and the bank, as to their mode of 
doing business. As the right of the plaintiff to recover, depends upon his con- 
duct in the business for which the check was given, it is necessary to consider 
it in relation to those rules of law, which must always control the acts of mer- 
chants and bankers, in their dealings with each other. That the relation 
between a bank and its customers requires perfect good faith, is conceded; and, 
we conceive, that the caution required from the customer, in his transactions 
with the bank, is established by the decisions of the highest authority in mer- 
cantile matters, which have been cited by counsel. 

It is admitted, that the person who passed the forged bill to the plaintiff, was 
a stranger and unknown to him. Let us examine how the law considers the 
taking of a bill under these circumstances. 

The rule may be considered established, that a discounter, or man whose 
business it is to buy bills, is not in the same situation as a bank, whose business 
it is to pay, and greater caution is required from the discounter than the bank. 
Snow v. Peacock, 12 English C. L. Rep., 98. Byles on Bills, 85. 

In Gill v. Cubitt, 10 Eng. C. L. Rep., 216, Abbott, Chief Justice, says: “It 
appears to me, that no person should take a security of this kind from another, 
without using reasonable caution. If he take such security from a person whom 
he knows, and whom he can find out, no complaint can be made of him. In 
that case, he has done all any person could do. But, if it is to be laid down as 
the law of the land, that a person may take a security, of this kind, from a man 
of whom he knows nothing, and of whom he makes no inquiry at all, it appears 
tome, that such a decision would be more injurious to commerce than con- 
venient to it, by reason of the encouragement it would afford to the purloin- : 
ing, stealing, and defrauding persons of securities. The interest of commerce 


requires, that bond jide and real holders of bills, known to be such by those é 
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with whom they are dealing, should have no difficulties thrown in their way in 
parting with them. But it is not in the interest of commerce, that any indi- 


AND = vidual should be enabled to dispose of bills or notes, without being subject to 


inquiry.” 

Bayley, Justice, states: “I agree that the way in which my lord chief jus- 
tice put this case for the consideration of the jury, by asking what would be the 
ease, if a man were to put over his shop, ‘ bills discounted for strangers, if they 
have good names on them, without any questions being asked,’ was a very 
way of putting the case for their consideration.” The opinion delivered by 
chief justice was fully concurred in by the other judges. 

In Snow v. Peacock cited, in the Common Pleas, the rule in Gill v. Cubitt, 
was recognized and acted upon asthe only safe rule. The question was, 
whether the defendants were liable to the owner of a bank note, they having 
taken it from a stranger, without any further inquiry than merely asking his 
name,—Best, Chief Justice, said to the jury: ‘The question for your considera- 
tion is, whether the defendants, in this case, took the note in the usual course 
of business; for the course of business must require, in the usual and ordi- 
nary manner of conducting it, a proper and reasonable degree of caution neces- 
sary to preserve the interests of trade.” 

In the case of Vairin v. Hobson, 8 L. R. 55, Mathews, Judge, in delivering 
the opinion of the court, states: ‘As to the second question, it has been ruled 
by late decisions in the tribunals of England, that the payment of a valuable 
consideration is not alone sufficient evidence of good faith and fair dealing in the 
purchaser of such an instrument. In addition to this fact, he must show that 
due diligence was used by him, to ascertain the character and standing of the 
person who offers it for sale or discount. He must examine into probabilities 
as to the means by which the person got possession, and if there exist any cir- 
cumstances in relation to the manner of bringing a paper of this nature into 
market, calculated to raise suspicions in the mind of a manof ordinary pru- 
dence and discretion, the purchaser or acquirer, although for a valuable con- 
sideration, will obtain no better title than that which his immediate transferrer 
had. Gill v. Cubitt and Doun v. Halling, 3 and 4 Barnwell and Cresswell, pp. 
466 and 330. The principles recognized in these decisions, we believe to be 
just and reasonable, when the vendor is unknown to the purchaser, and imposes 
no improper restraints calculated to impede a fair and honest circulation of nego- 
tiable paper in furtherance of trade and commerce.” 

In the case of Nicholson v. Patton, 13 L. R. 216, where the clerk of 
a notary took a note from his officeand pledged it to a broker, Rost, Judge, said: 
“The fact of the loss being proved, the defendant must show that he came into 


‘possession of the note in the regular course of trade, and that he acquired it in 


good faith and for a valuable consideration, for we take the rule, as settled in 
England, in the case of Gill v. Cubitt, as our guide.” 

We do not understand this rule at all relaxed, by the decision in the case of 
Beale v. Wileox, 34 Ann. 405. We think it has been universally acquiesced 
in and acted upon by our courts, in cases of lost or stolen bills, and that its ope- 
ration has been most salutary in preventing frauds, by imposing proper obstacles 
to their circulation. C.C. 3473. Little v. Citizens’ Bank, 2d Ann. 978. That 
article of the code provides, that if the possessor of the thing lost or stolen, 
bought it at public auction, or from a person in the habit of selling such things, 
the owner cannot obtain restitution of it without returning to the purchaser the 
price it cost him. om 
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There is nothing in evidence respecting the person from whom the plaintiff 








bought tha bill, or what passed between them at the time, so that the case rests ae . omens 
on the naked fact admitted, that the person was unknown to the plaintiff, and a 4¥? — 


stranger, and that he took the precaution of requiring the signature of Payne 
and Harrison on his check. Had the bill been lost or stolen, we do not think 
the plaintiff could stand justified in law in discounting it. Under these decisions, 
we think, he would have been liable to the real owner of the bill. 
. We think, therefore, that the plaintiff cannot be considered as taking this bill 
the usual and ordinary course of business, not having exercised a proper and 
nable caution respecting the person offering it. In relation to the plaintiff ’s 
conduct in taking the bill as a matter of business, it can make no difference 
whether the bill was lost, stolen or forged; in all the cases the standard is the 
same. It is proper to observe, that the check was not drawn according to the 
usual habit of the plaintiff, as testified to by Cazenave, his book-keeper ; that is, 
it was not made payable to the order of the person for whom it was discounted. 
He was a person unknown, and no relations are proved to have existed between 
Payne and Harrison and the plaintiff, except that growing out of their forged 
names as acceptors of the bill. 

It is said, however, that the plaintiff, in making his check payable to the order 
of Payne and Harrison, did what he had a right to do, and that the defendants 
have no right to complain of it. But it being conceded, that extraordinary neg- 
lect on behalf of the plaintiff, calculated to mislead the bank and facilitate the 
comiission of the forgery, would absolve the bank from responsibility in paying 
the forged check; an act, deliberately done, having the same effect, ought to 
carry with it the same consequence, unless in conformity with the usual course 
of business between the customer and the bank. The making his check paya- 
ble to parties whose names are forged as acceptors on the bill discounted, was 
not, as we have seen, in conformity with the plaintiff's mode of doing his own 
business, still less has it been shown to have been in conformity with the usual 
course of business between him and the bank. 

We think it cannot be denied, that this check was the implement of fraud, 
placed by the plaintiff in the hands of a party who had every interest to make 
use of it against the bank. The genuine signature of the plaintiff to the check, 
was calculated to mislead the bank, and it certainly facilitated or provided the 
means of the commission of the forgery. The unknown person, who got the 
check, was the forger of the bill, or his accomplice. The only obstacle to the 
accomplishment of the object of the crime, was the required signature of Payne 
and Harrison, which had been already forged on the bill. Would he, who had 
forged their names once and imposed them on the plaintiff, hesitate an instant 
in repeating the act? 

We look in vain for any plausible ground, on which the act of the plaintiff in 
giving the check in this form, can be held to be consistent with his relations 
with the bank. There isa great difference between the merchant who pays 
his bills or acceptances, and the discounter who pays them in market. The 
former gives such a direction to his money, by drawing his check to the order of 
another person, as may ensure its reaching the real creditor. He draws his 
check in favor of the payee of a bill, or of a known third person, when the 
person presenting the bill is unknown. The résponsibility of determing the 
genuineness of the signatures, is thrown upon the bank who undertakes to pay 
checks to order. But very different is the situation of the discounter, upon 

whom the law imposes more caution, in his relations with the bank. What 
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bank would deal with one who should assert the right of buying bills. from 
unknown persons, without inquiry, and throw upon the bank the responsibility 


anD TRADERS’ of determining the genuineness of the signature, he-should interpose between 


Bank. 


himself and the loss by forged bills? The signattre interposed, is the protec- 
tion he makes use of to save himself from the consequence of the neglect of that 
care and caution, in taking bills from strangers, which the law imposes on him. 
It seems to us obvids, that he, being bound to exercise caution in the first 
instance, is not permitted to impose any responsibility on the bank, by any sig- 
nature he interposes, to save himself from a loss which ordinary caution mighif}» 
have prevented. 

This mode of drawing his checks, is stated in the printed argument of the 
counsel for the plaintiff, as a matter of usual precaution on his part, and it is 
said that the evidence establishes extreme and usual caution, which along course 
of business had made familiar to the bank. We have looked in vain for the 
proof of any recognition on the part of the bank, of any mode of dealing like 
that in the present case. 

The plaintiff required the signature of Payne and Harrison, as a matter of 
precaution; against what? Against the forgery, loss, or theft of the bill. But 
is a discounter to be heard, when he avows that he buys bills under circum- 
stances which induce him to take precautions against their being forged? Ifa 
doubt exist in his mind as to its genuineness, can he take the bill and impose the 
responsibility resulting from its being forged, on another party with whom he 
deals. We think this mode of doing business, would be fatal to the best interests 
of commerce, and destructive of those principles upon which alone it can be 
maintained. 

If there was any necessity for precaution, why was it not exercised before 
the bill was bought. If the title of the holder, or genuineness of the bill was 
questionable, or not recognized, why were not Payne and Harrison applied to 
in order to ascertain it? The delay of a few minutes could have removed the 
doubt. The making the check payable to Payne and Harrison, is entirely 
unmercantile and irregular. Had they been applied to, to endorse the check of 
a broker, their impression would have been one of surprise, and the request 
would be scarcely heeded. Why should they put their names out to a person 
they did not know? Or guarantee the payment of a check, which in no way 
concerned them? 

In conclusion, we think that, notwithstanding the gross neglect of the bank in 
paying the check, the first fault was committed by the plaintiff, in taking the 
forged bill. Whenever a forged bill is in circulation, the Joss must fall on some 
one, and, we think, that in law and in conscience, the plaintiff ought to bear it 
in the present case. 

‘It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed; and judgment is rendered for the defendants, with costs in 
both courts. 

Preston, J. Smith discounted a supposed draft of Ventriss, of Donaldson- 
ville, on Payne and Harrison, merchants of New Orleans, and purporting to be 
by them accepted. It turned out that the name of the drawer, a planter, as 
well as the name of the acceptors, was forged. 1t was presented by a stranger, 
no doubt the counterfeiter, to whom he gave a check on the Mechanics and 
Traders’ Bank, in favor of Payne and Harrison for the proceeds. By a forged 
endorsement of their name, the amount of the check was drawn from the bank, 
and Smith sues for the balance of his account, without deducting the check. 
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If the defendants are liable at all, it is either for negligence in paying out the  SwirH 
plaintiff’s money on a forged endorsement, or absolutely, whether negligent or a 
not, because they paid out hismoney deposited with them, to other persons than — 
those to whom he ordered payment. 

On the score of negligence, Smith was more in fault than the defendants. 

He gave out his check on the forgery of the name of the drawer and of the 
acceptors of a draft. The name of those acceptors, alo 3))was counterfeited on 
the back of his check, and deceived the defendants. He had the time and leis- 
ure to discover the reality of the transaction, and should have used both, before 
giving his check on a double forgery. It could have been done by stepping 
to the counting house of the acceptors, probably but a few squares from 
his office. The paying teller of the bank, seeing his well known name toa 
check in favor of, and endorsed by a well known house, might easily be led, by 
his signature, into the error of taking for granted that the whole was genuine. 
® 1% He bhad no leisure to go out to verify the signature of the acceptors, but was 
confined to his counter. Checks, it isa matter of notoriety, are constantly pour- 
ing in upon the paying tellers of our few remaining banks. On the score of neg- 
ligence, Smith was most in fault, and might well excuse that, in defendants, 
of which he himself was doubly guilty, with far more facilities of avoiding its 
effects. Where two parties are equally guilty of negligence, he who suffers 
loss, must bear it, and neither can recover from the other. 3 Bur. Rep. 1354. 
1 Black. 390. 2 'T. Rep. 70. 

But the main ground of the plaintiffs’ action is, that he ordered the money to 
be paid to Payne and Harrison, and that the bank paid it to other persons. ‘The 
fallacy of the argument in support of this ground, consists in this, that having 
given out his check, it was immaterial to Smith to whom the money was paid. 

His check being out, the money he deposited in bank, to the amount of the 

check, was mo longer his; he had parted, for its supposed value, with all his 

interest in the check, and the money it represented. That the holder, perhaps , 
an innocent holder of the check, drew the money, was no injury to him; the 
injury to him was done before by the counterfeiter, in imposing a forged draft 
upon him. 

The money in bank belonged to the holder of the check. It was in the power 
of the holder to go to Payne and Harrison, and give it in payment of a debt, or 
purchase goods with it, or obtain its discount, and the check would have thus 
become theirs, also the money in bank, and the transaction binding upon Smith, 
beyond a doubt. He thus put it into the power of the counterfeiter, to dispose 
of his check and money. It was his business, to stop the payment of the check, 
and to regain it, before it got into the possession of an innocent holder, and his 
misfortune and loss, if he failed to do so. 

For, in fact, Smith did not order the money to be paid to Payne and Harrison, 
but, through them, to the counterfeiter. He gave his check, which represented 
his money, to the counterfeiter, for a draft supposed to be genuine, and not to 
Payne and Harrison with whom he had no transaction, and who would not 
have endorsed, or incurred any responsibility with regard to it, unti! it became 
theirs, by some transaction with the holder. And therefore, as well observed 
by the counsel of the defendants, no action can be found in the books, in which 
the drawer of a geninue check, has recovered its amount from a banker on 
account of a negligent®payment of the check. If made payable to the dtder 


of the payee, the right of action belongs to him, for the payment on a forged 
endorsement; but in no case has such a right been claimed by the drawer 
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SMiTH The paying teller of the bank, so far as Smith was concerned, was bound 
aoe... to know only his signature. The bank was depository of his money, and 


AND — bound to pay it on his.check, which was genuine. ‘As to him, the bank was not 


bound to send out and ascertain the genuineness of the signatures of the endor- 
sers of his check. ‘They were required to do so, to secure themselves from 
liability to the endorsers alone. The bank was bound to know the genuineness 
of the signature of Wayne and Harrison only, at the risk of being liable to 
them, and not to Smith. 

It is not pretended that Payne and Harrison have any right of action against. 
the bank. If they had, it is their right of action, not the plaintiff’s. The drawer 
of a check has never recovered from the banker, unless his name was forged ; 
or, as in the case of Hall v. Fuller, where the amount for which he checked, 
was altered from £3 to £330, and the last sum was paid by the banker. He 
checked for £3, and was to be charged with that sum, and not £330, for which 
he did not check. But he is to be charged with the sum for which he actually 
checked, unless there be greater negligence, in paying it, than that of which he 
was himself guilty. 

Smith had no suspicion of the genuineness of the transaction with the stran- 
ger; for then, it would have been his duty, in order to recover, to have com- 
municated his suspicion, to the bank, and stopped the payment of the check ; 
and he could not use the name of Payne and Harrison, to impose on the bank 
a risk he was unwilling to incur himself. He had no transaction with Payne 
and Harrison, which authorized him to use their name as payees of the check. 
The use of it was fictitious as to them, and fictitious as to the bank, and can give 
him no rights which he would not have had, if the check had been made payable 
to bearer, or to a fictitious person ; in which case, it is admitted,he could not 
recover the money paid on the check from the bank. 

It does not appear, to me, to be in the ordinary course of business, to make a 
check payable to a payee with whom we have no business transactions, and on 
that account, Smith, and not the bank, should bear the loss. The case should 
be likened to a check to the order of a fictitious person, which has often been 
held to be the appropriation of so much money to be charged to the drawer, and 
credited to the account of the holder of the check, or bill, as the case may be. 
Both are out of the ordinary course of business, and should expose to loss only 
the author of the fiction, if there be reasonable care on the part of the other 
parties to the transaction. In fact, courts should encourage only real, and not 
fictitious transactions, which are so liable to give rise to losses. 

It has been urged, that if I give a check to a tradesman for goods, payable to 
his order, and it is paid without his order, I can recover the amount from the 
banker. 1 think not. The tradesman took the check in payment of his goods, 
and I was discharged from his bill; my genuine check was charged to my account, 
and I could only claim the balance of my deposit. The tradesman could sue 
the bank for the amount of the check, because the money belonged to him, as 
holder of the check, and was paid, without his order, on a forged endorsement. 
But having paid my bill with the check, and got my discharge, I can have no 
such right of action. 

I am of opinion, for these reasons and those given by the chief justice, that 
the judgment of the district court, should be reversed, and judgment rendered 
for the defendants, with costs. 

Suet. J., dissenting. The facts out of which this suit has arisen, are as 
follows: On the 7th of November, 1850, a person unknown to Smith, who is a 
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money broker, offered to him for discount, a bill of exchange for $3000, at ninety SMITH 
days after date, purporting to be drawn at Donaldsonville, November 5th, 1850, — . 
by W. C. S. Ventriss, in favor of W. P. Goddard, and by the payee endorsed, “*” — 
upon and accepted by Payne and Harrison, of New Orleans. It is admitted, 
that the names of the drawer and acceptor are forged. Smith discounted the 
bill, and gave his check for $2908 67, on the Mechanicgand Traders’ Bank, 
payable to the order of Payne and Harrison. The checlwas paid at the bank 
on the same day, to an unknown holder, the name of Payne and Horrin (or 

‘Horrim) being written thereon. Both the acceptance of the bill, and the 
endorsement on the check, are proved, by a member of the house of Payne and 
Harrison, to be forgeries. Payne and Harrison are not customers of the 
bank; but, being a prominent house, they pay, us testified by one of the 
house, large amounts of their discounted and collection paper in that bank. 
It is in evidence, that Smith had been for many years a customer of the 
bank, and was in the frequent habit of drawing his checks to order, when 
he discounted mercantile paper. The motive would seem to have been, 
(though there is no admission or direct proof as to this particular case,) to 
guard against any want of title on the part of the person getting the discount, 
by making it necessary for him to go to Payne and Harrison, and get their 
endorsement. That Smith had doubts whether the acceptance was genuine, is 
quite improbable, considering he took it at a rate which és not pretended to be 
unusual. It is proper to add, that the appearance of the bill, which has been 
exhibited to us in the original, is not suspicious. The body and signatures, it 
seems to me, have a free and genuine character to one not acquainted with the 
handwriting of the parties. "We may here observe, as a matter not proved in 
this case, but familiarly known to those who are acquainted with the daily course 
of business in New Orleans, and frequently shown by our own records, that 
money is raised, by or for the planter, through the accommodation acceptance of 
his factors, discounted in the New Orleans market; or the planter gives such 
bills for purchases, at his plantation, of western produce, pork, corn, horses, &c., 
from the passing flatboatman or drover. The acceptor, himself, is sometimes 
the party who gets the acceptance discounted, and puts the proceeds to the 
planter’s credit in account. 

The question we have to decide is, whether the bank has a right to charge 
Smith’s check, so issued and paid, to his debit in account. The district judge 
has decided in the plaintiff’s favor, and the bank has appealed. 

It is said, that Smith committed the first fault in permitting himself to be 
imposed upon for want of proper previous inquiry; that he gave this stranger 
the means of imposing upon the bank, by the forged endorsement of a house 
whose signature was not in the bank; that he is a broker, who receives propo- 
sitions at his leisure, can tell the applicant to call again, and meanwhile inquire ; 
that the paying teller is confined to his counter, and having a great press of busi- 
ness, cannot stop to verify every signature, and is only bound to know that the 
drawer’s name is genuine. 

Some of these propositions are certainly not without force; but, it seems to 
me, that they cannot control the case, when we analyze the nature of the con- 
tract between the bank and Smith. What was it? The defendant agrees to 
receive his money on deposit, which is an advantage to the bank, because it has 
the use of the money, the deposit not being special; and agrees to pay it out as 
he may order. Now, here Smith ordered the bank to pay the sum to Payne 
and Harrison, or their order, to be shown by their endorsement. But the bank 
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_— their endorsement, and upon an endorsement whi¢hdoes not even purport to 
AND ad theirs. The duty, therefore, which the banker 
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has not paid it to Payne and Harrison; but has paid it to some one without 


a valuable considerati 
undertook to perform, has not been fulfilled. Instead of paying as he directed, 
it has paid against his directions; and my brethren, as 1 understand, all think 
that in the payment of this check, ‘ there was gross negligence on the part of the 
clerk of the hank.” ae 

As long as Smith kept himself within the terms of his contract with the bank, 
they would seem to have no right to inquire into, and find fault with his reasons 
for drawing the check to Payne and Harrison’s order. 

Smith had no intention to do the bank an injury in the course he pursued; 
he merely used the right given to him, under his contract with the bank, for his 
own protection. If the bank had fulfilled its duty, by requiring a genuine 
endorsement, the guilty person would have been foiled. 

The precaution taken by the plaintiff is not unusual.. People frequently do it, 
without intending any wrong to the banks, or any idea that they are doing an 
act of which the pfOpriety could be questioned. A person, for example, whom 
you do not know, brings you a tradesman’s account, which you pay by check to 
the tradesman’s order, thus guaranteeing yourself that the check must go into 
his hands, or else not be paid, and so you cannot be defrauded by a person 
untruly representing himself as the tradesman’s clerk. A business man would 
hardly say, that this was negligent or wrong. 

My impression is, that it is not unusual among merchants, if a stranger pre- 
sents a bill of exchange for payment, to ask him, if he is acquainted with any 
respectable house or person, and if he names one, to give him a check to the 
order of such person or house. We are not informed, by the evidence, what 
passed between Smith and this stranger, and cannot know, since Smith could 
not offer himself as a witness; and no one-else appears to have been present. 
For aught we know, Smith may have put this question to the stranger, and the 
check thus have taken the form it presents; or Smith might have supposed the 
person sent by the acceptors to get the bill discounted. We are not to presume 
bad faith on Smith’s part. 

The learned counsel for the defendants, has asked us to apply to this case, the 
well settled rule respecting fictitious payees, to wit, that if a bill or note import 
to be payable to a person not in esse, or his order, and is issued with an endorse- 
ment, in blank, purporting to be made thereon by him, it is, as against the 
drawer or maker, to be considered as a bill or note payable to bearer; and so is 
a bill as against the acceptor, if he knew, at the time of his acceptance, that the 
payee was a fictitious person. But this assumes that Payne and Harrison 
were fictitious payees. On the contrary, they were persons in esse, and the 
plaintiff intended that the stranger, who negotiated their acceptance, should go 
to them and get their endorsement. . 

-—~It is said, there is no case in the books where the drawer has recovered, when 
the bill has been paid on a forged endorsement, and that Payne and Harrison 
are the only persons who could maintain an action against the bank. The rea- 
son why the books do not show such actions, is because the payee or endorsee, 
whose endorsement has been forged, is generally the party who, having been 
the holder of it, has lost its possession by accident or theft, and so has suffered 
the loss.. But here Payne and Hurrison never owned the check, but were 
merely intended by the drawer as intermediaries through .whom the check 
should pass. The testimony of one of their house shows, that the only lawful 
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igterest is in the plaintiff, of course, by their intervention through one of 
their own house as a witness in this cause, they would be estopped from ever 
making any claim against the bank. : 

Without being considered as expressing a positive opinion upon the point, I 
think it proper to add, that I am not prepared to say, that if the bill had been a 
genuine bill, which had been lost or stolen, and got unlawfully into the posses- 
sion of this stranger, the true owner could have recovered the bill from Smith, 
upon the evidence we have before us. See the cases and authorities cited in 
Wilcox v. Beal, 3d Ann. 407. 

In the case of Beal v. Wilcox, we said, that we did not consider it necessary 
under the facts of the case, to say, whether we were prepared to go to the 
full extent of the doctrine recognized by Mr. Story .and in the English courts. 
We, however, noticed in that case, the opinion of that author, and the present 
condition of the law in England. It is not improper to refer to them again. 

In his Treatise on Bills, § 194, Mr. Story observes: ‘For a considerable Jength 
of time the doctrine prevailed, that if the holder took the bill, under suspicious 
circumstances, or without due caution and inquiry, although he gave value for 
it, yet he was not to be deemed a holder bond fide, without notice. But this 
doctrine has since been overruled and abandoned, upon the ground of its incon- 
venience, and obstruction to the free circulation and negotiation of exchange 
and other transferable paper.” 

In the note to be found in the forty-fourth lecture of Mr. Kent, edition of 
1844, are the following remarks: ‘‘ In Backhouse v. Harrison, 3 Neville and 
Mann., 188, the case required the endorser, who lost his bill by accident, to show, 
in his defence, gross negligence, imputable to the holder, in order to impeach 
his title. The same principle was followed in Cook v. Jadis, 3 Neville and 
Manning, 257. 2 Mylne and Keene, 638. Goodman v. Harvey, 6 Neville and 
Manning, 372; so that the case of Gill v. Cubitt seems to be somewhat weak- 
ened, if not destroyed, as authority.” 

In Goodman v. Harvey, 4 Adol. and Ellis, 877, Lord Denman uses the fol- 
lowing language: ‘* The question I offered to submit to the jury was, whether 
the plaintiff had been guilty of gross negligence or not. I believe we are all of 
opinion, that gross negligenee only would not be a sufficient answer, where the 
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party has given consideration for the bill. Gross negligence may be evidence of - 


mala fides, but is not the same thing. We have shaken off the last remnant 
of the contrary doctrine, where the bill has passed to the plaintiff without any 
proof of bad faith in him, there is no objection to his title. The evidence in this 
case, as to the notarial marks, could only weigh as rendering it less likely that 
the bill should have been taken in perfect good faith.’’ In that case, we find 
Sir John Campbell admitting in argument, that “it can no longer be maintained 
as law, that the holder of a bill is disabled from recovering it, if he has taken it 
under circumstances which might reasonably have awakened suspicion,” but, he 
contended, that there had been gross negligence, having the effect of fraud. 

In Ulher v. Rich, 10 Adol. and Ellis, 784, Lord Denman observed: ** With 
respect to the doctrine laid down in Gill v. Cubitt, 3 B. and C., 466, and other 
cases, we adhered to the more recent decisions, and to what is said in Goodman 
v. Harvey, 4 Adolp. and Ellis, 870, that gross negligence alone would not be a 
sufficient answer; that it may be evidence of mala fides, but is not the same 
thing. It follows, that the pleading mala jides must be distinctly alleged, and 
the sole question is, whether mala fides is alleged by the words, that “ the 
plaintiff was not the bond fide holder _- bill. 
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Smith This case certainly shows that banks, by pe ing their depositors to d 
saunas <xtes Checks to order, expose themselves to an incre s P responsibility ; but if they 
AND m.. RADERS’ do not choose to také deposits on those terms, it is in their own power to remedy 
. the inconvenience by requiring their customers to draw their checks to bearer. 


I think, the judgment should be affirmed. 


Same CasE—On a ReE-HEarRING. 





HE judgment of the court, on a re-hearing, was pronounced by 
Rost, J. In the petition for re-hearing in this case, numerous precedents 
are cited, defining the duties and obligations of a bank towards its customers, and 
the learned counsel attribute their want of success to the neglect, on their part, 
to give us the benefit of them in the original argument. They do themselves 
great injustice ; the court is familiar with those precedents and acknowledges 
their authority ; but the court is aware also, that the contract of bank deposit is, 
to some extent, one of mutual benefit, and that the duties and obligations it cre- 
ates are not all on the sid@of the bank. It imposes some duties on the depositor, 
and the first of those duties is, that his dealings with the bank, be direct and 
and founded on truth. The violation of this duty by the plaintiff in this case, 
would alone have been sufficient to defeat his action, on the ground that he can- 
not increase’ the obligations of the bank, by creating a state of things which 
would not have existed, if no indirection had been resorted to by him. 

Had Payne and Harrison been the real payees, the negligence of the bank 
might have brought the case within the rule invoked in behalf of the plaintiff. 
It is the circumstance of his buying a forged bill from a person unknown, with- 
out inquiry, and giving him in payment a check made payable to the order of a 
third party, who had no interest in the transaction which distinguish this case 
from those cited, and bring it within the operation of otherand adverse principles. 
As the opinion of the court has been greatly misunderstood, it may be well to 
make this distinction more obvious by an example. 

It is customary, in this place, when merchant’s or tradesmen’s bills are pre- 
sented by a person unknown to the debtor, to give checks to the order of the 
creditor, upon an acquittance of the bill; as long asthe banks submit to that 
custom, they take upon themselves towards the payee, the risk that the money 
shall reach him, and if it does not, there may be such gross neglect on the part 
of the bank, as would render it liable also to the drawer of the check, if he 
should have to pay the debt asecond time. The reason is that, in all such cases, 
the party named in the check, is the real payee, and the drawer has merely 

,. exercised his right as depositor; here the nominal was not the real payee ; the 
check was given in payment to the creditor, though in the name of another per- 
son, and the bank paid that creditor. Taking the facts as they were before us, 
and limiting the decision to the case in hand, we held, that as it was no part 
of the contract between the plaintiff and the bank, that he should have the right 
to draw checks in that form. The bank might go behind the check, and justify 
the payment, by showing that it had been made to the creditor whom the plain- 
tiff intended to pay. . 

i If the law had been with the plaintiff, it would at least have béen incumbent 

- upon him, to make it appear that the loss for which he claims sateaniegh was 

the result of the neglect of the defendant, and could not have occurred, if the 
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bill had been presented to Payne and Harrisom, for their signature. He has Gusen 
entirely failed to establish that fact. _—.. AMCs 
The plaintiff cannot avail himself of the presumption, that Payne and Har- — 


rison, who were without interest in the matter, would use greater diligence 
than he did, in ascertaining who the holder of the check was. A person, such 
as the plaintiff describes him to have been, might easily Have found some plau- 
sible reason for the check being in that form. Payne and Harrison, thorough 
men of business as they are known to be, would then have told him, that they 
would ascertain whether the bank would pay the check and collect it, if it was 
good; but that this would give them some trouble, for which they must be 
indemnified by a small commission for their endorsement. All this would have 
been mercantile and fair; and yet, who would, in that case, have indemnified 
the plaintiff for his loss? Not the bank, surely! It would have paid, agreeably 
to order, not Payne and Harrison: they would have complied with his wishes, 
and simply trusted the man, whom he himself had first trusted, and sent to them ; 
to any complaints on his part, on the ground of negligence, they might well 
unswer, that they did not understand his endorsement, as conferring upon them 
the police of his broker’s shop; and that, if it was so intended, it should have 
apprized them, that they were to take care that his cystomer was not a forger 
and a thief. 

Suppose that the holder had purchased goods from Payne and Harrison, and 
offered them, in payment, a check of the plaintiff to their order ; they, undoubt- 
edly would have taken it, after ascertaining that it would be paid. Suppose, 
that after ascertaining that the check would be paid, Payne and Harrison-had 
told the payer of the bank, te let the holder write their name on the back 
of it, for the sake of form, and then pay it; had the name accordingly been 
written as we find it, and the check paid, it cannot be doubted that the autho- 
rization of Payne and Harrison would have been sufficient to protect the bank. 
What difference is there, in a legal point of view, between an authorization thus 
previously given, and the tacit ratification by these parties, of the payment, after 
it was made? None that we can perceive. The plaintiff, in his anxiety to 
secure himself, lost sight of the fact, that the additional security obtained by 
making checks payable to order. is real only when the party to whom the check 
is payable, is the payee in interest, and that it became illusory when he is not. 

The decision of the court places the plaintiff where he would be if he had 
kept his noney in his drawer, instead of keeping it in the bank ; and it is repug- 
nant to all ideas of justice, that he should have a claim against the bank, for 
paying the party whom he would have paid himself, had he been his own banker. 

The learned counsel complain that wrong has been done their client, by bring- 
nig his negligence in a transaction with a third party, in which the defendant had 
ho interest or concern whatever, to bear upon a contract between the plaintiff and 
defendant of a totally different nature; and the execution of which, in no 
manner depended upon any circumstances that might attend the other. They 
overlook the fact vital to their cause, that it is the connection between those two 
contracts, which alone gives the plaintiff, the semblance of a right of action. 

Suppose that the bill discounted was genuine, and that in the absence of Payne 
und Harrison from the city, the holder had forged their signature to avoid delay, 
the plaintiff would have received the stipulated consideration of his check. The 
check wouldhave been paid to the owner of it, and Payne and’ Harrison are satis- 
fied*on that hypothesis. Where is the injury resulting from the alleged gross 
neglect of the bank? And who hasany right of action against it? It cannot be fairly 
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Surrx = minintained that the payment itself caused any injury to the plaintiff; his loss 


sent was consequence of his taking a forged bill} and unless he connects this 
anp TRADERS’ transaction with his. contract as depositor, he has nothing whatever to stand 
Bank. 
upon. With this connection he has little more, as either in law or in good con- 
science, the bank cannot be charged with the consequences of his own neglect. 
The true principle on which the decision is based, is one which the ‘nature of 
the business before our courts has rendefed more familiar to the profession, 
than any other in jurisprudence. It need only be named to be recognized and 
assented to. 
Whatever object the plaintiff may have had, in making the check payable to 
Payne and Harrsson, as they were not the real payees, the insertion of their 
name was, between the parties to the contract, a simulation. The bank who 
was not a party to this simulation, has paid the party for whose benefit the check 
was given, and claims to be a creditor of the plaintiff for the amount. The 
principle of the decision is, that being thus situated, the bank may show the 
simulation of any act by which the plaintiff attempts to frustrate its just rights; 
that it may remove the cloud which conceals the contract between the plaintiff 
and the holder of the check, and justify the payment, by showing that it was 
made to the real creditor. 
The law abhors simulation ; and if there is a point settled by our jurispru- 
dence, more conclusively than any other, it is, that except between the parties 
" to it, it has no existence, and that any third person having an interest, may at all 
times and in all forms of action, call upon the court to disregard it, and adjudge 
his rights according to the truth which it disguises. In the very first case 
of simulation, which came before this court after its organization, we held, ¢on- 
trary to the opionion of our predecessors, that property held under simulated 
contracts may be seized by the creditor of the vendor, as if the simulated con- 
veyance did not exist. We have adhered to this rule in many cases since, and 
we are satisfied that no other decisions made by us, have been productive of more 
. good, or more generally approved ; on the ground of simulation, the case is clear 
against the plaintiff. Bernard v. Auguste, lst Ann. 69. Cammack v. Watson, 
Ib. 132. 

The fact that the signature of Payne and Harrison on the check, is a manifest 
forgery, is immaterial ; if there had been no endorsement at all, the bank, after 
payment, would not have been debarred of the right of proving the simulation, 
and of showing that the payment was made to the real creditor. We have exa- 
mined the case on the supposition, that the check was paid to the party who 
: received it from the plaintiff. It would perhaps be more favorable to the defend- 
a ant, if the check had been transferred to a third person, in good faith. 

It is said that the decision is calculated to encourage forgery ; believing it 
_ strictly legal, we would not be responsible for the consequences, if it was; but 
We rejoice in the belief, that its effect must be directly the reverse. We cannot 
but know as men, if not as judges, that it is not the first time, that forged paper 
has been discounted by brokers in this market, and we could devise no surer 
means of encouraging the practice, than making a decision which would, in all 
cases, place the banks between the discounter and the danger arising from for- 
gery. The moral tendency of the decision cannot be questioned ; it puts down 
indirection, vindicates the cause of truth, and is in furtherence of the’ principle * 
too often overlooked : that the law of commerce is the law of honor. 
The re-hearing refused. 
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Preston, J. The plaintiff insists, .in his petition for a re-hearing, that his 


his order. I was not, and am not satisfied by the testimony, that there was 
gross negligence on behalf of the bank. A partner in the house of Payne and 
Harrison, whose signature was forged, states it was a bad forgery. It may 
have appeared so to him, being fe forgery of his own signature, but not to 
others. The testimony makes out a case of ordinary negligence; and as Smith 
is proved to be a very careful man, his negligence in being deceived by the same 
forgery, was alluded to, as tending to excuse the defendants for less negligence 
with regard to the forgery of the same signatnre, than that of which he was 
guilty himself. 

The plaintiff’s counsel contends, that the bank had nothing to do with the 
transaction between Smith and the counterfeiter of the draft. Testimony and 
admissions were before the court in relation to the whole transaction. As 
Smith sues the bank for money, the defendants had a right to prove the whole 
transaction, if they could thereby show that Smith had disposed of his money 
by contract, and had no longer an action against the bank on account of it. Had 
the draft and acceptance which he discounted been genuine, Smith clearly could 
not have recovered the amount of the check he gave for the proceeds, although 
the money had been drawn upon the forged endorsement of Payne and Harrison. 
The law cannot be different, because he discounted and gave his check for a 
forged acceptance. In the first case, he gives his check for its full value which 
he has in hand, and has no action against the bank for its amount; in the last 
case, he gives his check for and in consideration of his negligence. He 
has nothing in hand for it, but a draft, which is worthless. He must 
suffer the loss, and cannot throw it upon others. In both these cases, he 
gives out his check, and parts with his money by contract; and has no 
action to recover it back, except against the individual who defrauded him 
in the contract. He has no other rights than if he had paid with bank 
notes. The bank was undoubtedly his agent to pay out his money; but 
when, in consideration of a contract, he delivered a check for that money, it was 
no longer his; and the bank having paid his check, in defence to a suit for the 
money, had a right to show that he had parted with the money by contract, 
and that their agency for him had ceased, as to the money for which he 
delivered the check. 

The case has been put of remitting a check, say to New York, to a creditor, 
orasa gift. I may make it payable to the orderof my creditor or donee ; and may 
sue the banker if it is paid without their order. The reason is, that the money 
remains mine, until the delivery of the check to my creditor or donee. If never 


delivered, my creditor is not paid, and my donee does not receive the benefit of 


my liberality. Therefore, I can sue, if the money is paid before the check comes 
to the hands of the real payee; for, until then, the creditor, or donee, has their 
claim upon me. But as svon as the check reaches the payee, it becomes,his 
property. I have no longer any interest in it; the forgery of the endorsement 
is immaterial to me, and I cannot recover on account of the erroneous payment ; 
but the payee can, because the check belonged to him. 

So in this case, the check was delivered for the draft. The transaction was 
final as to Smith, and the person with whom he dealt. The forged draft 
belonged to him ; the delivered check belonged to the holder. It was the busi- 
ness of the holder to obtain the endorsement of Payne and Harrison, and to get 


— 
negligence, in a transaction with other parties, should have no influence on his —n.. ames 
claim against the bank, for gross negligence in paying out his money without oes eed 
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Swatu the "inoney. Smith had nothing to do with that; and probably took no interest 
Mecuanics in it, until he ascertained, by its protest, that the draft was a forgery. It is said 
AND TRADERS to be a general cu m here, to pay the clerks of merchants for produce or mer- 


chandise, in checks to the order of the merchants. If the clerk be unknown, 
it is a dangerous custom, and should be more honored in the breach than in the 
observance. But even then it has no bearing on the present case; for I make 
the check payable to the merchant, becausé I have had a real transaction with 
him, and am his debtor, and not the debtor of the unknown clerk. I have a 
right, therefore, to require of my banker to pay on the genuine endorsement of 
the merchant with whom [ have the transaetion, and of whom I am the debtor ; 
and not to pay on a forgery by the pretended clerk. But here the case is exactly 
the contrary. Smith contracted with the swindler alone, and had no transaction 
whatsoever with the merchants, Payne and Harrison. Therefore, the state- 
ment in the plaintiff’s application for a re-hearing, that the stranger represented 
to Smith that he was sent with the draft on behalf of Payne and Harrison, 
would not avail him, even if proved. Smith was bound to know with whom he 
dealt; and if he dealt with an agent, to know that he was really the agent, and 
could not make Payne and Harrison his creditors, for the proceeds of the draft, 
without their consent. The stranger having no authority from them, Smith’s 
contract was with him. 

It is said by the counsel of the plaintiff, in their petition for a re-hearing, that 
the almost unanimous opinion of merchants and lawyers, is adverse to the decision 
of the court. The negligence of their client, and of the defendants in this par- 
ticular case, has given rise to a controversy that has rarely occurred before. 
It grows out of a payment to a fraudulent creditor, by a check in favor of ‘real 
persons, with whom neither the debtor nor creditor had any transaction, and 
who disavow all interest and concern in the matter. It will probably hardly 


’ occur again. It requires more reflection on the case itself, to understand and 


decide it correctly, than persons, having no special interest in the result, can 
afford to bestow upon it. Further reflection on the application for a re-hearing, 
has only confirmed me in the correctness of the original opinion of the court. 

Sie 1, J., dissenting. My opinion in this case is unchanged by further con- 
sideration of the subject. 
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The article of the code requiring execution to issue within a limited time after the decree 
of separation of property between husband and wife, under pain of nullity, is only appli- 
cable to cases in which there is judgment against the husband for a sum of money. 

Where a separation of property, between husband and wife, has been decreed by a court 
upon the voluntary admissions or agreement of the parties, the judge who decreed that 
separation, cannot take the ground, that the decree was rendered upon insufficient evi- 
dence. a 

As against creditors, manual gifts have no date. io, & 

A donation made by the husband to his wife, may be attacked and sét aside by subse- 

. quent as well as prior creditors. ‘4 


PPEAL from the District Court of St. Tammany, Stirling, J. A. Hen- 
nen, for defendants. The judgment of the court was pronounced by 
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Rost, J. The plaintiff alleges, that he is a creditor of the succession of the 
late David B. Morgan, who left, at his death, his widow, Marie Constance 
Baham, and nine children, three of whom are minors, eesonted by their 
mother.and tutrix; that Mrs. Morgan has, in certain judicial proceedings, pre- 
tended to renounce the community, but that she retains in her possession all the 
property belonging to the deceased and to the community ‘Without making 
an inventory of the same; and that she conceals a large amount of the com-+ 
munity property, with the intention to convert it to her individual benefit. 

He prays, that Mrs. Morgan and the heirs of David B. Morgan be cited; 
and that, after due proceedings, the debts due him by the succession of Morgan 
he recognized and allowed; and that Mrs. Morgan be decreed to surrender the 
property mentioned in the petition. He finally prays, that said property be 
adjudged to belong to the succession of David B. Morgan; and thata sufii- 
cient portion of it be seized and sold, to satisfy his claim. 

The heirs of age renounced the succession of David B. Morgan, and were 
dismissed from the proceeding. The tutrix filed a general denial in behalf of the 
minors, Who have accepted the succession, with the benefit of an inventory. 
The answer of Mrs. Morgan, in her own right, denies, specially, the conceal- 
ment of any property belonging to the succession of her husband, or the conver- 
sion of it to her own use. She further avers, that, during marriage, her 
husband made to her manual gifts, accompanied by actual delivery, which she 
was authorized to receive, and retain, and appropriate to her own use; that she 
had money and other movable effects, at the time of her marriage, to the 
amount of $3000; that she administered her paraphernal effects during marriage, 
botight and sold lands, lots, slaves, houses, &c., and made great profits; that 
after her separation of property from her husband, she purchased, from the 
Union Bank of Louisiana, in good faith, the property mentioned in the petition ; 
and that the bank is under full warranty to her. 

After issue joined, Mrs. Morgan having died, her heirs appeared, pleaded the 
general issue, and adopted the answer previously made. 

The court, considering that the plaintiff had failed to substantiate his allega- 
tions against Mrs. Morgan, simply gave a judgment in favor of the plaintiffs 
against the minor heirs, for the amount of his claim, with interest and costs: 
this judgment not to be executed against them otherwise than in the regular 
administration of the succession of David B. Morgan. The plaintiff has 
appealed. 

This action is, we presume, instituted under art. 990, 991, 992 of the Code 
of Practice, which make it the duty of competent courts, on the application 
of the creditors of a succession accepted under the benefit of inventory, to cause 
to be sold so much of the property thereof, as may be necessary to pay the debts, 
and as there is no exception to the form of the action, or to the capacity of a 
single creditor} to maintain it, the case is fairly before us on its merits. Bryan 
v. Atchison, 2d Ann. 465. 

In November, 1844, a judgment of separation of property was rendered in 
favor of Mrs. Morgan, putting an end to the community, and recognizing 250 
head of cattle and ix slaves then in her possession, and under her control, as 
constituting all her paraphernal property. The judgment was rendered by the 
plaintiff, who was, at the time, a district judge. He now urges several grounds 
of nullity against it. The first is, that no execution issued under it, within the 
time prescribed by law. 
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’ a a &., article of the code requiring execution to issue within a limited time 
Morcaw, iter nh ere of tion, under a pain of nullity, is only applicable to-cases 
Pr in which there is dgment against the husband for a sum of money. This 
precaution is, no doubt, intended for the protection of those with whom the hus- 
band is in the habit of dealing. But, in this case, the object of the action was 
not to recover monies of the wife; it was simply to put an end to the commn- 
’ nity, and thus secure to the wife and her children, the future earnings she might ; 
** derive from her untiring industry. This was a sufficient ground for the action, ' 
* * and, as it is shown by the evidence, that Mrs. Morgan had, at the time, the 
administration of her paraphernal property; there was nothing in the judgment 
upon which an execution could issue. Davock v. Darcy, 6 Rob. R., 342. 
° Pothier, de la Communauté, vol. 2, No 501. ‘Touillier, vol. 13. 48, No 28. 
Marcadé, vol. 5. 581. é 
The plaintiff further urges, that the decree of separation was collusive and in 
" fraud of creditors, and, that from an inspection of the proceedings, we have a 
right to presume, (and such was the fact,) that this judgment was entered up 
at the request of the parties, and upon no other evidence, than their acknowl- 
edgements in open court. Others, perhaps, might avail themselves of such a 
presumption. But the judge who rendered the judgment of separation, cannot. 
Art. 2401, C. C., provides that a separation of property must be petitioned for, 
and ordered by a court of justice, after hearing all the parties ; that it can in no 
case, be referred to arbitration, and that every voluntary separation of property, 
is an absolute nullity. 
We consider this article as imposing upon the judge, the duty: to require Jegal 
evidence of the facts alleged, and not to receive, in place of it, ci 
of parties or their counsel, under which the decree of separation would, in fact, » 
amount to nothing more than a voluntary separation. ‘The plaintiff was bound 
to require such evidence as would satisfy his mind of the good faith of the par- 
ties ; and he cannot be heard to say that he did not. The judgment of separa- 
* tion must therefore be considered as conclusive, as far as it goes. 

After the decree of separation, the wife was authorized to buy property in 
her own name, and we see nothing, in the purchases made by her, which stamps 
them with the fraud alleged. 

The petition contains no claim against Mrs. Morgan for the proceeds of the 
Madisonville property sold by her, and which it is alleged she held under a dis- 
guised donation from her husband, made after the separation of property. The 
prayer of the petition is limited to the restitution of the property of the com- 
munity, now in her possession. The value of this property, moreover, after 
deducting from it the cost of the improvements made upon it by Mrs. Morgan, 
is quite inconsiderable. 
is Nothing is shown that can at all affect the validity of the sale of David B. 

Morgan’s property, to the defendant, by the Union Bank. This property had 
- previously been seized and sold, at the suit of the Citizens’ Bank, on account 
of the non-payment, at maturity, of the installments of the stock debt due that 
institution by Morgan. The entire debt became due, by the non-payment of 
the matured installment, and the bank was authorized to Gause the property to * 
be sold for cash. At this sale, the Union Bank became the purchaser, with a 
* view to secure its claims against David B. Morgan, and those claims were 
accordingly made a portion of the consideration in the sale to Mrs. Morgan. 
If it be true that, notwithstanding the assumption of these debts, Mrs. Morgan 
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still purchased the property at a price mueh below its value, the stockholders of 
the bank have alone the right to complain; a higher price would not haves 
fitted the plaintiff. -’ 

We now come to the payment of $3000 made by David B. Morgan.to his 
wife, in the year 1835, out of the proceeds of the sale of community property. 
The record shows that this sum was placed in the possession of Mr. Lesassicr, 
who kept it, at interest, for the use of Mrs. Morgan, until it amounted to $5000; 
that in 1838, Lesassier and his wife executed a note for the said $5000, pay- 
able to Mrs. Morgan five years after date, with interest at seven per cent per 
annum; that said note was endorsed, in blank, by. Mrs. Morgan, with the 
authorization of her husband, and that, on the 1st of December, 1843, one Ralph 
J. Smith, being the holder of said note, gave it to Lesassier and wife, as the 
consideration of a sale of a house and lot in Gravier street, and two lots in Livau- 
dais. It is proved that the rents of this property were always collected by Lesas- 
sier and paid over to Mrs. Morgan, according to instructions received from Mr. 
Smith, and that the property was inventoried in the succession of Mrs. Morgan, 
as belonging to her. The ownership of that property by Mrs. Morgan, is not 
seriously contested, and the plaintiff has distinctly asked that it be subjected to 
the payment of his debt. 

There is no evidence in the record to show, that Mrs. Morgan brought any 

thing but cattle into marriage, and the declarations of Morgan, when he 
paid the $3000, satisfy us that the stipulation in the marriage contract, which 
the notary failed to sign, was intended to cover a donation of that sum from 
him to her. There was neither dotal nor paraphernal property to replace, at 
the time of the payment. 
“tt is urged, that the donation can be sustained as a manual gift. But the first 
objection which presents itself to this ground of defence is, that against creditors, 
manual gifts have no date, and that all the property in possession of the hus- 
band or of the wife, which is neither dotal nor paraphernal, is subjected 
by law to the husband’s debts. g 

It cannot be contended, upon legal principles, that a manual gift ought to have 
greater effect than a donation made, by the husband to the wife, in the marriage 
contract; and, even in such cases, it has been held, more than once, that the 
donation does not take effect to the prejudice of subsequent creditors. In the 
case of Mercer v. Andrews, Judge Matthews, who delivered the opinion of the 
court, stated the argument against the validity of such a donation, as follows: 
‘“*The husband’s succession is insolvent; how did it-become so? Was it on 
account of debts contracted by him before the donation, or was it in consequence 
of debts subsequently contracted? If the first hypothesis be true, then he had 
no right to give any thing, and if the donation was made in order to secure to 
his widow the sum given, in fraud of persons who might become his creditors. 
it is equally subject to be avoided; and that this was intended, we have no 
doubt. 2 L. R. 543. 

We cannot resist the conviction, that the donation, in this case, had a similar 
object. _ It must therefore be disregarded, and the property purchased in 
New Orleans and Livaudais, held to be cemmunity property, and subjected to 
the payment of the plaintiff’s claim. 

It is therefore ordered, that the judgment in this case be reversed. It is 
further ordered, that the plaintiff be, and he is hereby recognized as a creditor 
of David B. Morgan’s succession, for the sum of $4870 05, with interest at 
80 
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the rate of five per cent per annum, from 17th of April, 1847, till paid. It is 
farther ordered, that M. Constance Baham, the defendant, surrender to the 
sheriff, the'lot of ground in Gravier street, and the two lots in Livaudais, parish 
of Jefferson, deséribed in the petition, which are hereby adjudged to belong to 
the sticcession of David B. Morgan. It is further ordered, that the district 
judge cause said property to be sold at public auction, after thirty day’s adver- 
tisement, in conformity with the provisions of art. 999 of the Code of Practice. 
It is further ordered, that the proceeds of the sale, up to the amount of the 
plaintiff’s debt, after deducting the costs of this suit, be paid over to him, in 
satisfaction of his claim; and that any balance remaining, be paid over to the 
defendant, Marie Constance Baham, in her capacity of tutrix of the only heirs 
of Morgan, who had accepted his succession. 
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*Matuitpa M. CuiILpers, wife of Patton, v. JoHNSON and 
SMITH et al. 


A suit for a separation of property and the dissolution of the community, will be sustained 
where the pecuniary rights of the wife, whether springing from her dotal or paraphernal 
estate, are put in jeopardy by the embarrassed condition of the husband's affairs. 

Where the wife has obtained a decree of separation, and has renounced the community, she 
becomes a debtor to the community fur the value of the improvements put upon her 
separate property, when she chooses to keep those improvements as the owner of. the 
soil. C.C. 2377. -~. 

In estimating the value of the improvements made upon the wife’s separate properties 
the dissolution of the community, the proper standard is their value at the time of the 
decree, and not the original cost. 

Where the wife, at the date of the marriage, owned female slaves, the children of those 
slaves born after, belong to the wife, and not to the community. C. C. 183, 480, 491, 492, 
525, 536, 539. C. C. 537, 2371, 2375, 2376, 2363, 2351. 

The child of a paraphernal slave is paraphernal. 

The wife cannot be charged, as the debtor of the community, for the necessary expenses of 
slaves which were the paraphernal property of the wife. C. C. 564. 

The wife is the debtor of the community for the payment out of the community funds of — 
debts owed by her before the marriage. C. C. 2372. 


PPEAL from the District Court of Carroll, Snyder, J. Stacy and Spar- 
row, for plaintiff. H. Short, for defendants. The judgment of the court 
was pronounced by 

Supe, J. The plaintiff claims a separation of property ; renounces the 
community heretofore existing between herself and husband ; demands the ad- 
ministration of her paraphernal lands and slaves, and their increase; and a judg- 
ment against her husband for the amount of paraphernal monies received by 
him, &c. 

Several creditors intervened and opposed the wife’s claims; they are appel- 
lants from the judgment rendered by the district judge. The points presented 
by their counsel, will be considered in the order in which they were argued. 

I. The intervenors contend, that the facts presented by the evidence did not 
warrant a judgment putting an end to the community, and granting the wife a 
seperation of property. 


* This opinion was rendered April, 1850. 
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The code declares, that the wife may, during the marriage, petition against. CHILDERs 
the husband for a separation of property, whenever her dowry is in danger, anit 
owing to the mismanagement of her husband, or otherwise; or, when the dis- 
order of his affairs induces her to believe that his estate may not be sufficient to 
meet her rights and claims.. Art. 2399, C. C. In the succeeding article, it is 
said, the neglect to reinvest the dotal effects of the wife, in cases where the law 
directs such reinvestment, is also sufficient cause for the wife to demand a sepa- 
ration of property. 

These provisions of law are sufficiently broad to cover a case where the pecu- 

niary rights of the wife, whether springing from her dotal or paraphernal estate, 
are put in jeopardy by the embarrassed condition of the husband’s affairs. The 
evidence before us presents such a case. The plaintiff, at the time of her mar- 
riage, was the owner ofa large unencumbered estate, consisting of lands, slaves, 
and sums of money due. Her husband has collected monies thus due—has 
received the price of portions of her estate sold during the marriage, and is a debtor 
to third persons for a very large amount, much of which is in the form of judg- 
ments. His means, compared with his liabilities, are so small. as fully to justify 
the declarations of witnesses, that he is insolvent. It is said, that the existence 
of the community into which the wife entered by her marriage, and which en- 
' joyed the revenues of her large estate, gave her husband, the head of that com- 
munity, credit with the public, and debts were contracted on the faith of its con- 
tinuance. This is partially true. But those who gave him credit, did so with a 
knowledge, that the wife, when she entered into the conjugal partnership, re- 
served to herself, under the laws regulating the marriage relation, the right of 
resuming the administration of her paraphernal estate, and of demanding a sepa- 
ration of property, if her husband’s affairs should at any time become embar- 
rassed, and her interests be put in jeopardy. They cannot, therefore, complain 
of the exercise, on her part, of a legal right. 

II. It is contended that injustice has been done to them in relation to the esti- 
mate of the improvements made upon her lands during the existence of the 
community. The rule controlling this subject, is contained in the article of the 
C. C. 23 and 77. When the hereditary property of either the husband or the 
wife has been increased or improved during the marriage, the other spouse, or 
his or her heirs, shall be entitled to the reward of one-half of the Value of the 
increase or ameliorations, if it be proved that the increase or umeliorations be the 
result of the common labor, expense, or industry; but there shall be no reward 
due, if it be proved that the increase is due only to the ordinary course of things, 
io the rise in the value of property, or to the chances of trade. Under the spirit 
of this rule, the wife, who resumes the administration of her separate property, 
obtains a decree of separation and renounces the community, becomes the debtor 
to the community for the amount in which the value of her estate, at the date of 
the dissolution, is enhanced, by reason of the improvements, when she chooses ee 
to keep those improvements as the owner of the soil. Waggaman v. Zacharie, 
8 R. R. 187. Babin v. Nolan, 6 R.R. 513. With regard to the estimation of 
the enhaneed value, there is a conflict in the opinions of the witnesses. The 
district judge appears to have acted upon an average of their estimates. Upon 
a review of the evidence, we are not able to say that his conclusion has not done 
substantial justice between the parties. The improvements may have cost more 
than the amount assessed by the judge. But that, as we said in Depas v. Riez, 
is not the proper standard. They have depreciated by time and use, and the 
district judge was right in directing his attention to the fair enhancement of the 
estate; by reason of the improvements, at the date of his decree. 
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All. It is said, injustice has been done to the creditors of the community, in 
giving the plaintiff, as owner, the children born, since the date of her marriage, 
from her female slaves. We are not aware that this question,under the Code 
of 1825, as to the increase of paraphernal slaves, has been the subject of any re- 
ported judicial decisions by our predecessors or this court. We do not, however, 
consider the point as one of serious difficulty. In its solution, it is proper to 
notice all the articles of the code which have been cited, as bearing upon the 
question. 

The article 183 declares, that children born of a mother, who is, at the time, a 
slave, follow the condition of their mother; they are consequently slaves, and 
‘belong to the owner of their mother. 

The second title of the second book of the code, is devoted in its first chapter 
to the enunciation of the ‘General Principles’? which control the subject of 
ownership. It is defined as the right by which a thing belongs to some one in 
particular, to the exclusion of all other persons. It is recognized as vested in him 
who has the domain direct, and not in him who has a mere beneficiary right in it, le 
domaine utile. It is considered as a perfect ownership when it is perpetual, and 
when the thing, which is the subject of it, is unencumbered with any charges 
towards any other person than the owners, it is considered imperfect, when 
it is to terminate at a certain time, or on a condition; or if the thing, which is 
the subject of it, being an immovable, is charged with any real right in favor of a 
third person, as an usufruct, use, or service, the right of ownership necessarily 
supposes a person in whom this right exists, and it is of its essence that it cannot 
exist in two persons for the whole of the same thing. The ownership and the 
possession of a thing are entirely distinct matters. The right of ownership sub- 
sists independently of the exercise of it. Civil Code, art. 480, ef seq. “2 

Having enunciated these general principles, the code then goes on to enume- 
rate those rights which are incidental to the right of ownership, or flow as 
consequences from it. It declares, that fruits of the earth, whether spontaneous 
or cultivated, civil fruits; that is, the revenues yielded by property from the 
operation of law or by agreement; children of slaves and the young of animals, 
belong to the proprietor by right of accession. And in the next article, the rule 
is reiterated ; the children of slaves and the young of animals, belong to the pro- 
prietor of them by right of accession. Art. 491, 492. 

In a subsequent title, the rules applicable to cases of imperfect ownership are 
given, and the first chapter is devoted to the subject of usufruct. Its provisions 
are particularly important in the present inquiry, in consequence of the great 
analogy between the relations of a usufructuary towards the owner, and the 
community towards the wife. This analogy cannot be disputed, when we bring 
the rights of the community and of the usufructuary, as defined in the code, into 
juxtaposition; and has been frequently recognized, See Duranton, vol. 14, p. 
106. Delvincourt and Proudhon, cited by Toullier, vol, 12, p. 133. Bradish v. 
Johnson, 1836, unreported. 

Usufruct, says the article 525, is the right of enjoying a thing, the property 
of which is vested in another, and to draw from the same all the profit, utility 
and advantages (commodité) which it may produce, provided it be without alter- 
ing the substance of the thing. It is of two kinds, perfect and imperfect ; the 
former is of things which the usufructuary can enjoy without changing their 
substance, though their substance may be diminished or deteriorated naturally 
by time, or by the use to which they are applied; as a house, a piece of land, 
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slaves. Perfect usufruct does not transfer to the usufructuary the property of CniLpErs 


things subject to the usufruct; the usufructuary is bound to use them, as a pru- 
dent administrator would do, to preserve them as much as possible. Having 
thus defined the general character of a usufruct, the code proceeds to state, in 
detail, the rights which belong to the usufructuary, and those which are reserved 


to the owners. All kinds of fruit, natural, cultivated or civil, produced during” 


the existence of the usufruct, by the things subject to it, with the exception of 
the children of slaves, belong to the usufructuary. Art. 536. And again, the 
children of slaves subject to usufruct, who are born during its duration, belong 
to the owner. The usufructuary has only the enjoyment of their labor and 
services. Art. 539. 

This exception with regard to the increase of slaves, is not a novelty origina- 
ting with the framers of our codes. It was a rule of the Roman and of the 
Spanish laws. In pecudum fructQ etiam fetus est, siculi lac, pilus, et lana, 
itaque agni, heedi, et vituli, et equuli, et suculi, statim naturali jure dominii 
fructuarii sunt. Partus vero ancille in fructd non est ; itaque ad dominum pro- 
prietatis pertinet. Inst. lib. 2, tit. 1, § 37. See also Puffendorf Droit 
de la Nature et des Gens., book 4, chap. 8, p. 463. This author observes; 
“Les Lois Romaines exceptent pourtant les enfans d’une femme esclave; dont 
la raison est 4 mon avis, que l’usufruit des esclaves avait été établi en vue du 
profit que l’on retire de leur travail, et non pas pour celui qui revient des enfans 
qu’ils peuvent mettre au monde.” So the Partidas: ‘*‘Whena man has a right to 
the usufruct or labor of the slave of another, he will acquire all the slave gains by 
his manual labor, or by means of the funds belonging to the usufructuary. Butthe 
gains made by the slave, from what was given or left him by will, belong exclusively 
to his master; unless the donation or legacy was made with the intention that 
they should belong to the usufructuary, or he who enjoyed the use of the slave, 
in which case they will acquire the property therein. We likewise say, that 
notwithstanding a child be born of a slave, of whom one had the usufruct, while 
the mother was in the power of the usufructuary, such child will belong to the 
master of the slave, unless he had expressly agreed that the usufructuary should 
have it.” Partida 3, tit. 31, law 23. It is true, that ourcode, in article 537, 
classes slaves among natural fruits, and in this respect differ from the Roman 
and the Spanish law; but the difference is rather one of terms than of substance, 
for they all agree in treating the issue of slaves as belonging to the owners, and 
not to the usufructuary. 

Keeping in view the general principles thus clearly recognized by the code, 
we proceed to notice, briefly, those articles which treat specially of the com- 
munity ; and which are relied upon by the intervenors, as constituting the increase 
of the wife’s slaves, the property of the conjugal partnership. 

This partnership or community consists of the profits of all the.effects (des 
fruits de tous les biens,) of which the husband has the administration and enjoy- 
ment, either of right or in fact, of the prodace of the reciprocal industry and 
labor of both husband and wife, and of the estates which they may acquire 
during the marriage, either by donations made jointly to them both, or by 
purchase, or in any other similar way, even although the purchase be only in 
the name of one of the two, and not of both; because, in that case, the period 
of time when the purchase is made is alone attended to, and not the person who 
made the purchase. Art. 2371. 
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The efiects which compose the partnership or community of gains, are divided 
into two-equal portions between the husband and the wife, or between their heirs 
at the dissolution of the marriage ; and it is the samé With respect to the profits 
arising from the effects (des fruits produites par les biens, ) which both husband 

wife brought reciprocally in marriage, and which have been administered 
by the husband, or by husband and wife conjointly ; although, what has been thus 
brought in marriage by either the husband or the wife, be more considerable 
than what has been brought by the other, or even, although one of the two did 
not bring any at all. 2375. 

The fruits hanging by the roots on the hereditary or proper lands of either the 
husband or wife, at the time of the dissolution of the marriage, are equally divided 
between husband and wife, or their heirs. It is the same with respect to the 
young of cattle yet in gestation; but the fruits of the paraphernal effects, of 
which the wife reserved to herself the enjoyment, are excepted from the rule 
contained in this article. 2376. 

In the article 2363, it is said, when the paraphernal property is administered 
by the husband, or by him and the wife indifferently, the fruits of this property, 
whether natural, civil, or the result of labor, belong to the conjugal partnership, 
if there exist a community of gains. If there do not, each party enjoys, as he 
chooses, that which comes to his hands; but the fruits and revenues which are 
existing at the dissolution of the marriage, belong to the owner of the things 
which produce them. 

The argument deduced from these provisions by the intervenors. was in 
substance this: ‘The fruits produced by the separate property, are given to the 
community by these articles. By the article 537, the children of slaves are 
designated as fruits. Such children, therefore, belong to the community, and 
not to the owner of the mother. 

The objection, however, to this argument is, that it brings the provisions con- 
cerning the community into conflict with the letter and spirit of other articles of 
the code, where slaves are mentioned. It conflicts with the general rule laid 
down in art. 183, that such children follow the condition of the mother, and 
belong to her owner. It conflicts with the same general rule, as reiterated in 
the article 491. It conflicts with the exceptions, expressly declared by article 
536, upon the analogous subject of usufruct, and repeated in the article 539. 
It conflicts with the rules and principles of the Roman law, which is the 
basis of our jurisprudence. It conflicts with the rule expressed in article 2351, 
which, in case of dotal slaves, binds the husband to restore the living children 
which may have been born from such slaves. 

It is a sound rule of interpretation, in construing an article of the code, with 
reference to a subject matter, to take into view the general system of legislation 
upon the subject matter contained in the same work; and where a provision of 
the code is invoked in derogation of the common rule regulating the subject 
matter, the intentions so to derogate should be clear and beyond reasonable 
doubt. If an interpretation can be given to the particular article, which, with- 
out doing violence to its terms, will make it harmonize with the general rules 
and the other provisions of the code regulating the subject matter, such inter- 
pretation should be adopted. In the interpretation of contracts, it is an undis- 
puted maxim: Ex antecedentibus et consequentibus fit optimas interpretatio. 


The spirit of that rule may be considered fairly applicable to the interpretations 
of our codes. 
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When, therefore, in the articles 2363, 2371 and 2375 the words fruits or 
profits are used, it seems, proper to consider them as applicable to fruits in the 
ordinary legal sense of term, and as not comprehending the issue of slaves ; 
which, as we have already stated, were not considered fruits in the Roman 
law, from which our jurisprudence is so largely derived; nor in the Spanish, 
laws, by which we were once governed: which were, it is true, in one article 
of the code classed as natural fruits, but in so many others are specially excepted 
from the legal consequences which would attach to them in that character. 
We see no impropriety, under all the circumstances, in narrowing and restrain- 
ing this general expression used in the articles 2363, 2371 and 2375, any more 
than in narrowing and restraining a covenant made in large and general terms, 
where there has appeared something to connect it with a restrictive covenant in 
the same instrument. 

Again, if the children of slaves, so repeatedly excepted from the operations of 
the rules applicable to fruits, are to be comprehended under the naked expres- 
sion, fruits, in the articles 2371 and 2375, why is it, that things of an inferior 
dignity are the subject of special enumeration in article 2376? In this latter 
connection, it is proper also to bear in mind, the declared policy of our State, 
touching the separation of mother and child. The statute of 1806 has humanely 
enacted, that “every person is expressly prohibited from selling, separate from 
their mothers, the children who shall not have attained the full age of ten years.” 
Would we not violate the policy of this statute, by giving the mothers to the 
plaintiff, and the issue to the community? As we said in Boner v. Mahle, * if 
the issue are to be treated as fruits, still, as the law forbids them to be sepa- 
rated from the mother until the age of ten years, we cannot liken them to 
gathered fruits until they have attained that age.” 3d Ann. 608. 

Our conclusions, therefore, after a diligent search for the true intention of the 
framers of the code is, that the child of a paraphernal female slave is parapher- 
nal. In this conclusion, we are sustained by an opinion of our predecessors, 
prepared by Matthews, J. It is true, that opinion did not become final in the 
cause; there was an application for re-hearing, and the cause was not finally 
acted upon. But the opinion upon the point now before us, is entitled to con- 
sideration.* : 

The case of Gale v. Davis, 4 M. R. 650, has been cited by the intervenors 
as deciding the reverse. That case seems to have originated prior to 1808; and 
it is to be observed, that no authorities are quoted in support of the opinions. In 
Ducrest’s Heirs v. Bijeau’s Estate, 8 N.S., 198, the court said, ‘* the increase 








*The following is the case referred to in the decision: L. Bradish, Tutrix, §&c.v. Johnson 
Under- T'utor of George Bradish. Appeal trom the Court of Probates of Plaquemines. This 
case originates in an opposition made by the under-tutor of George Bradish, to the homolo- 
gation of an inventory made by the tutrix, in which the offspring or young of certain slaves, 
admitted to have been the separate property of the deceased husband, &c., before marriage, 
was attempted to be held as community property. The decision of the court below was 
against the widow in community, and she appealed. The case presents a question of law, 
only. Both the Old and the New Codes are silent as to the property in the increase of 
slaves, constituting the bicnspropres of either husband or wife, produced during the existence 
of the marriage. This case presents the question, whether slaves, thus born, belong to the 
community of acquets and gains, or must be considered as constituting a part of the sepa- 
rate property of either husband or wife, according as the original stock may have been the 
separate property of one or the other; and, at the dissolation of the marriage, descend to the 
heirs of either, as the case may be. We have stated that our laws have not expressly pro- 
vided for this case; but in relation to slaves held in usufract (which is somewhat analogous 
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CuiLpens of slaves and animals, by the early laws of Spain, belonged to the spouse who 
Jganson. brought them into marriage. By the latter statute, however, and the modern 


jurisprudence of that country, the produce of thésé things are considered to 
* yesult, as much from the care and solicitude of the possessors, as from nature; 
@and that, as such, they form a part of the gains which are to be divided between 
the husband and wife.”’ In support of this opinion, the court refers to Febrero, 
part 2, lib. T, cap. 4, § 1, No. 24; ib. part 2, lib. 1, cap. 5, §5, No. 44. 

It seems to us questionable, whether the Spanish law accords with the broad 
proposition laid down by the court. In the passage of Febrero, just cited 
in that case, we find the author justifying the rule by the consideration, that if 
the mother slave died, its price would be reimbursed by the community; and 
therefore the equitable rule would apply, qui sentet commodum sentire debet et 
onus ; or as Febrero expresses it: quien esta al provicho debe estar al daio. 
In the 20th law of the title 11, Partida 4, it is said: ‘* As it sometimes happens, 
that women give female slaves in dowry to their husbands, we shall therefore 
speak of them in this place; and we say, that if the wife give a female slave to 
her husband, appraising her value at the time, and the husband promises to give 
her the amount of the appraisement of such slave, when the marriage comes to 
be dissolved by death, or a judgment of the court, in that case, the profit or loss 
happening on account of the slave, will be for the husband. And so, if the slave 
should have children, they will also belong to the husband; but if the husband 
take upon himself the risk of the decrease of value only of the slave, and not of 
her death, or the risk of her death, and not of the decrease of the Value, in that 
case, although the slave had been appraised, the child or children born of her, 
will not belong to the husband, but to the wife; and if the wife had not given 
the slave to her husband, with the appraisement of her value. then the profit or 
loss arising from such slave, will be for the wife, and not the husband.” 

Again, in the 25th law of the same title, under the head, ‘* what it is neces- 
sary for the husband to do, that he may acquire the fruits of the dowry of his 
wife,” we find the following: ‘‘Three things are necessary for the husband, in 
order that he may acquire the fruits of the dowry given him by his wife. The 
first is, that the marriage be contracted; the second, that he be put in possession 
of the dowry; the third, that he sustain the burden of the marriage, in supply- 
ing his own wants and those of his wife, children and the rest of the family. 
These three things concurring in favor of the husband, he ought to have the 
fruits of the dowry given to him by his wife, whether its value had been 
appraised or not, save what is said in the law, which spoke of the children of a 





to such as are held and used for the common benefit of the matrimonial partners,) our laws 
explicitly declare, that the increase belongs to the owner, and not to the usufructuary. See 
Old Civil Code, page 112, art. 12; and the New Code, art. 539. 

The counsel for the appellant has stated, in his points, that according to the Old Civil 
Code, and the Spanish law, which govern this case, the increase of slaves, born during mar- 
riage, constitute a part of the matrimonial acquets and gains; and that this court has so 
decided. According to our researches, we believe neither proposition to be true; they are 
entirely gratuitous; unsupported by any citation from the cases heretofore adjudged, or 
from any Spanish authority. The only decision that we have discovered having any rela- 
tion to the present question, may be found in 10 M. R. 188, et seg., and the doctrine there 
laid down, is directly contrary to that assumed on the part of the appellant. It will be 
seen, also, by reference to the Partida, 4, 11, 20, and the commentary of Gregorie Lopez, 
that the assertion of her counsel in respect to the laws of Spain, is without foundation, at 
least so far as we have been able to find out. 

 Itis therefore ordered, that the judgment of the court of probates be affirmed, with costs. 
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slave which had been given in dowry, when it is said they ought not to belong to 
the husband, unless he had taken upon himself the risk of the deterioration and 
death of the slave; nor ought the husband to have the gains acquired by that or 
any other slave given to him by his wife in dowry, if such gains arise from a 
donation made to the slave by any one, or from a legacy left to him by will; but 
whatever the slave may acquire by manual labor, oF with the money of the hus- 
band, such gains as these will belong to the husband, and not to the wife; and 
what we here say of slaves, applies where the husband had not taken them with 
an appraisement of value, nor had taken upon himself the risk of their deteriora- 
tion and death.’’ Moreau and Carleton’s Partidas, vol. 1, 527, 533. But, 
whatever may have been the rule under the late Spanish laws, we are not aware 
of any provision in our codes, either of 1808 or 1825, which would entitle the 
wife to be reimbursed by the community, the value of her paraphernal slave 
dying during its existence. See also Frederic v. Frederic, 10 M. R., 192. 

IV. It is contended, that if the increase of the slaves be not community pro- 
perty, then Mrs. Patton is bound to pay the expense which they have been to 
the community. We find no express warrant for this in the code; and if we 
consult, by analogy, its provisions on the subject of usufruct, they are against the 
pretension. It is the duty of the usufructuary to keep (conserver) the things 
of which he has the usufruct, and to take the same care of them as a prudent 
owner does of what belongs to him; he is accordingly answerable for such losses 
as proceed from his fraud, default or neglect. Art. 560. The usufructuary is 
liable to all the necessary expenses for the preservation and working of the 
estate, subject to the usufruct; and if slaves form a part of them, he must pro- 
vide for their support and clothing, for their medical attendance in sickness, and 
the just and necessary expenses of their children. Art. 564. 

V. Two thousand dollars due by Mrs. Patton before marriage, and twenty-five 
hundred dollars due by Mr. Patton before his marriage, have been paid by the 
community. The judge below refused to charge the plaintiff with the item of 
two thousand dollars. In this, we think, there was error. It arises from not 
distinguishing the community, the conjugal partnership, from the persons who 
compose it. ‘This partnership, the intervenors, who are creditors of the com- 
munity, have a right to consider as a legal entity; like other partnerships, it 
must be contemplated as an ideal being, étre moral, distinct from the persons 
who compose it, having its rights and its obligations, its assets and its liabilities, 
its debtors and its creditors. Mrs. Patton is not the debtor of her husband for 
the $2000 expended for her benefit. She is the debtor of the community. She 
owed this debt before her marriage. The community derived no benefit from 
its creation. Instead of paying it with her own money, it has been paid with 
money of the community. Eatenus locuplibior facta est, quatenus precuniz 
proprie pepucit. Is she permitted thus to enrich herself, at the expense of the 
community, and of bond fide creditors of that community? Clearly not. This 
results from that general principle applicable to all partnerships, which is, that 
a partner must account to the partnership for what he has drawn from it for 
his individual business and advantage. Pothier Communauté, No. 206, 623. 
Such is also the spirit of art. 2372, C. C. The debts contracted during the mar- 
riage, enter into the partnership or community of gains, and must be acquitted 
out of the common fund, whilst the debts of both husband and wife, anterior to 
the marriage, must be acquitted out of their own personal and individual effects. 

ee also Duranton, vol 14, 106, 454, et seg. Glenn v. Elam, 3d Ann., 615. 
81 





* 


641 


CHILDERS 
a 
JOHNSON. 








‘ 
" 
a * 


’ 


SUPREME CODRT OF LOUISIANA, 


z 
CuitpeRs__ . It is therefore decreed, that the judgment of the district court be so amended, 
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JOHNSON. 





as that, instead of the monied balance of $962 44 adjudged in said judgment in 
favor of said plaintiff, she be adjudged to be indebted to the said community in a 
monied balance of $1037 60, with interest from the date of this decree; said 
amendment being the resulj of charging the said plaintiff, in favor of the com- 
munity, with the sum of $2000, paid by said community for the separate debt 
of said plaintiff; and that the said sum of $1037 60, and interest, be brought 
into court for the purpose of distribution among the said intervenors, according 
to law, the rights of said intervenors, respectively, upon said fund of $1037 60, 
being left open for contestation between themselves and the said Thomas R. 
Patton. And it is further decreed, that the judgment of the district court, so 
amended, be affirmed, and the costs of this appeal to be paid by the said plaintiff. 
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Tuomas KELLAR v. F. BELLEANDEAU et al. 


Where a preémption has been once claimed on a certain tract of land, the claim cannot be 
transferred to another tract of land. 

Settlers upon the public lands of the United States are not trespassers, the Government of 
the United States having, by the various preémption laws, encouraged the settlement of 
the public lands. 


PPEAL from the District Court of St. Landry, Cushman, J. 
E. L. Swayze, for plaintiff. B. F. Linton, for defendants. The judgment 
of the court was pronounced by 

Preston, J. Anthony Read in 1836 gave notice to the land office of the 
United States at Opelousas, of his intention to purchase by right of preémp- 
tion, the quarter section of public land on which he resided, and complied with 
the requisitions of the act of Congress of 1834, under which he made the appli- 
cation to purchase. The land was not then surveyed; but he believed it to be, 
and so stated, the south west quarter of section No. 26, township No. 3, south 
of the thirty-first degree of north latitude of range No. 1, west of the basis 
meridian. 

He shortly atterwards departed this life, and the probate judge, in pursuance 
of an order of the court, proceeded to his last residence in the Pine Prairie and 
sold “the preémption right to a quarter section of land on which the deceased 
last resided, lying in the Pine Prairie, it being explained that no payment had 
been made to government; it was sold to Thomas Kellar for $311 50.” 

On the 15th of January, 1846, F. Belleandeau fils made application to the land 
office for the purchase, by preémption, of the quarter section of public land on 





*Hon. Tuomas SLIDELL was not present during this term. 
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which he resided; immediately afterwards, Kella® brought a possessory action 
against him and others, for the land which they possessed, being the tract which 
Belleandeau was attempting to enter. A verdict and judgment was rendered 
in favor of the defendant in October, 1846. 

In May, 1847, Kellar brought the present petitory action for the same land, 
against the defendants ; he described it, however, as being ‘‘ the north east quar- 
ter of section 34,in township 3, south of range No. 1 west, or such other quarter 
section in said township, as may include the improvements of Anthony Read, 
deceased.” 

The defendants answered, denying plaintifi’s title, and alleging, that no title 
could be made by the United States until the lands were surveyed. The court, 
on the application, ordered a survey by the parish surveyor, which was executed 
in May, 1848; and it was found that the last dwelling-house of Anthony Read, 
and which there is no doubt he occupied at the time he made the application to 
purchase by preémption, was situated on the south west quarter of section 34, 
and that the dwelling-house of Belleandeau and other defendants, and their lime- 
kilns were on the south east quarter of the section. The first house occupied 
by Read, and some improvements, especially a lime kiln, were also on the south 
east quarter of the section. 

A few days before the institution of the present suit, and no doubt in conse- 
quence of investigations growing out of the possessory action, the plaintiff applied 
to the land office, to change his location from that described in his application to 
purchase in 1836, to the quarter section of land in controversy. It appears that 
the land officers changed the location. The proceeding was ex parte as to the 
defendants, and based upon er parte affidavits. It was not, therefore, binding 
upon them, It was based upon a provision in the act of 1834, under which the 
application of Read to purchase by preémption was made, which provision was 
limited to six months in its operation. The act of 1834 had itself expired ten 
years before the application to change the location under it. A law of 1819 was 
also invoked. We do not think it applied to the case; even if it did, the limita- 
tion in the act of 1834 superseded it. 

The quarter section on which Read established his house and last residence, 
is the one which his application to purchase by preémption embraced. It is the 
one which was sold at the probate sale of his estate; and even admitting that 
sale to be valid, though it is doubtful under the decision of this court, in the case 
of Seaton v. Sharkey, 3d Ann., 332, still, the vendee never could change the 
location of the preémption, and therefore has no title whatsoever to the land in 
controversy. He cannot, therefore, maintain a petitory action for it. Even if 
he had some pretence of title, we cannot admit that the defendants are meré™ 
trespassers as contended, incapable of setting up their possession against an 
imperfect title. They are certainly not trespassers as to him, for they obtained 
judgment in their favor against his possessory action some yearsago. Nor do 
we consider them trespassers as to the United States; for the government had, 
by laws, from its commencement to the present time, encouraged actual settle- 
ments upon the public lands, and have rewarded them with preémptions, thus 
devoting wild lands to the only objects to which they should be destined by a 
good government, not speculation; but actual settlement, improvement and 
cultivation. 

This view of the subject rendersit unnecessary to examine the bills of excep- 
tions. 


The judgment of the district court is affirmed, with costs. - 
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J. S. Darsy »v. JoHN F. MILLER et al. 


The defendant had constructed causeways across his land, leaving the gullies and natural 
channels for the flow of water open, bridges having been constructed over them. The 
plaintiff, whose plantation was situated above, complained that the causeways interrupted 
the flow of the water. Held, that the article 656, C. C., must be construed in reference to 
the condition of the country, and that the natural channels and drains having been left 
open, the plaintiff could not have the causeways removed; but that the channels being 
filled up by fallen timber and other obstructions, he had a right to cause those obstructions 
to be removed. 


PPEAL from the District Court of St. Martin, Voorhies, J. E. Simon, for 
A plaintiff. Morse and Nichols, for defendant. The judgment of the court 
was pronounced by 

Rost, J. This suit is brought under article 656 of the Civil Code, which is 
in these words: ‘ It is a servitude due by the estate situated below, to receive 
the waters which run naturally from the estate situated above, provided, the 
industry of man has not been used to create thatservitude. The proprietor below is 
not at liberty to raise any dam, or to make any other work, to prevent this 
ranning of the water.” 

The plantation of the plaintiff is surrounded by low grounds which drain into 
the bayou Petite Ance, and into natural gullies which empty into said bayou. 
These low grounds form part of tracts of land, on which the defendants have 
established plantations, and at divers times, during the last 18 years, the latter 
have found it neeessary, in the cultivation of their land, to make extensive cause- 
ways over those low grounds, leaving open spaces for the passage of the waters 
from above, and throwing bridges over the bayous and natural gullies. The 
plaintiff, himself, has constructed two causeways of that kind, over the portion 
of the marsh which belongs to him, and it is shown that there are others above 
him, with which he is well satisfied; but he seeks to have all those below him, 
removed as nuisances, and claims heavy damages from the defendants for erect- 
ing them. 

The defendants deny having erected any works, either on the bayou Petite 
Ance or elsewhere, of a nature to obstruct any natural drain, or to prevent the 
waters from flowing in their natural channel; and aver, that the works they have 
severally erected on their places, are not of a kind to affect, in any manner, the 
lands of the plaintiff. The openings in their different cause-ways being wider 
than the channel of the natural drains. 

There was judgment that the demand of the plaintiff be rejected, at his costs, 
and he appealed. 

The pretension of the plaintiff to drain over the entire surface of the defen- 
dant’s low lands, is totally inadmissable. If it was sustained, the millions of acres 
of wet lands in Louisiana could never be reclaimed and rendered useful to man. 
Article 656 of the code is taken from the code of France, where lands have all 
been occupied and cultivated for centuries, and are provided with suitable drains, 
either natural or artificial. There, it is understood, as simply imposing on the 
lower estate the servitude of suffering the waters falling on the upper estate, to 
pass through its drains, in the manner that will best conciliate the rights of the 
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owner of the upper estate, with the interests of agriculture. That law cannot 
have a different meaning with us; large portions of our territory are yet unim- 
proved, and in their natural state, drain the higher lands adjoming them. But 
this state of nature is temporary, and it cannot be presumed that the legislature 
intended to make it permanent, when they adopted the article of the code 
relied on. 


There is no . that in any situation, sufficient openings and drains may be 


made on the lower estate, to carry off the waters above, as rapidly as if they 
were permitted to flow over the entire surface. Whenever this is done, the 
object of art. 656 is attained, and its application should never be extended so far 
as to inflict an injury without object, besides retarding materially the improve- 
ment of the country. 

Whether the openings and drains, left by the defendants in this case, were 
sufficient to drain the plaintiffs lands as rapidly as it would drain if the cause- 
ways were removed, was the main question submitted to the decision of the 
district court. A great deal’ of testimony was adduced on both sides, and, as 
always happens in controversies of this sort, it is contradictory. It appears to 
have been carefully examined and weighed by the district judge, who came to 
the conclusion, that the plaintiff had failed to make out his case. Weare unable 
to say that he erred. It is shown, it is true, that the plaintiff's land does not 
drain as rapidly as it formerly did, and that, after heavy rains, the water is from 
half an inch to an inch and a half higher above the causeways than it is below 
them ; but it is also shown, that all the gullies and drains left open by the defen- 
dants, are partially filled up by fallen timber and the succession of time, and that 
they are so grown up with flags, that the water passes through them with great 
difficulty ; the plaintiff has the right to cause those impediments to be removed, 
and the natural drains to be restored to their original depths; this is his proper 
remedy, and we will secure it to him. 

The decree of the court, as already stated, is that the demand of the plain- 
tiff be rejected, at his costs. 'We would, under all circumstances, be compelled 
to reverse it, and to subject the defendants to the costs of the appeal, because the 
language in which it is clothed, has no definite meaning in law. 

It is ordered, that the judgment in this case be reversed; and proceeding to 
render such a judgment, as the district court should have rendered, it is further 
ordered, that there be judgment against the plaintiff, and in favor of the defen- 
dants, reserving to the plaintiff the right to cause the gullies and drains left open 
by the defendants, to be cleared from all obstructions and restored to their 
original depths. It is further ordered, that the costs of the district court be paid 
by the plaintiff, and those of the appeal by the defendants. 





EmILe BIRDSALE v. Isaac M. LAKEY. 


The plaintiff sued the defendant to annul a sale made to bim by his father-in-law, about a 
month before the death of the latter, upon the grounds of the insolvency of the father-in- 
law at the time of the sale, and that the sale was fraudulent, having been made without 
consideration. The insolvency of the father-in-law was proved. Held: That the defendant 
was bound to prove the consideration, and having failed to do so, the sale was null. 
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PPEAL from-the District Court of St. Martin, Voorhies,J. J. G. Olivier, 
for plaintiff. E. Simon, for defendant. The judgment of the court was 
pronounced by 

Eustis, C. J. This suit is brought by the plaintiff, who is a creditor of the 
succession of the late David Bell, of the Parish of St. Martin, for the purpose 
of subjecting to the payment of the judgment obtained on her debt, certain slaves 
which belonged to said David Bell, and which the petition charges were sold 
and conveyed to the defendant. It charges, that the sale was made to defraud 
the creditors of said David Bell; that no consideration was given for the slaves, 
and that the said Bell, at the time of the sale, was insolvent, and that the said 
sale was simulated, the defendant being then the son-in-law of the deceased. 

The answer sets up ownership of the slaves inthe defendant, avers that he 
acquired them for a valuable and legal consideration, which he will show if ruled 
by the court so to do, but denies that the plaintiff has any right to require from 
him such proof, and, also, all the allegations in the plaintiff’s petition. There 
was judgment that the plaintiff’s demand be rejected, with costs, and the plaintiff 
has appealed. As to the form of this judgment, we have had occasion to remark 
in the cases of Marsh and Comptonv. Perry, and Darby v. Miller. 

The administrator of Bell’s succession was made a party to this suit, and it 
appears that the plaintiff is a creditor by judgment of said succession, for the sum 
of one thousand four hundred and twenty-four dollars and thirty-one cents, with 
costs and interest stated in said judgment, bearing date the 7th day of April, 
1849. Ifa fraud has been practised upon the creditors, it is immaterial whether 
it be by an undue and illegal preference given to the defendant by the transfer 
of the slaves in the payment of a debt, or whether the sale was a mere simula- 
tion, without price, consideration orreality. ‘The result to the defendant, in both 
cases, is the same. 

The act of sale of the slaves from Bell to the defendant purports to have been 
passed at the Parish of St. Martin, on the 10th of May, 1848. The considera- 
tion purports to have been the sum of three thousand dollars to the vendor, paid 
in ready money, the receipt of which is acknowledged, and acquittance granted. 
The purchaser dispensed with the production of a certificate of an hypotheca- 
tion of the slaves, acknowledging the existence of a single mortgage for the sum 
of $1500, a debt due by the vendor to his son, Samuel R. Bell. David Bell 
died previous to the third of June, 1848, so that the act was within a month of 
the day of his death. Of the insolvency of Bell, at the time of the execution of 
this act, there can be no question, any more than of the insolvency of his suc- 
cession. In January preceeding the sale, Bell removed from his plantation at 
Bayou Chéne to St. Martinsville. The defendant, his son-in law, took possession 
of, and managed the plantation on Bell’s removal, and his family made it their 
home. 

No evidence whatever has been offered, by the defendant, of the consideration 
of the alleged sale of the slaves under which he claimed to hold them, although 
the absence of any consideration is charged in the petition, and the defendant’s 
readiness to establish a just and valuable consideration has been averred in his 
answer if he should be bound to prove it. The death of Bell must be considered 
as the time of his declared insolvency, and the act of sale was within a month 
previous. We think the burthen of proof was upon the defendant to show the 
reality and bond fides of the sale. Act of 1817, relating to insolvent debtors, 
section 24. Code, 1975, 1976 et seq. 
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The attending circumstances of this transaction between Bell and the defen- 
dant, force upon us the conviction, that the sale was a mere simulation for the 
purpose of effecting a fraud. The debt of $1500, secured by a mortgage to his 
son, is not without its weight in strengthening our convictions. Nor can we 
believe, from the relations existing between the parties, that the defendant was 
ignorant of the pecuniary situation of his father-in-law. 

It is therefore decreed, that the judgment appealed from be reversed; that 
the act of the 10th of May, 1848, passed between David Bell and the defendant, 
purporting to contain a sale of slaves mentioned therein, be declared null and 
void, and of no effect; and that the slaves, Benjamin, Sandy, Dennis, Claris, a 
female, and Fanny, a female, with her two children, Rose, a female, and Ben, a 
boy, be subjected to the plaintiff’s judgment, interest and costs, and that the 
defendant pay costs in both courts. 





Susan ACKLEY v. Herrs or MIcHAEL Lyons. 


Where one of several joint obligors has removed out of the State, he may be made a party 
to a suit against the obligors by the appointment of a curator ad hoc. 

Michael Lyons left to his wife the usufruct of certain property. His heirs agreed to give her 
ten per cent on the value of the property in lieu of her rights of usufruct. A sale of the 
property was contemplated; but owing to the neglect of the heirs, a portion, viz, a 
dwelling-house was not sold. The house, was subsequently destroyed by fire, on which 
account the heirs claimed an exemption from the payment of the ten per cent. [/eld: That 
the heirs were not thereby exempted from the payment of the stipulated interest. 


PPEAL from the Parish of Vermillion, Voorhies, J. Alpheus L. Tucker, 
A for plaintiff. D. O. Bryan.and Walker, for defendants. The judgment of 
the court was pronounced by 

Preston, J. The plaintiff, on the eve of her marriage with Michael Lyons, 
on the Ist of April, 1834, entered into a marriage contract with him, by which 
beside other donations, he gave to her, in case she survived him, the usufruct 
of the house in which he lived at the time, together with the plantation as it 
may then be situated, together with the household furniture, that may then 
exist, to be enjoyed as long as she continues a widow and provided it may suit 
her to live there ; and in the event it may not suit her to remain there, it will 
return to his heirs. 

He died in 1841; and his heirs, the defendants, on the 1st of May, 1841, 
made a compromise with the plaintiff, in which it is stated that the deceased 
gave ‘her the usufruct of the plantation on which he lived, together with the 
buildings, fences and other improvements belonging to the plantation, and also 
of the household and kitchen furniture ; and in order that the lands belonging 
to the succession of the deceased should be free from any incumbrance what- 
ever, they agreed to give her interest at the rate of ten per cent per annum on 
the net proceeds of the sale of the buildings, fences, and other improvements 
belonging to the plantation, and also of the household and kitchen furniture. 
The payment of the interest was to commence on the 27th of April, 1842, and 
to continue from year to year; in consideration of which, she abandoned to the 
heirs, all her claims of whatever kind upon the land belonging to the successiov, 
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The plaintiff was compelled to sue for the interest of 1842, 1843 and 1844. 
The buildings had not been sold, although the compromise was evidently based 
upon the supposition, that they should be sold before 1842. They were admitted, 
for that suit alone, to be worth sixteen hundred dollars, and judgment was ren- 
dered for interest on that amount. 

She was in like manner compelled to sue for the interest due to her for 1845, 
1846 and 1847, and by the consent of the parties, recovered judgment for two 
hundred and twenty-five dollars per annum for those years. 

In this suit, she has been necessitated to sue for the interest of the years 1848, 
1849 and 1850. The defendants plead a general denial ; but proved, on the trial, 
that the house had not been sold, but had been burnt two or three years after 
the sale of the other property of the succession in 1841, and that it could not 
be sold for the want of bidders. 

On this state of facts, the defendants contend, that they are not liable to pay 
interest on the former value of the house, because it could not be reduced to 
cash, and was destroyed without their fault, and the defence appears to have 
prevailed with the district court. 

The compromise appears to have resulted most unfavorably to the plaintiff. 
Her husband had made a comfortable provision for her, in possession, during 
life. She has been compelled to sue for the interest stipulated in her favor, for 
the abandonment of her usufruct from year to year, and to sue numerous heirs 
for their virile shares. Some reside in Texas, and could not be brought into 
court by personal service, nor by attachment. The plaintiff caused a curator 
ad hoc to be appointed to them, who excepted that it was not a case in which 
the law authorized the appointment. The court sustained the exception, and 
the plaintiff was non-suited as to those heirs. 

But they are obligors in a joint contract. Now, our code declares, that in 
every suit, on a joint contract, all the obligors must be made defendants. Hav- 
ing contracted a joint obligation in this State, which it has become necessary to 
prosecute in this State, and the prosecution of which renders it necessary that 
the non-residents should be made parties defendants, it.is a proper case to cause 
them to be represented by a curator ad hoc, since personal service cannot be 
made, and the exceptions should have been overruled. 

By the compromise, it was the manifest intention of the parties, that the pro- 
perty of which the plaintiff was entitled to the usufruct, should be sold before 
1842, and converted into a capital, bearing ten per cent in interest, which interest 
was to be paid to the plaintiff annually in lieu of her usutruct. The very object 
of the compromise was, to enable the heirs to sell the whole property without 
encumbrance, promptly and advantageously. The lands, buildings and improve- 
ments, siiould have been sold. together, and an equitable portion of the whole 
price, established as the capital upon which to calculate the interest to be paid 
annually to the plaintiff. Equity considers that done which ought to have been 
done. We cannot imagine how the heirs could conceive they had a right to 
sell the land separately from the houses and improvements. It necessarily pro- 
duced the result which has occurred: the improvements were unsalable or value- 
less; and having been destroyed long after the sale should have been made, and 
the amount of the plaintiff’s annuity exactly fixed, is no reason why the amount 
of the annuity should not be ascertained by the best means in our power. We 
have no other data but the estimation of the property, to be converted into cap- 
ital, as appraised in the inventory. In the two former suits, that appraisement 


82 


649 


ACKLEY 
v 


Lyons. 





ACKLEY 


v. 
Lyons. 








SUPREME, COURT OF LOUISIANA, 


was, by consent, established as the capital on which the annuity should be paid. 
Having ‘been established, by judgments, as the capital for six years, we see no 
reason why it should not be so for the next three yeargi) It is the value of 
the property to be sold, to fix the capital of the annuity accor bg to an appraise- 
ment which the heirs themselves made and had homologated by the court, at 
the time when the capital should have been fixed, and has been consented to by 
the defendants in two suits against them. We know of no better criterion to 
fix the value of the annuity. As there was no limitation of the admission of the 
value in the last suit, we are inclined to consider it res judicata in the present 
suit. 

The position, that the defendants are discharged from the payment of interest, 
because the house has been destroyed by fire, is untenable. The parties had, 
by compromise, changed the usufruct of the house to interest on its value, to 
be ascertained by sale. The sale was to have been made by the defendants, 
which they neglected to make until accident rendered it impossible, and indeed, 
until, without the accident, it might not have been a just criterion of the value 
of the capital. The plaintiff did not surrender the usufruct of the house alone, 
but also of the land. The consideration of the surrender was not the value of 
the house in 1851, but of the house in 1841. 

Weare of opinion that the judgment of the district court should be reversed, 
and that the plaintiff should recover two hundred and twenty-five dollars annu- 
ally, or six hundred and seventy-five dollars, with five per cent interest from the 
judicial demand, and costs of suit in both courts. 

Although it was necessary to trial and decision of the suit, that the heirs of 
Sarah Lyons should be made a party by a curator ad hoc, yet, as they cannot be 
brought, by person or property, before the court, we have no power to render 
judgment against them. As to them, there must be a judgment of non-suit. 

It is therefore decreed, that the judgment of the district court be reversed. 
And it is further decreed, that the plaintiff do recover from the defendants the 
sum of two hundred and twenty-five dollars annually, or six hundred and seventy- 
five dollars for the three years of 1848, 1849 and 1850, with five percent per annum 
interest thereon, from judicial demand on the defendants respectively, and costs 
of suit in both courts; that the plaintiff recover from each of said defendants, 
his or her virile share of said sum, to wit: from Aborn Lyons, the sum of 
seventy-five dollars, with five per cent interest thereon, from judicial demand; 
from Abel Lyons, the sum of seventy-five dollars, with,five per cent interest 
thereon, from judicial demand; from Fanny Lyons, the sum of seventy-five 





_ dollars, with five per cent interest thereon, from judicial demand; from Nancy 


Lyons, wife of Jacob Harman, and the said Harman, the sum of seventy-five 
dollars, with five per cent interest thereon, from judicial demand; from Martha 
Lyons, wife of Johnson Moss, and the said Moss, the sum of seventy-five dol- 
lars with five per cent interest thereon, from judicial demand; from Benjamin 
Lyons, the sum of seventy-five dollars, with five per cent interest thereon, from 
judicial demand; from Isaac Lyons, the sum of seventy-five dollars, with five 
per cent interest thereon, from judicial demand ; from Bosman Lyons, the sum 
of seventy-five dollars, with five per cent interest thereon, from judicial demand, 
and the further sum of ten dollars with like interest thereon; from Mary Ann 
Merryman, wife of J. W. Copper, and said Copper, the sum of fifteen dollars 
with five per cent interest thereon, from judicial demand; from Martha Mer- 
riman, widow of King Cheate, the sum of fifteen dollars, with five per cent 
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interest thereon, from judicial demand; from Mansel Merriman, the sum of 
fifteen dollars, with five per cent interest thereon, from judicial demand; from 
Aborn L. Merriman, the sum of fifteen dollars, with five per cent interest 
thereon, from jud i demand ; from Augustus Merriman, the sum of fifteen 
dollars, with five pe cent interest thereon, from judicial demand. It is further 
decreed, that the costs of suit in both courts be paid by the defendants in solido. 
And it is further decreed, that the plaintiff be non-suited as to Richard West, 
tutor of the heirs of Sarah Lyons, deceased, at her costs. 





MICHAEL GIRARD v. ABRAHAM HIRSCH et al. 


Where a person leaving the country gave a general power of attorney to his wife and to an 
attorney at law, authorizing them, amongst other things, to represent him in all suits, it 
will be presumed that his intention was to authorize the attorney to attend to suits in 
which he might be interested; and the appearance of the attorney, alone, will bind the 
absentee. 

An attorney at law has not the power of confessing a judgment against his client, but when 
the evidence shows that the plaintiff was entitled to a judgment, and the judge so states 
in his reasons for rendering it, the judgment ought not to be annulled. 

Where an entry was made on the minutes that execution was to be stayed for six months, 
but was not mentioned in the judgment, and execution was issued before the time had 
expired. Held: that the proper remedy was an injunction, which not having been obtain- 
ed, the irregularity was not sufficient ground to annul a sale made under the execution. 

Purchasers at sheriff’s sales are presumed to take notice of the judgmenton which property 
is sold, but are not bound to know the entries on the minutes. 


PPEAL from the District Court of the Parish of Lafayette, Overton, J. 
M. B. Girard, for plaintiff. E. Simen, for defendants. The judgment of 
the court was pronounced by 

Preston, J. This suit was instituted to annul a judgment and execution in 
the suit of the Union Bank against Michael Girard and others, and to recover 
the undivided half of a lot of ground, in the town of Vermillionville, with the build- 
ings and improvements thereon, which was seized and sold under the execution. 

The plaintiff is one of the heirs of Michael Girard. Onthe 25th of November, 
1843, the judgment in favor of the Union Bank was rendered against Girard and 
others. The plaintiff alledges that he was not cited, that no issue was joined, 
and that judgment was rendered against him by consent, although he had author- 
ized no one to confess judgment against him. 

The defendant, Girard, was in France when the suit was instituted and judg- 
ment was rendered, but it is fully shown that he had an agent in the parish, who 
signed the note on which the suit was brought. The petition and citation was 
served upon the agent. This was insufficient, as it is not shown that he had 
power to appear in court for his principal. 

The defendants in this suit have, by evidence, fully remedied this defect. The 
answer to the suit was filed by licensed attorneys, and one of them, it is shown, 
held a full power of attorney from Girard, to appear for him before all courts of 
jaw and equity, there to do and prosecute, or defend, as occasion shall re- 
quire. This power of attorney being of the most general, ag well as special 
character, although the wife of Girard was associated as co-attorney, cannot 
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Gran . seasiiifty be capaneniia otherwise than that in case of law suits; the attorney 





at law, and not the wife, should prosecute or defend them. 

This power of attorney was given ‘by an authentic act on the public dnoenie 
and even if the private letters to.an agent. subsequently cae should have 
been intended to revoke it, (though they rather confirm it, by directing the agent 
to employ the same attorney in suits,) the courts and suitors are not to be pre- 
sumed to have known of that private revocation of the power, and were there- 
fore perfectly justified in acting under the public power, which had not been 
publicly revoked. 

The attorneys filed a general denial, as the answer of the defendant; but, it ap- 
pears by the record, consented to judgment. Even if they had no power to 
consent to the judgment, the note on which the suit was instituted, was filed; 
also, its protest. The general denial superseded the necessity of proving the 
signature of the drawer, and whatever other evidence was necessary, was, no 
doubt, furnished; for the judge declares, in his judgment that the law and 
evidence being in favor of the plaintiffs, he rendered judgment against the defen- 
dants. It-cannot, therefore, be annulled. 

There is an entry on the minutes of the court, though not embodied in the 
judgment, that a stay of execution for six months was granted. The execution 
was issued five days before this term had expired, and, it is urged, that the seizure 


* and sale, under this premature execution, is null and void. We think not; the 


redress was by injunction, or a suit for damages. By the first means, the offer 
of the property, by the sheriff, for sale for cash, would have been delayed but a 
few days. By the second, nothing would have been recovered, as the property 
was not sold until more than two months after the delay, for the execution had 
expired, and then on twelve months credit. 

The examination of these subjects, however, is unnecessary, as the agreement 
to stay execution was not embodied in the judgment; to which, alone, the pur- 
chaser was obliged to look for authority to execute and sell, and not to the record 
of understandings on the minutes of the court. 

Moreover, the defendant having been informed by his agent, by letters, of the 
seizure and sale of the property, does not appear, during his life, to have made 
any objections to the proceedings. On the contrary, his agent appears to have 
ratified them, by giving the sheriff a receipt for the balance of the price of the 
property, beyond the amount of the execution. 

For these reasons, it is decreed, that the judgment of the district court be 
reversed, and that there be judgment for the defendants, with costs in both 
courts. 





THe STATE v. ALEXANDER BRETTE. 


In criminal cases, Where the accused applies for a continuance upon the ground of the absence 
of materia] witne.*ses, accompanied by an affidavit of the facts he expects to prove by 
the absent witnesses; he cannot be forced to trial upon the prosecuting attorney offering 
to admit, that ifthe witnesses were present, they would swear to the facts as stated, reserv- 
ing the right of disproving their testimony. The admission must be of the truth of the facts 
stated in the affidavit, or the accused will be entitled to a continuance. The rules of 

practice laid down in the Cede’ of Practice, govern in civil cases, but do not apply to crimi- 

nal cases. 

















* found against him on the 4th of June, he was arraigned and plead not guilty on 
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Where a juror, in & criminal case, when examined on his voir dire, states that “from the © ao 4 


rumors he,has heard of the case, his mind is biased and prejudiced; but that the bias and 
prejudice may be removed after he has heard the evidence in the case, and that his mind 
is open to convic and thinks he can do justice between the parties ; ;” his answer does 
not constitute a cai for challenge. It is only when the juror called has formed so 
decided an opinion of the case, that he believes himself, or the court believes, it would 
influence Ws verdict, that he should be rejected. 

The verdict of a jury isthe record of their deliberate judgment. Jurors cannot be examined 
to impeach their own verdict or the record by parol proof. 

Where, on an indictment for murder, the accused was entitled to a continuance upon an afli- 
davit showing the absence of material witnesses, and containing a statement of the facts 
which the absent witnesses would prove, which evidence would have alleviated the crime 
to manslaughter, but was forced to trial upon the prosecuting attorney admitting that 
absent witnesses would swear as stated in the affidavit, and the jury have convicted the 
accused of manslaughter only, a new trial will not be awarded to him; full effect having 
been given to the testimony of his absent witnesses. 

The court will not, upon an appeal, re-examine the decision of a district judge upon a ques- 
tion of fact, such as, whether due diligence had been used to procure the attendance of a 
witness. 


PPEAL from the District Court of St. Mary. Voorhies, J. P. D. Har- 
dy, District Attorney, for the State. 7. H. Lewis and P. Soulé for defen- 
dant. The judgment of the court was pronounced by 
Preston, J. The prisoner is indicted for the murder of Jules Rabourdin, in 
the parish of St. Mary, on the 5th day of March, 1850. An indictment was 


the 5th, and was put upon his trial on the 10th of that month, without having 
applied for a continuance. On the 14th of the month the jury were discharged, 
having declared that they could not possibly agree upon a verdict. 

At the term of the court for the parish, in January, 1851, the accused was 
again put upon his trial. He made an application to the court to continue the 
cause, based upon the following affidavit: ‘+ Personally appeared before me, the 
undersigned authority, Alerander Brette, of the parish of St. Mary, defendant 
in the above entitled cause, who, being duly sworn, deposeth and saith, that he 
cannot safely go to the trial of this suit at the present term of this honorable 
court, because of the absence of the following witnesses, to wit, Henry L. 
Bornet, Francis Budd and Pierre Viaud, each and every of which witnesses 
is material and important for the defence of this deponent in this prosecution, 
He further saith, that said Bornet was duly recognized by the committing magis- 
trate inthe month of March last, to appear and testify on the trial of this suit, 
and that he is now absent without the procurement or knowledge of deponent; 
and deponent verily believes he will be enabled to procure the attendance of said 
Borncet at the next term of this court. He further saith, that the said Francis 
Budd was duly summoned in the month of June last, to appear and testify on 
the trial of this suit, and that he is now absent without the consent or procure- 
ment of deponent; and deponent verily believes he will be enabled to procure 
the attendance of said Budd at the next term of this court. Deponent fur- 
ther saith, that on the 1st day of the present term of this court, he caused a sum- 
mons to be duly issued to the aforesaid Pierre Viaud, commanding him to appear 
instanter, and give his testimony on the trial of this cause; and that said summons 
was then mailed to the sheriff of the parish of St. Martin, where said witness 
resides, with directions to said sheriff to serve the same on said witness without 
delay, and tomake due return thereof. ° And he further saith, that said summons 
has not yet been returned. And deponent further saith, that he expects to prove, 
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Grare * by said’ Bornet, all the facts as testified to by him on the examination of this:case 


Bearrs. 


before the committing magis and further, the following facts, to wit, that 
the deceased, Jules Soteoce 5th of March last, came, to the coffee 
house of Paul Prevost with the express purpose of ing deponent ; that 
the deceased had been, for four weeks previous to ~~ hunting 
deponent for the purpose of cowhiding him; that on the 27th of Fé®ruary last, 
said Bornet, having heard of the violent threats of said deceased against depo- 
nent, went to the residence of the late Adrien de Vivilie, where a public sale 
was being held, and where said Bornet knew deponent would be present, and 
where he supposed the said deceased would also be present, and that said Bor- 
net'so went there, under the apprehension that said deceaged would attack depo- 
nent with deadly weapons, and for the purpose of preventing said deceased from 
carrying his threats against deponent into effect. And deponent also expects to 
prove, by said witness, other facts material to his defence, which he is not now 
able to disclose. Deponent will prove, by said Francis Budd, that five weeks 
previous to said 5th of March, the said deceased used the most insulting and 
opprobious language concerning deponent, because deponent was engaged in the 
defence of a suit brought by the wife of the deceased, and avowed his intention 
to cowhide deponent the first time he should meet him; and deponent expects 
also to prove, by him, all other facts as proved by him on the former trial of this 
cause. By the testimony of said Viaud, deponent expects to prove that several 
weeks prior to said 5th of March, deceased publicly used the most abusive and 
sulting language concerning deponent, because of deponent’s connection with 
the aforesaid suit brought by the wife of deceased, and threatened to cowhide 
deponent at first sight, and that, if deponent should resist, he would kill him. That 
deponent has used his utmost endeavors to procure the attendance of the three 
above named witnesses at the present term of this court, but has been unable to 
do so. And deponent further says, that Jean Dryris is also a material and 
important witness for deponent, to enable him to make out his defence to this 
prosecution. That said Dryris was duly recognized in the month of March last 
by the committing magistrate, to appear and give evidence on the trial of this 
case ; that he is now absent without the consent or procurement of deponent, 
and that deponent has used his best endeavors to procure his attendance at this 
term of the court without effect. That deponent, on the 16th day of the present 
month, caused a writ of attachment to issue from this honorable court against 
the said Dryris, dh which attachment the sheriff has returned that said witness 
cannot be found, and deponémt cannot safely go to the trial of this suit without 
the'festimony of said Dryris; and that deponent verily believes he will be able 
to pro¢ure the attendance of said Dryris at the next term of this court. And 
deponent expects to prove by the testimony of said witness, the following facts, 
to wit, that on the 5th day of March last, the deceased, Jules Rabourdin, came 
to the coffee-house of Paul Prevost for the express purpose of cowhiding depo- 
nent; that on said @ay, he entered said coffee-house with his whip in hand, 
walked hastily,on deponent without stopping at any place, and when within three 
or four feet from deponent, raised his whip to strike deponent, and that he was 
in the act of striking deponent when he was shot. And deponent further says, 
that Achilles Briard isajso a material witness for deponent in the defence of 
this prosecution, without whose testimony deponent cannot safely go to trial; 
that said witness was duly summoned to appear and testify on the trial of this 
case at the last term of this honorable court, but that he is now absent without 
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the consent or procurement of deponent; and deponent verily believes % will | Stare 
be enabled to procure his attendance at the next term of this court. Deponent 
has used his best efforts to procure the atte of said witness at the present 
term of this court/biifin vain. And deponent will prove by the testimony of 
said Briard, that day previous to said 5th of March last, the deceased, 
Jules Rabourdin, being present at a public sale at Mistress Prevost’s, made 
inquiries. for deponent for the purpose of attacking deponent, and threatening 
personal violence against deponent could he meet him, and, at the same time, 
struck his hand upon his pocket, where there appeared to be some weapon, 
saying, in an excited manner, that he was ready for deponent. And deponent 
saith, that this affidavit for continuance is not made,for delay, but for the sole 
purpose of enabling him to have the evidence of the above named witnesses at 
his trial, and to secure him impartial justice.” 

The application for a continuance was rejected by the court, and the defendant 
took the following bill of exceptions: ‘ Be it known, that on the 23d day of 
January, 1851, in the present term of this honorable court, Alerander Brette, the 
defendant in the above entitled suit, moved this court for a continuance of this 
suit, on the strength of his affidavit hereto annexed, marked A, and made a part 
of this bill of exceptions, which motion was overruled by the presiding judge, 
upon the grounds of the prosecuting attorney’s admitting that the witnesses, 

_ Henry L. Bornet, Francis Budd and Achilles Briard, in said affidavit named, 

* would, if present, testify to the facts as disclosed in said affidavit, reserving to 

~ the said prosecuting attorney the right to contradict said witnesses and to contro- 
vert the facts thus admitted; and also, upon the grounds that defendant was 
obliged to disclose in his affidavit for a continuance, all the facts he expected to 
prove by his absent witnesses, notwithstanding this is the first application for a 
continuance, this being the second trial of the case, there having been a mistrial 
at a previous term; and also, upon the ground that said affidavit did not show 
due diligence to procure the attendance of Pierre Viaud, one of the witnesses 
in said affidavit named, and that the prosecuting attorney was not boundtoadmit ™ 
the facts expected to be proved by said Viaud, as set forth in said affidavit, nor 
that, if present, he would testify to them. To which ruling of the said court the 
defendant, by his counsel, excepted on the following grounds, to wit, 1st. That 
the defendant has a right to have said suit continued to enable him to secure the 
personal attendance of his witnesses. 2d. That if forced to the trial without the 
personal attendance of his witnesses, it should be upon the prosecuting attorneys’ 
admitting the absolute truth of the facts set forth in said affidavit as expected to 
be proved by said absent witnesses, and not merely that said witnesses would, if 
present, testify to said facts. 3d. That defendant has a right to have this ‘suit 
continued upon his affidavit, without disclosing the facts he éxpects to prove by 
his absent witnesses, as this is his first application for a continuance. 4th. That 
this suit should be continued to obtain the testimony of Pierre Viaud, a witness 
named in said affidavit, due diligence being shown. in said affidavit to procure his 
attendance at this term of the court, or else that the district attorney should be 
required to admit that said witness, if present, would testify to the facts as dis- 
closed in said affidavit.’ ps - 

The accused being indicted and on trial for murder, the testimony of his absent 
Witnesses was indispensable to alleviate the charge into the crime of, manslaugh- 
ter, and was therefore most material on the trial. No question is raised by the bill 
of exceptions as to the diligence of the accused to procure the attendance of the 
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STATE: wittilies, Briard, Bornet and Budd, nor as to the truth of his affidavit that he 

: fi. | expected to procure their atte at the next term of the court. Could he 
BR 

then be forced to trial by the a of the district attorney,that the witnesses 


would swear to the facts stated, and not absolutely that» facts were true, 
but, on the contrary, reserving the right to contradict a and to con- 
trovert the facts thus admitted? ' 

It is conceded that, under these circumstances, a continuance in a civil case 
would not have been granted ; because the 466th article of the Code of Practice, 
as amended by the 9th section of the act of 1839, expressly forbids it. But 
thdse laws aré limited to the regulation of practice in civil cases, and do not pur- 
port to change the principles which governed criminal proceedings. Now, by 
the act of 1805, it is expressly provided, ‘that the method of trial, the rules of 
evidence, and all other proceedings whatsoever, in the prosecution of crimes, 
shall be, except as otherwise provided, according to the common law.” 

The practice as to the subjects under consideration was, at common law, sub- 
substantially the same in civil and criminal cases. Now, in the case of Larrat v. 
Carlier, **the defendant prayed a continuance on an affidavit, stating a certain 
fact which he expected to prove by the absent witness.”” The counsel of the 
plaintiff said, “I will admit at the trial the fact to have been sworn to by the wit- 
ness.”” The counsel of the defendant replied, ‘if the plaintiff will admit the 
existence of the fact, we have no objection to proceed to trial; but if the fact is)» 
only admitted as sworn to, and witnesses are to be introduced to contradict it, * 
the detail of circumstances, from which it is expected to draw an inference that — 
the fact cannot have existed, and cannot have been sworn to without perjury, we 
will want the absent witness in order that, by giving his testimony with the same 
particularity, he may show that he is entitled to belief.” The distinguished 
judge to whom the application for the continuance was made, sustained these 
views. He said, ‘‘the defendant has taken every legal means in his power 
to’procure the attendance of his witnesses. He may therefore demand a con- 

*  tinuance ex debilo justitie. I am unable to recollect any case in which the 
court has ever gone so far, in Great Britain or the United States, except in Mas- 
sachusetts, in which, by arule of the Supreme Court, the party praying @ 
continuance cannot have it, if his opponent offer.what is now proposed to the 
defendant,” and granted the continuance. 

In the case of the People v. Vermillia, 7 Cowen, 369, it was held in New 
York, that it is not sufficient that the opposite party should admit that the absent 
witness would testify to the specific facts ; there must be an admission that those 
facts are absolutely true. And itis laid down as a general rule in Cowen and Hill’s 
notes upon Phillips, vol. 2, p. 49, that where the defendant states particulars, it is not 
enotigh to deprive him of a continuance that the plaintiff admits the facts, if such 
admission be not full and unqualified; but that a full admission of the facts would 
be a good cause against the continuance. There are conflicting opinions, but in 
the conflict we feel safe in adhering to that of our late very able chief justice, 
and conclude, therefore, that the district court, on this trial for murder, should 

: have granted the continuance prayed for on the affidavit filed.” 





_ The answer of Jesse Matthews, a juror on his voir dire, when called to be 
sworn, was not a sufficient ground for his challenge. He answered, ‘that from 
the rumors he has heard of the case, his mind is biased and prejudiced, but that 
that bias and prejudice can be removed after he has heard the evidence in the 
case, and that his mind is open to conviction, and thinks he can do justice between 
the parties.” ) 
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It was held, in the case of the State v. Williams, 3 Stewart's R. 454, that ow 
“in a capital case, it is not a ground for a ptory challenge to a juror that Brerre. 
he has formed upon common report, and oxjetieed an opinion of the guilt of the 
prisoner, if the ju lieved that such opinion would have no influence upon 
him in the formation Of his verdict, should the evidence on the trial be different 
from the report of the facts.” Inthe case of the State v. Queensberry, 3 Stew- 
art and Porter’s Rep., 308, the decision was to the same effect. The same 
principle has often been decided in Virginia. Commonwealth v. Armstead ; 
Same v. Brown ; Same v. Ossander; Leigh’s Rep. . 

It is only when the juror called has formed so decided an opinion on the case, 
that he believes himself, or the court believes, it would influence his verdict, that 
he should be rejected. The prejudice and bias in the present case was pro- 
duced, not by ill-will nor by evidence, but by rumors. The juror, himself, and 
the court did not doubt but that it would be dispelled by his oath, his duty, and the 
evidence to be heard. When a homicide is committed, and the perpetrator is 
known, rumor will almost necessarily circulate reports to his prejudice, and bias 
men against him. It must affect all men very much alike, until the defence is 
ascertained by evidence. But all can remove that prejudice and bias when 
truth and evidence is opposed to rumor, and they are sworn and empanelled in 
the jury-box, to do justice to a fellow man according to that evidence. 

A majority of the court are of opinion, that they have no power to inquire 
whether the discretion of the court, in refusing a new trial on the ground of 
misconduct of the jury, was properly exercised. State v. Hunt, 4th Ann. 438; also, 
4th Ann. 504; 3 Wheeler’s Crim. Law, 309. A careful examination of the testi- 
money has brought me to the same conclusion with the district judge, that there 
was no material misconduct on their part; that there is no sufficient evidence 
that they separated from each other, farther than necessity required, after the 
case was committed to them; and that there is no evidence of the exercise of ~ 
improper influences upon their minds against the prisoner. Even if the threats 
of Barlow were real, there is not the least reason to believe that Wimer was 
influenced by them. So Bauvilin, being a lawful juror, had every means to 
know and understand the case which the law affords, and a new trial could not 
be granted, on account of his failure to do so, if that was the fact. 

It is settled as law, that jurors should not be examined to impeach their ver- 
dict. And a high regard for that tribunal in criminal cases, requires the rigid 
enforcement of the rule. We adhere to the decision of this court, in the case 
of the State v. Caldwell, 3 Ann., 435. The verdict is the record of their delib- 
erate judgment. They cannot be permitted to impeach the record by parol. 8 
R. R., 433. 

The separation of the jury, in Hornsby’s case, was admitted ; also, in Dismond's 
case ; and the reluctance with which we adhered, in the latter case, to the decis- 
ion in Hornsby’s case is a sufficient reason for requiring indisputable evidence of 
a separation which would produce effect, before affording relief on this ground. 

Still, the case before us presents a new and most difficult question. The 
prisoner was indicted and tried for the crime of murder. The jury found him 
guilty only of manslaughter. The homicide was therefore, beyond a doubt, 
perpetrated by the defendant. ‘The testimony which he sought for, from his 
absent witnesses, by no means tended to cause a doubt upon the fact that he 
committed a homicide, but should, if believed, have alleviated it from murder 
into manslaughter. Now, the jury have found the prisoner only guilty of man- 
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slaughter. They, therefore, believe the statements as to the testimomy which 
could have been obtained from the absent witnesses. They have given it its full 
effect, and the accused has enjoyéd the full benefit of it.. The judge, on a full 
and unqualified admission of the facts stated, could not have. instructed the jury 
that they had any other legal effect than that which the jury has given to them. 
It is possible, if they had*been fully admitted, the jury, being the judges of the 
law as well as of the facts, might have acquitted the prisoner entirely; but then, 
they would have given to the facts an effect to which they were not entitled in 
law. And when the facts bring a case even within a technical manslaughter, the 
jury should not hesitate to convict, for when human life is destroyed, the letter 
of the law should be vindicated. Our legislature were so sensible of this, that 
they have left the greatest discretion, as to that offence, with the courts. For, 
according to the circumstances of alleviation or aggravation, the judge may 
inflict a day or twenty years imprisonment, and a fine of one dollar or two 
thousand dollars. 

If the jury had found the prisoner guilty of murder, we would undoubtedly 
have set aside the verdict and reversed the judgment, because of the error in 
ruling the accused to trial without the presence of material witnesses. But 
can we set aside a verdict and reverse a judgment, which was the necessary and 
legal effect of the evidence admitted, even if unimpeached, the factof the homicide 
being established? We think not. The case has often occurred, of great errors 
committed in the hurry, the toil, the trouble, and real difficulties of a jury trial. But’ 
if they do not affect the great result, if substantial justice has been done, and 
the whole object of the law has triumphed, the Supreme Court would abuse, and 
not aid the inferior courts, and justice itself, by seizing upon those errors, not to 
correct them, but without any reasonable motive or legal advantage to the public 
or individuals, to annul the proceedings of the inferior tribunals. 

If the testimony which the accused expected to obtain from the absent witness, 
Viaud, stood upon the same footing with that of the other two witnesses, the 
case would be still more difficult ; for the statement is, that ‘* the deceased threat- 
ened to cowhide the accused at first sight, and that if he resisted, he would kill 
him.” The district court, however, was of opinion that the affidavit did not 
show due diligence to procure the attendance of the witness, Viaud, and it has 
become the settled jurisprudence of this court, that, on appeals, we cannot 
revise decisions involving questions of fact. See the case of the State v. Hunt, 
4th Ann., 439, and the cases there cited. 

The judgment of the district court is therefore affirmed, with costs. 





Same Case—On Aa RE-HEARING. 


In giving a prisoner the benefit of all questions of law erroneously decided against him in the 
courts of the first instance, care is necessary, in order not to incroach upon the discretion- 
ary powers which the judges of the district courts hold, and must exercise, in the delicate 
and responsible cases of applications for continuance and ,new trials, over which the 
Supreme Court has no supervision, except in determining the questions of law, alone sub- 
mitted by bill of exceptions, or on an assignment of error. 

Where a party, on a trial for murder, has been convicted of manslaughter only, in the event 
of a new trial being granted, he cannot be again tried for murder ; but will be tried; as if 
the prosecution had been originally for manslaughter.” ad . 

The accused, on his trial for murder, was convicted of manslaughter. He asked for a new 
trial, upon the ground, that he was forced to trial in the absence of witnesses, who would 
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have proved — facts. Held: That as the facts stated, if proved, would not have 
formed a good defence to the charge of manslaughter, he was not entitled to a new trial. 
a. 
HE judgment of the court, on a re-hearing, was pronounced by 
Eustis, C. J. “From the manner in which this case has been prepared in 
the court below and presented, in argument, to the consideration of this court, I 
am apprehensive that some misconception exists, as to the extent of its powers, 
in the revision of criminal causes, and of the mode in which those powers are 
exercised. ‘These subjects have been very fully discussed by the most eminent 
counsel at New Orleans. In the case of the State v. Flint, 2d Ann. 838, it was 
held, that the Constitution confers appellate jurisdiction on this court, in questions 
of law alone; and in that of the State v. Bogan, Ib, 839, that the accused is 
not entitled, on the appeal, to a statement of facts, as a means to enable the court 
to review questions of Jaw, which he desires to present; and the court refuseda 
mandamus to that effect. Inthe case of the State v. Peterson, Ib. 923, it was 
held, that the court could not examine the evidence, for the purpose of determin- 
ing whether the court below properly exercised its discretion in refusing the 
accused a new trial; the question being one of fact, in relation to which we are 
not permitted to inquire or to determine. In the case of the State v. Nelson, 
3d Ann. 500, the want of power in the court to examine questions of fact, was 
again asserted. In the case of the State v. Hunt, the subject of the powers 
was elaborately argued, and thoroughly reconsidered. Hunt, the appellant, was 
convicted of larceny, and sentenced to the penitentiary. He applied for a new 
trial on his affidavit, that he had, since the trial, discovered two witnesses, by 
whose testimony he could establish an alibi. The district judge refused the 
application, and the accused appealed. The court delivered the following 
opinion : 

“Tue Strate v. Hunr.—Oliver Hunt was convicted of larceny in the First 
District Court of New Orleans, and was sentenced, for his offence, to two years 
imprisonment at hard labor in the penitentiary. He applied for a new trial, on 
his affidavit that he had, since the trial, discovered two witnesses, by whose 
testimony he could establish an alibi. The district judge overruled the applica- 

etion for a new trial, and Hunt has appealed from the judgment awarding the 
sentence. 

‘We do not propose to examine the sufficiency of the affidavit ; but to consider 
the question, whether this court, under the constitution, can review the decision 
of the district judge, in refusing the application for a new trial. The jurisdic- 
tion of this court in criminal cases extends to questions of law alone, whenever 
the punishment of death or hard labor may be inflicted, or when a fine exceeding 
three hundred dollars is actually imposed. By the 33d section of the act of May 
4th, 1805, for the punishment of crimes and misdemeanors, the rules of evidence 
and all other proceedings in criminal cases, except as otherwise provided, were to 
be according to the common law, changing what ought to be changed ; and since 
that period, all our criminal statutes have been enacted and construed with refer- 
ence to that system. It is therefore a safe guide, in construing the article of the 
constitution vesting the court with its limited criminal jurisdiction. Under the 
common law, judgments can be reversed by writ of error, which lie from all infe- 
rior criminal jurisdictions to the court of Queen’s Bench, and from the Queen’s 
Bench to the Hous@of Lords. A writ of error does not lie to the House of Lords 
for an error of fact; but, for an error of this description, a writ of error coram nobis, 
as it is there called, lies in the same court. This is the case in some of the States 
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of the Union, where the courts, from their organization, can issue a venire fer 
the trial of the error of fact. See case of Arnold et al v. Duncan, 14 Johnson's 
Rep. 417. ' 

“ It seems to us to be clear,that theconstitution, in limiting the jurisdiction of 
this court, in criminal cases, to questions of law alone, by its terms excluded all! 
cognizance of questions of fact. The Supreme Court of the United States, im 
construing its common law jurisdiction, under the constitution, and the judiciary 
act of 1789—a jurisdiction by no means restricted as much as ours—has deter- 
mined, by a series of decisions, what points are open for examination under a 
writ of error; and those decisions have all been made in conformity with what 
were understood to be the rules and principles of the common law. By the 22d 
section of the judiciary act, it is provided that on a writ of error to the Supreme 
Court, there shall be no reversal for error in fact. That court has always held, 
that error does not lie on the refusal of the court below to grant a new trial. 
Althongh that court takes no cognizance of criminal cases, except in a division 
of opinion of the judges of the court below, the decisions in civil cases appear 
to us conclusive of the principle. Henderson v. Moore, 5 Cranch, 11. Barrv. 
Gratz, 4 Wheaton, 213, Blunt’s lessee v. Smith et al. 7 Wheaton, 248. Brown 
v. Clark, 4 Howard, 4. 

‘In the case of Barr v. Grantz, Judge Story remarked that the proposition 
was too pl@h for argument. 

‘* Nor does error lie, on the refusal of the court below to continue a cause after 
itis at issue. Marine Insurance Co. v. Hodgson, 6 Cranch, 218. In that case, 
Mr, Justice Livingston says, it may be very hard not to grant a new trial, or not 
to continue a cause; but in neither case can a party be relieved by a writ of 
error. Woodv. Young, 4 Cranch, 237. 5 Cranch, 280. 7 Cranch, 152. 7 
Cranch, 565, etc. 

‘“‘If this court cannot examine a question of fact in criminal cases, it cannot 
review the acts of a judge of the first instance resting in his discretion. In the 
present case, the judge did not believe the affidavit of the prisoner, that he could 
prove an alibi. He sat on the trial of the cause, he heard the witnesses, and 
had an opportunity of forming an opinion of the whole affair, with its attendant 
circumstances; and, we think, the constitution has provided wisely in leaving® 
these matters in the discretion of the magistrate, who has the best means ‘of 
thoroughly understanding them. If the facts attempted to be proved by the 
affidavit of the prisoner, were to be confessed in court by the attorney general, 
a different case would be presented; and cases have occurred, in which courts 
have acted upon the confession of the attorney general, on writs of error of errors 
in fact. Rexv. Wilkes, 4 Burrows, 2550. 

‘In this case nothing is conceded; and a question of fact, which we are not 
permitted to determine, is an insuperable obstacle to the exercise of our juris- 
diction, which is confined to questions of law alone. 

There is nothing in the statute of 1846, which provides for the mode of bring- 
ing criminal cases before this court, which affects the question under considera- 
tion. It depends upon the constitution alone. 

“Previous to the adoption of the present constitution, the late Court of Errors 
and Appeals, in the case of the State v. Charlotte, 8 Robinson, 529, held, that, 
under the statute creating this court, it was empowered to grant relief against 
decisions of inferior tribunals, in criminal cases, on questions confided to their 
legal discretion. The ground on which that decision was based, was, that the 
various decisions of the Supreme Court of the United States on that subject, 
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were inapplicable to that court, because, under the statute creating it, the court 
was not a court of errors'only. The insertion of the word “alone,” in the con- 
stitution, confines the jurisdiction of this court exclusively to questions of law; 
and on the reasoning of the Court of Appeals, the decisions of the Supreme 
Court of the United States would be applicable to the question of jurisdiction of 
this court.” 4th Ann. 438, 439. 

Up to this period, the place on the bench now held by Mr. Justice Preston, 
was filled by the late Judge King, an excellent criminal lawyer, and of great ex- 
perience. The court was unanimous in its conclusions on this subject, from its 
organization in 1845. On the accession of Mr. Justice Preston to the bench, as 
the successor of Judge King, the subject was again reargued and fully recon- 
sidered. After a long deliberation, the doctrine in the case of the State v. Hunt, 
was affirmed; Mr. Justice Preston dissenting. Vide the State v. » 6th 
Ann. I think, after what has passed, that decision, on the powers of this court, 
ought to be considered as settling the questions therein decided. 

My opinion is, that on the trial for murder, the district judge was wrong in 
ruling the prisoner to trial, on the ground stated in the bill of exceptions, and, in 
so doing, committed an error of law. And my impression, when the opinion of 
the court was prepared, was, that if the jury had found the accused guilty of 
murder, it would have been our duty to have set aside the verdict, on account of 
this error of law. This impression I still retain, although there are difficulties 
in giving the accused the benefit of this question, which embarrasses its application 
in the administration of criminal justice, under the powers of this court and the 
courts of the first instance. In giving a prisoner the benefit of all questions of 
law erroneously decided against him in the courts of the first instance, the case 
is, necessary in order, not to encroach upon the discretionary powers which the 
judges of the district court hold, and must exercise, in the delicate and respon- 
sible cases of applications for continuances and new trials, over which this court 
has no supervision, except in determining the questions of law alone, submitted 
to them by bill of exception, or on an assignment of error. 

The extreme legal effect of the evidence, of which the accused was deprived 
by the ruling of the judge, would have been to reduce the case from the crime 
of murder to that of manslaughter. The verdict for manslaughter is an acquittal 
of the crime of murder. The accused never. can again be put on his trial for 
murder: if a new'trial be awarded, he can only be tried for manslaughter. .The 
legal aspect of the case, at present, is the same, as if the progecution had been 
originally for manslaughter. The judge of the first instance, in considering the 
subject of the right of the accused to have the benefit of this evidence, on an 
application for a new trial, would have been bound to refuse it, according to the 
rules of law. If this evidence had been offered, on another trial for manslaughter, 
the court would have been bound to direct the jury to consider it as affording no 
justification or defence whatever to the offence, for which the,accused was then 
on his trial. The change in the state of the case, by the result of the trial, pre- 
sents an unusual condition with reference to the evidence, which would have 
been so material on the original trial; but I can come to no other conclusion, 
than that of the opinion delivered by the court, that we are not authorized, on 
the principles of law, to disturb the verdict. 1 conceive, that according to 
the principles established, in the cases cited, in Hunt’s case, of courts of the 
highest authority; and, in that case, the duties of this court are plain and beyond 
all reasonable doubt. 
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There are some cases, which I have found, which seem to recognize the prin- 
ciple upon which our conclusion on the subject is foutided ; they are not similar 


“to the present case, but are, in affirmance of a principle, ‘sills ly analogous to 
sly § 


that upon which it is decided. 

If the court refuse to give an opinion, when required, upon a point sellive to 
the issue, and the jury should, notwithstanding, find a verdict in accordance with 
the opinion requested, there is no error of which the party can complain. 
Douglass et al v. McAlister. 3 Cranch, 298. 

If the judge states the law, and states it erroneously, his opinion ought to be 
revised, and if it can have any influence on the jury, the verdict ought to be 
set aside. Etting v. The Bank of the U. States. 11 Wheaton, 59. Vide 11 
Wheaton, 199. 

Our decision, in relation to the competency of Matthews, the power was ,made 
on a thorough consideration of the subject, and we can discover no sufficient rea- 
sons for changing our conclusions. 

The point made concerning the alleged misconduct and separation of the jury, 
we consider as within the cases decided by this court, and affording no autho- 
rity to this court to set aside the verdict. The State v. Hunt, and other cases 
cited. The petition for a re-hearing is therefore refused. 

Preston, J. The time limited for our sessions in the country, and the great 
amount of important litigation, renders it impossible to give to the cases that long 
and considerate examination which we could wish, and they deserve; we 
acknowledge, with much satisfaction, the great aid we receive from counsel by 
their well prepared briefs, their able arguments and the liberal use of their libra- 
ries. Yet, new questions arise sometimes, which we cannot investigate and 
decide with that confidence in the correctness of our decisions, which we enjoy 
when surrounded with more extensive libraries, a greater number of practi- 
tioners, and the necessary leisure. 

This important case affords a striking example. It presented several questions 
of frequent occurrence, which were argued at the bar with uncommon ability. 
But after examining these, another, and to us at least, entirely,new question 
arose, which had not been argued at all, and which we yet thought was fatal to 
the appeal. Under these circumstances, we thought it best to present our views 
on the whole case, after less than a day’s examination, in order to afford ample 
time for a reéxamination of the case, on an application for a re-hearing, with 
the aid of counsél, on this new point. 

The counsel of the accused having applied for a re-hearing, and expressed his 
dissent from the whole opinion in the strongest terms, I have re- -exatined that 
part of it, which, I think, presents a new question, and have come to my former 
couclusion. But I will frankly confess, with that diffidence which results from 
the examination of a new and difficult question, in alimited time, without author- 
ities in relation tot, nor ample means of coming to a correct conclusion. 

We have fully expressed our opinion, that a continuance should have been 
granted to the prisoner, on his trial for murder, and given the reasons. On that, 
trial, anerror of law had been committed; it was our duty to point out that 
error, that it might not occur again in the necessary hurry of a jury trial. Hav- 
ing done so, the question necessarily arose, as to the effect of that error on the 
cause in its present situation. In civil cases, it is well settled, that error of law 
in the progress of a trial, shall not affect the judgment, unless we can clearly see 
that it has produced substantial injustice. There is no reason why the same 
rule should not be followed in criminal cases. 
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Shall the verdict for m= ¥ on a trial for murder, be annulled, and the 
judgment of the court be reversed? That cannot be done without legal grounds, 
adequate motives‘and the imperative commands of justice. The accused was, 
by the yerdict, substantially acquitted of murder, and his life cannot be put in 
jeopardy again for the same offence. ‘The trial has removed even the suspicion 
that he committed a deliberate and malicious homicide. 

If we remand the cause, it is that the accused may be put on trial for man- 
slaughter. Events subsequent to the application for a continuance, having ren- 
dered the testimony which he sought to obtain unnecessary, as to the crime of 
murder of which he is not now in reality charged, it must be viewed as testi- 
mony sought to defend him against the existing charge of manslaughter., And 
if the cause is remanded, it must be for the sole purpose that he may have the 
benefit of that testimony, on his trial for manslaughter. 

The testimony implies, that he committed a homicide, and is desired for the 
sole purpose of showing, that it was an excusable homicide in self-defence. It 
is therefore necessary, to know precisely what was the testimony sought, in 
order to judge whether the cause should be remanded to obtain it. 

And before adverting to the testimony expected from the absent witnesses, it 
is necessary to observe, that the district court, in the exercise of its discretion, 
had a right to require the disclosure of all the facts to be proved by the absent 
witnesses, in order to judge whether they were material to the defence, or not, 
and whether there was a legal necessity to continue the cause, in order to obtain 
them. Wharton, C. L., 597. 

A trial for murder could rarely be had where there was great danger of con- 
viction, if to be continued on the general affidavit of the prisoner, that the absent 
testimony was material ; for, in his opinion in his own cause, every thing would 
be material on such an awful occasion. We cannot doubt, therefore, the prudent 
exercise of his discretion, by the judge, in imposing terms, that the testimony 
should be disclosed, on this trial, which was taking place nearly eleven months 
after the homicide. . 

It is further to be observed, that it does not clearly appear whether the state- 
ment of the facts to be proved was required by the judge, in order to decide 
upon the application, or was tendered by the prisoner. The affidavit was drawn 
and sworn to several days before the trial, and it does not appear that he ten- 
dered a general affidavit, or that the court required a particular statement. 
Whether tendered or required, it should have been a statement of all the facts 
upon which the accused relied for a continuance; and we cannot examine any 
others than those before us. 

The prisoner stated in his affidavit, thathg could prove by Bornet, “all the 
facts as testified to by him on the examination of this case, before the commit- 
ing magistrates.” Now, he has not brought that deposition before us, nor made 
it a part of his bill of exceptions. It is impossible, therefore, for us to say, 
that it entirely excused the accused. On the contrary, notwithstanding that 
affidavit, the committing magistrates committed him to prison, and he was not 
even bailed until after the first trial, more than three months subsequent to the 
examination. For the same reason, we cannot consider the “other facts (as 
expressed in the affidavit,) material to his defence, which he expected to prove 
by him, but which he is not now able to disclose.” Nor can we consider the 
testimony expected to be obtained from the absent witness, Viaud, for the rea- 
sons given in the opinion already delivered. ' 
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Now, read the detail of facts to be obtained from testimony of Bornet 
attentively. They are: 1. That the deceased came, on the 5th of March, to the 
coffee-house where his death occurred, for the purpose 6f cowhiding the 
defendant. 2. That for four weeks before, he had hunted him forthat purpose. © 
3. That the witness, on the 27th of February, having heard of the violent 
threats of the deceased against the accused, sought for him, in order to restrain 
him, under the apprehension that he would attack the accused with deadly wea- 


® pons, and to prevent him from carrying his threats against the accused into 


effe 

the testimony to be obtained from Budd, is far from being as strong. 

The testimony to be obtained from Briard is, that the day before the homi- 
cide, the deceased inquired for the accused, for the purpose of attacking him ; 
that he threatened personal violence, and struck his hand upon his pocket where 
there appeared to be some weapon, saying in an excited manner, he was ready 
for the accused. This is the whole substance of the testimony of the absent 
witnesses. 

Now, if the deceased came to the coffee-house to cowhide the accused, he 
came to commit an assault and battery. This does not excuse homicide. Even 
if he attempted it with a whip, not a deadly weapon, the homicide which pre- 
vented it, would have been manslaughter. Though, like the homicide of him 
found inthe act of seducing a wife or daughter, it would have been man- 
slaughter of the lowest grade; and as, in‘such a case, in England the hand 
would have been touched lightly with the brand, and would not have been after- 
wards unworthy of the grasp of honest men, so, in a case of homicide commit- 
ted ina sudden conflict, to prevent the degradation of being whipped witha 
cowskin, atemporary and not very disgraceful punishment in the penitentiary 
would be inflicted. A homicide committed in asudden affray, under such cir- 
cumstances, falls within the very definition of manslaughter. Why then every 
thing necessary to alleviate homicide, from murder, into manslaughter! For, it 
is laid down as one of the rules of manslaughter, ‘that any assault madé with 
violence, or circumstances of indignity upon a man’s person, if it be. resented 
immediately by the death of the aggressor, and it appear that the party acted, in 
the heat of blood, upon that provocation, will reduce the crime to manslaughter.” 
Wharton Criminal Law, 236. 

Even Chief Justice Parker, in his charge on Selfridge’s trial, which has been 
the: subject of much consideration, stated to the jury ‘‘his doubt, whether self- 
defence could in any case, be set up, where the killing happened in conse- 
quence of an assault only, unless the assault be made with a weapom which, if 

‘used at all, would probably produce death,” 

So, threats the day before, of a kind not disclosed to us, or for four weeks 
before, or even the possibility that a hostile individual carried a concealed wea- 
pon, does not entirely excuse homicide. Opinions to that effect, cannot be found 
in any elementary book or judicial decision of high authority. In the case of 
Selfridge, always quoted on these occasions, the court undoubtedly laid down 
correctly the principles of law abstractly considered. But the verdict of the 
jury, upon facts somewhat similar to those disclosed by the affidavit we are 
considering, was erroneous, and is a lasting memento of the weakness of juries, 
sometimes in favor of persons upon trial, and has caused a deplorable reckless- 
ness of human life. Let this prosecution, now for manslaughter, be tested by 
at special defence, on account of the facts stated in this affidavit. Indicted for 
manslaughter, would it be sufficient for the accused to plead that the deceased 
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threatened me four weeks, or four hours before the catastrophe; or that he 
hunted to cowhide me; 6r came to a coffee-house to do it; or was suspected = parrrs. . 
of carrying a concealed weapon, to be ready forme? All this would alleviate ae 

the homicide ipto manslaughter ; but could not entirely excuse it. 
It is said, these facts connected with others, might induce the jury to excuse 
the accused. Still, as judges, we are bound to pronounce, that the excuse must 
result from the other facts, and not from these which can have no such legal 
effect. And we cannot remand the cause, that when proved, they may have an 
illegal effect. 
What, then, is necessary entirely to excuse homicide on the ground of self- 
defence? The answer is, what the terms purport, that the homicide is abso- 
lutely necessary to the defence. If our person can be protected by any other 
means than the awful resort to homicide, it will not be excused. In general, a 
known felony must be attempted upon our person. 1. East Pleas, C. 271. The 
danger must be actual and imminent. Wharton, C. C.497. The accused must 
show, that he killed his adversary through mere necessity, te avoid immediate 
death, or at least insupportable outrage. 1 Russel, 779. In cases of personal 
conflict, in order to maintain the defence, it must appear, that the party killing 
had retreated, at least as far as the fierceness of the assault would permit-him. 
1 Hale, 481, 483. In a word, it must be proved, that the assault was eminently 
perilous, and could not be avoided or resisted, except by slaying the assailant. In 
all these cases, and all others of self-defence, the excuse of the party killing, 
must result from facts which occur at the very time of the conflict. 
Great previous provocation will not even justify an assault and battery. Ante- 
cedent threats would be a good ground for binding over the party to keep the 
peace. Approaching an antagonist with a cowhide, is to be redressed by the 
laws, unless such an assault be made, as does not appear in this affidavit. They 
do not show the great ingredient in the plea of self-defence, an inexorable neces- 
sity to kill. Now, it must be forever borne in mind, that the question is not whe- 
ther the evidence should have been obtained on a trial for murder or, even whe- 
ther it should be admitted, ona trial for manslaughter ; but, whether a verdict and 
judgment having been rendered for manslaughter, substantial justice requires 
that both should be reversed, in order to remand the cause to receive this tes- 
timony, to reduce the homicide to that which is excusable in self-defence. The 
more I reflect upon the testimony, the more I feel that it cannot have that legal 
+ effect, and cannot, therefore, consent to annul and reverse a solemn verdict and 
judgment, to remand the Ause, in order to give this evidence an effect to which 
it is not entitled in law. 

Rost, J. I adopt the conclusion of my brethren, for the reasons given-by the 
chief justice. 
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PavuLine A. Rawis, Tutrix, v. DANIEL Raw.s. 


Parol evidence is inadmissible to prove a settlement and a release, by a minor, of the mort- 
gage in his favor against his tutor. C. C. 3335. 

The four years’ prescription, by actions against tutors, by minors after their majority, does 
not run where a minor has died after his majority, but within the four years, leaving an 
infant child. 

An estate cannot be considered vacant, unless the heirs are unknown, and no one claims; or 
unless the heirs have renounced it. The mere absence of a formal acceptance by the. 
tutrix of a minor heir, does not cause the estate to berégarded ag yacant. C. C. 1088. 
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SUPREME COURT OF LOUISIANA, 


PPEAL from the District Court of St. Mary, Voorhies, J. Jules G. Olivier, 
for plaintiff. C. Roselius, for defendant. The judgment of the court was 
pronounced by ; re 

Preston, J.. On the 2d of July, 1831, Daniel Rawls was appointed by th 
probate court of the parish of f St. Mary, tutor of his nephew, Philip Alston Rawls, 
a minor. His property consisted of an undivided interest in thirty-one negroes, 
owned jointly with another minor brother, of whom the defendant was also 
appointed tutor. The negroes were appraised at nine thousand five hundred 
and seventy dollars; and the defendant gave a special mortgage on property in 
the sum of fifteen thousand dollars, to secure his faithful administration, as tutor 
of those minors.. By a decree of the court of probates, dated 
made upon the petition of the defendant, and the advice of a family meeting of 
the minors, he was directed to keep the slaves in kind, and hire them out at 
public auction in families, or together, on such terms as he might deem advisable ; 
the hire to be secured by notes, with surety, bearing ten per cent interest from 
maturity until paid. 

In 1839, the brother, Job B. Rawls, having arrived at the age of majority, 
claimed a partition of the slaves, which was made on the 11th of April, 1839, 
when they had increased to forty in number, and were appraised at twenty-two 
thousand dollars, being double their appraised value when the defendant was 
appointed tutor. 

The same day, the major brother gave to the defendant a notarial discharge, 
as his tutor, declaring, that more than ten days before, his tutor had rendered to 
him a satisfactory account of his tutorship, and had handed over to him all the 
property and effects which came into his hands, as tutor. He appears to have 
remained satisfied with the administration and settlement of his tutor. 

Phillip Alston Rawls, became of age on the 6th of November, 1844. Two 
months afterwards, on the 10th of January, 1845, the defendant rendered him 
a statement of the negroes, twenty-two in number, belonging to him, concluding 
with this remark: ‘*The said tutor makes no charges of the expenses incurred 
for the said Phillip A. Rawls, during his minority, considering himself fully 
compensated for the same, by the services rendered to him by the said slaves ;” 
and, thereupon, Phillip A. Rawls gave him the following acknowledgment : 
“<I hereby acknowledge to have received the foregoing account, rendered to 
me by Mr. Daniel Rawls, my tutor, on the present day, together with the 
yroper vouchers to substantiate the same. St. Mary, January 10, 1845. 

. A. Rawis.” s 

Phillip A. Rawls does not appear, at any subsequent period, to have executed 
_a formal discharge of his tutor, or to have raised the special mortgage given for his 
faithful administration ; all of which was done by his elder brother, and the 
necessity of which was, therefore, known to the tutor. The receipt we 
have copied, was evidently a receipt for the account of the tutorship, such as it 
was, and for the vouchers, as required by the 355 article of the code. The dis- 
charge is one of those agreements, and, indeed, the principal one, which is pro- 
hibited by the code, until ten days have elapsed after the rendition of the account 
and delivery of the vouchers. 

On this part of the case, a bill of exceptions presents a new and difficult ques- 
tion. The defendant offered witnesses, on the trial, to prove, by verbal testi- 
mony, the settlement and payment of his ward’s claims, and his discharge as 
tutor. We think, with the district court, that the parol evidence was inadmis- 
sable. By the article 350 of the Civil Code, the tutor is bound to give an account 
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i \ of his administration, at the expiration of his tutorship. A monied account must 
* be a statement of debits and credits, in writing. So the legal mortgage against 
» _ the tutor, can only .be raised by the consent of the ward; which consent, the 
‘®tode declares,must be evidenced by a release or areceipt. Article 3335. Tutors 
and administrators of estates are appointed by courts, and act under their super- 
vision; it has been the universal practice in the State, to furnish written accounts 
of their administration to the courts which appointed them, and to the persons 
for whom they administer, and to obtain written evidence of their discharge. 
The chapter in the Code of Practice, upon the settlement of successions, also 
seems to require written settlements and discharges. It is a matter of good 
policy to prevent litigation, and to afford muniments of title ; and we cannot sanc- 
tion, by admitting oral testimony, the departure from a practice so salutary. We 
think the parol evidence, that the defendant had settled his account, as tutor, and 
discharged the balance, was properly rejected. 

Phillip A. Rawls was married about the time he became of age, to Pauline 
A. Palant; who died in ———-———, leaving one child, of whom, the surviving 
mother has been duly appointed tutrix. On the 26th of March, 1849, she com- 
menced this suit, on behalf of her minor heir, to recover the hire of the slaves, 
from the year 1831 until they were delivered to her late husband in 1845, with 
ten per cent interest on all sums, which had accumulated, annually, beyond five 
hundred dollars, after deducting all necessary and reasonable expenses. 

The defendant has plead, that the action is prescribed by the prescription of 
four years, ‘against the action of the minor against his tutor, respecting the acts 
of the tutorship, to begin from the day of his majority.” Code, art. 356. 

The four years had not elapsed, between the 6th of November, 1844, when 
Phillip A. Rawls became of age, and the day of his death. His only heir was 
an infant minor. Now, it is laid down in the code, article 3488, that minors 
cannot be prescribed against, except in the cases provided by law. 

‘The four years prescription, in favor of tutors against actions respecting their 
tutorship, is subject to the rule, because not excepted by any provision of law. 
Duranton, and other commentators in France, have certainly given a different 
interpretation to similar legislation in that country; but we do not feel at liberty, 
on that account, to disregard an express provision of our code. It is our duty to 
give effect to all its articles on the subject, if possible. 

It is next urged that prescription runs against a vacant estate, and that the time 
(during which the deceased neglected to bring the suit, added to the time,) 
during which prescription run against his vacant estate, exceeds the four years 
prescription, which has been plead. 

It is urged, most strenuously, that the estate of Phillip A. Rawls was a vacant 
estate, because not accepted by the tutrix of his minor child. Code, art. 345, 998. 
And that prescription runs against a vacant estate. Art. 3492. But our present 
code declares, that ‘*a succession is called vacant, when no one claims it; or 
when all the heirs are unknown, or when all the known heirs to it have renounced 
it.” Art. 1088. Phillip A Rawls died, leaving an only child, known as his only 
heir. His mother qualified as his tutrix, and was in possession of his property, 
as widow in community of his deceased ancestor. She had not renounced that 
estate, for herself or child, and was bound to administer it for him. Code, 
art. 327. 

This case is different from that of Poultney’s Heirs against Cecil, in which the 
surviving widow formally renounced the succession of her deceased husband for 

herself, and notonly did not claim it for his heirs, but abandoned it, under an order 
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SUPREME COURT OF LOUISIANA, yi 
of court, to the syndics of the creditors of her husband. It is more analogous: ' ‘ . 


in principle, tothe case of Badon v, Badon, in which this court held, that it was, 
jacumbent on those who plead prescription against a vacanitiéstate, to show 
the heirs had never faken possession of the same. 

The amount allowed by the district court, for the services of plaintiff's slaves, 
is high, and more than we have allowed, under similar circumstances, but seems 
justified by the evidence. ® 

The judgment of the district court is affirmed, with costs; without prejudice, 
however, to the claims, said to have been paid in Arkansas, on account of dower, 
which were not plead in the answer. 


JouHN HOLLANDER v. His CREDITORS. 


The privilege allowed by the act of 1843, on the crop, for supplies furnished to a plantation, 
extends only to such as are necessary for the plantation. It does not embrace supplies 
furnished for the use of the planter or his family, beyond plantation fare; and, conse- 
quently, does not embrace cogniac, annisette, cigars or ice. 

The privilege allowed to overseers on the crop, is superior to that of the furnisher of 
supplies. 

Syndics of insolvents are allowed five per cent on all estates, not exceeding $50,000, unless the 
creditors have fixed the amount of his commissions at the beginning of the proceedings. 


PPEAL from the District Court of St. Mary, Voorhies, J. E. Simon, for 
appellant. ‘The judgment of the court was pronounced by 

Rost, J. P. J. Pavy §& Co., whoare creditors of the insolvent, and opposed 
the tableau of distribution filed by the syndic, have appealed from the judgment 
of the court on said tableau, and alleged the following grounds of error: 

Ist. That the judge “a quo” should have allowed them the whole amount 
claimed in their opposition, as a privilege debt on the net proceeds of the crop; 
said debt having been contracted, in contemplation of said crop, as advances made 
thereon, and for necessary supplies and provisions furnished the insolvent for his 
plantation and family, in the course of the year 1849. 

2d. The privilege allowed William Robertson, for $150, on the proceeds of 
the crop, should have been rejected; but, if properly allowed, it should be 
classed only as an inferior privilege to that of the opponents; so itshould be with 
regard to all the other privileges claimed on the crop for supplies, hire of hands, 
&c., which should be considered as inferior to the opponents; or, at least, as 
subject to be paid concurrently with the opponents on the proceeds of the crop. 

3d. The syndic’s commission, as definitive syndic, is enormous, extravagant 
and excessive, and has been allowed contrary to the evidence adduced; it 
should be reduced to its proper and reasonable quantum. 

1st. The act of 1843, amending art. 3184 of the code, provides that debts due 
for necessary supplies furnished to any farm or plantation, shall be entitled to a 
privilege on the crop, for the making of which those supplies were furnished. 
It was incumbent upon the opponents to have brought their case within this rule, 
and, we are unable to say, that we have done so to a larger amount than the sum 
allowed by the district court as a privilege. Their account is made out in such 
a manner, as to render it impossible to ascertain their rights with precision. 
Things, which are clearly plantation supplies, such as corn and pork, are mixed 
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Ping the cost of the different articles it includes. The uncertainty, thus created 
by the opponents, may have been prejudicial to them i in the district court, but it 
is not in our power to relieve them from the legal consequences of their negli- 
gence. We afe of opinion, that the privilege must be limited to necessary 
supplies furnished to the plantation, and that it does not extend to supplies fur- 
nished to the family of the planter, beyond plantation fare. 

The opponents have no privilege on the crop for the reimbursement of the 
sum of $1000, which they advanced to the insolvent, at various times, during the 
course of the year in which he failed. This advance is not one of those con- 
templated by article 3214 of the code, and it is not shown that it was extended 
in the payment of necessary supplies for the plantation ; it appears, on the con- 
trary, that a large portion of it was applied by the insolvent to the payment of 
old debts. 

2d. We see no objection to the privilege allowed to Robertson. All the 
privileges created by article 3184 of the code, as amended by the act of 1843, are 
equal in rank, with the exception of the privilege for the wages of the overseer, 
which, by the second section of that act, is declared to be superior in rank to 
that of the furnisher of supplies ; this exception evidently confirms the rule. 

3d. The commission of the syndic was not fixed by the creditors, it must 
therefore be allowed under the act of 1846, which provides, that when the com- 
missions of the syndic have not been fixed by the creditors, commissions shall 
be allowed at the following rates, to wit, five per cent on all sums not exceeding 
$50,000, &c. The amount of the assets, in this case, being under $50,000, the 
syndic is clearly entitled to the commission of five per cent, which the district court 
has allowed him. The creditors might have reduced it at the beginning, but as 
they omitted to do so, the law leaves us no discretion. 

The judgment is affirmed, with costs. 
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MARSH AND ComPTON v. Ropert PERRY. 


New forms of judgment should not be used ; nor should it be left doubtful by the judgment, 
whether the case has been closed forever, or is still left open for another suit. 

Novation is not to be presumed. The receipt of a note or bill for the amount of debt, fs not 
necessarily a novation or extinguishment of the debt for which it is given. 

The plaintiffs sued for a debt alleged to be due by a commercial firm, of which the defendant 
wasamember. The defence was, that the debt had been novated by a draft which was 
not produced, and which was barred by prescription. It did not appear from the evidence, 
that the name of the defendant, or the firm, was on the draft. Held: That the debt was 
not novated, and that, the draft being barred by prescription, the plaintiffs were not 
bound to indemnify the defendant against its re-appearance. 


PPEAL from the District Court of Vermillion, Voorhies, J. J. W. Walker, 
for plaintiffs. C. H. and E. Mouton, for defendant. The judgment of the 
court was pronounced by 
Eustis, C. J. In 1839, the defendant was doing business, as a merchant, under 
the firm of Kibbe and Perry, in the parish of Avoyelles. The firm bought of 
Marsh and Compton, the plaintiffs, of the city of New York, goods and mer- 


‘up with other articles; which they are well aware are not supplies, such as HOLLANDER 
cogniac, annisette, cigars, and large quantities of ice, the latter article greatly Ss Geaniipens 


P " _preponderating ; the total amount of each invoice is charged, without show- + 
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7 4 chandise which, with the charges, amounted to $1940 90, on “ome of six 
Sgnreon months. The evidence shows, that this account was settled by a draft of the 
Penny. plaintiffs on Kibbe and Perry, which was verbally accepted” by Kibbe asa debt, «| 
dué by the firm. In 1843, the partnership of Kibbe and Perry having bee 
‘ dissolved, judgment was confessed by Kibbe, before the district court in Avoy- - 
elles, for the amount of the draft and charges, with a stay of execution, for 
- several months; the judgment bearing ten per cent interest, from the 28th of 
October, 1839, the supposed date of the draft. The suit in which the judg- 
ment was confessed, was brought on the draft, which, it was alleged, had been 
mislaid, and the draft does not appear to have been produced, nor was it so 
required by the defendant. 

The present suit was instituted against Perry, in the parish of Vermillion, in 

< 1849, on the account of the articles sold, without any notice of the draft received 
by the plaintiffs or the judgment obtained against the other partner, Kibbe. 
The defendant pleaded the general issue, and the prescription of five and ten 
The judgment of the court below is, that the demand of the plaintiffs 
be rejected at their costs. The plaintiffs have appealed. The form of this judg- 
ment is new to us; and as every new formula requires a new interpretation, we 
prefer that the old forms of judgment should be observed, as they either close 
the case forever, or leave it open to another trial, without any room for doubt. 

Kibbe and Perry having been commercial partners, it is obvious that, as their 
obligation to the plaintiffs was in solido, the judgment against one partner, is 
no obstacle toa judgment against the other. It is not proved that there was any 
extinguishment of the original account, between the plaintiffs and Kibbe and 
Perry, by novation. Novationis not tobe presumed. The receipt of a note or 
bill, for the amount of a debt, is not necessarily a novation, or extinguishment 
of the debt for which it is given. The only remaining question is, whether the 
outstanding draft is an impediment to the plaintiffs’ recovery. 

It is not proved, that the name of the firm was upon the draft; the proof is, 
that it was accepted by Kibbe, verbally, as a debt due by the firm; and besides 
the obligation of the defendant on the draft, if any existed, has been extinguished 
by the prescription of five years, which the defendant himself has pleaded. 

This state of facts offers no impediment to the plaintiffs’ recovery on the 
original debt, nor does it require any bond of indemnity, for the benefit of the 
defendant against the re-appearance of the draft. 

It is therefore deereed, that the judgment of the district court be reversed, 

“ss and that the plaintiffs recover from the defendant, the sum of $1940 90, nine- 
* teeng hundred and forty dollars and ninety cents, with interest from the 28th 
October, 1839, and costs in both courts. 
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Louisa FusiLier v. PoLice Jury or Str. Mary. 





The law requires the commissioners appointed to lay out a road over a plantation, to do so 
with as little injury or inconvenience to the owner as is compatible with the public interest; 
and where this has not been done, the courts will compel the police jury to observe the 
rale. 

The ordinances and decisions of a police jury in reference to the laying out of. public road 


on the lands of a planter, are not final and conclusive. They are subject to the control of 
the courts. 


, ' 
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PPEAL from the District Court of St. Mary. ‘Voorhies, J. In this case, ronal ” 
the defendants plead the prescription of one year, and excepted that the Pores Sear 
ordinances and deeigions of the police jury were final and conclusive as to the °F S?- Mary. 
per location of the road. 


Jules G. Olivier, for plaintiff, contended :‘ The plaintiff is appellant from a 
* judgment of the district court, rendered on the verdict of the jury. 

The facts of the case are these: In 1850, the police jury of the parish of St. 
Mary directed the opening of a road from the main public road in front of plain- 
tif’s plantation, at or near said plantation, through the Cypremort prairie. A 
jury of freeholders, under this ordinance, proceeded to lay out a road through 
the plantation of plaintiff, commencing at the upper line of plaintiff's land, run- 
ning with said line for a short distance, and then in various directions over the 
enclosed grounds of the plaintiff, until it strikes a point on the Bayou Choupic, 
where it is proposed to build abridge. The blue@line on the map annexed to the 
record, and marked No. 1, represents, from B to G, the road as laid out by the 
police jury. The line from B to E, shaded in yellow from D, indicates the route 
designated by plaintiff. ‘Twelve hundred and eighty-seven dollars and fifty cents 
($1287 50) were the damages assessed by the police jury. * The jury, to whom 
this case was submitted, found for the plaintiff three thousand dollars ($3000 
damages, but maintained the road as laid out by the police jury, and judgmen 
was rendered accordingly. 

After an ineffectual effort to obtain a new trial, the plaintiff appears before this 
court, and, by her counsel, contends: That having clearly shown that the road 
designated by her would afford the same facilities to the public, and is as practi- 
cable as the route marked off by the police jury; and alleging and showing that 
the road, as designated by her, would be less injurious to her, (and of this she is 
the best judge,) while at the same time affording the same convenience to the 
public, the verdict of the jury and the judgment of the court, besides allowing 
the damages claimed, should have been in her favor, changing the course of the 
road laid out by the police jury, and substituting therefor that designated by her. 

Conceding the right of the police jury to direct a passage to be opened on the 
plaintiff's lands, for the use of the public, they were bound to do it with as little 
injury as possible to the property of the plaintiff. The very act of the legisla- 
ture which confers the power, contains the injunction. It is doubtless true, that 
cases arise when individual rights must be made to yield to public exigencies— 
this is one of the first laws of society; but it is equally true, that when the 
wants of a community require an act to be done which derogates from private 
vested rights, the utmost circumspection must be observed; for it is, in fact, a 
blow at the sacred right of property. For purposes of public utility, the plaintiff 
is made to surrender property to which she had an absolute right. When she is 
thus to be forcibly divested of her right, is she not to be listened to when she 
says to the police jury: ‘I concede that, for the purposes intended, you have 
the power to deprive me of a portion of my property; but Ihave the right to 
ask, and I do ask, that you do it with as little prejudice as possible to the rest 
of my property ?” ‘ 

The counsel for the defendants have contended, before the lower court, and 
they may again do it here, that the action of the police jury, in laying out the 
road, is final and conclusive. That such is not the case, needs no argument. 
Sec. 2 of act of 12th March, 1818, B. and C., p. 737; 7 R. R., 121 and 509. 
They say that the act of 1818, so far as regards the parish of St. Mary, was 
repealed by sec. 2 of the act of the 2d of April, 1835. That the legislature could 
have been so dementate as to confer on the parochial authorities the arbitrary 
power of depriving one of his property for the public use, and deny the owner 
the right of appeal to a court and jury having a power of revision over the dam- 
ages assessed, as well as the course of the road, is a proposition so repugnant to 
every principle of right and:justice, that it is hardly necessary to advert to it. ‘The 
act of 1835 is nothing more, in this respect, than a repetition of the powers con 
ferred by the act of 1818, on police juries generally, and does not, in any manner, 
affect or abridge the right, given.to the owner on whose estate the passage is 
granted, to appeal to the district court, in case he should be dissatisfied with the 
damages assessed or the course the road is to take. 

Wilson and McClarty, for defendants, contended ;. The facts of this case have 
heen stated at length in the brief of the appellant’s counsel, filed with the trans- 
cript. ' 
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SUPREME COURT OF LOUISIANA, 
The points ip the case which the counsel foi the appellees ask pe 






ion to 
present to the consideration of this court, are as follows, viz: 1st’ Was the 
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If the court be of opinion that the exception was properly overruled, then should 
aevingees of the court below, with regard to the location of the road, be dis- » 
turbed? 3d. Are not the damages allowed by the verdict of the jury and the 
judgment of the inferior court, excessive, and should not the judgment be 
amended in this respect ? 

The first question presented by the counsel for the appellees, is one upon 
which the law is not so clear and explicit as to relieve it from doubt. By the 
statute of March 12, 1818, B. and C., 738, the appellant in this case, feeling 
herself aggrieved by the decision of the jury of freeholders in laying out the 
road, would certainly have had the right to appeal to the.district court, provided 
there had been no other act passed upon this subject; by the 8th and 9th 
sections of an act, approved Match 16, 1830, B, and C., 763, revived and put 
in force, as to the parish of St. Mary, by act of March 10, 1834, B. and C., 
742, and also by virtue of an act, approved April 2, 1835, B, and C., 743, full 
power is vested in the police jury of the parish of St. Mary, to pass and make 
such regulations and*ordinances as they may deem advisable, for the purpose 

making, laying out and opening of roads, &c.; and the roads in said parish, 

statute provides, shall be laid out and opened in pursuance of such regula- 
tions and ordinances passed by the police jury. These statutes were passed for 
a specific purpose, and are limited in their operation to the parish of St. Mary. 
They delegate to the police jury of that parish, peculiar and specific powers; 
and by virtue of the powers thus conferred, the regulations and ordinances of 
said police jury, at least so far as regards the location of roads, have the force 
and efficacy of a law, and of course cannot be appealed from. The counsel for 
the appellant, in his brief, contends that the act of April 2, 1835, is nothing more 
than a repetition of the powers conferred upon police juries by the general law 
of 1818. Why would the legislature be so ‘‘dementate” as to delegate powers 
to the police jury of the parish of St. Mary, by the act of April 2, 1835, which 
they had already possessed by virtue of the general statute of 1818. If the act 
of 1818 confers all the powers which are delegated by the statute of 1844, then 
the latter act is a law, without any necessity to demand it, or any reason to justify 
it, and affords a much more striking evidence of an utter want of mind in the 
Legislature than if it had confided exclusive and conclusive powers to the police 
jury of the parish of St, Mary over the subject of roads within the parish. If 
the statute of 1835 has any meaning, we contend that it is to give to the police 
jury of the parish of St. Mary exclusive and final jurisdiction with regard to 
location of roads, a power not conferred by any general law, and we therefore 
think that the exception to the jurisdiction of the lower court was improperly 
overruled. 

The judgment of the court was pronounced by 


Rost, J. The law made it the duty of the commissioners appointed to lay 
out the road over the plantation of the plaintiff, to do so with as little injury or 
inconvenience to her as was compatible with the public interest. It seems to us 
that this has not been done. No necessity has been shown for running the road 
through the plantation buildings, and within twenty-five or thirty feet from the 
negro cabins and the stable; this is an inconvenience to which the plaintiff should 
not be subjected without necessity. 

It is therefore ordered, that the judgment in this case be reversed, the pro- 
ceedings of the commissioners set aside, and the case remanded, with directions 
to the district judge to refer again the laying out to the commissioners, so that it 
may be done according to law. “a 

It is further ordered, that the defendants pay the costs of this appeal. 
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ASPASIA THIBODEAUX v. Victor HERPIN. 


Where testimony has been rejected upon objections made to its reception in the district 
court, and, on appeal, the Supreme Court remands the cause,with instructions that the tes- 
timony be received; on the second trial of the case in the district court, the party object- 
ing will be considered as Bigiving waived all objections which he did not urge at the former 
trial. ; , 

Parol proof may be imtroduced to show that a notarial act of sale was, in fact,a disguised 
donation from the wife to her husband, the vendee in the act of sale being a person inter- 
posed, and that the whole proceeding was a fraud upon the wife. 

By the C. C., art. 1747, excessive donations between husband and wife are reducible; but 
disguised donations, or those made to persons interposed, are null and void. 


PPEAL from the District Court of Lafayette. Overton, J.. Albert Voor- 


hies, for the plaintiff, contended : 'The sale, the nullity of which is demanded 
by this action, #hould be set aside and avoided, because, in reality, it is a dis- 
guised donation to plaintifi’s husband, Francois Herpin, by means of an inter- 
posed person, the defendant, Viclor Herpin; because she has never given her 
consent to an absolute conveyance to the latter, from whom she never received 
any consideration whatever, and she was fraudulently induced, by him and her 
husband, to believe that to effect a valid donation in usufruct for life of property 
to her husband, the best plan was to convey the property to the defendant by an 
act of sale, which she did do. , 

The C. C., art. 1747, prohibits husband and wife from giving to each other, 
indirectly, beyond what is permitted by the foregoing dispositions, and declares 
the nullity of all donations, whether disguised or made by persons interposed. By 
the first part of this article, indirect donations are declared only reducible, whilst 
disguised donations, and such as are made by interposed persons, are null abso- 
lutely. An indirect donation is one which is based upon a real contract, and is a 
favor conferred to the other contracting party, under color of a real contract for 
the whole. In such cases, so far as the transaction is real and unfeigned, the 
same is binding, and whatever is simulated is null. But in disguised donations, 
the whole transaction is simulated ; there is no real contract ; the whole is there- 
fore null. The French commeftators favor this view of art. 1747, C.C., as well 
as our jurisprudence. 5th Ann., 578. 

The question, then, presents itself: Does the case under consideration fall 
under the provisions of this article? 

Joseph Béraud, the principal witness on behalf of plaintiff, gives a clear and con- 
cise history of this case. Atdifferent intervals, he had conversations with Victor 
and Francois. The latter informed this witness that the sale was a simulation ; 
that there was an understanding between all the parties that Victor should 
re-transfer the property, by private sale, to Francois. Subsequently, Béraud 
had a conversation with Victor, who told him the same thing : that he had become 
the purchaser in order to convey the property to his brother. Victor further 
stated, that the consideration of the sale was not paid with his own funds, and 
that the amount counted before the notary, belonged to the succession of V. 
Thibodeaux, then administered by Francois ; that the amount was temporarily 
taken from the Branch Bank of the Louisiana State Bank, in Vermillionville, 
where it was on deposit, coufited before the notary, and ceposited again in bank. 

It is further in evidence, that plaintiff did not part with the property for nearly 
twelve.months after the sale, and that Victor took forcible possession of it on the 
day the inventory was taken of the @ffects belonging to the succession of Fran- 
cois Herpin, of which he was administrator. 

The conclusion is inevitable: the sale to Victor is a simulation; the real nature 
of the transaction is a disguised donotion by the plaintiff to her husband, with 
the aid of an interposed person. 

II. We now come to the question of fraud. From the evidence already 
reviewed, we establish the fact of the simulation of this sale. It remaing now 
to point out what deceptions were used, the modus operandi. 
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ux “Direct evidence of fraud is seldom in the power of the injured 
who commits a fraud, is very careful to lea¥e behind as little evidence as possible. 
Recourse mustthenbe had to circumstantial evidence and presumptions. C.C., 
art.—. The case e offers evidence of both kinds, and, as the judge a quo 
remarked in his able opinion, presents a case of the most unmitigated fraud. 
The plaintiff, who is the creditor of her husband in a large amount, as appears 
from authentic evidence on file, is kept under the delusion that, on the contrary, 
she is indebted to her husband in the sum of one thousand dollars, for money 
spent by him to ameliorate her property, and also for his services in managing it. 
In order to his reimbursement, she consults her friend, Béraud, for the purpose 
of getting his advice upon the proper way to do so. Afterwards, her husband 
called upon Béraud to come and witness the act of saléjghe was to pass to Victor: 
but, finding that the amount of the sale was a great deal larger than he had expected 
‘from conversations with these parties, Béraud refuses to act afja witness, and will 
have nothing to do with the matter. The sale, however, takes place; but on 
the sameway, two other acts are passed, to-wit, an inventory of the property 
belonging to Francois, made in presence of Victor, and a sale from Francois to 
his wife. Both these documents are in evidence. 
+ Francois sells to his wife, property adjudicated to her by a family meeting in 
‘the succession of E. Mire, deceased, her former husband. The same property 
is conveyed to the defendant by the plaintiff, as above said, and is inventoried in 
the name of Francois, in the presence of Victor. During the lifetime of his 
brother, Victor does not claim the property, but on the day the inventory is 
taken of Francois’ succession, he takes forcible possession; not, however, 
without having tried gentle means, and asked Béraud to interfere in this matter 
for him. But Béraud would not consent, reminding him how things stood, and 
that, considering the circumstances, he could well use lenity towards her. 

To recapitulate: The plaintiff has parted with all her property without receiv- 
ing an equivalent for ‘it, nor even any consideration whatever. The defendant 
owns the whole of it by means of a sham transaction. From the mouth of the 
defendant and his brother, the transaction is proved to be simulated, and that the 
appearance of a sale is given to a disguised donation to the husband, by means of 
an interposed person. ‘The wife is kept in the delusion that she is her husband's 
debtor, whilst the reverse is the case. To confer a gift on him, she is advised to 
adopt the mode of a sale to the defendant. The latter, having accomplished his 
object, disregards the tacit understanding, and, after suffering the plaintiff to use 
the property as owner, for a length of time, takes forcible possession of it, and 
claims it as his own, notwithstanding his declaration that he was but a nominal 
purchaser, and that he had not paid the price with his own funds. 

This sale is, therefore, null and void, both as a transaction “in fraudem legis,” 
and as a contract tainted with fraud. 

C. H. Mouton appeared on the same side. 

Crow and Girard and Thomas C. Nichols, for defendant, contended: The 
plaintiff offered in evidence the testimony of Joseph Béraud, taken by com- 
mission, to which the defendant excepted, because the witness does not disclose 
any facts from his own knowledge, but only what has been told him by the plain- 
tiff herself and her husband, out of the presence of defendant. The plaintiff 
certainly cannot, by her conversations with a third person out of the presence 
of defendant, fabricate evidence for herself by calling that third person to testify 
as to what she told him; nor can the conversations of her husband, under any 
circgmstance, be received in evidence, either for or against her, C. C., art. 2260. 

As to that part of Béraud’s testimony which discloses conversations between 
him and thedefendant, if admitted, ought to be received with great caution ; for 
it is the weakest of all evidence, it being hearsay. Hendrick’sCurator v. Man, 
11 L. R.,139; Clark v. Slidell, 5 R. R., 330. 

In one part of his testimony, Béraud says that the defendant told him that 
the money paid before the notary had been procured by F. Herpin, who was 
administrator of the succession of — Thibodeaur, in St. Martin, and had the 
money belonging to it deposited in the Union Bank of Louisiana, at Vermillion- 
, Ville, from whence it was temporarily taken, the money paid, and afterwards 

returned and deposited in said bank. But John Greig, who was at that time 
cashier of said bank, says that neither of the Herpin’s received any money 
from the bank during the month of June, 1848, the sale having been passed on 
the 15th of that month. So the witness, Béraud, must have misunderstood the 
defendant, or be mistaken. 
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But supposing the evidence to be admissible, it cannot be admitted to show 
any thing but the fraud alleged in the petition; and fraud is not to be presumed, — 
it must be established like any other allegation. C. Cart. 1842. There is Hurss. 
nothing in the evidence to show any fraud or collusion between plaintiff’s hus- 
band and defendant, nor even to show the repeated solicitations on the part of 
the husband to induce the plaintiff to pass the act of sale to defendant. But, on 
the contrary, the plaintiff was anxious to sell her property, and did it of her own 
accord, and freely. It could then, at most, only be a simulated act; but simu- 
lation alone cannot be proven by parol evidence between the parties. Dabadie 
v. Poydras, 3d Ann. 153; Gautier v. Birault, 4th Ann. 487; and the authorities 
cited inthose cases. 9R.R. 379% Ranaldson v. Humilton, 5th Ann., 203. 

The court below, Wy ee lays it down as a settled principle, that the 
provisions of our laws very properly attach to all contracts between individuals, 
proven by authentic act, the very highest degree of authenticity and credit. It 
is full proof of the agreement contained in it against the contracting parties, their 
heirs and assigns, unless declared and proven to bea forgery. But, then adds 
the court below, it ought to be the truthful depository of the intentions of the 
parties and the stipulations of their contract.”’ If the authentic act be full proof 
of what it coutains. and there be no evidence of its being a forgery, how can ity 
be any thing but the truthful depository of the intentions of the parties? Even 
if, in fact, it were not such, the law renders it so by its provisions. 

The court below, then, to make out the fraud complained of by the plaintiff, 
goes on and eifitains the modus operandi, and makes a transfer with subrogation 
from a third person, A. Mire. to defendant, passed onthe 22d day of May, 1848, 
(while the sale was passed 15th J une, 1848,) the first and initiatory step towards 
the act sought to be annulled in this action. The plaintiff owed the amount to A. 
Mire, who transferred her rights to defendant. The court will see that A. Mire 
had brought suit against the plaintiff in this case, her mother, for the amount due 
her, and plaintiff not being ableto pay her, the defendant did so, and was subro- 
gated to all her rights against the present plaintiff. But the court below adds, 
that the plaintiff in this case was in receipt of large sums of money by inheri- 
tance, and that she did not need the assistance of defendant to pay that debt. 
But while she had inherited $4834 58, which her husband had received for her, 
Edourd Mire had been paid $1235 which she owed him, and large amounts of 
property had been purchased, said property consisting of slaves and personal 
property, as may be seen by comparing the inventory of her property at her first 
husband’s death, and amounting to $7189 57, with the inventory, amounting to 7’ 
$12,720 21, made 15th June 1848, when this sale was passed. Moreover, the 
husband, in his settlement with his wife, and the dation en payment to her, charges 
himself with all he has ever received for her, and pays her. 

Finally: the court below observes, that an estimative inventory of the spouses’ 
property, the dation en payment, and the sale from plaintiff to defendant, were 
passed on the same day, and makes it conclusive evidence of fraud The husband, 
as head of the community, believing himself responsible to his wife for the restitu- 
tion of all her effects, makes a dation en payment to her after having caused the 
property to be duly inventoried and appraised, (and she does not complain of the 
appraisment,) and afterwards sells to a third person, with her husband’s consent, 
a part, $4747 of the property, valued in all at $12,720 21. Can such facts be 
construed into conclusive evidence of fraud ? 

In conclusion, fraud cannot be presumed, and there is no evidence whatever 
of fraud, which is the only cause that could annul this act, and the defendant 
insists upon the reversal of the court below, and the validity of the sale. 


E. Simon and J. W. Waker appeared, also, for the defendant. 

The judgment of the court was pronounced by 

Rost, J. This case was before us at the last term, and the facts of it are 
fully stated in the opinion then delivered. 5th Ann. 578. It was remanded on 
a bill of exceptions, with instructions to the district judge to admit in evidence 
the deposition of Joseph Béraud, attached thereto, which the plaintiff had offered 
to prove the fraud alleged, the want of consideration of the contract of sale 
which she .seeks to avoid, and the interposition of the defendant therein for 
the benefit of his brother. ‘ 

On the second trial, this deposition was again offered, and the defendant’s coun- 
sel objected to its introduction, on the ground that the witness does not disclose 
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Tamprracx any facts of his own knowledge, but only what has been told him by the plaintiff 


Herris. 


and her husband, out of the presence of the defendant; that the plaintiff ought 
not to be permitted t6 make evidence for herself; and that her husband’s state- 
"ments to the witness cannot be received for or against her. 

This evidence forms part of the ‘res gesta,” and is well calculated to raise 
that class of presumptions which the law deems, in certain cases, sufficient to 
establish fraud ; but independently of these considerations, the deposition of this 
witness, when offered on the first trial, was objected to by the defendant’s coun- 
sel on the ground, only, that it was inadmissible to oe vary, or add to the 
act of sale a cotinter-letter, being the only means by’Which the act could be 
impeached. These objections were overruled by us, and thegdistrict judge was 
instructed to admit that deposition in evidence. This decree is binding upon the 
defendant, who must be considered as having waived all objections to the intro- 
duction of the evidence, which he did not then make. That evidence, not being 

sof the class which the law makes it the duty of judges to disregard, we think 
it was properly admitted. 

The district judge deemed this and the other evidence of the plaintiff, 
sufficient to establish the fraud and interposition alleged, and we see no reason 
to differ from him; the right of the plaintiff to make that proof against the party 
to whom she sold, was considered and recognized when the case was before us 
last year. We are satisfied of the correctness of the opinion then formed. 

Art. 1747 of the C. C.,is as follows: ‘*Husbands and wives cannot give to each 
other, indirectly, beyond what is permitted by the foregoing dispositions. All 
donations disguised, or made to persons interposed, shall be null and void.” 

As well observed by the plaintiff's counsel, that article contains two separate 
dispositions: one by which the spouses are incapacitated from giving to each 
other more than the law permits, in which case the excessive donation is reduci- 
ble, and the other declaring null and void all donations disguised, or made to persons 
interposed. This distinction of reducible donations between husband and wife, 
and donations which are null and void on the ground of interposition or disguised, 
came to us from the Roman law. See Digest, book 24, title 1, law 5, paragraph 
5. Pothier, Donations entre mari et femme, No.78. It was recognized by the 
late Supreme Court, inthe case of Cdsanova’s heirs v. Acosta et als. 11. R. 
185. It is also recognized by the French commentators under a similar disposi- 
tion of the Code of France. 5 Toullier, No. 76, 83, 901, 902. : 

The second paragraph of art. 1747, creates an absolute incapacity, between 
husband and wife, to make to each other disguised donations, or donations to a 
person interposed ; and if they do so, the donation is null and void. This nullity 
being considered by jurisconsults as absolute, may in all cases be invoked by the 
contfacting parties or their heirs. 7 Toullier, No, 558. 


~ 


This class,of cases are, from necessity, exceptions to the rule invoked by the 
appellant, that simulation cannot be proved between the parties to it, otherwise 
than by a counter-letter; when a fraud has been accomplished by simulation, 
the party injured by it may prove it by all kinds of legal evidence. 

It is therefore ordered, that the judgment be affirmed, with costs. 
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BENJAMIN R. GANTT v. ELBERT GANTT. 


If any part of the stock of a particular partnership consists of real estate, the articles of co- 
partnership must be in writing, and made according to the rules prescribed for the con 
veyance of real estate. Consequently, in an alleged partnership for planting, parol proof 
is inadmissible to prove a partnership in the crops. 

The plaintiff claimed to be the partner of the defendant in planting, and sued for a settle- 
ment of the partnership, praying, that if the court should decide there was no partnership, 
that he might have judgment against the defendant for the hire of his negroes, during the 
time they worked on the plantation, and for money expended by him for the defendant, 
and for the use of the plantation. Held: That the plaintiff, not having been able to esta- 
blish, by legal evidence, the existence of the partnership which was denied, might intro- 
duce evidence to recover, under the alternative prayer. 


PPEAL from the District Court of Opelousas, Overton, J. Linton and 
Dupré, for plaintiff. 7’. H. Lewis and James M. Porter, for defendant. 
The judgment of the court was pronounced by 

Preston, J. The plaintiff alleges, that in the year 1840, he entered into 
partnership with the defendant, and that all the property acquired, both real and 
personal, was to be considered, and was to be to the equal benefit of both ; that 
they took possession of public land, with a view to acquire it by preémption or 
otherwise, and did acquire it, with the joint funds of the partnership ; that great 
improvements were made upon the land, converting it from wild land into a 
sugar estate; that he paid the great expenses of stocking the plantation and 
putting it into operation, amounting to the sum of five thousand dollars; that he 
received the two first crops of cotton, the proceeds of the sale of which were 
insufficient to reimburse his advances, and left a great balance in his favor. He 
alleges, that the defendant kept the next six crops made before the year 1849; 
has not accounted for the proceeds ; but has invested them in lands and negroes 
purchased in his own name. 

The plaintiff further alleges, that at the commencement of their farming oper- 
ations, he placed on the premises, and in the possession of the defendant, ten 
slaves belonging to him, individually, all of whom labored on the premises, from 
the year 1840 until the spring of 1849; that one of the slaves remains on the 
plantation to the present time, and one died during the partnership. He 
prayed, that the partnership might be dissolved ; that the defendant might be 
ordered to render an account and settlement of the same; and that he might 
have judgment for one-half the land, improvements and fixtures, according to 
their valuation in the spring of 1849, together with the value of the services of 
the slave, Lind, up to the time of settlement ; that he might be decreed, to be 
the owner of an undivided half-imterest in certain slaves purchased with the 
partnership funds. He further prayed, in the alternative, that*if the court 
should be of opinion that he could not recover half the real property and slaves, 
that he might recover the improvements made on the land, and the hire of 
his ten slaves brought into the partnership, from the year 1840 till 1849. 

The defendant, by rule, called upon the plaintiff, to produce in court any book, 
paper, public or private act, or letter, by. which he intended to prove, that a par- 
ticular partnership existed between them, as stated in his petition, and filed an 
answer denying the allegations contained in his petition. 
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In a supplemental petition, the plaintiff claimed but a third of the value of 
the crops. He made a further claim of $750 for the price of a slave, belonging 
to him, sold in Alabama by the mother of the parties, to pay a debt due by the 
defendant to her; and $300 advanced, in 1842, to the defendant, to pay for 
the hire of four slaves from his mother, which he had brought to Louisiana. 
The defendant also denied these claims. 

On the trial of the cause, the plaintiff offered parol evidence to prove the 
contract of partnership, as stated in his petiton. It was objected to by the 
defendant on the ground, that a partnership in real property, could not be proved 
by verbal testimony. The objection was sustained by the court, and the evi- 
dence rejected; to which the plaintiff excepted. 

The petition alleged a partnership in lands atid negroes. Now, our code pro- 
vides, that ** if any part of the stock of a particular partnership consist of real 
estate, it must be in writing, and made according to the rules prescribed for the 
conveyance of real estate.”” The verbal testimony, to establish the existence of 
the partnership in lands and negroes for the purpose of planting, was inadmis- 
sible. 

It is said, however, that the land, at the time of the formation of the partner- 
ship, was public property, and not the joint property of the partners; that the 
slaves were the separate property of the partners, and that, therefore, the plain- 
tiff might prove by parol, a partnership in the improvements and crops. But 
the settlement on the public lands, could only be with a view to their acquisition 
by title. They have been since acquired. The partnership as it is now, and as it 
was contemplated by the parties, at the time it is said to have been formed, is 
one, in which part of the stock consists, of real estate; it cannot, therefore, be 
proved by parol. 

The crops grow out of the lands, negroes and improvements, and industry 
applied to them. Undoubtedly, a partnership may be formed in growing crops, 
and the contract may be proved by parol. But the proposition in this case is, 
that a partnership in the crops may grow out of a partnership in lands and slaves, 
which is not, and cannot be proved, for the reason that it existed, though not 
proved. It is not a partnership, in the crops by contract; but, by consequence 
of a’ supposed partnership in lands and negroes. But this partnership not being 
proved, is as though it did not exist, and, therefore, the consequential partner- 
ship does not exist. The district judge, therefore, properly rejected the testi- 
mony to prove a partnership in the crops, growing out of the supposed partner- 
ship in the real property ; and we find nothing in the case of Theale v. Lacey. 
5th Ann. 548; or Gardiner v. Bataille, 5th Ann. 597, adverse to his decision. 
Indeed, no bill of exceptions was taken in the first case ; and what we said in the 
last case, corresponds with and confirms our present views. 

The plaintiff further offered parol evidence, to prove the value of the hire of 
his negroes. The court rejected the evidence on the ground, that the matter 
was connected with and grew out of the partnership, and no evidence in rela- 
tion thereto could be admitted, until the partnership was proved. 

The plaintiff expressly alleged in his petition, that he placed on the premises 
and in the possession of the defendant, ten negroes of his own private property, 
all of whom labored on the premises, from the year 1840 until the spring of 
1849; and prayed, that in case the court should be of opinion that he could not 
recover as a partner, he might recover the hire of the ten slaves brought into 
the partnership from 1840 to the spring of 1849. 












OPELOUSAS, SEPTEMBER, 1851. 


The defendant having denied a partnership, and the plaintiff being unable to . 
prove it, we are bound to presume it did not exist. Then the above allegations — Gayrr. 

show, that the defendant has enjoyed the services on his plantation, of ten slaves ’ 
belonging to the plaintiff, for eight years. Equity entitles him to a reasonable 

compensation for their hire, if there was a misunderstanding as to the objects 7 
for which their services were furnished by the plaintiff, and enjoyed by the 

defendant. : 









The fact, that they labored on the defendant’s plantation, can be proved by 
parol; the value also of their labor. Then, why may not the proof be given in 
this case, and a reasonable compensation be allowed? The reason given is, that 
the services were connected with an alleged partnership. But the partnership 
was denied by the defendant, and’could not be proved by the plaintiff. There- 
fore, in law, it did not exist; and the only reason for excluding the testimony, 
not existing, it should have been admitted. 

It is undoutedly true, that it would have prevented confusion and delay, and 
would have been better to have compelled the plaintiff, by exception, to elect 
his remedy, and not to have prayed for relief in the alternative. He has now 

‘ been compelled to pursue that course, by the decision, as to evidence, and 
has been greatly retarded in the progress of his suit. But, if he can establish 
his ownership of the ten slaves ; that they have been employed by the defend- 
ant eight years ; that their services were valuable ; and that their value has been 
enjoyed by the defendant without making any compensation, or having any just 
defence, we think the plaintiff is entitled to relief, and that the parol evidence 
offered, should have been received to establish these facts. 

As the case must be remanded for another trial, the allegations in the supple- 
mental petition should be considered by the court. If the defendant has rea- 
lized the proceeds of the sale of a slave belonging to the plaintiff, he is liable 
for them; unless he have a defence against the claim, and also, for any other 
money of the plaintiff which has been appropriated to his use. 

It is desirable that all these claims, for the investigation of which the cause is 
remanded, should be set forth with more exactness by the plaintiff, as for 
example : by stating the precise services of his slaves and the value thereof, 
each year; also, the name of the slave sold in Alabama; the time and place of 
the sale; the vendee; and how and why the mother of the parties who sold the 
slave of the plaintiff, appropriated the proceeds to the defendant’s debt. A clear 
and distinct supplemental petition, setting forth the claims which can be inves- 
tigated, unconnected with those which cannot, and are decided, would greatly 
aid the trial of the case. 

The judgment of the district court is therefore reversed, at the cost of the 
appellees ; and the case is remanded for another trial, according to the principles 

contained in this opinion. * 




































Joun ‘W. BowLes v. His CReEpDITORs. 







The appellants claimed a subrogation to a mortgage, to secure a note, which, they alleged, 
they had paid. The mortgagor made a cession of his property, before any act of subro- eo 
gation had been passed. Held : That an agreement to subrogate was inoperative, and that 
the rights of creditors, having become fixed by the cession of property, could not be affected 

by a subrogation made subsequently. 


v. 
His CREDITORS 
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PPEAL from the District Court of St. Mary, Voorhies, J. T. H. Lewis 
and Thomas Maskell, for appellants. John Moore, for appellee. The 
judgment of the court was pronounced by 

‘Eustis, C. J. This case comes before us, on an appeal taken by Dunlop, 
Moncure § Co., Henry Moncure, of Richmond, and other creditors of the 
insolvent, from a jelgndll of the Court of the Fourteenth Judicial District, sitting 
in the parish of St. Mary, rendered on a tableau of distribution filed by the 
syndic. 

John Moore, a creditor of the insolvent, who was allowed a privilege on cer- 
tain objects seized under execution, beside the benefit of the judicial mortgage 
resulting from his judgment, has appeared as appellee, and asked that the judg- 
ment of the court be affirmed. The case has’been argued between the counsel 
for the appellants, and the appellee in person. 

It is contended, by the appellant, that there is error in the judgment of the 
court below, in not allowing the house of the appellants, Dunlop, Moncure § Co., 
a claim for $2000, and interest on the proceeds of the sale of the insolvent’s 
plantation, being the amount of one of the notes given by the insolvent, for the 
purchase of the plantation which, it is alleged, Dunlop, Moncure § Co. paid to 
G. Hydel, the vendor, and to the rights of which, the present holders of the 
note are said to have been subrogated. 

There was no conventional subrogation, as to this note, completed before the 
failure. On the evidence, the case presented is one of an agreement to subro- 
gate, which was not carried into effect until after the acceptance of the cession 
of the insolvent. It stands on the same footing as an agreement to give a 
security, a mortgage, or to pay a debt. Nothing done after the acceptance of 
the cession of property, can change the rights of creditors as fixed thereby. 

Dunlop, Moncure § Co. were mortgage creditors of the insolvent, and had an 
undoubted right to pay this note to Hydel; and on payment to him, would have 
been subrogated of right to allits privileges and mortgages. The difficulty, in our 
minds, on this subject, is the want of proof that this note was paid by the appel- 
lants. We think the evidence decidedly preponderates in favor of its having 
been paid by the debtor himself, and not by the appellants. It is obvious, that 
when subrogation to a debt is claimed as resulting from payment, the fact of 
payment ought to be affirmatively established. The note having been once paid 
by the debtor, Bowles, nothing could revive it to the injury of other creditors. 
We think, therefore, there is no error in the jndgment of the district court in 

this respect. 

It appears that the note was not given up by Hydel, until after the cession of 
property was accepted, and that the appellants then paid a balance of interest 
due, for which Hydel had retained the note. This interest ought to have been 
paid out of the proceeds of the mortgage property, and had the attention of the 
judge been called to the subject, the court would have allowed it in the judg- 
ment, or on an application afterwards. As the amount paid has not been proved, 
we do not feel ourselves authorized to change the judgment on the tableau, for 
this small sum, and thus throw the costs of the appeal on the syndic only. 

The next matter complained of by the appellants, relates to the decision of the 
court on a mortgage debt of the appellants. Dunlop, Moncure & Co., paid for 
some slaves purchased by Bowles, and were ‘subrogated to the vendor’s privilege, 
and took a mortgage on them, and on the plantation, for the amount of $3800. 
The judgment of the district court reduced this debt to some $450; the appel- 
lants claim, $2579, with interest, as still due under the mortgage. 
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This mortgage debt was to be paid by the proceeds of the crops of Bowles, to 


be shipped to the appellants house in Richmond, for the three years succeeding 4315 cry piroRs 


its date, February, 1846. One-third of said debt and interest was to be paid 
annually, from the proceeds of each crop, and the balance was to be subject to 
the order of Bowles. From the accounts rendered by the appellants, we think 
the district judge was justified in his conclusions as to the amount due under this 
mortgage. No question of law appears to be involvedin them. The district 
judge has given his reasons, in detail, which we do not think it necessary to re- 
state. It is sufficient to say, that after a full examination, we concur in them. 

We find no error in the other matters on the judgment appealed from, which 
is affirmed with costs. 


ON NN OOOO OOO eeeeeeeeoee~s* or 


Joun Faney, Tutor v. R. J. ANDERSON et al. 


The plaintiff sued for land, on a Spanish grant, which had been confirmed by the United 
States commissioner, directing a location and survey to be made of the land. The survey 
was never made. The United States subsequently sold the land, and the defendant 
claimed under that title. Held; Under the circumstances, the defendant was entitled to 
the land in question. A sale by the United States of any portion of the public land, 
before the issuance of a patent certificate on a Spanish grant, is valid, unless the land be 
embraced within the stated boundaries of the grant which had been confirmed. 


PPEAL from the District court of St. Landry. Cushman J. John E. King 
A and E. H. Martin, for plaintiff. Linton and Dupré, for defendants. The 
judgment of the court was pronounced by 

Rost, J. This is a petitory action. The plaintiff’s title is a commissioner’s 
certificate, confirming the claim of their ancestor, John McDaniel, to a tract of 
land containing two hundred superficial arpents, founded on settlement and occu- 
pancy prior to the year 1803, by one James H. Teal. 

The defendants called in warranty the heirs of their vendor, who appeared, 
and after pleading the general issue, set up title by purchase from the United 
States, on the 30th of December, 1815. They are in actual possession of the 
land, and have pleaded the prescriptions of ten, twenty and thirty years. There 
was judgment in their favor, from which the plaintiff, in his capacity of tutor, 
appealed. 

The commissioner’s certificate of the plaintiff describes the land as situate in 
the county of Opelousas, on bayou Chicot, said to be bounded on one side by 
Madame Christopher Teal, and to have such form and marks, natural and artifi- 
cial, as shall be represented in a plat thereof, to be returned by the principal 
deputy surveyor. 

The land being only said to be bounded by Madame Christopher Teal, and 
there being no actual possession to show on which side of Madame Teal’s land 
it was situated, the description is too vague to identify and set apart any definite 
portion of the public domain. The plaintiff’s claim was confirmed under an act 
of Congress, passed in 1809. By the provisions of that act, the claimant was 
bound to cause to be made at his expense, under the direction of the surveyor 
general, the survey mentioned in the certificate of the commissioners; and no 
patent certificate could issue, until a plat of the land was filed in the office of 
the register of the district in which the land is situated. Thjg survey, alone, 
could have separated the plaintiff’s land from the public domain ; and as it never 
was made, and neither the plaintiff nor their author appear to have taken any 
steps after the confirmation, to perfect their title, the defendants’ vendor could 
not, by the use of reasonable ——) have ascertained the location of their 
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claim; under that state of facts, it has been uniformly held, that before the 
issuing of the patent certificate, the sale, by the United States, of any portion 
of public land not necessarily embraced within the stated boundaries of the tract 
confirmed, is valid. 

It is shown, that on a township map, made in 1816, and approved in 1829, 
the plaintiff’s claim received the location for which he now contends; but as 
the land had been old i 1815, to the defendants’ vendor, who was then in 
actual possession of if, we are unable to perceive how this location on the 
township map, would avail the plaintiff, even if it could supersede the patent 
certificate, an admission which we are not prepared to make. 

This view of the case, renders it unnecessary to notice the plea of prescrip- 
tion. 

The judgment is affirmed, with costs. 


PRAIA BI Orr 


JAMES H. BATTAILLE v. THEODORE C. BATTAILLE. © 


The fact of there having existed a partnership in commendam between the parties, does not | 
prevent the plaintiff from recovering of the defendant sums of money paid for the use of 
the latter, and which were not taken from, or connected with, the partnership. 


PPEAL from the District Court of St. Landry, Overton, J. Dupré and 
A King, for plaintiff. Lewis and Porter, for defendant. The judgment of 
the court was pronounced by 

Rost, J.” The plaintiff claims divers sums of money alleged by him to 
have been paid for the use of the defendant, and has fully made out his claim 
to the amount allowed by the district court. The defendant and appellant alleges 
the following grounds of error: 1st. That a partnership, in which the defendant 
was a partner in commendam, existed at the time those payments were made, 
and thrt the said plaintiff could not sue him for an individual debt, till after a 
final liquidation of the partnership concerns. 2d. That if the plaintiff is enti- 
tled to recover, the defendant should have been credited with $1500, the pro- 
ceeds of a crop which the plaintiff is alleged to have received. 

The sums paid by the plaintiff to the use of the defendant, were part of .the 
price of a plantation purchased by the latter, on his private account, and are not 
shown to have been withdrawn from the partnership. Had the plaintiff him- 
self sold the plantation, it cannot be seriously contended that he would have 
been compelled to wait till after the expiration and final liquidation of the part- 
nership, before he could enforce payment; and no reason can be given why, 
after payment of the price, he should not have the right, which no one would 
contest to the vendor. The rule invoked by the appellant does not extend to a 
case like this. 

The testimony adduced to show, that the plaintiff had received the proceeds 
of one of the crops, is not positive. The district judge did not consider it satis- 
factory, and we cannot say that he erred. This matter, besides, was not,pleaded 
in the defendant’s answer. . 

The evidence, offered, to show that the plaintiff had no visible means of 
making the payments alleged, is insufficient to falsify the evidence in the record, 
that he did make them. . 

We see no cause to interfere with the judgment. It is therefore affirmed, 
with costs. - ; 





























OPELOUSAS, SEPTEMBER, 1851. * 


*Francois DuPLessis et al. v. Joun F. MILuer. 


&e 
Where wood-land lying between two tracts of land, the ownership of which is disputed, has 


not been possessed or enclosed by either, both having been in the habit of cutting wood 
from it, neither of the parties can claim by prescription. 

Where both parties claim under a confirmed Spanish grant, the first confirmation must take 
the land. 


PPEAL from the District Court of St. Martin. Overton,J. W. B. Lewis 
A and E. O. Brent, for plaintiffs. Morse and Nichols, for defendant. The © 
judgment of the court was pronounced by 

Rost, J. We are of opinion that the bills of exception in this case were well 
taken. The copies of original titles and mesne conveyances found in the records of 
the land office, are nothing more than the evidence adduced before the special tribu- 
nal established by Congress for the adjustmentof land titles. The register can no 
more certify that evidence under the general powers vested in him, than the 
clerks of our courts have authority to certify the evidence adduced in the trial 
of cases, and taken down in writing. 

If the originals are lost, their existence and contents may be proved by secon- 
dary evidence; but the certificate of the register is no evidence at all. He should 
have been examined as a witness, and made to testify to the verity of the record. 

If we considered the original muniments of title of the plaintiffs as material 
to their cause, we would deem it our duty to remand the case; but as the opinion 
we have formed on the merits would be unaffected by their introduction jn evi- 
dence, we will proceed to the final adjudication of this controversy. 

This is a petitory action; both parties have obtained confirmations from the 
United States, and both claim title by prescription. After a thorough examina- 
tion of the evidence, we are satisfied that the plea of prescription is equally 
untenable on both sides. The land in controversy is wood-land ; it is claimed as 
forming a part of two tracts of land, one of which is occupied and owned by the 
plaintiffs, and the other by the defendant. It has never been enclosed by either. 
The only evidence of acts of possession, is the testimony of a witness, who states 
that he has seen both the plaintiffs and the defendant cut wood upon the land, 
since they both took actual possession of the cultivated portion of their respec- 
tive tracts. It is not even shown, satisfactorily, which of the two first went into 
possession, although the evidence preponderates in favor of the defendant. 

Under that state of facts, the rights of the parties must be determined upon 
their titles. , 

The plaintiff does not pretend to have a title in form. He admits that he 
claims under an inchoate Spanish grant. His application to the land office for the 

confirmation of that grant, was reported upon favorably, on the first of May, 1815, 
and confirmed by an act of Congress, approved on the 29th of April, 1816. 

The title of the defendant is a confirmation by the board of commissioners, 
ttn date the 13th of July, 1812. 





- 

* This case was decided at the September term, 1850, but was not furnished te the Reporter 
that year. 

Eustis, C. J., was not present during the term. 











684 


. 
"Dupxessis 
v. 
MILLER. 





* SUPREME COURT OF LOUISIANA, 


’ Neither party having a title in form at the change of government, under the 
authority of the case of Chouteau v. Ekhard, 2 Howard, 344, assented to by us 
in the case of Pontalba v. Copeland, 3d Aun. 88, and in subsequent cases, the 
confirmation first in date must take the land. 

It is urged;:that the party who obtained the confirmation set up by the defen. 
dant, had committed a fraud upon the plaintiffs. Even if he did, subsequent 
bond fide Percuserstiibe be affected by that fraud. 

The judgment of the district court is affirmed, with costs. 

Suet, J. and Pkeston, J. As at present advised, we are not pre- 
pared to assent to the rule of evidence laid down by Judge Rost, that copies 
of the record of documents in the Jand office, duly certified by the register of 
the land office, the original documents being lost, are not admissable in evidence: 
The adoption of the rule is not essential to the decision of this case, as without 
it, the judgment of the district court should be affirmed. 
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WILLIAM SMITH v. HENRY GIBBON. 


Where prescription had run against the mother of certain minor heirs, before her death, for 
more than ten years, and for more than three years against the heirs after their majority, 
the claim will be barred by ten years’ prescription. 

A suit which was voluntarily abandoned, does not interrupt prescription. C. C. 3485. 


PPEAL from the District Court of St. Mary, Overton, J. W. C. Dwight, 
for plaintiff, Henry Gibbon, for defendant. The judgment of the court 
was pronounced by 

Preston, J. The plaintiff brings suit for a tract of land situated and having 
thirty or thirty-five arpents on the east side of the river Teche, at its mouth, 
where it enters into Berwick’s bay, with the depth that belongs to it by the 
titles.. There is no dispute between the parties as to the land claimed. The 
plaintiff’s title calls for but four hundred and fifty superficial acres, therefore, the 
claim in his brief, for a greater quantity, is inadmissible. Both hold under an 
order of survey in favor of Eleanor Berwick, made by the Baron Carrondelet, 
on the 3d of July, 1797, and confirmed by the board of commissioners for the 
adjustment of land titles, for the western district of the territory of Orleans. 

He exhibits, in evidence, an authentic act of sale from her to John Shaw, 
dated the 21st of July, 1820, made before the parish judge of the parish of St. 
Mary, and recorded that year, though the date of the record is not shown. 
John Shaw and his children, his wife being dead, sold the land to the plaintiff, 
by an authentic act dated the 18th of November, 1844. They warranted the 
vendee only against themselves and heirs, and he paid but a thousand dollars 
for the land, showing that he was aware of the adverse claim and possession, 
and that he would be compelled to sue for the land. Four months afterwards, 
he commenced suit for the land, but, at the trial, took a voluntary non-suit, and 
commenced this suit on the 25th of J@ne, 1846. 

The defendant traces his title to Henry Johnson, who is called in warranty. 
Johnson purchased the land from Christopher Adams, by an authentic act of sale 
passed before the parish judge of the parish of St. Landry, on the 12th, and 
duly recorded:in the parish of St Mary, where the land was situated, on the 
22d of May, 1812. 
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The defendants also gave, in evidence, an act of sale of the land, under pri- 
vate signature, from William Newman and his wife, Eleanor Newman, the 
grantee, dated the 5th of March, 1807, to Leonard Claiborne. It was acknow- 
ledged by William Newman, before the parish judge of the county of Attakapas, 
on the 14th of April, 1807, but was not recorded in the parish ‘of St. Mary, 
until the year 1821. It does not appear that it was recorded in the office of a 
notary public, as required by the Old Civil Code, 3 306pPart. 228, to give it effect 
against bond fide purchasers, previously to the act of 1813. Supposing John 
Shaw_a bond fide purchaser, and nothing appears to the contrary, the title of the 
plaintiff might perhaps prevail, unless barred by prescription. 

It is important, therefore, forus to know, whether the mark of Eleanor New- 
man to this act, is genuine or not. For, if it is her genuine act, we should 
require proof, of more decided acts of opposition on her part, to the possession 
of the defendants, to interrupt their prescription; and if counterfeited, we 
would not be satisfied with doubtful proof of possession by the defendants. 

Besides, if it be a genuine instrument, the inquiry might arise, if it became 
necessary, whether the children and their vendee were not obliged by the war- 
ranties of their grandmother, there being no an that their mother renoun- 
ced her succession. + 

We are of opinion, that the cross of Mrs Newman to the deed of herself 
and husband, to Leonard Claiborne, dated the 5th of March, 1807, is her genu- 
ine signature. The signatures of the two witnesses to the deed, are proved to 
be genuine. One of them is dead; the other went to Texas ; his residence is 
unknown, and death, probable. They are both proved to have been men of 
good character. One of them who wrote the deed, F. L. Turner, was after- 
wards a distinguished judge of this State, and maintained a high character for 
integrity, until his death. 

The teste to the instrument is in these words: ‘In witness whereof, they 
(that is, Mr. and Mrs. Newman, the vendors, ) have hereunto set their hands 
and seals, the day and year above written. 


Teste his 
William X Newman, [t. s.] 
F. L. Turner, mark. 
Luke Bryan, her 
. Eleanor X Newman. [u. s.] 
mark. ¥ 


They thus witness, not that he, William Newman, but that they, Mr. and 
Mrs. Newman, have set their hands and seals to the instrument. They attested 
that which was false, or the instrument is genuine. Witnesses always sign after 
the parties to the act, or mention the particular signature they witness. It is 
impossible to believe, that J'urner left this instrument, which he had drawn and 
attested, go out into the hands of Claiborne, if it was false, to become imme- 
diately the subject of litigation and investigation at a time when it could be 
successfully impeached by Christopher Bryan and others, and with it, his 
integrity as a man. 

The testimony of Christopher, that Mrs. Newman refused to sign the instru- 
ment, would have little weight against the defendant’s testimony, which is equi- 
valent to that of two witnesses that they saw her sign it. But he further states, 
that he saw the instrument with the signature of her husband and the two wit- 
nesses, and without her signature. ‘This is not absolutely inconsistent with the 
genuineness of the instrument, as she, might still have signed before it was deli- 
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vered to Claiborne. It is a so improbable, however, that we are bound to believe, 
that aftér the lapse of forty years, this.witness may be mistaken. It is more 
reasonable than to believe, that her other brother-in-law and another honest 
citizen, would have conspired with her,husband and Claiborne, to defraud her 
ofa tract in her immediate neighborhood, and that of her father, brother, 
relations friends, the fraud would, probably, be discovered imme- 
diately, and the ve li might be brought to justice. “Newman, at least, 
did not fear such a result, for he immediately exhibited the instrument, and 
acknowledged it before the judge of his county, and Claiborne, soon after, 
made the land the subject of a partnership with C. Adams. 

It is to be obsrved too, that the name of the*husband and wife are written 
with the same ink. When Christopher Bryan saw the instrument, the names 
of the husband and witneéses were to it, but not the wife’s name.- If not, it 
was signed afterwards, not by the husband, for he made his mark, but by a 
fourth counterfeiter and conspirator, to defraud the wife. This is too impro- 
bable, and the defendant’s counsel has made many other suggestions, which, 
with the inspection of the original instrument, by consent of both parties, satis- 
fies us, that it is genuine. 

We will now examiife the pleas of prescription. Henry Johnson had pur- 
chased the fourth of the original concession from Joseph Berwick, the brother 
of Mrs. Newman, to whom it had been jointly conceded by Baron Carrondelet, 
on the 3d of October, 1811; and another fourth of the same concession, from 
Mr. Merryman, to whom Joseph Berwick had sold it. The grant had never 
been formally divided, and wishing to purchase the whole, Johnson would natu- 
rally inquire, who was the co-proprietor. Adams exhibited the title, which we 
have found to be genuine; and we have not the slightest proof from the brother 
Stephen Merryman, Bryan, or any relation of Mrs. Newman, that Johnson 
learned from any source, that it was suspected or that she made any claim to 
the land. On the 12th of May, 1812, he purchased the land in controversy, 







“from Adams, by an authentic act, and had it duly recorded. He shortly after- 


wards had the land surveyed by Johnson, a surveyor of the United States, his 
agent pointing out the boundary: of the land. It was known in the neighborhood, 
as the land of Johnson. Extracts of four assessment rolls, in 1818, 1823, 1837 
and 1838, are exhibited, in which it is assessed as his land. It is rendered pro- 
bable byythe testimony of Curtis and Mu*phy, that it was assessed in his name, 
for - a He offered to sell the land in 1819 and 1821, visiting it with 
the intended buyer. Others proposed to buy parts of it of hym. He appointed 
anagent near the premises, to protect, on his behalf, the cypress timber. He 
engaged anjIndian named Portion, to plant date trees for him onthe land. In 
the fall of 1819, he put Francois Duval on the land, to take’ care of it, who 
built a house and made small crops on it. Johnson promised to pay him for 
his improvements. He continued on it until the summer of 1828, when he left. 
But Durand and Truffer remained by the permission of Johnson..Being a non- 
resident, Johnson came to visit the land, as his own, every year or two, and it 
was notoriously known in the neighborhood as his land. The possession of his 
vendee and his successors, from 1839 until the institution of this suit, in 1846, 
does not appear to be disputed. 

Since the genuine sale to Claiborne, in 1807, neither Mrs. Newman, her 
heirs, or vendees, appear by the evidence, ever to have possessed an acre of the 
land for aday. Her husband died on another place, in 1810 or 1811.- She 
then moved nearer to, but not on the land; she then moved down the bay, and 
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further off; she then moved up near Franklin; then, two miles further up 
on the Teche; then, to the Indian bend, and then, to the Vermillion bayou ; 
but never to the home given to her by the Baron Carrondelet, in her infancy. 
She sold it indeed, a second time, to her son-in-law, John Shaw, in 1820, by a 
paper title; but he too went to the Vérmillion, and never to the’ls and in dis- 
pute. As far as appears by the record, neither of ever sent an agent to 
the land, or took any steps with regard to it, until intiff purchased from 
Shaw and his wife’s heirs, not a title, but their claim fo the land. : 

This evidence satisfies us, that the civil possession of the land in dispute, was 
delivered by Adams to Johnson, in 1812, as expressed in the title, and that he 
held. it as owner. Code, 2455. »That he held it by the boundaries described in 
the. title, and by the lines run by the surveyor in presence of his agent, in 1814. 
Code. 3464. That about that time, he took actual po8session ; that in 1819, at 
least, he had a corporeal possession, which continued ten years, and that, 
afterwards, his civil possession, at least, was continuous, uninterrupted, peace- 
able, public and unequivocal, until 1839; from which time, until the commence- 
ment of this suit, the corporeal possession has been notorious, and is undisputed. 

Thus, Johnson and his vendees have held possession, about thirty years 
adversely to John Shaw and his vendor, under a duly recorded title. The claim 
of John Shaw is therefore clearly barred by prescription. The mother of his 
children died in 1827, and plaintiff claimed under them, as her heirs, of one-half 
the property. Many legal objections might be stated to their claim. One that 
is manifest, is sufficient. At least seven years had elapsed, from the corporeal 
possession, takgn by F’. Duval of the property for Johnson, in the fall of 1819, 
before the mother’s death. The youngest child became of age in April, 1842. 
More than three years elapsed from that date, before the institution of this suit 
in June, 1846, which, added to the seven, makes more than ten years’ corporeal 
possession against majors residing in the State. The minority of the children 
did not, as contended by the defendant, interrupt, but only suspended the 
course of prescription. Code, title Prescription, chap. 3, sec. 6. 

It is to be observed, that the first suit does not interrupt the prescription, 
because it was voluntarily abandoned. Code, art. 3485. 

The judgment of the district court is affirmed, with costs. 


PPA DLL LLL LLL PLL PPO ie 


THoMAS MASKELL v. FREEBORN SISSON. 


Where the terms of an arbitration bond are ambiguous, and the arbitrators who gave the 


award were not sworn, the penalty for the forfeiture of the bond cannot be recovered. C, 
C. 3078. 


Where an attorney has collected money for his client, which is kept in his hands, prescription 
does not run against that portion,of his fee which is covered by the amount in his hands. 


PPEAL from the District Court of St. Mary, Voorhies, J. 
A The district judge, upon the subject of the arbitration bond, decided as 
follows: ‘Before considering the eAdence on the account sued on, it is 
necessary to dispose of the question relative to the alleged forfeiture of the arbi- 
tration bond. This instrument is not free from ambiguity. It was evidently 
the intention of the parties to submit the correctness of the charges, amounting 
to seven hundred and six dollars and ninety-six cents, to arbitrators. Were it 
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limited to this, it would be clear; but the expression which follows, ‘If the 
charges as allowed in the account are reduced, &Xc.,’ would seem to imply that 
their intention was to submit the whole matter. Be this as it may, it is clear 
that neither the parties, nor the persons named as arbitrators, concurred in 
opinion as to the construction of the instftument. Under such circumstances, it 
is clear the defendant ot be held responsible. Besides, there is another 
ground equally fatal ole plaintiff’s right of recovery. The oath required by 
law was not taken by the arbitrators; this was essential, to give them the legal 
capacity to act. C. C. 3078. 

Thomas Maskell, in propria persona. W. C. Dwight, for defendant. 

The judgment of the court was pronounced by 

Preston, J. The plaintiff sues for the balance of an account for fees and 
costs paid by him for deféndant, including a fee of five hundred dollars claimed 
by him as due by the defendant to the heirs of James Plaisted, an attorney, 
and by them transferred to him. He also claims five hundred dollars, the 
penalty for an alleged violation of an agreement to arbitrate their accounts. For 
the reasons given by the district judge, we think the claim for the penalty of the 
arbitration agreement,cannot be allowed. The claim for Plaisted’s fee would 
undoubtedly have be@m prescribed, as plead and decided by the district judge; 
but as Plaisted always had the means in his hands to pay himself, as a part of 
those means are now in the plaintiff’s hands, we do not think the defendant 
entitled to recover them; and are of opinion, that the judgment in his favor, on 
his demand in reconvention, is erroneous. 

It is therefore reversed; and it is decreed, that there,be judgfent for defen- 
dant against plaintiff’s demand, and that they pay the costs of this appeal; the 
plaintiff to pay the costs of the district court. 


PP PREP PPRN PI een n 


Henry E. LAWRENCE v. JAMES B. BrrpsA_e et al. 


Where the sheriff has seized and sold on execution, property which did not bring the amount 
of prior special mortgages, the sale is not an absolute nullity. It may be annulled at the 
suit of a prior mortgagee, or the defendant in execution; but third persons cannot treat it 
as a nullity ; and, until the sale be set aside by judgment, it cannot be treated collaterally 
as a nullity. 

PPEAL from the District Court of St. Mary, Voorhies, J. W. C. Dwight, 
A for plaintiff. J. G. Olivier, for defendants. The judgment of the court was 
pronounced by 

Preston, J. The piaintiff claims from the defendant, the rent of a house 
and lot in the town of Franklin, by virtue of a written lease from Walter Bra- 
shear to him, dated the 13th of April, 1843. The house and lot was seized on 
the 2ist of August, 1843, at the suits of Field and others against Walter Bra- 
shear, and was sold and delivered by the sheriff to William C. Dwight, on the 
4th of November, 1843. He transferred the property and rents due to him to 
the plaintiff. 

_ The house and lot, as. well as the renty, had been seized on the 12th of April, 
1843, by the sheriff, in the suit of Barrett v. Walker, on a twelve month’s bond 
of Allen and Brashear, and advertised for sale; which sale was enjoined. The 
injunction was dissolved, and the property sold under this execution on the 7th 


of December, 1844, to Henry C. Dwight, who intervenes in this suit, and claims 
the rents. 
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and to the payment of which it was liable, before the claims of the seizing credi- 
tors, as required by article 684 of the Code of Practice. 

The first sheriff’s sale was not absolutely void ; the nullity was‘only relative. 
The defendant, or special mortgagees, might have ca it to be annulled for 
the reason assigned. Their rights are probably not by the sale. But 
third persons cannot treat it as a nullity; for the sheriff, by his deed, delivered 
possession, received the price, and the purchaser remained in possession more 
than a year. It is true, the property had already been seized, also the rents, 
before the seizure under which the plaintiff purchased it, and the first seizing 
creditor might have opposed the sale or claimed the proceeds. He did not do 
so; and, until the sale is set aside by judgment, it cannot be treated collaterally 
as a nullity. 

The plaintiff is entitled to recover the rents from the 4th of November, 1843, 
until the 7th of December, 1844 ; say, two hundred and sixty-one dollars. 

It is therefore ordered, that the judgment of the district court be reversed; and 
decreed, that the plaintiff recover from the defendant, two hundred and sixty- 
one dollars, with costs in both courts. 






Same CaseE—On A RE-NEARING. 


N the application for a re-hearing, the judgment is amended and rendered 

for the plaintiff, against the defendant, for two hundred and seventy-twu 
dollars and ninety-one cents; and that defendants pay costs in both courts, 
except those caused by the intervenors, which they, by the judgment of the 
district court, were condemned to pay. 


*DIANA DESHAUTELS v. A. B. Fontenot, her Husband. 


Before the adoption of the Civil Code of 1808, under the Spanish law which then governed, 
the children of female slaves, which were the separate property of the wife, became com- 
munity property. But, under the Code of 1808 and since, it has always been held, that 
such children were the separate property of the owner of the mother. The adoption of the 
code operated upon and regulated the rights to such property, even where the parties 
were married prior to its adoption. Parties are presumed, in contracting marriage, to 
consent that their rights, in the absence of a marriage contract, are to be governed by such 
laws as the legislative power of the country may adopt. It would be inconvenient, impo- 
litic, and produce confusion, to have the property of different families governed by ditferent 
general laws. 


PPEAL from the District Court of St. Landry, Voorhies, J. Swayze and 
Taylor, for plaintiff. W. B. Lewis, for defendant. E. H. Martin, for 
intervenor. The judgment of the court was pronounced by 


Preston, J. The slave Helen was the paraphernal property of the plaintiff. 


She married the defendant in 1806, before the adoption of the Code of 1808, and 
when, under the Spanish jurisprudence, the children of slaves became the pro- 
perty of the community of acquets. Under the Code of 1808, it has always been 





* This case was decided in September, 1850, but the decision of the court has not been 
given to the reporter. The decision now reported, wag rendered on a re-hearing. 
87 


The district judge considered both sales nullities, because in neither was the Lawrence 
property adjudicated for enough to pay the special mortgages existing upon it, na 
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DESHAUTELS held, that the children of slaves were the separate property of the owner of their 
Fontenot. mother. 


We have come to the conclusion, that the children of Helen, born after the 
adoption of that code, belong to the plaintiff. She made no marriage contract 
with her husband ; they simply celebrated their marriage. In doing so, it is not 
probable that either spouse, in reality, referred to the laws on the subject of the 
community of acquétas) In the absence of an agreement of the parties, the 
correct view to take of their contract, is, that they submitted the regulation of 
their marital rights to the existing Jaws, subject to such changes by general laws, 
as might be adopted by the legislative power of the government, for the interest of 
the country. , 

Under our representative form of government, the laws are considered the 
will of the people, expressed through their legislative representatives. In 
theory, therefore, the defendant is supposed to have consented to the change of 
the law of community by adopting, through his representatives, the Code 
of 1808. 

Should the community of acquets be entirely abolished by law, the repealed 
law would not remain in force to govern the future, or even the past acquisitions 
of spouses, whose marriages had been celebrated before its repeal. It would 
be inconvenient, impolitic, and produce confusion, to have the property of differ- 
ent families governed by different general laws; and it would be much more 
conformable to reason, that all property and the rights of individuals should be 
governed by the existing general laws. 

We have always held, that the act of 1844, materially changing the law of 
community, by giving the surviving spouse the usufruct, during life or while 
unmarried, of the community property, took effect as to marriages celebrated 
and property acquired before its passage. There is no difference, in principle, 
between that case and the present. In this, the community of acquets is termi- 
nated by judgment; in that, by death. The well settled principle, that married 
persons removing from the place of their marriage to a country where the laws, 
governing their marital rights, are different, subject their acquisitions to the laws 
of the place to which they remove, by analogy, supports the views we have taken 
of this case. 

We contract marriage with a view to progeny, and in the evening of life, at 
least, toil for our children alone; having married, on the supposition that they 
would take our places and inherit all our property. Should the Legislature enact, 
that the surviving spouse, or the first born, should inherit our whole estate, it 
would materially change the object of our marriage, and of our subsequent labor; 
and yet all would be subject to the new provisions of law. 

The power to change our general laws is inherent in society, and a change in 
those laws, must necessarily produce’a correspondent change in the rights and 
relations of individuals. Marriage is a civil contract, to be sure ; but it is a con- 
tract, which the interest of society require should be regulated in its conse- 
quences, and especially in its effects upon property, by the general and existing 
laws of the State. Cases might possibly’ grow out of the contract of marriage, in‘ 
which the hopes created by existing laws might be so strong and legitimate, that 
they could not be disappointed by subsequent legislation, without destroying our 
confidence in the laws; but we do not consider the present such a case. 

It is therefore adjudged and decreed, that the judgment of the district court 
be affirmed, with costs. 

Rost, J. I adopt the conclusjons of Justice Preston. 
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Tue STATE v. Lucky N. Price, et al. 


The admissions of the dying declarations of the deceased, in evidence, in prosecutions for 
homicide, is not inconsistent with the statute giving the accused the right of meeting the 
witnesses face to face. The rale of evidence by which such declarations are established 
under the common law, has not been changed by the statute. 

The right of the accused to receive a copy of the indictment, and a list of the persons who 
are to pass on his trial, is one created in his interest and for his benefit, and he is compe 
tent to waive it. 


PPEAL from the District Court of Natchitoches. Jones, J. James Welsh, 
district attorney, for the State. John B. Smith, for appellant. The judg- 
ment of the court was pronounced by 

Eustis, C. J. We have, on consideration, come to the conclusion, that the 
questions of law presented by the counsel for the prisoners, were correctly deci- 
ded by the district court. 

We do not understand that the admission of the dying declarations of the 
deceased in evidence, conflicts with the provision of the Constitution, which gives 
the accused the right of meeting his witnesses face to face. The rule of evi- 
dence, under which the declarations were received, has been established under 
the common law, in cases of homicide, and has been adopted in our courts ever - 
since their organization. 

Nor do we think that the court erred in granting a speedy trial to the prisoners, 
which they had a right to claim, under the 107th article of the Constitution, unless 
sufficient legal grounds were presented to authorize a postponement of the trial. 





“Hon. THoMas SLIDELL, J. was not present during this term. 
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We think the right of the prisoner to receive a copy of the indictment, and of 
the list of persons who are to pass on his trial, is one created in his interest and 
for his benefit, and that it was competent for him to waive it. 

The other grounds for setting aside the verdict are, perhaps, determined by 
the decision of the court, as to the right of the prisoners to be tried as asked by 
them. At all events, they are not before us in a form in which we can notice 
them. see 

The judgment of the district court is therefore affirmed, with costs. 

Preston, J. The prisoners were indicted, tried and convicted, in the parish 
of Natchitoches, of the murder of Eli Kay. Being sentenced to imprisonment 
for life, they have appealed to this court. 

The indictment was found by the grand jury, on the 9th of June, 1851. The 
prisoners claimed an immediate trial, probably in consequence of the court being 
about to adjourn, and their unwillingness that the cause should be continued until 
the ensuing term, the offence charged not being bailable. Whereupon, the fol- 
lowing proceedings took place, on the 10th of June, 1851, and are made a mat- 
ter of record: 

«And now, on this day, came the district attorney. who still prosecutes in the 
name of the State of Louisiana, and Lucky N. Price, the prisoner, in proper 
person, who claimed to be now put upon his trial, before the court here, for the 
matters charged in the indictment exhibited against him, when the district attor- 
ney gave the court to understand and be informed. that two entire days had not 
yet elapsed since a copy of the indictment, and list of the jury which are to pass 
on his trial, had been delivered to him. Whereupon the court stated to said pris- 
oner, that the law accords to him the privilege and the right to have, before his 
trial, a copy of the indictment and list of the jury which are to pass on his trial, 
delivered to him at least two entire days before he shall be tried, and that until 
such delivery shall be regularly made, the court will not direct him to be put 
upon his trial. Whereupon, the prisoner, after conference with his counsel 
learned in the law, declared to the court that he was fully advised of the rights 
and privileges accorded by law, in this behalf, but that it was his wish and 
infention to renounce, and that he does hereby renounce, every and all such 
rights and privileges, and he now here puts himself on his trial. The court then 
declared, and admonished the prisoner, that if such rights and privileges were 
renounced, he would not again be heard in this behalf, either on motion for a 
new trial in arrest of judgment or otherwise. Whereupon, the prisoner declared 
that he was well content, and that he persisted in being put forthwith upon his 
trial: and the district attorney consenting thereto, there came a jury, and he 
was tried. The same proceedings took place with regard to the other prisoner, 
Morris Johnson. 

The prisoners urge, as a ground for reversing the judgment against them, that 
in a trial for a capital offence, they could not renounce their legal right to be 
served with a copy of the indictment and list of the jury that were to pass upon 
their trial, two entire days before their trial, and that their consent to waive the 
privilege was not binding upon them. 

In the case of the State against Hornsby, it was held by the late court of 
errors and appeals, in criminal cases, that, in a trial for a capital offence, the con- 
sent of the accused to the separation of the jury, after being sworn, Was invalid. 
8 R. R. 558. In the case of the State against Desmond et al., we yielded with 
reluctance to this decision, and cannot, therefore, extend the principle to cases 
which it does not necessarily embrace. 5th Ann. 398. 
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In the progress of a criminal trial, there are forms of law prescribed purely 
for the benefit of the accused. He has the right to plead not guilty, but may 
waive it, and plead guilty. Of this class, is the right and privilege to a copy of 
his indictment and list of his jury, for two entire days before his trial. 

These are entirely different from forms which are prescribed for the public 
good. ‘The prisoner must be prosecuted by indictment, in a capital case, and not 
otherwise. He must be arraigned publicly, and ¢amnot waive it by pleading 
privately. He must appear in person on the trial, even if bailed, and not by 
attorney. For the certainty which should attend criminal prosecutions, for the 
public example, and the happy effects of an open acquittal or conviction, these 
forms cannot be dispensed with. They are unlike those in which the public 
have no interest, which are purely personal to the prisoner, and which, therefore, 
in our opinion, can be waived with his consent. 

The accused were, moreover, entitled to a speedy trial by a jury of the vicin- 
age. Ifcircumstances might delay this trial for a term, they might well waive part 
of the time allowed by law for the examination of the qualifications of the jury, for 
the immediate enjoymentof the greater constitutional right to a speedy trial. They 
did so, after being properly counselled and wisely admonished by the judge, of 
the consequences in case of their conviction, and we think, therefore, have no 
legal cause of complaint. 

It is further urged, as a ground for granting a new trial, that some of the jury- 
men who tried the prisoners, were not members of the original panel, as appears 
by the record. This may have resulted from the necessity of summoning talis- 
men, in consequence of exhausting the panel. From whutever cause it occurred, 
it is not a ground for reversing the judgment. The jurors were not challenged 
as they came to the book, and were, therefore formally accepted by the prison- 
ers, as good and lawful jurors. The point now raised, was argued elaborately, 
and with great ability, in the case of the Stale v. Dubord, and decided 
against the accused. We adhere to the decision. 2d Ann. 732. 

On the trial of the case, the district attorney offered many witnesses to prove 
the dying declarations of the deceased, Eli Kay, to the introduction of which 
testimony, the counsel of the prisoners objected, on the ground, that under arti- 
cle 107 of the Constitution of the State of Louisiana, they had a right to be con- 
fronted with the witnesses, and that the declarations of Kay, made in their 
absence, and without cross-examination could not be received in evidence. The 
testimony to prove the declarations was admitted in evidence, the declarations 
having been made in ertremis, Kay knowing the fact that he could not survive, 
and expressing himself to that effect at the time he made them. 

Declarations made when the party is at the point of death, and when every 
hope of this world is gone; when every motive to falsehood is silenced, and the 
mind is induced, by the most powerful considerations, to speak the truth, have 
ever been admitted in evidence, in England and the United States. A situation 
so awful, is considered by the law, as creating an obligation equal to that which 
is imposed by a solemn oath in a court of justice. 

When the dying victim ceases to exist, he is no longer a witness, and cannot 
be confronted with the accused; but his dying declarations remain as evidence, 
and the accused is only entitled to be confronted with the witnesses to those 
declarations. The right of the accused to meet the witnesses against him, face 
to face, existed in England, but this was the reasonable view taken of it as to 
dying declarations. So, in many of the States of the Union, the principle has 
been expressly engrafted into their Constitutions as to criminal trials. And yet 
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dying decldfations have always been admitted in evidence in those States. So, 
in our own State, the Constitution of 1812 contained the same constitutional right, 
expressed in the same words found in the present Constitution. And yet, it was 
never considered as having abolished this important species of evidence. On the 
contrary, it has always been regarded as a Constitutional declaration of a great 
common law right, and to have the full effects of the common law principle, but 


no more. 

Acquiescence in the opinion, for forty years, that the constitutional right does 
not exclude the proof of dying declarations, renders it impossible to reverse the 
opinion at this late period. 
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* JUDGES OF THE COURT. 
Hon. Georce Eustis, Chief Justice. 


Hon. PieERRE ADOLPHE Rost, 


Hon. Jsaac T. PREsTon, Associate Justices. 
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Tue STATE v. Jonas and Sam, Slaves. 


The act of June 1st, 1846, for the trial of slaves, is not unconstitutional. The 81st article of 
the Constitution provides for the vesting of criminal jurisdiction in justices of the peace by 
the Legislature. There is no conflict between that article and the 78th article of the Con- 
stitution. 

The true ground upon which confessions of persons accused of crime, which have been 
extorted by violence, or induced by promises, are excluded from evidence, is, that the 
violence and hope destroy all confidence in the confessions. Upon true principle, the 
objections should go rather to the credit of the confessions, than to their admissibility as 
evidence. If they be obtained, under such circumstances, as to force the belief they are 
true, they ought to be received as evidence. 


PPEAL from the Court of Justices of the Peace in the ParishofCaddo. J. C. 

Beall and John Woods, Justices. John S. Gilbert, district attorney, for the 

State. B. L. Hodge and Thomas T Land, for prisoners. The judgment of 
the court was pronounced by. 

Preston, J. Tht prisoners were accused of the murder of William 
Boseman, in the parish of Caddo, on the 7th of December, 1850. They were 
tried by a tribunal, composed of two justices of the peace and ten slave owners, 
residents of the parish where the crime was committed, were found guilty 
and sentenced to death. They have appealed. 

It is first urged, that the act of the 1st of June, 1846, organizing the tribunal 
for their trial, is unconstitutional. If so, a serious question would arise, whether 
an appeal would lie from the decisions of the tribunal to this court. 

We have no doubt, however, of the constitutionality of the law and of the 
tribunal organized by it. The 81st article of the Constitution provides, that 
justices of the peace shall have such criminal jurisdiction as shall be provided 
by law. 





* Hon. THomMAs SLIDELL, J., was not present during the term. 
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By the act of 1846, the Legislature has charged the first district court of New 
Orleans, assisted by slave owners, with the trial of slaves accused of capital 
crimes perpetrated in the parish of Orleans. In other parishes, it confides that 
jurisdiction to two justices of the peace of the parish, assisted by the slave- 
owners. There is no conflict between articles 78 and 81 of the Constitution, as 
contended. 

That the Legislature have the power, under the article of the Constitution cited, 
to confer the jurisdiction upon the justices of the peace, can no more be doubted 
than the constitutionality of the exercise of it by the district court. Now, in both 
cases, the humanity of the law has provided, that slave-owners shall assist these 
judicial tribunals in the trials, just as juries are provided by the Constitution and 
laws to assist the courts in the trial of free persons accused of crimes. 

So, under the Old Constitution, the judiciary -power of the State was vested 
in a Supreme Court and inferior courts. The judges were all to be commis- 
sioned by the governor ; and, yet, tribunals organized, as the present tribunal, 
were always charged with the trial of slaves. This acquiescence in the consti- 
tutionality of legislation for forty years is conclusive, communis error facit jus. 

The following bill of exceptions was taken on the trial: ‘* Be it remembered, 
that upon the trial of the above named slaves, the district attorney of the Seven- 
teenth Judicial Distrigt of this State, in behalf of the State, introduced and offered 
Samuel Hollingsworth as a witness for the prosecution, who, after being sworn, 
testified as follows, to wit: That, on the 8th day of December, A. D. 1850, 
William Boseman, a citizen of this parish, was found dead near a path in the 
woods, not far from his residence, having been shot with the contents of a gun, 
viz, four or five leaden slugs; and that the friends of the deceased, on the next 
day after the body of Boseman was found, started in pursuit of the murderers 
with dogs; and, on the second day of the pursuit, after following the trail of the 
supposed murderers ‘from the spot where the body was found,” several miles 
in the direction of Shreveport, they heard that two runaway slaves had, on the 
second day after the murder, been apprehended near Shreveport, and committed 
to jail in that place; that some of the company, viz., witness, Foster, Turner and 
Barton, immediately proceeded to Shreveport, with a view of ascertaining 
whether the slaves, or either of them, knew any thing relative to, or were 
guilty of, the murder of Boseman ; and, upon their arrival there, was informed 
that said slaves were at the jailor’s house about a mile distant. They, then, with 
several citizens of Shreveport, went to the jailor’s house, Joseph Howell’s, to see 
the slaves above referred to, and upon their arrival there, informed the jailor, 
Joseph Howell, of their business and suspicions. Howell informed them, that 
the slaves were in a field at work, about 400 yards distant from the house, when 
they, viz., Joseph Howell, H. S. Howell and witness, went to the field where 
the slaves were at work : one driving a cart, the other chopping, being a few paces 
from each other. Howell, the jailor, at the request and suggestion of witness, »' 
ordered them to.the house; they, the slaves, went on to the house together, 
followed, a short distance behind, by witness and the two Howell’s. As 
they started off and walked on, witness observed to Howell, that he thought it 
was a plain case, meaning those, he believed, were the slaves that had mur- 
dered Boseman, judging from the peculiar manner in which one of them walked 
with one of lis feet turned out, saying, that the track made by that foot, corres- 
ponded with the one which they had been pursuing with dogs. When they had 
returned to the house and joined the company they had left there, the slaves 
were separated some forty or fifty steps from each other, in view of each other 
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but not in hearing. Part of the company left with Jonas, and a part, viz., witness, 
Foster, Turner and Barton, went up on the hill with Sam. After they were 
thus separated, witness then questioned Sam as to where he came from, who 
he belonged to, what kind of country he had traveled through, and many other 
questions of similar import were asked him. In answer, he said he was from 
Arkansas, but could not tell much about the country he came through. In which 
conversation, nothing was said about the murder of Boseman. Sam, while being 
questioned, was somewhat sullen, and talked rather impudently. Witness not be- 
ing able to get any thing out of Sam, wegt back to Jonas, and said tohim: ‘This 
boy up here,” meaning Sam, “says you are therascal that goes ahead and does all 
the mischief that is done ;” to which, Jonas said, is it possible that he has told that. 
Witness replied, yes, that is what he says. Jonas then seemed to become 
restless, and said, I know what you want. I knew what you wanted when I 
saw you coming, and if two or three of you, gentlemen, will go out here with 
me, I will tell you all about it. Dr. Turner then spoke and said to him, yes, 
Jonas, you had better tell all about it. Jonas said he would, and asked Turner 
to see justice done him; and upon Turner replying that he would, Jonas then 
picked out Turner, Mr. Bryce, and witness, who went out and sat with him on 
a log, a few steps off, when he made the following confession, to wit: That on 
Saturday, being the 7th of December, 1850, he and Sam had stopt about sunset 
on the side of apath, leading through the woods, to camp for the night, and had 
kindled up a fire, and were preparing to beat up some corn to eat, when they saw 
a white man riding towards them but a short distance off. As soon as they saw, 
him, Sam told him, Jonas, to get the guns, which they had set up against a 
tree ; he got them, and handed one to Sam and kept the other, and stood by the 
fire with the gun in his hand. When the man approached them, he stopped 
and commenced talking with and questioning them, as to who they were, where 
they were from, what they were doing here, where they were going, &c. They 
told him, they were preparing to beat up some corn to eat. The mam asked 
them why they did not go to some house and grind their corn, saying, there 
were several handmills in the neighborhood, and that he had one at his house, 
about a quarter or half a mile from there, and told them that they might grind 
their corn on his mill, if they would go along with him ; they refused to go with 
him, and said they did not want to go to any persons house. The man then 
accused them of being runaways, and said they must go with him, and that there 
was a company of men not far behind, who would come up if he hallooed, and 
make them go; at the same time, placing his gun, which he had across the horn 
of his saddle before him, and primed her afresh ; and as soon as he primed his 
gun, he hallooed, when, almost simultaneously with the hallooing, Sam raised 
his gun and shot him. His horse instantaneously jumped to one side and ran 
off with the man, who fell from him about fifty or sixty yards from the spot 
where he was shot. Just as'the horse jumped, Sam, who was standing close 
to his side, caught the man’s gun as it was falling, and brought it with him to 
the Bayou Pierre River, and threw it in the water. As soon as the man fell, 
they picked up their things and left, and made their way towards Red, River, 
and were, on the Monday following apprehended, a few miles below Shreveport, 
on Bayou Pierre River, by a Mr. Cook, as runaways, and brought to Shreveport, 
and committed as runaways. Jonas further said, that Sam had, @night or two 
‘previous to the time of his making the confession,” gone down to the place 
where Cook apprehended them, and got their guns and other things where they 
had concealed them, and brought and hid them in the woods near Howell’s 
88 
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residence, but that he did not know where they were. Witness further testified, — 
that Sam was then brought to where Jonas was, and told what Jonas had said, 
and thenasked about it; but he became more’ sullen, aud refused to answer 
some of the questions asked him, when Barton took out his pocket knife, caught 
hidld of Sam, and said, I can make him talks Witness immediately checked 
Barton, and told him not to do so, that it was not right, &c. Barton then put 
up his knife, and stood aside. Sam did not appear to be alarmed, and was given 
to understand that he was not in any danger by what was said ; he, however, 
continued sullen, and still refused to ansyer questions, or to tell wherethe guns 
were. Upon his refusing to tell where he had hid the guns, Joseph Howell, 
the jailor, spoke of using a handsaw and sending for a rope, and something was 
said by some one of the company about their ability to pay for him; nothing 
could be got out of Sam at that time. The slaves were then brought into town, 
where they were arrested as felons, and committed to jail for trial. On the next 
day, they Were taken to the place on Bayou Pierre River where, they said, they 
had thrown the man’s gun away; the slaves walking, and the person who went 
with them riding; Barton kept behind with Sam. When they all got to the 
place designated by the slaves, where they said they had thrown the gun 
in the water, Barton said to Sam, now sit down and tell those gentlemen all 
about it, which you have told me. Sam said, let Jonas tell it now; see if he 
don’t tell you justas Ihave. Jonas then told the same story over, which he had 
told the day before. When Jonas got through telling the story, Sam said to 
Jonas, and you snapt your gun at the man. Jonas denied it, and said he had 
Nothing to do with it, more than to get the guns and hand one of them to Sam. 
Sam said to Jonas, you know you snapt your gun at him. Sam was under no 
fear nor threat whatever at the time, and said what he did voluntarily.* Noth- 
ing had been said to either of the slaves about the murder up to the time of the 
confessions of Jonas. 

To thg introduction of which testimony, the counsel for the accused objected, 
on the grounds, that said confession was obtained by undue influences and mis- 
representations, and were not shown to have been voluntary, but obtained, as 
aforesaid, by the exercis@of improper influences; which objections were overruled 
by said tribunal, and said confessions permitted to be given in evidence against the 
accused, for the following reasons, to wit: 

Because it was considered by the court, that it was clearly proved by the tes- 
timony of said Hollingsworth, that the confessions made, by bothsaid slaves, were 
entirely voluntary; that when Jonas confessed, no mention had been made to 
him of theymurder, or that any offence was charged to him; that however 
improper may have been the conduct of Barton to Sam on that day, he was 
immediately reproved by the company present, and desisted ; that Sam was in no 
fear; that Sam’s confessions were made on the next day, and were then entirely 
voluntary, as was shown by the testimony of said witness. Wherefore, the con: § 
fessions of each prisoner were considered competént testimony against himself. ; 
. To which ruling of said tribunal, the counsel for the accused excepted, and 
tendered this bill of exceptions, and prayed that it be signed, and made a part of 
the in this case; and it wasso done, and signed by J. C. Beat, J. P. 

"The true ground upon which confessiong, extorted by violence or induced by 
promises, excluded as evidence, is, that the violence and hope destroy all » 
aaa confessions. In Savorem vile, too much strictness has been 


,. observed’on this subject as to free persons. Upon true principles, the objections 
should go rather to the credit of the confessions than to their admission as evi- 
dence. We are not prepared to say the same strictness should be observed, 80 
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as to exclude the confessions of slaves as evidence; humanity and charity ought 
to be extended to them ; but if their confessions are obtained without a violation 
of either, and under such circumstances as to force the belief that the confes- 
sions are true, they should be received as evidence. The bill of exceptions does 
not satisfy us, that these principles were not observed on the trial of the prise- 
ners, and for these reasons and those given by the tribunal, we cannot say that 
the confessions should not have been received in evidence. 

The judgment of the special tribunal for the trial of the slaves, is therefore 
affirmed. And the two magistrates, or either of them, if in commission, or 
the sheriff, if they are not, is ordered to fix another day for the execution, the 
day already fixed having passed. 

But we would recommend, that the day for the execution of Jonas, be fixed 
at a period sufficiently remote, to enable his owner or friends, if he has any, 
to lay his case before the Executive and Senate, as possibly, under all the cir- 
cumstances, it might be deemed advisable to commute his punishment. 





Reuben W.* Patrick, Administrator., ». ANN Bryan, Adm’x. 


Where the heirs of an estate had purchased so large a portion of itat an administrator's sale, 
that there was not enough due from other persons to pay the debts, they can be forced by 
the administrator to pay such portions as are over their estimated share of the succes- 


sion. 
> 


PPEAL from the District Court of Bossier, Jones, J. Terrell and Hodge, 
for'plaintiff. Lawson and Fuller, and R. J. Looney, for defendant. The 
judgment of the court was pronounced by 

Rost, J. The party whose succession the defendant represents, was one of 
the heirs of James and Grace Yarborough, deceased, whose successions are 
administered by the plaintiff, and purchased, at the probate sale of those succes- 
sions, certain slaves, for which he gave the notes sued upon. 

The defence is, that as heir-at-law, he had a right te,purchase at the probate 
sale to an amount equal to his share; and that the plaintiff has no claim against 
him until that share is ascertained. The answer contains interrogatories to the 
plaintiff, the object of which is to ascertain what that share will be. It is in evi- 
dence, that the principal object in selling the property was, the payment of the 
debts of the successions; but the heirs having purchased a large portion of it, 
the proceeds of that portion which was purchased by other persons, was insufii- 
cient to meet the claims of the creditors; and after exhausting that fund, the 
administrator applied to the,court for and obtained an authorization to claim from 
the heirs who had purchased, such a portion of their indebtedness as was neces- 


“sary to liquidate the suecessions. The present action was brought under that 


authorization. In answer to the interrogatories propounded by the defendant, 
the plaintiff stated, that.so far as he could ascertain, the defendant’s share in the 
succession as heir, would be about seven hundred and sixty-four dollars. The dis- 
trict judge deducted that amount from thesum claimed, and gave judgmentggaiust 
the defendant for the balance, wit ge on the slave sold. ‘The plaintiff 
does not complain of this judgment; and it is manifestly correctyso far as the 
defendant is concerned. His share is ascertained as well as it can be, until the 


debts ef the successions are paid ; and they cannot be paid unless he and the a 


other heirs provide the means. 
The judgment is therefore affirmed, with costs. ry & 
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Joun Lawson, Curator v. James A. MOSELy. 
Letters of curatorship cannot be issued without a previous order of court to that effect. 


PPEAL from the District Court of Bienville. Lawson, for Plaintifig@igoford, 
for defendant. The judgment of the court was pronounced by ~~ 

Preston, J. The plaintiff has instituted this suit, as curator of the estate 
of John M. Bell. 

The defendant excepted to the suit, on the ground, that at the time of insti- 
tuting it, there had been made no order of court, appointing the plaintiff curator 
of Bell’s succession. 

The plaintiff produced a copy of letters of curatorship granted to him. The 
defendant offered the clerk and former clerk of the district court, as witnesses, 
who proved, that no order had been made in the succession of Bell, appointing 
the plaintiff curator. The curatorship of the estate, could only be granted by 
an order of court. Code, 1113, 1114. When the existence of the order was 
denied, it was incumbent on the plaintiff to have shown it. In default of his 
doing so, the defendant has shown, by the best evidence of which the matter is 
susceptible, that no such order exists. He was entitled to offer the evidence. 
It does not contradict the letters of curatorship; but shows, that they were 
issued without authority, and in error. 

The judgment of the district court is affirmed, with costs. e 








Tue STATE v. WILLIAM LOUGINEAU. 


Bail for the appearance of a person charged with crime, cannot be taken by the sheriff with- 
out an order of court therefor. 


Anorder of the judge, fixing the amount of bail, which the clerk had omitted to enter on the 
minutes, cannot be supplied by parol proof. The order must be in writing. 


PPEAL from the District Court of Bienville, Bullard, J. L.P. Crain, for 
the State. Andrew Lawson and O. D. Stillman, for defendant. The 
judgment of the court was pronounced by 
Preston, J. The defendant was indicted in the parish of Bienville, for 
assaulting, with a dangerous weapon, with intent to kill. He surrendered him- . . 
self to the sheriff, who, with the clerk of the court, took a bond with seve 
sureties, in the sum of one thousand dollars, for his appearance at the ol 
of the district court, to answer to the charge, and submit to the judgment of the 
court. He appeared, was tried and convicted, but nevér appeared to receive 
the sentence of the court. F 
Phe district attorney moved for the faipijgre of his bond and judgment against 
him and his sureties, under the act of 1837." The sureties opposed the motion 
on the ground, among other things, that there was no order of court bailing him, 
or fixing the amount of the bond. The clerk was offered to prove, that the 


minutes... The accused ¢puld not be,hailed without an order of the judge. It 
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might have been given in open, ‘court aaa entered, on the minutes, or made aid = Srare 
signed at Chambers, or ‘elsewhere within the jurisdiction of the judge. - But the Sainieen, 
order could only be in writing gfand parol evidence that it was made, i entirely 
inadmissible. If made in open court, to be entered on the minutes of the court, 
it would be most dangerous to alter or supply the record by parol proof, after 
they were made up, read and approved. The order could be made at Cham- 
bers, or elsewhere, by the signature of the judge. Parol evidence of such an 
order, without suggestion of its loss or destruction, is entirely opposed to the 
rules oftgyidence. The bond in controversy was therefore clearly taken by the 
sheriff and clerk without authority, and is not binding upon the sureties. 
The judgment of the district court is affirmed, without costs. 





THe STATE v. R. A. Wyatt and G. M. NicHo.s. 


A magistrate who commits a prisoner, for a bailable offence, until he shall give bond for his 
appearance, may, afterwards, take the bond. But, perhaps, if he has finally committed 
him, his jurisdiction has ceased, and the prisoner will have to apply to some tribunal hav- 
ing the Tight to issue writs of habeas corpus. 

A sheriff has no power to bail a prisoner, but may perform the ministerial duty of taking 
the bond when the magistrate requires it. 

A magistrate, in permitting a prisoner to be released on bail, should give a written order to 
the sheriff, naming and approving the security. But if he approves the bond after it is 
taken, it is sufficient to bind the surety. 

The prohibition against the issuance of process on Sunday, does not extend to criminal cases 
and a prisoner may be bailed on Sunday. 

A judgment which was not signed at the term of the court at which it was rendered, from, 
some oversight, may be signed at the next term of the court, nunc pro tune. 


PPEAL from the District Court of Caddo. Jones, J. J. B. Mathews, dis- 
trict attorney, for the State. Thomas T’. Land, for the defendants. The 
judgment of the court was pronounced by 
Preston, J. R.A. Wyatt was accused of larceny, and committed by a 
magistrate of the parish of Caddo, for the offence. It was a bailable offence, 
and the magistrate was bound to take sufficient surety for his appearance to 
answer to the charge, before the district court. Bul. and Cur. Dig. 529. He 
fixed the amount of the bond at five hundred dollars, which the accused failing 
to give, with security, he committed him to prison until he should enter into the 
required bond, or until he was discharged therefrom by due course of law. 
George M. Nichols offered, some days afterwards, to become his security. The 
magistrate sent word to the sheriff to take the security, which was done, and 
a the prisoner discharged. 

* The prisoner was prosecuted, by indictment, for the offence; failed to appear 
and answer the charge; his bond was forfeited, under the act of 1837, and judg- 
ment rendered in favor of the State, against him and his security, for the * 
amount of the bond and costs. , 

It was on Sunday that the magistrate sent word to the sheriff to take the 
bond ; he was not in his office, but on horseback, at the time, and did not approve 
the bond and security until some days afterwards. > 

We think that the magistrate, having committed the prisoner only until he 
should give the bond and security, might afterwards take and approve the bond. 
It was a bailable offence, and the prisoner. was not finally committed. Perhaps, 
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if¢he magistrate had finally committed him, his jurisdiction would have ceased, 
and he | nly have beenreleased by a judge havifig power to issue a writ of 
iabeaaliae It is unnecessary to decide that ‘question.  " 

It is true, that civil process cannot be issued on Sunday... The principle, or 
prohibition, does not extend to criminal process. A man in jail should not be 
kept in prison all day on Sunday, for a bailable offence, if his friends can induce 
a magistrate, competent to take security, to do so, and discharge him. 

The sheriff had no power to bail the prisoner, but might perform 
rial duty of taking the bond, when requested by the magistrate. ~~ 

The magistrate should have named and approved the security, and given a 
written order to the sheriff, to discharge the prisoner on his executing the bond, but 
he proves that he sent the message to the sheriff, and it is not for the security to 
dispute his own sufficiency, which the magistrate subsequently approved. 

The proceedings of the magistrate were extremely irregular, in such an impor- 
tant matter, but the bond is most formal, was executed for a legal consideration, 
and has been forfeited, and judgment rendered upon it in strict conformity to law. 

The judgment not having been signed at the term at which it was rendered, 
from some oversight, was properly signed at the next term of the court. "Phere 
is no law forbidding this. The district court was fully satisfied by the record, 
that‘it should be signed nunc pro tunc. 

It is ordered that the judgment of the district court be affirmed, with costs. 
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COLLINS AND GILMER v. JAMES «<WALLING. 


A service of citation, by leaving it in the hands of a free white person who is named, over 
fourteen years of age, residing at the last place of domicil of the defendant, he being ab- 
sent, is a good service. 


PPEAL from the District Court of Codie, Bullard, J. L. M. Nutt, for 
A plaintiff. Roysdon and Spofford, for defendant. The judgment of the court 
was pronounced by P 

Rost, J. This is an action upon a promissory note. ‘The defendant having 
failed to appear, judgment was entered against him, by default, and after the 
iegal delays and satisfactory evidence of the debt, it was made final. The defen- 
dant has appealed, and alleges in this court, that he had not been properly cited. 
The return of the sheriff is as follows: ‘* Received, July 31st, 1850, and on the 
same day served a copy hereof, together with a copy of petition, on James Wal- 
ling, at his last place of residence in the parish of Caddo, by handing them 
a free white person, over the age of fourteen years, who was known to me 
the name of J. W. Gamble, who was residing at the said last place of domitil’ 
of the said James Walling, in the town of Shreveport, parish of Caddo, the 
said Walling being absent at the time of service.” 

This return does not show that the defendant had left the parish permanently, 
but merely states, that he was absent at the time of the service; he may have 
been temporarily absent, and as he was present when judgment was rendered 
against him, the presumption is, that such was the fact. 

In the case of Whiting v. Haggerty, we held, that the omission to state in 
the return, that the service had been made at the usual place of domicil or resi- 
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dence of the defendant was not fatal, and that a return, stating, that it had been 
made at the usual place of abode of the defendant,,satisfied the requisition of 
the code. A s@rvice at the last place of residence of the defenda ring his 
temporary absence, satisfies them equally well. It is proper that sheriffs should, 
on all occasions, follow the words of the Code of Practice in their returns; but 
whenever the returns made, comply substantially with the law, the refusal to 
give them effect, on purely technical grounds, would amount to a denial of 
justice. ome 

The ant has no defence whatever on the merits. 

The judgment is therefore affirmed, with costs. 





MARTHA ANN ARNOLD v. M. A. McBripe. 


A married woman in the State of Mississippi, received money which, by the laws of that 
State, was protected as her separate property, and the husband converted the money to 
his own use ; subsequently, they removed to Louisiana, where the husband died. Held: 
That the wife had no mortgage or prvilege upon the property of her husband’s estate, but 
that she was to be regarded merely as an ordinary creditor. 


PPEAL from the District Court of Caddo, Jones, J. Thomas T’. Land, for 
plaintiff. R. 7’. Buckner, for defendant. The judgment of the court was 
pronounced by 

RosgpJ. Under an act of the Legislature of the State of Mississippi, approved 
on the 15th of February, 1839, married women may become seized or possessed 
of any property, real or personal, by direct bequest, demise, gift, purchase or 
distribution, in her own name, and as of her own property, provided the same 
does not come from her husband after coverture. 

The plaintiff was married in the State of Mississippi, in 1843; and after her 
marriage, received, by distribution from her father’s estate and by gift from one 
of her uncles, property and money, admitted to amount together to the sum of 
five hundred and twenty-five dollars, which money and property her husband 
took and converted to his use, in the State of Mississippi. They subsqquently 
removed to Shreveport, in this State, where the husband acquired a town lot. 
He has since died, and the plaintiff claims from the administration of his succes- 
sion, five hundred and twenty-five dollars, with privilege and mortgage on the 
property acquired in Louisiana. The judgment recognizes her as a creditor of 

* her husband’s succession for the sum claimed ; and orders her to be paid in the 
course of administration, but objects her claim for a mortgage and privilege. . She 
has appealed. ‘ 

‘The mere statement of the case shows the correctness of the judgment. The 
appellant did not bring her money and property with her to Louisiana. It had 
been previously converted by her husband to his own use; and he ‘was her 
debtor in the State of Mississippi, without mortgage or privilege. The nature 
of the debt could not, upon any principle, be changed by the removal of the par- 
ties to Louisiana. The laws made for the protection of married women, only 
took effect upon the property which the plaintiff brought with her in kind, or 
upon that which she or the community acquired after the removal. 

The judgment is affirmed, with costs. ’ 
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A. M. ALEXANDER et al. v. THomas L. Burns. 


Where authority is given to an attorney at law, to take out an attachment, he is aera 
to sign an attachment bond for plaintiffs. 


PPEAL from the District Court of Caddo, Jones J. L. P. ¢ Fain, for 
plaintiffs. Thomas T. Land, for defendant. The judgment of the court 
was pronounced by 

Preston, J. An order of attachment was granted in this case, on the affida- 
vit and bond of the plaintiffs’ attorney. It was rescinded, and the attachment 
dissolved on the ground, that the attorney had no special authority to execute 
the attachment bond. For the reasons given in the case of Dwight and Trow- 
bridge v. Wier, the ‘order for the attachment and the writ is reinstated. 

The defendant further moved to dissolve the attachment, on the ground, that 
the property attached was the property of Thomas L. Burns § Co., for the 
individual debt of Thomas L. Burns, and that said property was taken out of 
the possession of said partnership, and constituted a part of the property of the 
partnership ; and on the further ground, that the interest of Thomas L. Burns 
in said property, was only subject to the attachment for his individual debts sub- 
ject to a final liquidation and settlement of the partnership affairs, and not the 
property itself. 

It is not clear that the district court dissolved the attachment on thi und, 
and the evidence is not satisfactory, that the property attached belongs to a part- 
nership. If the evidence was clear on this subject, and presented by proper 
pleadings, we should adhere to the principles settled by this court in the case 
of Smith v. Mc Michen, after much deliberation. 3d Ann, 319. 

We think the article 2794 of the Civil Code, justly interpreted in that case as 
to executions; that attachments can have no greater effect than executions, and 
that any other interpretation would be ruinous to commerce and to the rights 
of persons who have no interest in the attachments and executions. 

The Sudgment of the district court is reversed, and the cause remanded for 


- further proceedings according to law ; the appellees to pay the costs of appeal. 


Eustis, C. J. and Rost, J. We think, that Cyrus Ritchie having 
been appointed by the plaintiffs, to take out proces of attachment against the 


property attached, was thereby empowered to sign the attachment bond. -.& 
The property attached is not proved to have been partnership property, and is % 
subject to the plaintiffs’ attachment. oe 
The case must be remanded for further proceedings. ay 
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Jacos Situ v. PETER NICHOLSON et al. 


An administrator or testamentary executor may be sued for the injury caused by the a 
or misdemeanors of the deceased, although no action has been instituted agai 
deceased in his life, and although neither he nor his heirs have been benefited by the 
offence. C. P, 123 1146, 
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PPEAL from the District Court of Caddo, Olcott, J. B. L.. Hodge, for = 
plaintiff. "H.M. Spofford, for defendants. The judgment of dior was 
pronounced by — , 
Preston, J. This suit was instituted against Peter Nicholson and others, 
for damages for a violent trespass upon the plaintiff's premises, and the taking 
and carrying away a slave belonging to him. A verdict and judgment was ren- 
dered against all the defendants, except Nicholson. 
It doegmot appear, that Nicholson was served with process on the institution 
of the suit; but sometime afterwards, the plaintiff, in a supplemental petition, 
suggested his death, and prayed that Roderick Nicholson, the administrator of 
his succession, might be cited, and judgment rendered against him for the plain- 
tiff’s demand. 
The administrator answered by a general denial; but subsequently filed his 
peremptory exceptions founded in law, that the plaintiff cannot maintain his 
action against him, because the cause of action was destroyed and extinguished 
by the death of Peter Nicholson, which took place before he had filed any answer 
in the cause; and further, that he, as administrator, could not stand in judgment, in 
a suit sounding in damages, for a misdemeanor alleged to have been committed 
by his deceased intestate. 
The district court sustained the exception, and rendered a final judgment in 
favor of the administrator, from which the plaintiff has appealed. 
The 25th article of the Code of Practice, renders heirs liable to civil reparation 
for the injury caused by the crimes or misdemeanors of the deceased, whose 
succession they have accepted, although no action has been instituted against the 
deceas@@ during his life, and although neither he nor his heirs have been bene- 
fited by the offence; thus repudiating the Spanish and adopting the French 
law on the subject. The principle, in effect, is that the succession of the deceased 
offender may be sued. 
Now, testamentary executors must appear, and defend all personal actions 
brought against the succession they administer. Code of Practice, art. 123. 
The curator of a vacant estate, or of absent heirs, has the same powers. Code, 
1146. The administrator of an estate accepted with the benefit of inventory, 
is liable to be sued by the creditors of the deceased. Code, 1042, 1046. And the 
bearer of a claim not liquidated and objected to by the curator, or executor or 
administrator of a succession, may bring his action against the curator or admin- 
istrator in the ordinary manner, and obtain judgment. Code of Practice, 986. 
The administrator is put into possession of the effects of the succession for 
the very purpose of paying its debts, and is bound to defend it against claims which 
he deems unfounded. And there is nothing in the articles 25, 120, 122, 123 and 
. 361 cited to the contrary, which conflicts with the principle. The heirs of the 
‘ » deceased can be sued when put into possession of the succession, and undoubt- 
—.. intervene, on account of their interest, in a personal action against 
the. administrator. But this is not at all inconsistent with the right of the 

claimant, to sue and obtain judgment against the administrator. 3 . 
It is contended, that under the 2lst article of the Code of Practice, the suit 
j abated by the death of the defendant. Even if so, it was revived by the supple- 
mental petition against his legal representative. 
* We are of opinion, that. the exception should have been overruled. 

The judgment of the district court is reversed, and the cause remanded for 


further proceedings according to law; the appellee to pay the costs of appeal. 
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SUPREME COURT OF LOUISIANA, 


TROWBRIDGE Dwicut & Co. v. ANDREW WEIR. 


An authority to an attorney at law to take out an attachment, authorizes him to sign an 
attachment bond for the plaintiff. 


PPEAL from the District Court of Caddo. Olcott, J. L. P Crain, for 
plaintiff. Thomas T. Land, for defendant. The judgment ofthe court was 
pronounced by 

Preston, J. This suit was commenced by attachment. The attorney at 
law of the plaintiffs, made the affidavit and signed their names to the attachment 
bond. The only question presented for decision is, whether the attachment 
bond could be signed by the attorney, and is binding upon the plaintiffs without 
their special authority. 

The counsel for the defendant relies, for the dissolution of the attachment, on 
the 2996th article of the Civil Code, which prescribes that a power must be 
express and special to acknowledge a debt. 

The attorney, by signing an attachment bond, does not strictly acknowledge 
adebt. He signs a conditional obligation, without which his client cannot obtain 
the judicial process which he demands. The demand of the process is the assu- 
rance, on his behalf, that he is entitled to it, and that the obligation will never 
become absolute, by a breach of the condition, so as to become a debt. The 
signing the bond is an act of administration alone, indispensable to secure the 
rights of the client, and is fully conferred by the mandate in general terms. 
The mandate is to collect his debt by process of law. If no agent or attorney in 
fact is constituted, the attorney at law is the mandatary for this purpose. The 
signing of the attachment bond is a necessary incident to the collection of the 
debt, and is embraced in the general power to make the collection. 

In 1828, in an act amending the Code of Practice, the Legislature gave a mani- 
fest legislative interpretation of the articles of the code relative to attachment 
and sequestration bonds, by declaring, ‘that in all cases where attachments, 
arrests and sequestrations, are demandable, the plaintiff, his agent or attorney, 
having made affidavit and given bond in conformity to law, and having filed the 
same in court, the attachment or sequestration shall issue. B.and C. 19. 

The term attorney, in this law, being distinguished from agent by the disjunc- 
tive conjunction, means the attorney at law. We know this, from the cireum- 
stances under which the act was passed, and the evils it was intended to remedy. 
Indeed, it has been judicially decided, that the term, when not qualified, does . 
mean an attorney at law. Skil 

I cannot distinguish the cases of attachment and sequestration bonds, from that 
of an appeal bond, which, it has always been held, may be executed for the 
appellant by ‘his attorney at law; because the law binds him, independently of 
the bond which is formally executed, principally for the purpose of formally 
binding the surety on the appeal bond. See 9 M.R.74. 10L.R. 411. 6L.R. 
324. 12R. R. 220. a 


There is nothing in the case of Grove v. Harvey, 12 R. R. 221, adverse to this 5 
opinion ; and the reasoning of this court, in the case of Wesneve v. Daffin, sup-— 


ports rather than conflicts with it. ; 
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the order of attachment reinstated, and the cause remanded for further proceed- 
ings according to law. 

Eustis, C. J. The impression of a majority of the court is, that the plaintiffs 
made Mr. Crane their attorney in fact for the collection of their debt, and that 
they are bound by his act of taking out the attachment, and, consequently, of 
signing the attachment bond. It is a question, whether the subsequent ratifica- 
tion of his acts, by his principals, was not tantamount to an original authority. 

We concur in the conclusions of Judge Preston, but prefer placing it on this 
ground alone. 


SAMUEL E. Dwyer v. M. D. C. Cane. Administrator. 


Oruelty to slaves, and immoral conduct towards female slaves, are sufficient causes for the 
dismissal of an overseer. 


PPEAL from the District Court of Bossier, Olcott, J. A. Lawson, for 
plaintiff. H. M. Spofford, for defendant. The judgment of the court was 
pronounced by 

Rost, J. The plaintiff sues for his wages as overseer of the defendant, by 
whom he was dismissed before the expiration of the year for which he had been 
employed. There was judgment against him, and he appealed. 

The ease presents mere questions of fact. It is shown, that the plaintiff 
made a good crop of cotton, and, it may be conceded, that he was not guilty 
of such mismanagement of the plantation, as would have authorized his dis- 
missal ; but evidence in the record, which the district judge appears to have 
believed, shows, that he inflicted cruel and unusual punishments upon the male 
slaves, and that his conduct with the women of the plantation was grossly 
and openly immoral. We do not feel authorized to reverse the judgment ren- 
dered against him, upon positive evidence of such facts as these. Cruelty to 
slaves is a sufficient cause of dismissal, and honeste vivere forms part of the 
duties of an overseer. 

The judgment is affirmed, with costs. 


lL OL LOO OOOO OOo 


GEORGE W. DyKEs v. JoHN COCKRELL. 


, ‘An order of appeal must be in writing ; but where, from some oversight, the clerk neglected 


* €6 enter it on the minutes, it may be done at a subsequent term of the court, nwnec pro 
tune. 

The declarations of an agent, while acting as agent, are good evidence against the principal. 
So,an acknowledgment by an agent, that he had received a draft in part payment of a 
debt he was appointed to collect, is evidence of the fact. 


PPEAL from the District Court of Bossier, Olcott, J. B. L. Hodge, for 
L\. plaintiff. Andrew Lawson, for defendant. The judgment of the court 
was pronounced by 

Preston, J. A motion was made at the last term of this court to dismiss 
this appeal: 1. Betause the seal of the court was not affixed to the clerk’s 
certificate of the transcript; and 2. Because there was no order granting the 
appeal, 


707 
The judgment of the district court is reversed at the cost of the appellee; Dwicur & Co. 


v. 
WEIR. 


e«- 


s* 


708 


Dyrkrs 
0 


CocKRELL. 





” . " ‘ 


SUPREME COURT OF LOUISIANA, 


The fitst objection has been now removed, by a proper certificate of the clerk, 
under the seal of the court. P 

The district court has also made this order: ‘In this case, it appearing to the 
satisfaction of the court, that there was an order of appeal granted by the court 
from the judgment rendered in this cause, on motion of the defendant’s counsel, 
at the November term of this court, 1849, in open court, and that the same was 
made returnable tothe Supreme Court of this State, to be holden at Monroe, on 
the first Monday of October, 1850, and that the amount of the bond was fixed, by 
the judge, at one hundred and fifty dollars for a devolutive appeal, and that the 
same was not entered fully on the minutes of the court, by the clerk of said court; 
it isnow ordered by the court, that the order of appeal granted at the said No- 
vember term of this court, in the year 1849, be now corrected, and entered fully 
on the minutes of this court nunc pro tunc. Signed, Rotanp Jones, Judge 
Seventeenth District.” 

The act of 1839 prescribes : ‘*That hereafter no appeal to the Supreme Court 
shall be dismissed on account of any defect, error, or irregularity in the petition, 
or order of appeal, or in the certificate of the clerk or judge, whenever it shall 
not appear that such defect, error orirregularity is imputed to the appellant, but 
in all such cases the court shall grant a reasonable time to correct such errors or 
irregularities.” 

It appears by the above order of the district court, that an order.of appeal was 
made in this case, in November, 1849, and this order amounts to its recognition 
by the court, and entry upon the minutes. Although the irregularities which 
this record presents are subjects of animadversion, yet the whole spirit of our 
legislation, with regard to appeals, requires the Supreme Court to arrive at the 
merits of cases, if possible, and give judgment according as the rights of the cause 
and matter in law shall appear unto them, without regarding any imperfections 
or want of form in the process or course of proceeding whatsoever. Acts of 
1813, section13. Bullard and Curry, 177. On the merits, the case pre- 
sents questions of fact alone as to the plaintiff's claim. The estimates of the 
weight of the cotton, which is the subject matter of controversy, seems high, but 
we are unable to say, from the evidence, that the district court erred. 

A bill of exceptions, however, was taken by the defendant to the refusal of 
the court to receive the testimony of witnesses‘as to the declarations of the plain- 
tiff’s agent, while acting as agent, as to a credit of seventy-five dollers, claimed in 
the answer. He was made agent to collect the debt for which this suit was in- 
stituted. His acknowledgment that he had received that amount in a draft on 
the commission merchants who sold the cotton, was binding upon the plaintiff, 

The credit was expressly plead, and thus notice was given to the plaintiff that’ 
the defendant would establish it by proof. If the testimony to the agent’s 
acknowledgment was untrue, it might have been contradicted by examining the 
agent himself, or the amount of the credit itself might have been disproved by 
the commission merchants. 

It is true, the agent himself was examined for the plaintiff upon interrogato- 
ries, and might have been interrogated as to this credit ; but we cannot see how 
the neglect of the plaintiff to elicit the testimony from him, should preclude him 
from offering equally conclusive evidenge of his acknowledgment. Proof of his 
acknowledgment while agent, being the acknowledgment of the plaintiff him- 
self, is as conclusive as his own testimony would have been. vial 

This legal point having been decided against the plaintiff, counsel have admit- 
ted the credit, rather than that the case should be remanded. 
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At is decreed, that the judgment of the district court be reversed, and that the 

* plaintiff recover from the defendant the sum of one hundred and ninety-five dol- 

lars, with costs in the district court, and that he be condemned to pay the costs 
of the appeal. 


Lewis TAYLOR v. OLIVER SuTTON. 


An attorney at law has no authority to accept service of petition; but where he has done so, 
his authority will be presumed, unless denied by the oath of the party, and the testimony 
of a witness, showing that he was employed in the case, will be proof of the authority. 

A new trial should not be granted, unless substantial justice requires it; and an application 
for a new trial should show due diligence in preventing the causes which render a new 
trial necessary. 


PPEAL from the District Court of Bienville, Bullard, J. TT. Vaughn, 
for plaintiff. Gibson and Lawson, for defendant. The judgment of the 
court was pronounced by 

Preston, J. This suit was instituted in the parish of Claiborne, in August, 
1848. On the back of the petition the following endorsement was made: ‘1 
hereby waive service of the within petition and citation, and time. Claiborne, 
July 10, 1848. (Signed) D. L. Evans, attorney for defendant.” 

Ata term of the district court for the parish of Claiborne, in November, 1845, 
judgment by default was entered in the case. The record was transferred to 
the district court of the parish of Bienville, on its creation. On the 11th of 
June, 1850, F. M. Gibson, Esq., had his name stricken from the docket as 
defendant’s counsel. A few days afterwards, the judgment by default was con- 
firmed and made final. The following motion was made for a new trial, the 
facts being sworn to by the defendant: ‘Lewis Taylor v. Oliver Sutton. In 
the district court of the parish of Bienville. And now comes the defendant and 
represents to the court, that he has been informed that a judgment was rendered 
against him in the above entitled cause. He avers, that he never was cited in 
said cause; and that he never authorized David L. Evans, or any other attor- 
ney at law, to acknowledge service or waive citation in said cause; that he did 
not believe that the plaintiff could proceed to judgment in said cause, without 
having him cited; that he learned, some time since, that the suit had been filed, 
but did not believe the plaintiff could proceed against him, until he was cited; 
that, at the present term of the court, he employed an attorney at law to defend 

_ him, if the suit was tried; that he informed his attorney that he had not been 

‘cited to answer in said cause; that his attorney informed him, that the plaintiff 
could not proceed with said suit, until he was cited to answer the same. (Signed. ) 
Gipson and A. Lawson, for defendant.” ” 

The Code of Practice provides, ‘that the defendant may waive the service of 
the petition, provided the defendant, or his attorney, certify in writing, and 
under his signature on the back of the original delivered to the clerk, that he 
acknowledges that,the petition has been duly delivered to him. The unautho- 
rized acts of a licensed attorney, may be disavowed by him for whom he pur- 
ports to act; but the disavowal will not prevail, if there be reason to believe that 
the acts were authorized. Mr. Vaughn swears, that D. L. Evans was 

employed as counsel by the defendant; that the defendant told him he had 
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employed Mr. Evans, before the suit was filed, in presence of Mr. Evans and 
himself; that Mr. Evans is an attorney at law, and examined the transcript on * 
which the suit was brought. At the same time, he says, Mr. Evans has never 
appeared in court in the suit since it has been transferred to Bienville. 

The improbability of the attorney accepting service of the petition, without 
being employed by the defendant, when fortified by this testimony, whichis not 
substantially contradicted, leads us to believe that the act of the attorney in con- 
troversy was authorized, by his employment as attorney in the case. We 
think, too, immediate steps should have been taken to counteract the effects of 
his acts as soon as discovered, if unauthorized. The defendant heard of the 
pendency of the suit some time before the judgment was made final ; employed 
another attorney, who, of course, examined the record, and might have had the 
waiver of service of petition and citation set aside as unauthorized. No such 
step was taken by the defendant, or Mr. Gibson, his attorney. Two years 
elapsed before the plaintiff availed himself of the acknowledgment of service of 
the petition. He would be injured if the disavowal of the authority of defen- 
dant’s attorney should be admitted on light grounds after such a lapse of time. 
The disavowal, too, should have some useful object. The defendant does not 
show, by his application for a new trial, or his affidavit, that he has a just defence 
against the suit. It is brought upon a judgment rendered in the State of 
Florida, in favor of the plaintiff against the defendant. He does not show, by 
his affidavit, that the judgment was not rendered against him, or that it has been 
satisfied. A new trial should be granted only when substantial justice requires 
it. This is the jurisprudence of the Code of Practice, and of the decisions on 
the subject; and the application should show due diligence in preventing the 
causes which render a new trial necessary. 

The judgment of the district court is affirmed, with costs. 


——_ ee ee eee 


Joun E. EmswiLer v. Tuomas N. Buruam, Sheriff. 


The chapter of the Civil Code regulating the revocatbry action, is not applicable to cases of 
simulation. In cases of simulation the sheriff may seize, notwithstanding the apparent 
transfer of the property by the defendant in execution. 

Fraud may always be proved in support of the allegation of simulation in the transfer of 
property. 

A sale of all of a person’s real and personal estate,-is not a sale in the usual ceurse of 
business. Where such a sale is made by a married man to an unmarried brother, who 
was his clerk and who lived with him, followed by no apparent change of possession, the 
onus of proving the reality of the transaction is thrown upon the vendee. 


PPEAL from the District Court of Morehouse, Copley, J. Newton, and 


Mc@uire and Ray, for plaintiff, contended: Itis well settled by the decisions 
of this court, that when a person is in possession of immovables under a convey- 
ance not void on its face, the question offraud cannot be inquired into collaterally 
by commencing with aseizure. Kirkland v. Gas Bank, 1st Ann. 300; Linde- 
man v. Theobald, 2d Ann. 913; Oglesby v. Drake. 3d Ann. 641; Morton v. 
Crosby, 14 L. R. 426; Drummond v. Clintonand P. H. Railroad; 7 R.R. 237. 
In this case the sale of the town lots was, by notarial act, duly recorded, and 
delivery given therein by the vendor, G. W. Emswiler, to J. E. Emswiler, and 
by the latter acknowledged; and the seizing creditors, J. Burnside §- Co., knew 
of the existence of the sale before the seizure, as they had previously instituted 
& suit to set it aside. 
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In the case of Morton v. Crosby, 14 L. R., 424 to 427, urider a state of facts Emswitkr 
v 


almost exactly similar to the case before the court, it was expressly held, that 
when ‘‘the sale is of slaves by authentic act and possession given by the deed 
itself, and knowledge of the existence of the contract brought home to the seizing 
creditor,” the sale could only be set aside by a direct revocatory action, and could 
not be inquired into collaterally by commencing with a seizure. This decision is 
referred to in the case of Kirkland v. Gas Bank, 1st Ann. 300. At all events, 
the only question that can be inquired into in this suit, in regard to the transfer 
of the town lots from G. W. to J. E. Emswiler, is whether J. E. Emswiler, 
plaintiff, was in possession at the time of the seizure, as it is only in the absence 
of that event that it could be considered a simulated sale, and no question of 
fraud can be inquired into in such a proceeding as this. Plaintiff shows by the 
notarial deed to him, that he purchased the town lots for $2000—$1300 in cash, 
and $700 payable in twelve months—and received possession of them on the 19th 
April, 1849; and by the witnesses to the deed, Sharp and Newton, he proved 
the payment of the $1300 in cash, and the delivery of the note for $700, as stated 
in the deed. Newton, witness, in his testimony, explains why the deed was 
passed at night and in the store of plaintiff; at the time this deed was passed, it 
does not appear that any suit had been brought against G. W. Emswiler, nor the 
firm in which he was a partner. The suits offered in evidence, inlcuding that of 
J. Burnside & Co., were instituted in the months of October and November, 
1849, and the indictment for perjury against G. W. Emswiler, which caused 
him to leave the State, was filed the 22d November, 1849, and the proceeding 
out of which it grew is alleged in the indictment to have taken place on the 29th 
October, 1849, all long subseqnent to the sale ; these facts are certainly no evi- 
dence of simulation, if they do not entirely preclude such an interference. J. 
Burnside § Co. set up simulation in their answer—the onus of proving it, lies on 
them. Lindemanv. Theobald, 2d Ann. 913. Morton v. Crosby, 14 L. R. 426. 

The allegations in their answer, to show simulation, are: 1st. That there was 
never any delivery ofthe property to the vendee ; and 2d. That the consideration 
was never paid. The evidence is voluminous, but a careful examination of it 
will show that George W. Emswiler (whom the witnesses call Dr. Emswiler) 
and John H. Emswiler, came to Morehouse parish and commenced merchan- 
dising under the firm of J. H. Emswiler & Co., a year or two before the 
plaintiff, J. E. Emswiler, came; the plaintiff agted as clerk for them after his 

arrival. At the time of the sale, 19th April, 1849, G. W. Emswiler lived on the 
lots, and plaintiff, J. E. Emswiler, was living in the house with him; G. W. 
Emswiler had a family, and J. E. Emswiler was his nephew and a single man ; 
G. W. Emswiler continued to reside in the house, and acted as the ‘head of the 
house” until he left, which was at the time the indictment was found against him 
at the November term of court, 1849; his family remained in the house for some 
time after he left; they had left before the seizure. Plaintiff continued to live 
in the house until after G. W. Emswiler and his family left, then he went out 
to board. No improvements were made on the lots after the spring of 1849, the 
time the sale was made by G. W. Emswiler. The attention of the court is 
particularly called to the testimony of Boatner, who seems to have been more 
intimate than any one else with the Emswilers, in relation to the-control of the 
property after the sale ; Henderson, it will be noticed, was not much about the 
Emswilers after the sale, on account of not being on speaking terms with Ge W. 
Emswiler. The sale of the 19th April, 1849, was known to all the witnesses, 
and was generally known. . 

All the evidence relied on to disprove possession in J. E. Emswiler, is of that 
negative kind that ought to have but little weight. ‘The vendor and vendee resid- 
ing together in the same house—the vendor with a family, the other a single 
man—it is quite natural that the former should seem to control the premfiises; an 
opposite course of conduct would have appeared unnatural, and have shown an 
intention to defraud. There was no attempt to deceive any one; all knew, and 
none better than J. Burnside & Co., that the sale had been made. It is in evi- 
dence, likewise, that J. E. Emswiler is a steady business man, whilst the others 
were not. It has been expressly held by this court, that when the vendor and 
vendee reside in the same house, that possession follows title. Wafre v. Pratt, 
1R. R.41, 42. Richard v. Nolan, 3 N.S. 338. Lindeman v. Theobald, 28 
Ann. 912. . 

There is proof positive of the payment of the consideration for which the sale 
of the 19th April, 1849, was made, and there is certainly no evidence to cast a 
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Exswiter doubt or suspicion upon the genuineness of the payment. Under all the circum- 
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stances, (the sale being by notarial act duly recorded, which all were legally bound 
to take notice of, and which was not made a secret but generally known,) the 
consideration proved to have been paid, and the vendor and vendee residing in 
the same house, and no proof of an object for a simulated sale at the time it was 
made. The court, under the rule laid down in the decisions ulready quoted, 
will not permit plaintiff to be disturbed in his possession by a seizure under a 
fi. fa., as has been attempted in this case. The seizing creditors will, at all 
events, be required to attack the sale directly as a fraudulent one, before they 
can have the property seized and sold. The personal property seized under the 
fi. fa. in favor of J. Burnside & Co., claimed by plaintiff, was the stock of mer- 
chandise in the store-house, and some other personal property ; all of which was 
sold at the sheriff’s sale for $721. 

It is not denied but that the question as to who is the true owner of the personal 
property may be inquired into in this suit. The first inquiry then, is, was J. E. 
Emswiler, plaintiff, in possession of the store and merchandise at the time of the 
seizure, as owner? ‘The whole of the parol evidence will have to be carefully 
exnmined and weighed to come to a correct conclusion, as though not contradic- 
tory, it is very diffuse, and much of it of a negative character. It would not 
assist the court for us to refer to the evidence in detail, but we would merely 
state that we rely much on the testimony of Pride, Sharp, Hendrix, Beacham, 
and Boatner ; Johnson is important, and Jelks. This evidence is positive that 
J. E, Emswiler, plaintiff, was in possession at the time of the seizure ;' if he was 
not, no one was. During the year 1849, all the business about the store was 
conducted in his name; the accounts were made out in his name and collected 
by him; he assumed the entire control of the store, and solicited custom for it in 
his own name. If plaintiff has shown that at the time of the seizure of the 
merchandise he was in possession as owner, then it devolvés on defendant to 
show that he wasnot owner. He who alleges fraud must prove it, and it cannot 
be contended that the evidence in this case makes that even probable. All the 
evidence offered as to this point, is; as to the declarations and acts of Dr. G. W. 
Emswiler, and not in the presence of the plaintiff, J. E. Emswiler, which can 
amount to no more, at best, than proving fraud in Dr. Emswiler, but not in 
J. E. Emswiler : this is well settled by this court. Graves v. Steel, 2d Ann. 
482. 2N.8.13. 3N.S. 23, 

In regard to the twelve months’ bond of Chesley Johnson for $220, seized 
under the fi. fa, in favor of Taylor and Rayne, although they set up a formi- 
dable defence in their answer, yet they did not &ffer any evidence to establish the 
fraud and simulation alleged. The pleadings admit that the twelve monihs’ bond 
was taken out of plaintiff’s possession by the sheriff, at the instance,of Taylor 
and Rayne, who gave the sheriff an indemnifying bond. It was certainly the 
duty of the defendants to show the fraud and simulation they allege, after 
plaintiff’s possession was admitted ; the bond was payable to plaintiff, but it being 
out of his possession, he could not produce it, and defendants failed to do so. 
Plaintiff is entitled to a judgment restoring him in his possession of said bond, or 
for judgment against defendant for the amouut, if it is not returned. 

Richardson,and Todd, for defendant, contended: 1st. Simulated sales are 
not contracts; they may be attacked by commencing with a seizure, without 
being subjected to the provisions of the code, for the annulment of fraudulent 
contracts by revocatory actions. C.C.1754,1772. 2 Zacharie 341, sec. 313; 
notes. 24 Pothier Pand“432—1,5to1l7. Merlin verbo Simulation. 13 L.R. 129. 
9R.R. 491. 2d Ann. 323. Ist Ann.132. Ib.262. 5th Ann. 1. It is difficult to 
draw the distinction between simulation and fraud. It isvery evident that simu- 
lation cannot exist without fraud, both on the part of the vendor and vendee, and 
it is equally true that fraud may exist without simulation. To say, then, that 
fraud cannot be inquired into collaterally, would be to debar us from the proof of 
simulation: as fraud is the very basis of simulation, they are always co-existent 
and cannot be disconnected. We apprehend, therefore, that the doctrine ad- 
vanced by the appellant, and the law quoted to sustain it, to wit: ‘That fraud 
cannot be inquired into, collaterally, by commencing with a seizure,” applies 
solely to sales or contracts which are real, though fraudulent, and not to cases 
where simulation is alleged; for a simulation sale is no contract at all, as there 
is no reality about it, and affects neither the title nor possession of the original 
owner, so far as his creditors are concerned. Under this view of the case, 

“ fridence would be perfectly admissible to prove the motive for the simulation ; 
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that is, the large indebtedness of the vendor at the time and previous to the sale, 
and his object to defeat the claims of his creditors by this simulated transfer of 
his property ; and this doctrine is fully recognized in many of the decisions above 
quoted, and particularly in 5th Ann. 1, in the case of Erwin v. Bank of Ken- 
tucky. And the appellant impliedly admits this doctrine, when he asserts “that 
there was no proof of an object for a simulated sale at the time it was made,” 
though, in another place, he seeks to confine us to the question whether appellant 
was in possession at the time of the seizure. In further answer to appellants 
counsel on this point, that fraud cannot be inquired into, collaterally, by com- 
mencing with a seizure, we would cite the court to the case of Fisher v. 
Moore, 12 R. R. 95, where it is held, that * though a creditor cannot treat a 
conveyance of real estate, alleged to be fraudulent as null, and seize under a 
fi. fa. the property in the hands of his vendee ; yet, if the latter do not enjoin 
the proceedings, but permits the sheriff to seize and sell the property, as still be- 
longing to his vendor, and afterwards sues the purchaser at the sheriff’s sale to 
annul the sale, and cause himself to be declared owner of the property, the cre- 
ditor, cited in warranty, may plead by way of exception, whatever he might have 
urged in a direct action to annul the first sale.” This is virtually such an action 
as above described, the plaintiff seeks “to be declared owner of the property ;” 
and although the purchasers of the property at the sherifi’s sale are not before 
this court, yet the counsel contend, that “ their title must abide the decision of 
this case ;”’ and it follows, then, that from analogy to the above cited case, that 
it would be both legal and equitable, that the seizing creditors, who are before the 
court as warrantors, should be permitted to plead, by way of defence, in their 
own behalf and that of the purchasers, whatever they might have urged in direct 
action to annul the sale. As to the sale of the 19th of April, 1849, under which 
plaintiff sets up title, being simulated, we are confident that the record establishes 
the clearest case of simulation that has ever been presented to this court, and it 
is only necessary to give a brief history of the conduct and acts of the parties 
prior to, at the time of, and subsequent to the sale, to show this fact conclusively. 
The evidence shows that G. W. Emswiler, whom witnesses call Dr. Emswiler, 
and J. H. Emswiler came to Bastrop in or about 1846, and established them- 
selves in the mercantile business,—the Doctor also pursuing the practice of 
medicine; that after a year or two, plaintiff, J. E. Emswiler, arrived and became 
a clerk in the house, in which capacity, it is admtted, he acted up to the time of 
the sale in 1849. G. W. Emswiler was a man of family, and J. E. Emswiler 
a single man—a minor and apparently without means, and nephew of G. W. 
Emswiler. Dr. G. W. Emswiler took great interest in the improvement of his 
property up to and at the time of sale, and never signified any intention of remov- 
ing from the place. That at this time, (time of sale,) G. W. Emswiler was 
largely indebted, so much so that he was hopelessly iusolvent. At this time, 
while so much involved, and when the property sold was levied on under execution, 
as shown by act of sale itself, G. W. Emswiler made a cessio omnium bonorum to 
plaintiff, if at that time he sold the goods and merchandise as alleged, but of 
which there is no proof. This act of sale, besides the property in controversy, 
includes three slaves, one of which acted as nurse for plaintifi’s aunt’s child, and 
another as cook for the family. The plaintiff, not being a man of family, it was 
such property as he had uo earthly use for, while it was just such property as 
G. W. Emswiler needed, and with the use of which he would not voluntarily 
have dispensed. 7 
2d..The circumstances attending the passing of the act of sale, were sufficient 
to raise a strong presumption of simulation. The parties seemed desirous of 
cloaking the transaction from the public. They chose a late hour of night for the 
execution of the deed, one of the witnesses being called on when about retiring 
to bed. ‘They sent for the notary before whom the act was passed, though his 
office was but a short distance off, some sixty or seventy yards, a very unusual 
proceeding as stated in the testimony. The act was drawn up at the solicitation 
of G. W. Emswiler, the vendor, who seemed the only actor in the matter. The 
parties were very particular about counting out the money and having the pay- 
ment made in presence of the witnesses, a circumstance that seldom or never 
takes place in a bond fide sale, as it is only in pretended or simulated transfers 
that parties are so scrupulous about mere formalities. Another circumstance 
attending the sale, to which we especially direct the attention of the court : The 
consideration of the sale purports to be the sum of two thousand dollars, one 
thousand three hundred in cash, and the balance secured by note. By reference 
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Buswnns. to fife anew of J E. Emswiler inthe suit of Pinckard and Henderson v. J. H. 
v. 





. W. Emswiler et al., which was an action to annul this very sale, it willbe 
seen that he states that a short time before, G. W. Emswiler was indebted to him 
in the sum of three thousand dollars, which he does not pretend was ever paid ; 
et, according to the act of sale, the plaintiff, J. E. Emswiler, paid thirteen 
undred dollars in cash to G. W.. Emswiler, and executed his note for seven 
hundred, while, if the ion of the plaintiff in his said answer be true, G. W. 
Emswiler was indebted to him, at that time, three thousand dollars. It evidently 
shows that the parties, in their efforts to show the means of the vendee, have 
overreached themselves, which always happens with the best laid schemes of 


fraud. 
3d. The acts and conduct of the parties subsequent to the sale, will expose more 
glaringly its entire simulation and falsity. No change takes place in the position 
of the parties. G. W. Emswiler still continued to reside on the lots, hold pos- 
session of the property, and exercise ownership over it as he had done hitherto ; 
all who testify in to it, state that they saw no change whatever. The 
slaves that were included in the act, still continued in the employment of vendor’s 
family, performing the same service as before. Dr. Emswiler still continued to 
manifest the same interest in the property ; he made contracts with and hired 
workmen to prepare the timbers and lumber for removing his storehouse and 
repairing his buildings, and had the timbers hauled for the purpose of commencing 
the improvements. We would also refer the court to the strenuous efforts made 
by the vendor, G. W. Emswiler, to shield his property from his creditors, and 
the singular and fraudulent device resorted to for that purpose, of attempting to 
havé judgment rendered against himself in the name of Smurr, so as to cover his 
with the judgment. This was the state of things between the 
parties to the sale, when G. W. Emswiler was forced to leave the State 
and abandon possession of the property, as admitted by appellan;’s counsel, 
to avoid an arrest under an indictment for perjury. This indictment 
was found against him on the 22d of November, 1849, many months after the 
sale. We see, then, that when he left he took with him the boy Henry, one of 
the slaves embraced in the act of sale, and that about the same time, or shortly 
after he left, the other negroes disappeared. Other witnesses concur in stating 
that they heard no complaint from the plaintiff whatever, of the doctor taking off 
his property. This fact, of itself, would fully demonstrate the entire falsity and 
simulation of the deed in regard to the slaves ; and the maxim would well apply, 
“+ falsus in uno, falsus in omnibus.” In regard to the vendee and plaintiff in this 
case, it is not contended that he exercised any ownership or control over the pro- 
perty embraced in the act of sale, he remained entirely passive; and it is admitted 
by appellant’s counsel, that the vendor seemed to control the premises. We find 
that the vendee only stayed upon the premises as long as the family of G. W. 
Emswiler remained there, and when they left he went out to board. We would 
ask, here, if the plaintiff really bought the property, why did he not continue on 
it, retain the servants and keep up the establishment? It will be seen, too, that 
after the vendee left, that a servant was hired to attend the family during the 
time they remained. These facts, of themselves, show most conclusively that 
plaintiff never had any ownership or possession of the property. The naked 
title was vested in him, nothing more. It will be seen from the evidence, that 
about the time the act of sale was passed, and it may be regarded as one trans- 
action, G. W. Emswiler pretended to transfer also to the plaintiff, all the notes, 
accounts, rights, credits. &c., due to himself and the firm of which he was a 
member; that his mode of transferring them was by writing the transfer on the 
back of the notes, judgments, &c., not in the presence of the plaintiff, without 
making any calculation ofthe amount or list of the debts ; that after said transfer, 
he, G. W. Emswiler, took as much interest as before in the collection of the debts, 
and though plaintiff appeared on the face of them as owner, yet he would neither 
settle nor arrange them, except at the dictation and under the instructions of 
G. W. Emswiler. In connection with this, it will appear that in the suit of 
Dwight and Trowbridge v. J. H. and G. W. Emswiler, plaintiff was garnisheed 
in that case, and interrogatories were propounded to him, in which he was asked 
if he was not indebted to G. W. Emswiler ; if he had not in his possesssion notes, 
accounts, &c., belonging to the firm of J. H. Emswiler & Co., or either member 
of the firm : service of the garnishment was made upon him, yet rather 
than answer the ies, he permitted judgment to be rendered against 
him to the amount of several hundred dollars. 
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Against this powerful array of facts, which go to establish simulation so cote 
sively, and particularly in regard to the continued possession and acts of the 
vendor subsequent to the sale, appellant’s counsel seek refuge behind the princi- 
ple of law invoked by them, that when vendor.and vendee reside in the same 
house, possession is presumed to follow title; this means nothing more than this, 
that as by public act, delivery passes by the act, so when parties reside together 
delivery is presumed to follow title. But we apprehend that even if they do 
reside together, that this presumption will not arise where the vendor continues 
in ion and is suffered to act as owner, at least such a presumption will be 
entirely rebutted by the fact of such conduct on the part of the vendor, and such 
sufferance on the part of the vendee. And we are fully borne out in this opinion by 
articles 1915, 2456C.C. Thibodeaux v. Thomasson, 17 R. R. 353. Lindeman 
v. Theobalds, 2d Ann. 912. The last case cited, and which is also referred to by 
appellant’s counsel, so far from en ee conclusions which they seek to 
deduce from the principle invoked, ishes fully the doctrine for which we 
contend, * that continued possession by a vendor, acting as owner, after a sale, 
creates the presumption of simulation, and imposes on the vendee, as to third 
persons, the burden of proving the reality of the sale.” This decision also fully 
explains the meaning of the principle invoked by appellant, it is therein stated 
that where the parties live in the same house, the fact of the vendor remaining 
on the premises, is not of itself a badge of fraud; but it is intimated also, that 
though such may be the position of the parties to the sale, that when the vendor 
continues in possession and acts as owner, then the presumption of possession 
following title ceases, and the presumption of simulation will arise, and it will 
impose upon the vendee the burden of proving the reality of the sale. It will 
follow from the above, that though the parties to this sale may have resided toge- 
ther on the premises after the sale, yet if the court is satisfied that the vendor 
continued to act as owner, which is admitted by counsel for appellant, then we 
have so far made out our case, that it throws upon the other party the burden of 
proving the reality of the sale, which they have not attempted to do. 

In further reply to the argument of the counsel in regard to possession follow- 
ing title where the parties reside in the same house, we would state that the 
possession of the immovable property in controversy was notin the vendor, G. W. 
Emswiler, at the time of the sale of 19th April, 1849, but»was in the sheriff, as 
the very deed itself shows that the property was under seizure by the sheriff. It 
has been frequently held, that though possession accompanies the public act 
which transfers the property, yet, if it is under seizure by the sheriff, that there 
exists a legal obstacle to its delivery. 3 L. R. 183. 6R.R.100. C. P. 656 to 
662 and 762. And where the property is similarly situated, this legal obstacle 
to delivery equally exists, where vendor and vendee reside in the same house, as 
the law will not consider that as done which cannot be done. 

The court will observe in the record, an act of sale of a shave, Minty, purport- 
ing to be from Williams to J. E. Emswiler, plaintiff, dated just anterior to the 
other act. It is in proof that the slave was brought to Bastrop by G. W. 
Emswiler, was employed in his family, and taken away by him with the other 
negroes when he left the State ; and though the title was in J. E. Emswiler, he 
manifestly exercised no ownership over the slave. This transaction was a part 
of the scheme of fraud and simulation, devised by the parties to defraud the cre- 
ditors of G. W. Emswiler. The counsel seem to rely greatly upon what they 
assert to be the fact, that J. E. Emswiler was sole possessor of the property at 
the time of the seizure; the evidence leaves this matter in doubt, as one, if not 
more, of the witnesses, states that the family of G. W. Emswiler had not left at 
the time of seizure, and also stated that when the family did leave, -he, J. E. 
Emswiler, left also, and went out to board. But even admitting the fact, that he 
was on the premises at the time the seizure was made, still we have only to 
reply to that, that as it admitted that G. W. Emswiler continued in possession of 
the property, acting as owner, subsequent to the sale, and was then forced out 
of the possession and compelled to leave the State; then it follows that as vendor 
abandoning the possession was not voluntary, but forced, that the possession of 
plaintiff remained just such after G. W. Emswiler left, as before he left; in 
other worés, the character of the possession was not changed. 

In regard to the personal property sued for, consisting of merchandise and 
household furniture, we have not intended our previous re to apply par- 
ticularly to it, and we deem it scarcely necessary to say g in regard to it, 
as there is no proof whatever that plaintiff ever purchased the goods from J. H. 
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Emswiler & Co., nor has he exhibited any title whatever either to the goods or 
furniture, but seems to rely entirely upon his possession of said property, such 
as it was at the time the seizure was made. What has been said in regard to 
the character of his possession in regard to the immovable property, will apply 
with equal force in regard to the personal. It is admitted that plaintiff was clerk 
in the establishment up to the time of the sale spoken of ; the personal property 
is not embraced in the act of sale, nor is any sale of the goods alleged or proven 
to have been made to him at that or any other time. We have no evidence of 
any contract, price, or of any of the requisites of a sale. He was as much in 
possession of the storehouse and goods before this sale of immovable property, 
when he was admitted to be but a clerk, as he ever was afterwards: for several 
of the witnesses concur in stating that he applied himself as closely to the 
business of the store before as after said act was passed, and they could see no 
change in his position, except, as one of the witnesses stated, he seemed to 
become better acquainted with the business. If it is true that G@. W. Emswiler 
was less about the store than before, it can be easily accounted for, from the fact. 
that after these transactions referred to took place between the parties, the 
business greatly decreased, so much so, that one person could easily attend to the 
business. But it is expressly proven that after said act was passed, that plaintiff 
did not exercise sole control and management of the store, for in several instances 
we see that he would not make sales of goods on his own responsibility, but relied 
entirely on the instructionsof G. W. Emswiler. And the testimony of Boatner, 
upon which appellant’s counsel greatly rely, shows that after G. W. Emswiler 
left, the store was closed; and that prior to that time, G. W. Emswiler seemed 
to be attending to cotton speculations and making collections of debts that, it will 
be recollected, he had pretended to transfer to plaintiff. The claim of the 
plaintiff to the household furniture, which make part of the personal property, 
is not supported by a particle of evidence, and is evidently unfounded ; and it is 
not contended that he even had it in possession, until G. W. Emswiler was forced 
to abandon the dwelling in which it was. 

It willbe seen that the property claimed by plaintiff in this suit, together with 
the other property nfentioned in the act of sale, which G. W. Emswiler took off 
with him when he left, embraces all the property that G. W. Emswiler owned 
or possessed, or, in other words, it was a cessio omnium bonorum, aud that 
plaintiff, by being so extravagant in his pretensions, has placed himself under the 
necessity of proving the reality of the sale; as this court has expressly held that 
a sale omnium bonorum is not a contract in the usual course of business, and that, 
when attacked, parties claiming under it are bound to establish its reality. 
Scott et al v. Rusk, 2d Ann. 266. 


The judgment of the court was pronounced by 

Preston.J. Underexecutionsin the suits of Taylor and Rayne, and J. Burn- 
side & Co. v. John H. and G. W. Emswiler, the defendant seized four lots 
in the town of Bastrop, with the improvements thereon, consisting of a dwelling 
and storehouse, and other outhouses; also, the furniture in the dwelling-house 
and a stock of merchandise in the storehouse; also, a twelve months’ bond on 
Chelsey Johnson, with security for upwards of two hundred and twenty dollars, 
as the property of the defendants. The seizure was made on the 12th of 
February, 1850. 

On the 6th of March, 1850, John E. Emswiler brought this suit against the 
sheriff for all the property seized, alleging that he was owner of, and in the 
peaceable possession of the same, until seized by the sheriff. The sheriff called 
the plaintiffs in the executions in warranty. They answered substantially, that 
the property seized belonged to the defendants in the executions, and to G. W. 
Emswiler, one of them; that a pretended sale from G. W. Emswiler to the 
plaintiff, dated the 19th of April, 1849, was fictitious, simulated and fraudulent, 
and entered into for the purpose of defrauding the creditors of the defendants in 
execution, and particularly the plaintiffs in the executions ; that G. W. Emswiler, 
the vendor, was, at the time of the sale, insolvent to the knowledge of the plain- 
tiff; that there never was any delivery of the property purchased by the plaintiff 
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from the defendants in execution, or any consideration paid for the same ; that 
all the transactions between them and the plaintiff, by which he pretended to be 
owner of the property seized, were simulated, and that he held it for their 
debtors. 


We adhere to the doctrine laid down in the case of Erwin v. The Bank of 


Kentucky, 5th Ann. 1, that the chapter of the code regulating the revo- 
catory action, is not applicable to cases of simulation, and that in those cases the 
sheriff may seize, notwithstanding the apparent transfer of the property seized 
by the defendant in execution. That an action is necessary to annul a real trans- 
fer of property, but for a fraudulent purpose simulation does not transfer the 
property at all, and it is not necessary to annul the mere paper pretence of title. 
Simulated transfers of property may be, for a lawful purpose, as to give credit to 
the vendee to enable him to raise money, or other purposes rendering the 
property liable to third persons, whilst it is perfectly understood between the 
parties, perhaps even by a counter-letter, that it remains the property of the 
vendor. But simulation is generally used for an unlawful purpose, and most 
frequently to defraud the creditors of thevendor. Fraud may, therefore, always 
be proved in support of the allegation of the simulated transfer of property, by 
those interested to establish the simulation. 

We have perused, with care, the testimony in this voluminous record, and 
have come to the conclusion, that the property seized and sold by the sheriff, 
belonged to the defendants in the executions, and was held by the plaintiff, the 
greater part of it, for G. W. Emswiler, and partly for the firm. 

The defendants in execution came to Bastrop in 1846, and established them- 
selves as merchants. G. W. Emswiler, also practiced meicine, and appeared 
to have the principal means. He bought the lots in controversy, and purchased 
or made the improvements. He was a man of a family, lived in the dwelling- 
house, and owned the furniture, also three slaves, one of whom was his cook, 
and another anurse. The plaintiff arrived in the country a year or two after- 
wards; was a nephew of the doctor, a very young man, and was employed as a 
clerk in the store, and it is not shown that he had any means. On the 19th of 
April, 1849, George W. Emswiler sold to him, in the night time, and at his 
house, though a notary public and witnesses were called, the four lots of ground, 
his dwelling-house and kitchen, storehouse and stable, and all other improve- 
ments, a female slave and a mortgage upon two other slaves for seven hundred 
and fifty dollars. The sale purported to be made for the consideration of two 
thousand dollars, thirteen hundred dollars of which were counted down in cash, 
and a note of the vendee for seven hundred dollars, payable in twelve months. 
The lots and houses were, at the time, under seizure at the suit of the State of 
Louisiana, for $750. The suit of Burnside § Co. was at issue, on a note for 
$1753, with eight per cent interest ; that of Taylor and Rayne was pending ; that 
of Dwight and Trowbridge tor $1375, with interest at eight per cent from October, 
1847; that of Pinckard and Henderson for $967 and interest. The lots, dwel- 
ling-house and improvements, the effects of the store and furniture were appraised 
at $3255. These facts alone, induce us to conclude that G. W. Emswiler was 
totally insolvent, as it is not shown that he owned any other property of conse- 
quence. 

As the plaintiff claims even his furniture, and bought his house servants, and 
as small claims before a justice of the peace were transferred to him, we take 
it fur granted he bought everything he had. The sale ofall his property, real and 
personal, when in a state of total insolvency, was a transfer out of the usual course 
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evidence. Scott and others v. Rush, 2d Ann. 266. The plaintiff has not satisfied 
us by evidence that the sale was real. We do not believe that the $1300, used 
on the night of the sale of the real property, belonged to him. He had but 
recently arrived in the country; was very young; had been employed as a clerk 
in a very small store of his insolvent uncle, and shows, satisfactorily, no other 
means of purchasing everything belonging to his uncle and the mercantile firm. 

It is true, that in the suit of Pinckard and Henderson, to set aside the sales, 
he filed his answer on the 22d of November, 1849, alleging, among other things, 
that when he came to the parish, a short time since, George W. Emswiler was 
indebted to him in the sum of about $3000, but he furnished no proof of the 
fact, and if it had been so he would have given him that debt for all his property, 
and not $1300 in money, and his note for $700, payable in twelve months. The 
evidence satisfies us that George W. Emswiler and his family, remained in pos- 
session. of the dwelling house, servants and furniture after the pretended sale, 
just as before, and that the plaintiff boarded with them, and not they with the 
plaintiff. George W. Emswiler exercised the same control over the store after 
as before the sale. He was about removing the store from its position from one 
to another of the lots, and he continued to improve and beautify the premises. 
He exercised the same control over the small debts he purported to have trans- 
ferred before a justice of the peace, after as before their transfer. He was 
afterwards forced to abandon the property and leave the State, on account of an 
indictment for perjury. The plaintiff then left the dwelling-house and went to 
board elsewhere. If everything had been his, he would probably have kept 
his house-servants, agd lived at home, as before. 

The fact that the vendor remained in possession of the property, and exercis- 
ing control over it for six months after the sale, raised the presumption, as to third 
persons, that the sale was simulated, and rendered it necessary for the vendee to 
produce proof that they were acting in good faith, and to establish the reality of 
the sale. Code, article 2456. The fact that the vendor afterwards absconded 
from the country and left the property in the possession of the vendee, does not 
remove the presumption of law that the sale was simulated. It was still incum- 
bent on the vendee to establish its reality. Even in abandoning the property, 
which he could not carry away from his creditors, two circumstances occurred 
which impeach the reality of the sale. He took with him, or caused to follow 
him, the servants, without any opposition from the plaintiff, who had bought one 
and, at least, had a mortgage upon two others tothe amount of seven hundred and 
fifty dollars. 

Another circumstance is proved to our satisfaction ; that George W. Emswiler 
endeavored, after the pretended sales, and just before he absconded, to secure 
the property further to himself, by artfully and unknown to the attorney, who 
was deceived by a fictitious letter from abroad, causing a suit to be instituted 
against himself, on a fictitious note, in the name of a fictitious person, intending 
that a false judgment should be rendered and recorded against him, so as to bind 
the property. 

All these things appear in the record, and others corroborating the charge of 
simulation in the transactions between the plaintiff and the principal defendant 
in execution. The proof of some of these things were opposed, particularly the 
acts of G. W. Emswiler in removing the slaves from the State, and his declara- 
tions in regard to them. There is sufficient unexceptionable evidence to sustain 
the verdict, without considering this evidence, but we concur with the defen- 
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dant’s counsel, that to prove simulation, which it is difficult to ferret out, great er ane 


latitude muBt be allowed, and the party attacking the simulated sale, may show 
acts and conduct, of both vendor and vendee, in everything that can have the 
least bearing upon the sale, so as to arrive at the true intentions of the parties, 
and to lift the veil under which truth lies concealed. 

These views, on the merits of the case, renders it unnecessary to examine the 
bill of exceptions to the charge of the judge, except to say, that we do not con- 
sider that he alluded to the facts further than was necessary to explain, clearly, 
his views as to the law. The case being against the plaintiff without the evidence, 
with regard to which there is a controversy, it should not be remanded. 

The judgment of the district court is affirmed, with costs. 





Joun J. WesBsTeER, Guardian v. Tuomas M. Smiru. 


The defendant had applied for the curatorship of a deceased minor, alleging that the father 
and mother were dead, and that the child had property. Afterwards, when the legal heir 
of the minor child claimed the property, the defendant set up ownership in himself. It 
appeared from the evidence, that he had executed a deed of gift of the property in ques 
tion to the mother of the deceased minor, before her marriage. This deed, he contended, 
did not transfer the property. Held: That the declarations in his petition for curatorship, 
and other subsequent proceedings, were judicial confessions of the right of property 
being in the deceased minor, and that the effect of those confessions could not be obviated 
under the allegation that they were made in error of law. C. C., 2270, 2264, 2266. 


ame from the District Court of Union. Copley, J. Baker, for plaintiff, 


contended: 1. If the court should be of opinion that the lower court could 
not go into the investigation of title, then, is it contended, that the property in 
controversy was the property of the minor, Thomas Smith Heard, and 
descended to George Franklin Heard, the plaintiff, as heir-at-law. Let us, 
then, consider the effect of this deed of Smith to Emily S. Traylor. 

This deed, at common law, would be termed an entail or fee tail, and its 
effect would have been, before the statute de donis, termed a base or qualified 
fee, and construed so as to vest a fee simple in Emily S. Traylor, for certain 
purposes, on the condition that she had the heirs described, 4 Kent, 10, 11, 12. 
2 Blackstone, 110, 111, 112, and note, Chitty’s ed., vol. 1, p. 87. Fearne on 
Remainders, p. 28 and note. See, also, the rule in Shelly’s case, 4 Kent, 214 
to 232. But the statute de donis conditionalibus took away the power of alie- 
nation on the birth of issue, and the courts divided the estate into a particular 
estate in the donee, and a reversion inthe donor, so that the donee, on the birthof 
issue, could not alien, so as to bar or charge his issue, or, for default of issue, the 
donor or his heirs. 4 Kent, 12 to 22 and notes. 1 Blackstone, 2d book, Chit- 
ty’s ed., p. 88, marginal page 112; so that, after the statute de donis, Emily S. 
Traylor took a life estate, and after issue of her body, that issue was vested 
with the fee simple; there was no longer a possibility of reversion to the donor. 
But this deed was executed in Alabama, a common law State ; there, negroes are 
personal property ; personal property cannot be entailed. Emily S. Traylor, 
under this view, took an absolute title. On her marriage it vested in her hus- 
band, and, on his death, in his son, the plaintiff. Chitty’s Blackstone, 2d book, 
p- 89, note 17, marginal page 1153, et seq. 

2. Entails have not been favored in this country, and we find that so early as 
1776, they were abolished in Virginia. 4 Kent, note ‘a,’ p.14. The general 
policy of the country does not encourage restraints upon the alienation of pro- 
perty, because, among many other reasons, of the effect they have of encum- 
bering property and tying it up out of the hands of commerce, and we accord- 
ingly find, that so early as 1812, the Territorial Legislature of Alabama enacted 
i statute which converted every conveyance of lands or negroes, which had 
been, or might thereafter be, created an entail, into a fee simple, with the pro- 
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viso alone that lands might be entailed to a succession of donees, then living; in 


default thereof, to the right heirs of the donor. Alabama Statute, p. 157, 4 37. 
See, also, Porter’s Alabama Rep., vol. 3, p, 69, Simmons v. Augustine. The 
court will observe that the proviso)is restricted to lands, and not negroes. The 
construction put upon a deed in Alabama, in which the proviso is not inserted, 
by the highest tribunal in that 3, is that the first taker is vested with a fee 
simple if lands are the subject of the deed. Ergo, the proviso being 
silent as to negroes, if negroes are the subject of the deed, the first taker is 
vested with the absolute unfettered fee simple. 3 Porter’s Ala. Rep., 69. Again, 
as to consideration. It was executed in Alabama, the situs of the parties and 
property at the time, and where the common law prevails. At common law, 
love and affection are a good consideration. Money or marriage is a valuable 
consideration. 2 Blackstone, 295, 296. 4 Kent, 461, et seg. There is, then, 
in this deed, expressed both a good and a valuable consideration. If, then, the 
contract is to be governed by the ler loci, there cannot be a doubt but that the 
courts in Alabama would give effect to this deed, and in favor of the claim of the 
plaintiff. 9 Wendall, 235. 20 Johnson, 87, and cases cited. 

3. But it was argued strenuously that this deed was void, because, it is urged, 
there was no livery of seizin. Now, it is worthy of observation that livery of 
seizin was part of the ancient ceremony of feudal investiture; in those early 
times every feoffment was accompanied with actual delivery of possession. 
The notoriety and solemnity of the livery were well adapted to the simplicity of 
unlettered ages. The actual livery was performed by the feoffor entering with 
the charter of feoffment, and delivering a clod, turf, or twig, or latch of the door, 
in the name of seizin of all the lands contained inthe deed. ‘ The charter 
itself was not requisite; the fee was capable of being conveyed by mere livery in 
the presence of the vicinage.” 4 Kent, 479, et seq. 

But the exigencies of commerce, and the necessities of a more extended civi- 
lization, and especially the great proclivity of courts and Legislatures of modern 
times, and in these United States, to favor the easy transmission of property by 
unfettering those restraints with which all landed property in England was bur- 
thened, has greatly relaxed the observance of the technical doctrine of livery, or 
rather give greater force to the charter or deed, its delivery to the vendee or donee, 
or record of the same. Hence we find the doctrine now well settled, that the deli- 
very of the deed or record of it to be good as between the parties, without the 
party claiming being required to prove livery of the property. McRae v. Pegues 
Administrator, 4 Ala. Rep., 159. Clay’s Ala. Digest,. 254, title Fraud and 
FraudulentConveyances, sec.2. Ib. sec.8. Pray v. Pierce, 7 Mass. Rep., 381. 
13 L. R., 230. 2d Ann. 52. Smith’s Leading Cases, Law Library, 18, 
4thgeries. Twyne’s case, pp. 33, 44, et seq. In all these cases, us between 
the parties, the deed is valid. See, also, Clay’s Alabama Dig., p.156, 33, 38. 

The delivery was sufficient in law, the deed was acknowledged and recorded 
in the proper office in Alabama, and the original given to Emily S. T'raylor, it 
was produced and proven by the plaintiff on the trial of the cause. 

Again, if the court please, Emily S. Traylor is styled in the deed the adopt- 
ed daughter of the donor, Smith. Itis proved that Thomas M. Smith raised 
her; she was married at his house; she and her husband continued to reside 
there until her death, and, after her death, Smith acknowledged that he held 
the property for the child. In every case of mixed possession, the seizin is 
according to the title. Conner v. Winslow, 10 Mass. Rep., 146. Brimnierv. Long 
Wharf, 5 Pickering, 131. 3N.S.337. Waferv. Pratt, 1 R.R.,42. The 
possession, even if in Smith, is consistent with the terms of the deed and the 
situation of the parties. Vide Twyne’s case, above cited, p. 48, et seg. The 
property was, subsequently to the death of Emily S. Traylor, delivered to her 
son, Thomas Smith Heard, who died in possession. 

4. Should this court, however, decide that the property changed its character 
in coming into Louisiana, and that the courts of Louisiana will not take notice of 
the complicated system of entails, reversions and remainders with which the 
common law abounds, and throw entirely out of view this Alabama deed, then, 
we say, with equal confidence, the plaintiff must succeed, because, in J uly, 1844, 
defendant filed a petition in the probate court ef Union, stating that Thomas 
Smith Heard had property in the parish, provoked the appointment of a tutor, 
caused an inventory to be Made, signed that inventory, and gave in this property 
as that of the minor, Heard. The day the ‘minor died (July 7th. 1845), wrote 
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to Heard, the minor’s uncle, stating that the minor’s property consisted of 
twelve negroes, formerly given by him; applied for and procured the appoint- 
ment of curator; made another inventory; gave bond; acknowledged to J. C. 
Traylor and other witnesses, that he held the property for the minor. These 
acts, oft repeated, amount to a judicial confegsion, are full proof and cannot be 
revoked. C. C. 2270, 2264, 2266. Pothier, Evans’ ed., p. 407, Nos. 797, 798, 
801, 806, ef seg. Smith’s Leading Cases, vol. 1, Law Library, No. 19, 4th 
series, pp. 382, 531, 555. 

McGuire and Ray, for defendant, contended: The attempt, by plaintiff, is 
to show that this property was donated to Emily S. T'raylor, by the defendant, 
in September, 1839, or that if he did not give it to her, he gave it to her child in 
Louisiana, for proof of which he relies upon the various probate proceedings in 
evidence, and a letter from defendant to F. C. Heard, dated July 7th, 1845, 
abrother of George Felix Heard, in which he says: “I have given to 
his child thirteen negroes, and to himself $1000 or $1200.” This is no proof of 
a donation to Emily S. Traylor, and is not in form to make a donation to any 
one. C. C. 1523. 

This, then, amounts to an admission that the property once belonged to defen- 
dant, and it is proven by evidence of J. C. T'’raylor given upon the trial in 1849, 
and received on this trial under the agreement. He says he saw those 
negroes in the possession of defendant, in Alabama, for many years—fifteen or 
more—and he treated them as his own. Wm. Ham says defendant brought 
part, perhaps the whole of the property, here from Alabama in 1840. Then he 
held them for fifteen years before 1840, which is sufficient title in him. C. C. 
3417, 3438, 3439, 3465. 

Slaves are personal property in Alabama. To make a gift thereof at common 
law, and we believe it is not changed by any statute of Alabama, there must be 
a delivery and acceptance. 2 Kent, 438. Noble v. Smith. 2 Johnson, 55. 
Pearson v. Pearson, 7 Johnson, 27. Fink v. Cor, 18 Johnson, 148. Cook v. 
Hunter, 12 Johnson, 189. 2 Blackstone, 442. Simsv. Sims, 2 Ala. Rep. 118. 
Blakeley v. Blakeley, 9 Ala. Rep. 394. McRaev. Pegues, 4 Ala. Rep. 163. 

If, for argument, we admit the deed of gift, it would not pass the title with- 
out acceptance and delivery of deed. C.C. 1523, 1530, 1531. The recordin 
of a deed does not amount to adelivery. Maynard v. Maynard, 10 Mass. 456. 
Harrison v. Trustees, 12 Mass. 460. Mills v. Gore, 20 Pickering, 33. Church 
v. Gelman, 15 Wendall, 658. 2 Blackstone, 307. Jackson v. Phipps, 12 John- 
son, 421. Sheppards v. Touchstone, 5 Law Library, 117, 120, 122. 

Natural affection is a good consideration for a gift to a blood relation, if exe- 
cuted by delivery and acceptance; but if without delivery and acceptance, the 
execution cannot be enforced, unless for a valid consideration. 2 Blackstone, 
441, 442. 2 Kent, 438. 1-Cowan, 638. Jackson v. Caldwell, 16 Johnson. 
Jackson v. Seabring. 

Plaintiff, not having alleged title by donation to Emily S. Traylor, or to 
Thomas S. Heard, but only as heir to Thomas S. Heard, calculates that if he 
proves title in either, he must succeed. We think we have shown want of title 
in Emily. Now, in relation to title in Thomas S. Heard, he can have none, 
unless defendant gave it to him in Louisiana, where it could only be done by 
authentic act, (C. C. 1523,) and accepted in the same manner (C. C. 1527) by 
the donee (1530). If donee dies, his heirs cannot accept (1531), and nothing 
short of this form will render valid a donation. Packwood v. Dorsey, 6 R. R., 
330. Want ef form cannot be cured by any other form. There is no evidence 
offered to show that Emily S. Traylor ever knew of the donation, or that she 
ever claimed the property: she died in Alabama in September, 1840. Now, 
we admit that Emily S. Traylor was sister to defendant's wife, and thatshe 
lived with them from a child, and he was very fond of her, and that he intended 
to give her the property, and that after her death, he intended to give the 
property to her child; hence his acts in the different probate proceedings in evi- 
dence. But, we contend, that, fortunately for him, he never carried that intent 
into execution so far as to divest himself of title, and be compelled to give it up 
to an entire stranger; and we believe the reason why he did not vest the title in 
her child, Thomas S. Heard, was the fear it might die, and defeat his object ; 
and the only reason for his applying for the curatorship, was to get the pro- 
perty in possession, as there was no person here ¢ontradictorily with whom 
he could decide the title, and it was necessary to relieve J. C. Traylor, the 
tutor, from responsibility. 
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Wesster ~The judgment of the court was pronounced by 
Sartre. Preston, J.. The following facts appear by the records of the late probate 
court of the parish of Union: 

» On the 22d day of July, 1844, the defendant, Thomas M. Smith, presented 
a petition to that court, in which he stated that George Felix Heard and Emily 
S. Traylor, his wife, were both dead; that they left a minor child, named ’ 
Thomas Smith Heard, then in that parish ; that the property which the minor 
» owned was principally in that parish, and consisted of about ten negroes, which 
he had given to the mother of said minor. He asked that Josiah C. T'raylor, 
4 the uncle of the minor, might be appointed his tutor, and himself the under- 
tutor. He was appointed and sworn, as the under-tutor, and, after proper pro- 
ceedings, Josiah C. Traylor was appointed and qualified the tutor of the minor. 
The tutor, on the 31st of July, 1844, made an inventory and appraisement of 
the property of the minor, which consisted of thirteen slaves, appraised at $3700. 
‘The inventory was signed by the defendant, and, at the bottom, it was stated that 
the property was deeded by him, Thomas M. Smith, as would more fully appear 
by reference to a copy of the deed hereunto annexed. This copy of the deed 
was then recorded in the parish of Union, and is identified by the testimony of 
the late probate judge of that parish. It is dated on the 10th of September, 
1839, in Perry county, in the State of Alabama, and declares, substantially, that 
Thomas M. Smith, in consideration of the love and affection which he entertains 
for his adopted child and daughter, Emily S. T'raylor, he gives her ten slaves, 
naming them, for the term of her natural life, and, at her death, he gives and 
confirms the negroes, with the increase of the females, to the heirs of her body, 

to hav-and to hold the slaves to them, and the heirs of their bodies, forever. 
» Under the inventory, accompanied by this deed, Josiah C. Traylor, the tutor 
ofthe minor, was put in possession of the slaves by the defendant, as being the 
property of the minor, and held it for him until his death. The documents and 
evidence thus referred to, leave not a doubt that the property belonged to the 
minor, Thomas S. Heard. The deed of gift to his mother, during life, and to 
higgeter her death, made in Alabama, wa8 now, at least, executed, by the 
delivery of the slaves to his tutor, and the registry of the deed in the parish where 
he resided with the property. ‘THe probate proceedings, carried on by the 
@ Wedefendant, amount to a judicial confession on his part, that the property belonged 
to the minor. Code, 2264, 2266, 2270. Even if we supposed, which we do 
not, that he was in error of law, as to the,effect of his deed of gift, he could 
liétrevoke his judicial confession, and it ‘affords the legal presumption that the 
slaves belonged to the minor. Art. 2264. We have no doubt the minor could 
» have recovered the slaves from his tutor, had he arrived at the age of majority, 

@ otwith8tanding any intervention or claim of the defendant, Smith. 

* But the minor died on the 7th of July, 1845, when the defendant applied for 
the euratorship of his vacant estate, alleging that he left a considerable estate of 
* property, real and personal, situated in the parish of Union. He was appointed. 
‘Twelve’ slaves were inventoried, and appraised at the sum of $3675, but the 
curator made a note at the bottom ofthe inventory, that he claimed them by virtue 
of a deed of gift, of which a copy was filed in the probate judge’s office, on the 
~ Bist July, 1844. It is the same deed of gift, by which, as we have seen, he 
acknowledged that he divested himself of the slaves in favor of the deceased, 
whose estate he was administering, and his mother. The pretence, therefore. 
that he applied for the curatorship of the succession, merely to get his own pro- 
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perty into his possession, and relieve the late tutor of the minor from responsibil- 
ity, is unfounded in law. He holds the property, as the curator of a vacant 
succession, for the real heir. . 

The question then arises, has the paintigipbtshed that he is the true and 
only heir of the deceased minor, Thomas S..Heard. The probate proceedings 
show that Emily S. Traylor, the mother of the minor, and wife of its father, 
George F. Heard, died without any other issue. It is alleged that George 
F. Heard, the surviving father, went to Texas, married Mary Ann Webster 
in November, 1842; that George Franklin Heard, born in 1843, was the only 
issue of this marriage; that the father died in 1844, and that the plaintiff is 
the guardian of the minor child, who is the legal heir of his half-brother, who 
died in Union parish on the 7th of July, 1845. 

That Mary Ann Webster gave birth to the child, in 1843, while living with 
George F. Heard, as man and wife, and that he died in 1844, is fully established 
by evidence. ‘The only fact seriously contested, is their marriage, in 1842. A 
minister of the gospel swears, that he married them, in the Republic of Texas, 
in the fall of 1842, uccording to the laws and usages of the Republic, as far as 
he knows them, and that they lived together afterwards as man and wife, until 
the husband's death, leaving one child, issue of the marriage. The marriage 
took place to the personal knowledge of Mury A. Saunders, and other witnesses 
corroborate the fact. A duly authenticated copy of the marriage license, and 
return of its execution by the minister, is produced. It was issued by the 
deputy clerk of Harrison county ; but then it is authenticated by the clerk and 
chief justice of the county court, as a record of thecourt: and the whole recog- 
nized by the Secretary of State of the State of Texas; and this record, in 
connection with the testimony of the minister, who must have had seme knows) 
ledge of the laws and usages of Texas, as to the celebration of marriages, 
affords prima facie evidence that the marriage was legal, and that the parties were 
legally, as well as in good faith, man and wife. ‘Their married state has never 
been impeached. ‘The plaintiff! shows, by a duly authenticated recofd, that he 
has been appointed guardian of the minor, in the State of Texas, and has given 
security in the sum of six thotsand dollars, for his faithful administration. He 
is entitled, on complying with the requisitions of the act approved the41st of 


April, 1843, to remove his ward’s property out of the State, and to the place of ™ 


their residence. 

We are of opinion, therefore, thatthe minor, George Franklin Heard, should 
be recognized as the only heir of his deceased half-brother, Thomas Smite 
Heard, and that the defendant, as curator of the vacant succession of the latter, is 


bound to render to the plaintiff his account, as curator, and deliver over to him ~ 


the property of the succession, after paying the debts. + 

The judgment of the district court is reversed ; the minor, George Franklin 
Heard, is recognized as the legal heir of Thomas Smith Heard; and itis dégreed, 
that the plaintiff, as his guardian, shall recover the estate of the deceased. The 
case is remanded for further proceedings according to law, and the defendant 
condemned to pay the costs of the appeal. , 
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* An attorney to represent an absent defendant died, after putting in an answer praying for 
a jury. Another was appointed; but the minutes of the court were so defectively kept, 
that they did not show his acceptance of the appointment, or that he was present at the 
trial. The case was tried without a jury. Held: That the record did not show that the 
prayer for a jury had ever been waived. 

Where a judge made an appointment of a curator ad hoc, and afterwards recused himself 
from trying the cause, on account of having been of counsel in the case. Held: That the 
appeintment is not valid. 


PPEAL from the District Court of Caddo, Bullard, J. Roysdonand Spof- 
ford, for defendant. The judgmént of the court was pronounced by 

Rost, J. This is a suit by attachment, in which the defendant was not per- 
sonally cited, and did not voluntarily appear. R.A. Walker, an attorney at law, 
was appointed by the court curator ad hoc to represent him, and at the ensuing 
term filed an answer, in which he prayed fora trial by jury. Mr. Walker subse- 
quently died, and Mr. Hodge appears to have been appointed in his place; but 
owing to the imperfect manner in which the minutes of the district court are 

_ kept, there is no satisfactory evidence before us that he accepted the appoint- 
ment and attended to the case. The record only shows, that the plaintiff prose- 
cuted.his claim to judgment before the court. The defendant then appeared 

_ and took the present appeal. 

“Had the minutes of the court been properly kept, so as to show what counsel 
Were present on the trial of the cause, no difficulty could have occurred. As 
the case is before us, we are constrained to say, that the trial by jury prayed 
for has never been waived by the defendant, or for him; and that he could not 
be, deprived of it without his consent. Moreover, the judge who appointed Mr. 
Hodge curator ad hoc, afterwards recused himself, for a legal cause existing at 
the time of the appointment ; and we incline to the opinion, that the appointment 
was not valid. 

It is therefore ordered, that the judgment in this case be reversed, and the 
case remanded to be tried before a jury ; the plaintiffs and appellees paying the 
costs of this appeal. 
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SAMUEL B. HouGu v. James J. VICKERs. 


» The plaintiff sued the defendant to recover back the price of a slave, upon the ground that he 
owas addicted to running away. The defendant, in his answer, admitted the fact, but 
stated that he had so informed the plaintiff at the time of the sale. The plaintiff relied on 
the trial upon the admission in the defendant's answer. Held: The admissions of a party, 
in an answer, cannot be separated ; if one be received, so must the others. C. C. 2270. 
The sale of a slave cannot be annulled for the redhibitory vice of running away, where the 
vendor informed the purchaser of the vice at the time of the sale. C. C. 2498. 


PPEAL from the District Court of Bienville, Bullard, J. Morrison, tor 


plaintiff. Roysdon and Spofford, for defendant. The judgment of the 
court was pronounced by 
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Rost, J. The plaintiff sues to rescind the sale of a slave sold to him by the 


T2 


HouGu 


defendant, and for the recovery of the price, on the ground, that before and at” Vedas " 


the time of the sale, the slave was addicted to running away, to the knowledge 
of the vendor. The defendant answered thatthe plaintiff had no cause of action; 
because, before and at the time of the sale, he declared to him that the slave 
had been a runaway, and would be likely to run away, under certain treatment; 
and that the plaintiff was fully aware of the character of the slave. 


No evidence was introduced to show that the slave was in the habit of real 


ning away before the sale ; the plaintiff's counsel relying upon the defendant's 
admission of the fact in his answer, as proof of that fact. There was judgment for 
the defendant, and the plaintiff appealed. 

The judicial admission made by the defendant, cannot be divided against him. 
UC. C, 2270. The plaintiff having availed himself of it, as proof that the slave 
was an habitual runaway, it proves equally that the defendant declared that vice 
to him before the sale. The same fact also results from other evidence in the 
record. After proof of that declaration, the plaintiff’s action cannot be main- 
tained. C. C. 2498. 

The judgment is therefore affirmed, with costs. 





Henry W. and JAMES FARLEY v. Hucu H. Farior. 


Where the affidavit for an attachment was made by the plaintiff's attorney in fact, the Code 
of Practice does not require the affidavit should state the plaintiff was absent from the 
State; that fact being shown by the petition. C. P. 244. 

An affidavit for an attachment whfth states, that “the defendant resides out of the State, 
having acquired no legal residence in the State,” is sufficient. 


PPEAL from the District Court of Caddo, Bullard, J. Crain and Nuit, 
for plaintiff. J. W. Jones, for defendant. The judgment of the court was 
pronounced by 

Preston, J. This suit was commenced by attachment on a promissory note. 
The affidavit was made by the attorney in fact of the plaintiffs. The defendant 
moved to dissolve the attachment; first, on the ground that the affidavit should 
have shown that the plaintiffs were absent from the parish. The Code of Prac- 
tice does not require that this should be shown by the affidavit. C. P. art. 244. 
It was shown by the petition. The second ground was, that the affiant should 
have sworn that the debt was due. He did so expressly. As a third ground 
for dissolving the attachment, it was alleged, that the affiant should have sworn, 
positively, that the defendant resided out of the State of Louisiana, and should 
not have qualified his affidavit. The affidavit states, that said Farior resides 
out of the State of Louisiana, having acquired no legal residence in the State. 
The statement of the reason for considering the defendant a non-resident, does 
not vitiate the affidavit; but, on the contrary, being true, for it is not contradicted, 
makes the affidavit more satisfactory. The court, therefore, properly sustained 
the attachment. 

The defendant plead that the note had been extinguished by the sale to the 
plaintiff, H. W. Farley, of real property in the State of Alabama; and that 
there was a balance of three hundred and fifty dollars in his favor, against the 
plaintiff, for which he sued by reconvention. He propounded interrogatories 
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to the plaintiff, H. W. Farley, as to their transactions with regard to the real 
property alleged to have been sold to him. We have examined carefully the 
interrogatories and answers, and are of opinion with the district court, that the 
answers are responsive to the interrogatories, and do not go beyond them. The 
answers entirely exonerate the plaintiff from the claim in reconvention, and 


show that the note upon which the suit is brought, is credited with all that walt “?. 


justly due by the plaintiff to the defendant. 
The judgment of the district court is affirmed, with costs; but without the 
damages claimed for a vexatious appeal. 
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Enos J. Look r."WiLLiAM Mays. 


The transcript of a record from a district court, containing a mandate from the Supreme 
Court, is legal evidence of the mandate. 


PPEAL from the District Court of Caddo, Olcott J. Thomas T'. Land, 
for plaintiff. L. P. Crain, for defendant. The judgment ofthe court was 
pronounced by 
Preston, J. This appeal is brought before us without evidence or statément 
of facts, as required by articles 601, 602 and 603 of the Code of Practice, and the 
appellant assigns for error, that there is no evidence in the record which justi- 
fies any judgment against the defendant, but the judgment informs us that. it was 
rendered by reason of the law and evidence. We are bound, therefore, to be- 
lieve that there was satisfactory evidence before the district court, for its 
rendition. 
On the trial of the cause, the plaintiff’s counsel offered in evidence, a trans- 


« cript of a record of the District Court of Red River County, in the State of Texas, 


to prove that the Supreme Court of the State of Texas had reversed the judg- 
ment of the district court in the case, and which reversal is the foundation of this 
action, to which the defendant’s counsel objected, on the ground that it was not 
the best evidence which could have been procured, the mandate of the Supreme 
Court, as transcribed in the record, being the copy of a copy, and that the man- 
date to prove the fact for which it was offered ought to have come directly from 
the clerk of the Supreme Court. The court admitted the record in evidence 
and the defendant excepted. . 

A transcript of a record of one of dtr district courts, containing a mandate of 
our Supreme Court, duly certified, is legal evidence of that mandate, and has 
always been so received. We have nothing to show, that such atranscript would 
not be evidence of a mandate of the Supreme Court in the State of Texas. The 
transcript was therefore properly received in evidence. 

The case presents no other question, and the judgment of the district court is 
therefore affirmed, with costs. 
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» James B. Stewart v. Pruett and WILLIAMS. 


Where joint trespassers have been permitted to sever in their answers, and separate verdicts 
have been rendered against each, the court cannot enter up a judgment against them in ~ 
solido. The judgment must follow the verdict. C. P. 541. 

An objection that the jury did not write their verdict on the petition cannot be made in the 
Supreme Court. If important, the error should have been corrected in the district court. 

The assignment of a reason in writing out the verdict of a jury, does not vitiate the verdict. 

In an action of damages for a trespass, in which the plaintiff had sued out an injunction 
against the defendants, the violation of the injunction by continuing the trespass, is a just 
reason for increasing the damages. 


PPEAL from the District Court of Morehouse, Copley, J. D. Newton, for 
A plaintiff. Robertson and Boatner, for defendants. The judgment of the 
court was pronounced by 

Preston, J. The plaintiff sued the defendants for damages for trespass, in 
disturbing him in the possession of some lumber, in the town of Bastrop. He 
obtained an injunction againsttheir acts, and complained in a supplemental peti- 
tion, that they were violating the injunction, and the fact appeared, especially as 
to Pruett, by the sheriff’s return. 

The defendants severed in their answers, but each plead that the suit had been 
settled, with some other immaterial matters. They severed, also, in the trial of 
the case, and a verdict was rendered against Wilkins for twenty-five dollars, and 
against Pruett for fifty dollars damages, and for violation of the law, fifty dollars. 
The district court allowed the severance in the trial, and yet entered up a judg- 
ment in solido against the defendants, for one hundred and twenty-five dollars 
and costs. 

This is assigned as error, and we think the assignment must prevail. The ver- 
dicts are general, and the Code of Practice expressly requires, that judgment 
should be given pursuant to the verdict. Article 541. The defendants were un- 
doubtedly liable, in solido, for their joint trespass, but for some reason, which 
does not appear in the record, they obtained separate trials, and the juries, for 
some cause, fixed different liabilities for each, by separate verdicts. The rule of 
law, that the judgment must follow the verdicts, must prevail. 

Many other errors have been assigned, which we have carefully examined, 
and think they cannot prevail in this court, as that the verdict against one of the 
defendants was not written on the petition, If important, it should have been 
corrected in the district court. So the jury gave a reason for part of their verdict 
against one of the defendants. It was unnecessary; but utile per inutile non 
vifiator. It is said, the reason given ‘for the violation of law” is bad. On the 
contrary, the plaintiff having taken the legal and civil remedy of an injunction, 
to arrest the injuries which the defendants were causing him, the violation of the: 
injunction, by continuing the trespass, was an aggravation of the injuries, and a 
just reason for increasing the damages. 

Motions for new trials were made and overruled, no bills of exception were 
taken, the case comes up without evidence in writing, or statement of facts. We 
are thus unable to judge, whether the newly discovered evidence was a sufficient 
ground for a new trial or not. One of the defendants swears, that the jury did not 
believe his witness to material facts, and that he had discovered another witness 
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to the same facts. The newly discovered testimony was therefore merely 
cumulative, and would not be a ground for a new trial, unless, perhaps, under 
very extraordinary circumstances. 

The judgment of the district court is reversed, at the costs of the appellee, 
and it is decreed, that the plaintiff recover from Mitchell J. Wilkins, 
twenty-five dollars, and from Adam Pruett one hundred dollars, and that the 
defendants be condemned, in solido, to pay the costs of the district court. 


JouN Frazer v. D. M. Prircuarp, Sheriff, et al. 


The plaintiff had purchased a tract of land in the name of his two minor children, reserving 
the usufruct for his wife during her life. A creditor, who had obtained judgment against 
him prior to the date of the purchase, caused the land to be seized on execution. There 
was no satisfactory evidence that the plaintiff was indebted tohis children. Held: That the 
purchase of property, in the name of his children, was a simulation, which the creditor might 
disregard, and cause the property to be seized. 


PPEAL from the District Court of Catahoula, Barry, J. McGuire and Ray, 
for plaintiff. O. Mayo, for defendants. The judgment of the court was 
pronounced by 

Rost, J. The plaintiff in injunction, John Frazer, purchased a tract of land 
in the name of his two minor children, and inserted a stipulation in the act, that 
his second wife, the step-mother of the minors, should have the usufruct of it 
during her natural life. He paid part of the price cash, and gave for the 
remainder his promissory notes, which, we infer from the evidence, have been 
nearly paid in full by him. B. McFeely, who had obtained a judgment 
against Frazer before the date of this purchase, caused the land to be seized 
as his property, and Frazer enjoined the sale in the name of his children, 
on the ground that the land belonged to them. After hearing, the injunction was 
dissolved, with damages, and the seizing creditor allowed to proceed under his 
execution. The plaintiff has appealed. 

There is no satisfactory evidence in the record that Frazer was indebted to 
his children, and the purchase does not purport to be made as an investment of 
their funds. [fit had been, what right had the tutor to stipulate that their step- 
mother should retain the usufruct of the property. It was clearly a sale made 
to him, under which the minors acquired no right adversely to his creditors. So 
far as creditors are concerned, the case stands as if the sale had been made to any 
other person, and the price paid by the plaintiff. This is a simulation of a pecu- 
liar kind, but it is, nevertheless, simulation. As a general rule, any false desig- 
nation of parties in a deed is a simulation, and any third person, having an inter- 
est may, at all times, and in all forms of action, show the truth which the simu- 
lation conceals, and avail himself of it. 

The rights of the minors, if any they had, are sufficiently secured by the legal 
mortgage which the law gives them on the property seized. 

Judgment is therefore affirmed, with costs. 
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EpwarpD Dorsey & Co. v. D. M. Pritcnarp, Sheriff, et al. 


A lease of lands, houses or tenements, has no effect against creditors, unless the same has 
been recorded as required by law, in cases of sale of real property. 


PPEAL from the District Court of Catahoula, Barry, J. O. Mayo, for 
plaintiffs. McGuire and Ray, for defendants. The judgment of the court 
was pronounced by 

Rost, J. This is a suit by injunction, in which the plaintiffs seek to prevent 
the sheriff from selling certain improvements upon a town lot which he seized 
under execution, at the suit of H. Pargoud v. Charles O’ Reilly, and also the 
unexpired lease of said lot. It is in evidence, that some years ago, Mrs. O’ Reilly, 
who is not shown to be separated in property from her husband, took a lease of 
the lot for ten years ; the consideration of which was, that she should erect upon 
it certain buildings, which were to remain to the lessee at the expiration of the 
lease. Those buildings were put up by O’ Reilly himself, and, two years after, 
Mrs. O’ Reilly transferred the lease to the plaintiffs, with the consent of the 
owner of the lot; after this transfer, Pargoud caused the buildings and the 
unexpired term of the lease to be seized, and the plaintiffs enjoined the pro- 
ceedings. After hearing, the injunction was perpetuated, and the defendants 
appealed. 

Many questions have been raised in argument, which it is unnecessary to 
notice. Neither the lease, nor the transfer of it, were recorded as required by 
the act of the 20th of March, 1806. Bul. and Cur. 539. Those acts have 
therefore no existence against creditors; and, as it is conclusively shown that 
the buildings were put up by O’ Reilly, and belong to him, they may be taken 
in execution for his debts. The effect of the sheriff’s sale will be to annul the 
lease, as if the land itself had been sold. 

It is therefore ordered, that the judgment in this case be reversed and the 
injunction dissolved, so far as to allow the sheriff to proceed, under the execu- 
tion in his hands, to sell the buildings and improvements seized by him. It is 
further ordered, that the judgment be affirmed, so far as it perpetually enjoins 
the sale of the unexpired term of the lease. It is further ordered, that the 
plaintiffs pay costs in both courts. 


a . Oren a 


R. W. PRATER et al. v. D. M. PriTcHarp, Sheriff et al. 


Whoever undertakes to shield the property of another from the pursuit of his creditors, is 
properly subjected to the rule “ omnia presumuntur contra spoliatores.” 

Where a party interrogated on facts and articles answers evasively, the interrogatories are 
to be taken as confessed against him; and where the object of the interrogatories is to 
ascertain the amount of a sum of money paid to him, the largest sum, about which inquiry 
is made, will be taken as the true amount. 


PPEAL from the District Court of Catahoula, Barry, J. James G. 
‘Taliaferro, for plaintiffs. Mayo and Hendry, for defendants. The judg- 
ment of the court was pronounced by 


ye 
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Rost, J. Copley, as assignee of Jacobs, a judgment creditor of Robert H. 
Hanna, caused to be seized, under execution, a tract of land, as the property of 
his debtor. The plaintiff, in his own right and as administrator of his brother's 
estate, enjoined the sale, alleging that the land belonged to him, and to his brother’s 
succession, jointly; the injunction was perpetuated by the district court, and the 
defendants appealed. The seizing creditor, in his answer, averred the owner- 
ship of the land to be in Hanna, and propounded interrogatories to the plaintiff 
to establish that fact; the plaintiff objected to answering, but was very properly 
ordered by the court to do so. It results from his answers, that he and his bro- 
ther purchased the land from Scott, and that, subsequently, they entered into a 
contract with Hanna, by which they gave him possession of the land, and agreed 
to make him a title as soon as he paid them $800. Under that agreement, 
Hanna occupied the land, and had been in possession four years at the time of 
the seizure. Many of the interrogatories annexed to the defendants answer, 
were propounded with a view to ascertainhow much Hanna, or others for him, 
had paid upon the land; when and how it had been paid; but all the answers of 
the plaintiffs to those interrogatories are perversely evasive, and evidently shaped 
so as to shield Hanna’s property from the pursuit of his creditors. Whoever 
assists in the work of spoliation, becomes properly under the rule omnia presumun- 
tur contra spoliatores. When to the interrogatory, whether Hanna, or any one 
for him, has paid as much as $550, or $500; or as much as $450, or $400; or 
as much as $350, or $750, the amount of the price agreed upon, less $50, he 
answers, “that he supposes he has ; thathe does not know exactly how much has 
been paid; thinks $500, or thereabout.’’ It is our duty ‘to take the interrogatory 
for confessed, tothe amount of the largest sum, and to consider it proved that the 
price has been paid within $50. 

The just rights of Hanna's creditors cannot be defeated - an understanding 
between him and his vendors, that the small balance due shall remain unpaid. 
We are of opinion, that upon payment of that balance to the plaintiffs, Copley 
will acquire the right to subject the land in-controversy to his execution. 

It is therefore ordered, that the judgment in this case be reversed, and the 
injunction dissolved. It is further ordered, that upon the defendant, Copley, 
paying to the plaintiff the sum of $50, the sheriff be allowed and ordered to pro- 
ceed in the sale of the land, seized under the execution in his hands. It is further 
ordered, that the plaintiffs pay costs in both courts. 
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Louisa Hanna v. D. M. Prircuarp, Sheriff, et al. 


Property purchased in the name of the wife during the marriage, belongs to the community, 
and is subject to the payment of the community debts, unless the wife shows that it was pur- 
chased with funds belonging to her, of which she had the administration at the time, or that 
she was separated in property from her husband. 


.Where property purchased in the name of the wife, has been seized on execution as com- 


munity property, and the wife, in support of her claim to it, sets up a judgment of separa- 
tion of property between herself and husband, the seizing creditor may show the nullity 
of the judgment by all kinds of legal evidence. 

A judgment of separation of property between husband and wife is null and void, where 
there was no basis forthe action, the husband not having been indebted to tlfe wife. 

Where an act of donation from a third person to the wife, was a real contract, and intended 
by the parties to be binding, it cannot be disregarded by the creditors of the husband, and 
‘the property donated seized on execution against him. They must resort to a direct action 
to annul such an act. 
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James G. Taliaferro, for plaintiff, contended: ist. That the plaintiff a 


having introduced her judgment in evidence, solely to sustain her allegation that 
she is separate in property from her husband, and not to show her right to any 
property that ever belonged to her husband, or which was acquired through or 
by an execution issued on her judgment, and not even naming the word judg- 
ment in her petition, as incorrectly stated in defendant's answer, the defendant 
had no right, under such circumstances, to set up against her judgment the alle- 
gation that it was fictitious and fraudulent. I endeavor to sustain this position by 
the following argument: By reference to all the cases reported, touching contro- 
versies between married women and the creditors of the husband, it is found, 
with only one exception, the case of Bertie v. Walker, 1 R. R. 431, that in 
every case where the creditor was allowed to set up, incidentally and collaterally 
against the wife’s judgment, the allegation of fraud and collusion, the circum- 
stances under which such allegation has been allowed, fall distinctly under one 
or more of the following heads, which were set forth in a motion to strike out, 
and which, for convenience, I beg leave to repeat here: Where the wife is 
endeavoring to enforce her judgment against the property of her husband to the 
detriment or injury of the creditors of her husband; or, where she alleges title 
to the property seized by the creditor, under and by virtue of her judgment and 
proceedings under it against her husband; or, where the wife is seeking to 
enforce her judgment against property in the hands of third persons, by virtue of 
a tacit lien, or otherwise, arising from her judgment. None of these conditions 
occur in the present suit. The following lists comprise all the cases that I have 
been able to find in our reports, and I believe they embrace all: 1st. Turnbull 
v. Davis, 1 N. S. 568; 2d. Buissonv. Thompson, 7 N.S. 460; 3d. Beard v. 
Pejeau, 8 N.S. 459; 4th. Serapum v. Lacroix, 1 L. R.373; 5th. Deblanc v. 
Deblanc, 4 L.R. 419; 6th. Eastin v. Eastin, 10 L. R. 197 and 198; 7th. Fen- 
nessee V. Gonselm, 11 L. R. 419, Revocatory suit; 8th. Muse, Syndic v. Yar- 
horough, 11 L. R. 521; 9th. Bostwick v. Gasquet et al.11 L. R. 534; 10th. 
Dimitry v. Pollock, 12 L. R. 296; 11th. Adams v. His Creditors, 14 L. R. 415; 
12th. Brassac v. Ducros, 4 R. R. 335; 13th. Dugas v. Her Husband, 6 R. 
R. 527; 14th. Oliver v. Oliver, 6 R. R. 36; 15th. Fulton v. Fulton, 7 R. R. 
73; 16th. Gates et als. v. Legendre, 10 R. R. 74. 


In all the above cases, the facts and circumstances fall under one or more of 


the above heads. 

The circumstances of the case at bar, ure entirely different from all the fore- 
going. The following list includes all the cases that bear any analogy to the one 
before the court, viz, lst. Hickey v. Duplaniier, 4 L. R. 315; 2d. Bertie v. 
Walker, 1 R. R. 431; 3d. Darock v. Darcy, 6 R. R. 342. 

The first of these cases fully sustains the ground I take in the present case, 
that the creditor can only attack the wife’s titles by a revocatory suit. That case, 
Hickey v. Duplantier, seems to have settled the doctrine, that where the wife 
holds property under deeds made to her after a separation of property, such 
deeds can only be set aside, if they be simulated and fraudulent, by a suit for 
that purpose. . 

The second case, Bertic v. Walker, seems to sanction the opposite opinion. 
ut the doctrine in that case is, clearly, not sustained by the opinion of the court. 
in the third case, (Darock v. Darcy) decided about two years afterwards, where 
the court says, ‘admitting that the appellant can, in this way, (by direct seizure, ) 
attack the validity ofa judgment rendered by a competent court, which may well 
be questioned, &c.”” The principles laid down in this case, seem to accord with, 
and confirm those announced in Hickey and Duplantier. It is contended, on the 
part of the plaintiff, that under the circumstances in this case, she cannot be 
required to sustain, contradictorily with the creditors of her husband, the validity 
of her judgment of separation; and that the present case is not one in which 
the creditors can set up, incidentally, against that judgment, fraud and collusion. 

2d. That the defendant, by admitting that Tidwell sold the three slaves, and 
contending that he conveyed them to Robert H. Hanna, thereby asserts that 
deed to be a real, but fraudulent conveyance. Ifa real, but fraudulent act, it 
can be set aside only by a suit to annul. The same remarks apply to the dona- 
tion under which the plaintiff holds the slave Venus. , 

3d. That, under the circumstances of this case, the rule'strictly applies, that 
the nullity of a judgment cannot be set up by persons not parties to it. The 
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plaintiff’s motion to strike out, was overruled by the lower court, and a bill of 
exceptions taken. 

I shall now briefly notice the objections urged «gainst the validity of the wife's 
judgment of separation of property, to the defence of which, the plaintiff was 
forced by the ruling of the court below. That no judgment by default was 
taken against the defendant, Robert H. Hanna. It is admitted that the minutes 
of the court do not show that a judgment by default was taken. But itis shown, 
both by the judge’s and clerk’s docket, for the June term, 1848, (the term at 
which the plaintiff obtained her judgment,) that a judgment by default was taken 
at the proper time. The omission of the clerk to enter the default on the min- 
utes, cannot prejudice the party taking it. Further, the judgment finally recites 
that “the judgment by default not having been set aside, &c.” This corrobo- 
rates the entry on the judge’s and clerk’s dockets, and makes it clear, that a 
judgment by default was taken. These dockets were introduced to show, that 
the non-appearance on the minutes of the taking a default, was not the fault of 
the plaintiff, and were not intended to contradict {he minutes. It was admissi- 
ble surely, to make this showing, that the wife had no just rights or claims 
against her husband. The evidence shows that she had. That the judgment 
became null through delay in executing it. Our laws do not prescribe any speci- 
fic time within which the wite shall proceed to execute her judgment. See 
Fulton v. Fulton, 7 R. R. 73. In that case, sufficient diligence, the court said, 
had been used, where the execution issued about four months after the rendition 
of the judgment. In the present case, execution issued within less than four 
mouths from the date of the judgment. That the plaintiff’s’ judgment was not 
advertised according as required by law. The evidence shows that it was. By 
agreement of counsel, the clerk, in making up the transcript, was allowed to 
omit copying two of the advertisements and to certify the filing of the gazettes 
in evidence on trial. That the sheriff's return upon the execution does not show 
that a demand was made of the defendant to show property, and of the plaintiff 
to point out property, &c. The articles 726 and 727 of the Code of Practice, 
being introduced under the head of capias ad satisfaciendum, their provisions 
seem intended more particularly as preliminary steps to the issuing of the capias, 
in order that it might clearly appear that the debtor, before his incarceration, had 
no property, out of which the judgment could be satisfied. But, givingthose arti- 
cles the most general application that they are susceptible of, they can properly 
be only applied to cases where parties directly interested might be injured by 
the non-fulfillment of their provisions, as in the case of sureties on bonds, &Xc.; 
or in the case of the judgment creditor, at whose instance the execution issued, 
and who might have pointed out property of his debtor, if he had been called 
upon. The plaintiff, as the judgment creditor in the present case, is the only 
one to complain, and she could not complain, unless through the omission of the 
sheriff, to call upon her to point out property, she had been injured. The 
defendant himeelf, distinctly avers, that Robert H. Hanna “has no property or 
means. His own judgment remained dormant from June, 1848, to July or 
August, 1850, because ‘Robert H. Hanna, had no property or means” out of 
which his judgment could be satisfied ; and he seeks now to make his debt out of 
the property of the plaintiff, because his debtor has nothing. But suppose the 
plaintiff's execution had been returned by the sheriff, strictly in conformity with 
those articles; in what better condition would it have placed her husband’s cred- 
itors. Such a return would not have precluded the plaintiff from afterwards 
issuing another execution and seizing her husband’s property, if any could be 
found. Such a return would not have satisfied’ her judgment, or left a cent the 
more for her husband’s creditors. By the return that was made upon the exe- 
cution, it is seen, there was no property of Hanna out of which judgments 
could have been satisfied; a fact well known to the defendant, and by a know- 
ledge of which, it is difficult to see how he could be benefitted, come in what 
way soever it might. Then where is the:necessity of the sheriff’s return, show- 
ing that he called first upon the defendant, and then upon the plaintiff, to show 
property? ‘Ler neminem cogit ad vana.” 

But it is respectfully urged, that the issuing of the execution, within a reason- 
able time, is a showing of sufficient diligence on the part of the wife, and that the 
manner of the sheriff’s return upon that execution, is wholly indifferent, and 
does not create lacheson her part. And lastly: That the Code of Practice does 
not require sheriff's returns upon executions, in all cases, to pursue strictly the 
provisions of articles 726 and 727, is clear, from the general tenor of those parts 
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of the code which treat of the execution of judgments, adjudication, &c., and 
especially from articles 711 and 712, where we meet with these expressions : 
“return of execution, no property found,’’ and “return of the execution, no 
property found belonging to the debtor.” Icontend, that according to these arti- 
cles, 711 and 712, returns, such as those just quoted, would amply fulfill the 
law in all cases, except where, by special laws founded upon particular reasons, 
greater formality is required ; and I respectfully submit, that no special provision 
of law requires, in cases like the one under consideration, a more formal return, 
than the one that is made on the execution issued by the plaintiff, on her judg- 
ment. 

I’. Phelps, on the same side. 

O. Mayo, for defendants, contended: This suit originated in the seizure of 
a number of slaves, as the property of R. H. Hanna, to satisfy a writ of fiert 
facias issued in a judgment rendered in the suit of Jacobs, use of Coply, against 
said Hanna. 

The plaintiff, wife of defendant in execution, enjoined the sale of this property, 
and sets up, io her petition for injunction, that she is legally separated in pro- 
perty from her husband, and that the slaves seized, are her own separate 
property ; to establish which, on trial, she introduced a title, derived from Tid- 
well, to three of the slaves, and an act of donation, executed by Robert D. Percy, 
for the other. 

The defendant sets up in his answer, that the pretended judgment of separa- 
tion between plaintiff and her husband, was, and is, an absolute nullity, even 
between the parties thereto, and is wholly without legal force or effect as to 
third persons; for the reasons, that the wife had, in fact, no rights against her 
husband. The judgment in separation suit, was rendered on illegal evidence, 
(that of her father taken ex parte,) that the pretended judgment was never exe- 
cuted or enforced in a legal manner; and further answering, defendant sets forth 
and alleges, that the transfers to Mrs. Hanna, were disguised and simulated 
transactions ; that Mrs. Hanna had no money or means with which she could 
have paid the price; that the price was, in fact, paid by the husband ; that the 
apparent donation from Percy, was not, in truth, a donation, but a disguised sale, 
Percy having long since been paid the price by Hanna, and that the whole 
scheme, commencing with the suit for separation, was an artifice resorted to, to 
disguise the real title, and place the property out of the reach of Hanna’s cred- 
itors. 

The first inquiry then is, upon what evidence was the judgment of separation 
based. ‘That on page 22, consists in what purports to be a receipt, signed by the 


husband, R. H. Hanna, by which he acknowledges to have received $600 of © 


his wife’s money, from R. W. Thompson, her father. That on page 30, pur- 
ports to be an er parte affidavit of said Thompson, wherein he states, that he 
gave to his daughter, at the time of her marriage, in money and furniture, eight 
hundred dollars ; five hundred dollars being in money, and three hundred dollars 
in articles of furniture ; and that the money was appropriated to her use. 

On trial of this suit, the receipt above referred to, was offered and received 
by the court, and a bill ofexception retained. James Thompson, plaintiff's brother, 
was introduced to sustain the judgment of separation. He states that Hanna went 
to St. Louis in 1848, in February; while there had a settlement with Mrs. 
Hanna’s father; was in the room with them at the time, their backs were 
towards him; saw no money ; “both had their pocket-books out as though they 
had money.” The court will notice that this occurred at the time the receipt 
is dated, 15th February, 1848. The suit for separation was filed the 9th March, 
1848. But twenty-three days, therefore, intervened between this parade of 
pocket-books and the filing her suit for separation. This fact, connected with 
the other evidence, raises the presumption, at least, that the scheme was devised 
with the express view of procuring evidence to sustain the suit for separation. 

The plaintiffs have totally failed to show any conversion of the wife’s property 
to the husband’s use, except the surgical instruments, and that was done in Mis- 
sissippi, where the common law prevails, and the personal property of the wife 
becomes the husband’s the moment he reduces it to possession. There is no 
evidence that the amount paid by Thompson for hire of the slaves, or rent of 
office, or the price of the tombstone, were ever charged to Mrs. Hanna; or 
that her money, to the amount of one cent, was ever, during their residence in 
this State, converted to the husband’s use. ‘There was, therefore, no basis for 
the judgment of separation. The judgment was never legally enforced by such 
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bond fide non-interrupted suit to obtain payment, as the law requires. No 
attempt was made by the sheriff to find property. No application was made by 
him to the plaintiff or defendant to point out the property. The law is not com- 
plied with by the mere formality of issuing and returning the writ; there must 
be a real attempt to execute it. : 

On the merits, it is shown by the testimony of Williams, that the money paid 
for the slaves purchased from Tidwell, came out of Dr. Hanna’s pocket. Mrs. 
Hanna was directly called upon by the pleadings, to show from what source she 
derived her means. She has totally failed to show that she had any. On the 
contrary, her own allegations in the separation suit, show, that if she had any, 
they were used by her husband; and the evidence shows, that what she had, 
was reduced to the husband’s possession before they removed to this State. 
The return on her execution shows she made no part of the judgment. 

Percy, in answer to interrogatories, states that he made the donation of the 
slave, Venus, to Mrs. Hanna, to prevent her from ever being seized again for 
Hanna’s debts; that he was paid her value by Dr. Hanna and Bradstreet ; and 
it was shown that Bradstreet was the partner of Dr. Hanna in the practice of 
medicine. 

The facts in this case are very similar to the case of Dopon v. Ward, sherift, 
decided at Monroe, October term, 1848, (not reported.) 


The judgment of the court was pronounced by 

Rost, J. In the suit of Jacobs, for the use of George W. Copley, v. Roberi 
H. Hanna, the sheriff seized four slaves, as the property of the defendant. 
His wife enjoined the seizure, on the ground that she was the owner of those 
slaves, having purchased three of them from D. F. Tidwell, after her separa- 
tion of property from her husband, and holding the other, under a donation, 
from R. D. Percy, to her. 

The seizing creditor, among other grounds of defence, alleges, that the judg. 
ment of separation of property, on which the plaintiff relies, was null on two 
grounds. Ist. That the plaintiff had no claim against her husband, which could 
be the basis of an action of separation of property. 2d. That if she had, the 
decree of separation had lapsed, for want of execution within the time required 
by law. 

The decree and proceedings had in the suit for separation of property, were 
adduced on the trial, and the plaintiff further offered as evidence, to substantiate 
the claims upon which the judgment had been rendered. The defendant intro- 
duced rebutting evidence, and the court, after hearing, dissolved the injunction 
with damages. allowing the sheriff to proceed under the execution. The plain- 
tiff has appealed. 

The three slaves purchased from Tidwell, were acquired by the plaintiff 
during marriage; they, therefore, belong to the community, and are subject 
to the payment of the community debts, unless the plaintiff has shown either that 
the slaves were purchased with funds belonging to her, and of which she had 
the administration at the time, or that she was separated in property from her 
husband. She has adduced, as the foundation of her title, the proceedings and 
decree in the suit for a separation of property. The defendant has, therefore, the 
right to show the nullity of the judgment in that suit, by all kinds of legal evi- 
dence. Collins v. Batterson, 3 L. R. 245. 

We are not prepared to admit, that the first ground of nullity is tenable. Exe- 
cution issued upon the judgment of separation within a reasonable time, and 
was returned by the sheriff, ‘‘no property found.” It not appearing that the 
husband was possessed, at the time, of property subject to seizure, this return 
would probably be sufficient to prevent the lapsing of the judgment; but we 
are of opinion that the second ground is well taken.. The claim for a separation 
of property is based exclusively upon the allegation, that the husband. had 
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received, during marriage, and converted to his use, large sums of money 
belonging to the petitioner, and that the disorder of his affairs induced her to 
believe that her rights were in danger. We are compelled to say, that she has 
failed to prove thatgllegation by legal evidence. The testimony of her father 
must be entirely disregarded; that of her brother is too vague and uncertain to 
be relied on, and the receipt given by her husband does not, by itself, make 
proof. There having been no indebtedness from her husband to her, the action 
of separation had nothing to rest upon, and the judgment rendered therein is 
null and void. Theslaves sold by Tidwell are, therefore, community property, 
and subject, as such, to the defendant’s execution. It is otherwise with the 
slave given to the plaintiff by Percy. Although not separated in property, she 
was capable of receiving by donation, and the act under which she holds, is a 
real contract, intended by the parties, and by Hanna, to be binding. Whether 


the true consideration of that contract was such a fraud upon the creditors of 


Hanna as entitles them to avoid it, is a question which could only have been 
inquired into in a direct action. 

It is therefore ordered, that the judgment, so far as it dissolves the injunction 
arresting the sale of the slave, Venus, be reversed, and that the injunction to sell 
that slave be reinstated and made perpetual. It is further ordered, that the judg- 
ment be otherwise affirmed, the plaintiff paying the costs of the district court; 
and those of this appeal, to be paid by George W. Copley. 


SARAH CABRARA v. W. H. DinkGRAVE, et al. 


Where the real amount in dispute is less than three hundred dollars, and there is added toit a 
claim for five hundred dollars for damages, evidently fictitious, the appeal will be dismissed 
by the Supreme Court for want of jurisdiction. 


PPEAL from the District Court of Ouachita, Copley, J. McGuire and 
Ray, for plaintiff. Garrett and Ludeling, for defendants. The judgment 
of the court was pronounced by 

Preston, J. The plaintiff enjoined an execution against her husband, for 
less than two hundred dollars. To obtain the injunction, she gave bond and 
security in the sum of two hundred dollars. She enjoined the execution on 
the ground, that the tract of land seized, and about to be sold, belongedto her. She 
alleged that it was given to her by her husband, in payment of her paraphernal 
rights, to the amount of two hundred and fifty dollars, and we have no other 
evidence of the value of the land. 

The appellees have moved to dismiss this appeal, on the ground that this court 
has no jurisdiction, the amount in controversy being less than three hundred 
dollars. The motion must prevail. 2d Ann. 793, 911. Code of Practice, art. 
570. 9R.R. 7. 

It is true the plaintiff, in the injunction, claimed five hundred dollars damages. 
The claim was evidently fictitious, and cannot give this court jurisdiction. 

Tbe appeal is dismissed at the cost of the appellant. 
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WituiaM F. Mason v. J. M. STeEwarr. 


Where, from the circumstances, a party must be presumed to have had knowledge of a 
jadicial proceeding against him, and for years made no objection to the authority of the 
attorneys at law who represented him, he will not be permitted to avoid the legal effects 
of that proceeding,upon his affidavit denying the authority of the attorneys who represented 
him. : 

PPEAL from the District Court of Franklin, Barry, J. McGuire and Ray, 

for plaintiff, contended: The only questions raised by the defendants in 

the court below, were: First, that the partnership of Stewart and Grayson was 

not a commercial one; or, if it was, that the note sued on was given for the use 
of it. Second, that the note is barred by the prescription of five years. 

1st. ‘The testimony of Grayson proves, that the commercial partnership of 

Stewart and Grayson existed at the time the note was executed, and the partner- 

ship signature to the note is strong prima facie evidence that it was for a part- 

nership transaction; besides, the mortgage executed in favor of Stokes, the 
payee, on the 12th March, 1840, to secure the payment of this note, recites the 
partnership and the éxistence of this note as a partnership debt. The general 
denial admits the signature to the note, as alleged in plaintiff’s petition; that 
allegation is, that the commercial partnership made the note by signing their 
partnership name, Stewart and Grayson ; besides, this partnership is proved by 
all the witnesses to have been a commercial one; and there is no allegation 
of defendant, or pretence of proof to the contrary, to create a doubt on the sub- 
ject. Story on Part. § 102, 107. Commercial partners are bound in solidg. 

12 L. R. 232. 4 L. R. 49, 50. ** 
2d. The note sued on fell due the 1st January, 1842, and the citation in this 

case was served on defendant on the 27th October. 1848. It was, therefore, barred 

by the prescription of five years, unless plaintiff shows an interruption of prescrip- 
tion, within five years from the service of citation in this case. In order to show 
an interruption of prescription, plaintiff introduced the record of a suit of Wil- 
liam F. Mason v. Stewart and Grayson, instituted in Caldwell patish, on the 
14th of November, 1843, on the note sued on in this case; in which case 

Stewart, defendant in the case now before the court, appeared by his counsel, 

Garrett and Sharp, and filed an answer on the 7th December, 1843. The 

record of this suit was offered and received in evidence, without objection. 
After plaintiff had closed his evidence on the trial of this case, defendant offered 

in evidence his own affidavit, denying that he ever authorized any attorney to 
appear for him in the case of William. F. Mason v. Stewart and Grayson; and, 
particularly, that the answer filed by Isaiah Garrett, as attorney for him, on the 
2d December, 1843, was authorized by him. Plaintiff objected to the reception 

of this affidavit in evidence, but the court received it, and the plaintiff reserved a 

bill of exceptions. Before noticing the points raised in the bill of exceptions, we 

uld ask the attention of the court to the facts pertinent to this point, disclosed 
by the record. This suit is based on the original note of $1420, and not on the 
record Of the suit in Caldwell parish. Before this case was put at issue, 

defendant filed a prayer of oyer on the 4th December, 1848, which plaintiff . 

answered on the same day, by filing the entire record of the suit from Caldwell 

parish, as will appear by a statement of the facts contained in the bill of excep- 
tion; afterwards, at the next term of court, 3lst May, 1849, defendant filed his 
answer. On the 28th November, 1849, more than a year after the answer to 
the prayer of oyer had been filed, including the Caldwell suit, defendant made 
the affidavit given in evidence, but it was not communicated to the opposite party, 

nor filed in the case, until the case was on trial on the 20th November, 1850, a 

year after it had been sworn to, and two years after defendant had been apprised 

of plaintiff’s intention of using the suit from Caldwell parish in evidence. 

The grounds of objection to defendant’s affidavit, as contained in plaintiff’s 
bill of exceptions, are: 1st. That a party to asuit could not be allowed to make 
evidence for himself, nor be a witness in his own cause on the trial. 2d, That 
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no allegation was made in the answer that the counsel were not authorized to 
uppear in the ease from Caldwell parish, although there was full notice given in 
answer to the prayer of oyer, that this suit was to be used as evidence for plain- 
tiff. 3d. That the Jaw only authorizes defendant to deny, under oath, the 
authority of counsel who appears for him in a case, wherein the record contain- 
ing such, is alleged on by plaintiff. 4th. That allowing the affidavit on the trial, was 
taking the plaintiff by surprise. 

These objections may properly be considered all together. It seems to be 
well settled by the uniform decisions of our court, that when a duly licensed 
attorney at law brings a suit, his authority to do so cannot be questioned by the 
opposite party, unless sufficient grounds be stated, under oath, to support the 
plea; and this objection is always made in the pleadings, and is in the character of 
a plea inabatement. 4 R.R.25. 9 M. R. 88. 10 Ib. 638. Italso seems to be 
well settled, that an attorney’s authority to acknowledge service of citations, 
petitions or rules, and his appearing to defend suits, will be presumed unless 
denied, under oath, by the person for whom he acts. This denial, in all the 
cases reported in our books, is made in the pleadings, in some shape or other, 
before the trial. 8 N. S.9232 to 236. 2d Ann. 840. 4 Ib. 247. C.P. 177. 
10 L. R. 193. As to service of citation of appeal, see Ist Ann. 398. Ib. 258. 
12 R. R. 97. - 

When the record or judicial proceedings in which the attorney has appeared, 
is made the foundation of plaintiff’s suit, or referred to in his petition, there can 
be no dqubt but that defendant, if he deny the authority of the attorney who 
appeared for him in such record, he must do so in his pleading, and make the 
necessary oath as part of his pleading, in order to put plaintiff on proof of the 
attorney’s authority. In the case before the court, we contend, that although 
the suit in Caldwell parish, in which the attorney appeared for Stewart, was not 
set forth in plaintiff's petition, yet it was produced and filed in answer to defen- 
dant’s prayer of oyer, and was on file in the case when defendant filed his 
answer; he was, therefore, bound to notice it, and was thereby notified that 
plaintiff would use it in evidence. This is a much stronger case than that of 
Thompson v. Milne, 4th Ann. 208. But defendant did not notify plaintiff at 
any time, either by the pleadings or otherwise, that he would deny the authority 
of the attorney until plaintiff had closed his evidence on the trial of this case. 
Under such circumstances, it was then too late to present the affidavit creating 
that issue. We look on the affidavit, not in the character of evidence to be pro- 
duced on the trial, but as a part of the pleadingy creating an issue and shifting 
the burthen of proof. ‘To allow this affidavit as evidence on the trial, would be 
a violation of that rule of evidence that a party in interest in a suit, cannot be 
allowed to be a witness in the case, on the trial, or to make evidence in any 
way. We think the affidavit ought to have been rejected, and the legal pre- 
sumption, that the attorney was authorized, ought to have been allowed its full 
force. 

In the case of Ducton v. Noyes, 6 Johnson’s N. Y. Reports, 300, the question 
was very fully discussed by Kent, C. J. in delivering the opinon: Whether, if 
un attorney of the court appears for the defendant, to a writ which had been 
sued out, but not served, and he, afterwards, confess judgment without having 
been employed or authorized by the defendant, it would be binding on the 
defendant; and the court held, Van-Ness dissenting, that it would, and that. in 
such case, the defendant would have to look to the attorney for damages; The 
court, however, say that they would allow the judgment to be opened 8o far as 
to enable the defendant to show his defence, but not to let the judgment loose 
its privilege. This rule seems to be such as to do justice to all parties; and if 
the court recognizes it in this case, the defendant cannot complain, as he will 
not be deprived of any equitable defence he may have against the note ; he would 
only be barred from his plea of prescription, which should not be entertained, 
unless he was clearly entitled to it. . ; 

The interruption of prescription, up to the,17th day of December, 1843, is 
clear, if the court considers that Garrett and Sharp, attorneys, properly appeared 
for defendant, Stewart, in the case in Caldwell parish. C C. 3484, 3516, 3517. 
If the court should consider the affidavit as properly admitted in evidence, we 
then submit that the affidavit is not sufficient, for the following reasons: The 
answer filed in the suit in Caldwell parish, for Siewurt, defendant, is signed by 
Garrett and Sharp, attorneys, and not alone by Isaiah Garrett. By reference 
to defendant’s affidavit, it will be seen that he states, generally, that he never 
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authorized any attorney to appear for him in said case; then he goes on to 
qualify by stating, ‘‘that the answer filed by Isaiah @arrett, for defendant, on 
the 2d December, 1843, (not the correct time, ) was done by said Garrett without 
the knowledge or authorization of the defendant.” A fair construction of defen- 
dant’s affidavit shows that he has reference only to Garrett. He does not pre- 
tend to deny that he employed Garrett and Sharp, or Sharp alone; the affidavit 
ought to have applied directly to the counsel who appeared; and as they 
appeared, and ought to have negatived the authorization to the attorneys who 
signed the answer, to put plaintiff on proof and to destroy the violent presump- 
tion created by the appearance of the attorneys, as to the certainty required in 
the affidavit. See Bonnefoy v. Landry, 4 R. R. 25. The plea of prescription 
cannot avail the defendant, even admitting that he did not authorize the appear- 
ance of the attorneys for him in the suit in Caldwell parish; as his co-defen- 
dant and debtor in solido, Grayson was legally represented in the suit in Cald- 
well parish, both by his attorney and by a curator ad hoc. All the legal points 
that bear upon the case before the court were fully discussed in the case of 
Millaudon v. Beazley, 2d Ann. 916. The interruption of prescription as to one 
debtor, in solido, interrupts prescription as to all the debtors in solido. C. C. 2092, 
3517. Hite v. Vaught, 2d Ann. 970. 

The suit in Caldwell parish was not solely for a foreclosure of the mortgage, 
it asked for judgment personally against defendants, in solido, and for a sale of 
the mortgage property ; and the judgment in that case was, that the mortgaged 
property be sold, reserving to plaintiff his personal rights against defendants, if 
the mortgaged property did not pay the debt ; ,hence this suit. Even if the suit 
in Caldwell parish had been a mere executory proceeding, it would have inter- 
rupted prescription. Erwin v. Lowery, 2d Ann. 315. Millaudon v. Beazley, 
Ib. 916. Stansborough v. McCall, 4th Ib. 327. 


O. Mayo and Rumage, for defendant, contended: This suit was instituted 
upon a promissory note, executed by Stewart and Grayson. The defendant 
pleads the prescription of five years in bar of the action, which plea was sus? 
tained in the court below, and plaintiff has appealed. An attempt is made 
to show an interruption of prescription by suit against the parties to the 
note and an order of seizure and sale rendered on the 2d December, 1843. The 
suit referred to, appears to have been instituted in the ordinary form, containing, 
however, a prayer for the seizure and sale of the property mortgaged, to secure 
the payment of the note. a of the parties were cited to answer to the 
suit; but it seems, when the™case was called, Isaiah Garrett was appointed 
attorney ad hoc to represent Grayson, who was an absentee; and that S/ewart 
being a connection of his, he took the responsibility of representing him also. 
Mr. Garrett therefore appeared for both parties, but for the purpose of contegt- 
ing the hypothecary action only. It does not appear that any citation was served 
upon him or either of the parties; and Stewart has declared, on oath, that he 
never authorized Mr. Garrett, or any one else, to represent or appear for him 
in that suit. The question then presents itself, did this appearance for Grayson, 
and the waivers made by Mr. Garrett, interrupt prescription as to the parties to 
the note? It is contended, on the part of Stewart, that it did not, for these 
reasons Ist. Because, had Grayson been present, and had the executory pro- 
ceedings been conducted against him, personally, prescription would not have 
been interrupted by such suit. See Harrod v. Voorhies, administrator, 16 L. 
R. 254% 2d. The appointment of attorney ad hoc, was irregular. A curator 
ad hoc, alone, can legally represent an absentee. C. P.116. CeC. 57. 3d. 
The curator cannot, by pleading to the merits, waive citation, which can alone 
interrupt prescription; nor can he waive any legal right of the party for whom 
he acts. C.C. 3517. 4 N.S. 680, and the cases there cited. 


The judgment of the court was pronounced by 

Rost, J. This action was commenced on the 27th of October, 1848, on a 
promissory note which had matured on the Ist of January, 1842. The only 
serious defence is, the plea of prescription. In order to show an interruption of 
prescription, the plaintiff introduced, in evidence, the record of the suit of Wm. 
fF, Mason v. Stewart and Grayson, the makers of the note, instituted in Novem- 
ber, 1843, in which Stewart, the defendant in this case, appeared, by his counsel, 
Garrett and Sharp, and answered the petition on the 7th of December, 1843- 
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‘The record was received without objets’ and after the plaintiff's evidence 
was closed, the defendant offered his own affidavit, denying that he ever autho- 
rized any attorney to appear for him in that case; and ‘particularly, that the 
answer filed by Isaiah Garrett, in the name of Garrettand Sharp, as attorneys for 
him, was not authorized by him. The plaintiff’s counsel objected to the recep- 
tion of this affidavit in evidence in that stage of the proceedings; but the court 
overruled the objection, and he took a bill of exceptions. The plea of prescrip- 
tion was sustained by the court, and the plaintiff has appealed. 

An affidavit, such as the defendant has made, has at times satisfied the court 
when the authority of the attorney was denied, in a case yet pending, and was 
made in the nature of a plea in abatement before judgment had been rendered, 
and any rights had been acquired by the party making the affidavit on the action 
of the attorney whose authority was denied. Here, the case in which the 
authority of the attorney is for the first time denied, was finally decided in 
1843; and the result of the decision on the issue made by the answer filed 
was, that some property mortgaged by the creditor in solido of the defen- 
dant, was seized and sold, and the debt extinguished to the amount of $600. 
That the defendant was so grossly negligent of his own affairs, as to have remained 
in ignorance of that fact ever since, or that the counsel who appeared for 
him, were so regardless of their duty or their oath, as not to have informed 
him, at an early day, uf what they had done for his benefit, if they were not 
originally authorized to act, are things which exceed the limits of rational 


belief. If, as we doubt not, the defendant was informed by his counsel of 


what they had done, and silently availed himself of the sale of the property 
of his creditor, in a case where no personal judgment had been rendered 
against him, the original want of authority is cured, and his appearance is 
sufficient to interrupt prescription. We have not failed to notice that the 
affidavit is artfully drawn up; and that while it is pressed upon us as cover- 
ing the whole ground, it is silent as to the subsequent knowledge of the rati- 
fication by the defendant. 

In the former suit $600 were made, and as it is not shown what the costs 
of that suit were, the whole amount must be deducted from the note at the 
date of the Sth of April, 1844. The plaintiff is entitled to judgment for the 
balance. 

{t is therefore ordered, that the judgment in this case be reversed, and that 
the plaintiff recover from the defendant the sum of eleven hundred and forty 
two dollars and fifty cents, with interest at the rate of ten per cent per annam, 
from the 8th day of April, 1844, till paid; and the costs in both courts. 


NoRMENT Cooper & Co. vo. WittiaAm M. Burns. 


The death of one of the part owners of a steamer, engaged in carrying property for hire, 
dissolvesthe partnership, but if the survivors continue running the vessel, they are liable 
as commercial partners. 


PPEAL from the District Court of Bossier, Jones, J. H. M. Spofford, 
for plaintiffs. A. Lawson, and S. W. Fuller, for defendant. The judgment 
of the court was pronounced by 
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Rost, J. The plaintiffs sue the defendant, as part owner of a steamer, on 
account of supplies furnished her, while she was employed in carrying personal 
property for hire, for the benefit of the owners. 

The defence is, that the boat was owned by, and navigated on account of the 
defendant and several other persons; that before any of the supplies, for which 
the plaintiffs claim payment, were furnished, one of the part owners died ; that 
the partnership was dissolved by his death, and that Hiram Wilson and George 
K. Runner, two of the part owners of the boat, continued to run her, without 
the consent of the defendant and in opposition to his wishes, and that he is not 
personally liable to the plaintiffs. 

The case is before us on the appeal of the defendant, from the judgment ren- 
dered against him, in conformity to the prayer of the petition. 

We think, with the district judge, that the defence is not sustained by the 
evidence. Whatever may have been the wishes of the defendant, the boat con- 
tinued to carry personal property, for hire, on his account, and he is liable to the 
plaintiffs as a commercial partner. 

Where a commercial partnership is created by contract, the death of one of 
the partners finally dissolves it, and the surviving partners, who do not give them- 
selves out to the world as commercial partners, after the dissolution, are not 
bound in solido with those who do; but in cases like this, the partnership results 
from the destination of the vessel, and as long as that destination is unchanged, 
the part owners who have capacity to bind themselves, continue bound as com- 
mercial partners, notwithstanding the death of any of them. 

The judgment is therefore affirmed, with costs. 


eee ees eee eeeeeeeeae—o_uoe_ee_TOTCO ee lee 


J. l. and J. D. Bryan v. T. A. GLass. 


The sale of improvements on the public land of the United States, to one who might claim a 
preémption, is a good consideration for a promissory note. 


PPEAL from the District Court of Claiborne, Jones, J. Spofford and Ray, 


for defendants, contended: This case presents but one legal question, and 
there is no dispute as to the facts of the case. 

Can a person who has resided on a piece of public land, until he has forfeited 
his right to all the preémption laws in favor of actual settlers on the public 
domain, sell the improvements made by him the¥eon, and enforce the payment 
of the price in our courts? The judgé of the court below, guided by what he 
deemed the true intent and meaning of the decisions of this court, thought not. 
and so we think. 

Tt has been repeatedly decided by this court, ‘‘ Improvements made upon the 
public lands of the United States, where the party making them is not ina 
situation to avail himself of the preémption laws, cannot form the object of a con- 
tract.” Jenkins v. Gibson, 3d Ann. 203. Wood v. Lyell, 4th Ann. 145. Hollon 
v. Sapp, Ib. 519. In all these cases, except the first, the plaintiffs had entered 
the lands from the United States, and was suing the defendants for possession, 
and the defendants now claiming pay for their improvements, and the first case 
is, in principle, the same. 

We have carefully examined the case of Price v. Curran, 5th Ann. 686, relied 
on by plaintiffs and appellants in the case before the court, and, we understand, the 
real question at issue and decided in that case was, that Curran, defendant, and 
maker of the note sued on, failed to show that Gammon, to whom the note was 
given, was not entitled toa right of preémption to the lands on which. the 
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improvements were made, at the time he sold the improvements, and that the 
court would presume that he was a settler in good faith, rather than a trespas- 
ser. This was all that was necessary for the court to decide in that case, and 
any other opinion expressed in the case, was mere obitu dictum. It is true that 
it is intimated in the opinion of the court, in this case, that if Curran was placed 
in a condition to acquire a preémption to the land, it might be sufficient to bind 
him to pay the note. It is worthy of remark, that this is the only decision 
that has thrown out the intimation that, placing the purchaser of an improve- 
ment in the situation to acquire the right of preémption, would make the con- 
tract binding in favor of a trespasser who sold it; in fact, we do not consider this 
case as going that length, and when we recur to the fact that, at the same term 
of court and a few days afterwards, another case, Norman v. Ellis, 5th Ann. 694, 
was decided, turning as near as possible on the same point, and no such intimation 
is made; on the contrary, it is decided in this case, that the defendant failed to 
make out his case, by not proving that the vendor was not in a situation, at the 
time of the sale, to acquire the right of preémption, so we cannot believe that in 
the case of Price v. Curran, the court intended to go as far as plaintiff con- 
tended for. 

It is admitted, in this case, that Allen, the vendor of the improvement to 
defendant, Glass, had forfeited his right of preémption before the sale, and was, 
consequently, a trespasser, and sold that that did not belong to him; the sale of 
the property of another is void. C. C. 2427. 

The argument of the appellant, which he seeks to draw from the case of Price 
v. Curran, that not only the vendor of the improvements on public lands 
must not be in a condition to acquire the right of preémption at the time of the 
sale, but that the vendee must also be in a condition that he cannot acquire the 
right of preémption, in order that the contract should be void, is not based on 
any good reason. What difference can it be, in principle, with the purchaser 
of an improvement, whether he can acquire the right of preémption on the 
improvement, or not?) A man owning three hundred and twenty acres of land 
is not permitted to avail himself of a preémption right; yet, can it make any dif- 
ference in his legal rights, when he purchases an improvement on public land 
trom a trespasser, whether he is the owner of three hundred and twenty acres 
of land, or not ? 

If the improvements made by uw trespasser, in violation of the laws of the 
United States, on the public land, cannot form the object of a contract, as is 
decided in the cases first cited in this brief, we cannot see how plaintiff is to 
recover in this case. The point raised by the appellant, that Allen, at the time 
of the sale of the improvement to Glass, had been in possession for more than 
a year, and could not be ejected from the land, except by a petitory action, is not 
tenable. 'Trespassers on the public lands are liable to fine and imprisonment, 
and to be expelled by military force. Gordon’s Digest of Laws U.S8., Nos, 
1508, 1511. 1 Land Laws and Opinions, p. 114, sec. 14. The State laws do 
not extend over them, in regard to their right of settlement or pay for improve- 
ments, until after the United States is divested of title. Norman v. Ellis, 5th 
Ann, 694. 

Lawson and Fuller, tor plaintiffs, contended : ‘This was an action brought by 
plaintiffs to recover of defendants five hundred dollars, due on a promissory note 
made by him in favor of Gréene Allen, with eight per cent interest from the 
Ist day of January, 1849. 

The defendant answered, admitting the execution of the note, but avers that 
the same was given for an unlawful consideration—an improvement on public 
lands; and that Greene Allen, the payee, was not in a condition to acquire a pre- 
émption right in said Jand, at the time of sale. 

Upon these issues the cause was tried, and judgment rendered in favor of 
defendant, from which judgment the plaintiff has taken this appeal. 

The facts of the case are briefly these: The note sued on was given to Greene 
Allen for the purchase of an improvement on public land, containing one hun- 
dred acres, or more, cleared land, with good log buildings on it. Greene Allen 
lived on it more than a year and thirty days, before he sold it to defendant. The 
land was subject to entry at the time defendant took possession of it, and lived 
on it upwards of a year, and then moved off; tried to sell it and rent it, after he 
left it. The rent of the land was worth $1 50 per acre. 

The plaintiffs contend that the judgment of the lower court is erroneous, and 
should be reversed, for the following reasons: That the case should have been 
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decided upon the saméprinciples as the case of Price v. Curran, decided in 
this court at this place’ last fall. In that case, held, that it was necessary to 
release a party from the payment of a note, given for the purchase of an improve- 
ment on public land. To show that neither the vendor nor vendee were in a 
situation to avail themselves of the benefit of the preémption laws of the United 
States, atthe time of the sale. In the present case, that was not shown. It was 
shown that Allen had resided on the place more than a year and thirty days, which, 
perhaps, would include the idea that he was entitled to a preémption on it. But, 
then, it is not shown that Glass could not have availed himself of the benefit of 
the preémption laws. If Glass gained any thingby the purchase, it seems to me, 
he ought tobe liable for the price; he gained the possession of the place and its 


use, W. Was worth one dollar and fifty cents per acre, making one hundred 
and fifty dollars, and he occupied one year and left it. Allen was in possession 
of the place more than a year, and could not be dispossessed, except by a petitory 
action. The defendant gains that right, and was on the premises, in a situation 
by which he could have joined his premises to Allen’s, making more than a 
year’s possession in him. The fact of Allen selling him his improvements on said 
land, was an act of trespass, not in violation of the laws of the United States, 
because it will not be presumed that Allen was on the place for any other pur- 
pose than a lawful one, he having the right under the law, and settled on the place 
and improved it for thirty days before he declared his intention of claiming a 
preémption ; and the law will also presume, that the defendant, Glass, pur- 
chased the right to enter on the land with a lawful intention, to wit, that of 
acquiring a preémption. For all which reasons, plaintifis pray judgment in their 
favor, and for cost and for general relief. 


The judgment of the court was pronounced by 

Preston, J. This suit is brought on a promissory note, given by the defen- 
dant to Green Allen, for’an improvement on the public land. The improvement 
consisted of good log cabins and a hundred and fifty acres of cleared land. Allen 
had lived upon the land until he had lost the right of purchasing it from the 
United States by preémption. Still, the improvements were valuable to him. 
It was a home for his family, established by his labor. The quantity of cleared 
land was sufficient, also, to enable him to support a family, and no one could dis- . 
possess him except the United States, or their vendees. It is to be presumed, 
too, until the contrary appears, that he made the improvements, not as a tres- 
passer, but with the laudable and lawful purpose of entering it, and may have 
been prevented, by his poverty, from purchasing it from the government. 

We have no reason to believe that the defendant purchased the improvement 
with a view to trespass on the public land, but, on the contrary, are bound to pre- 
sume that, being in a situation to enter the land, the defendant not only bought the 
improvements, but intended to purchase, and did purchase, the right of occu- 
pancy, with a view to acquire the land by preémption, upon his own possession. 
The improvement was, therefore, valuable also to the defendant, and he enjoyed 
that value for a year, and :night have entered thelland; but changing his mind, 
or being unable to enter it, he offered it for sale, to afford others the opportunity 
to enter government land already improved, without appropriating to himself 
the result of another’s labor, which, in morals, belongs to him, although not pro- 
tected by law. 

The purchaser of the improvements, in this case, being, as we presume, enti- 
tled to enter the land, and having purchased them for that purpose, they affor- 
ded a valuable and legal consideration for the note sued upon. And in this 
respect, the case differs from those relied upon, in which the purchaser of 
the improvements could not have entered the land. 

The judgment of the district court is reversed; and it is decreed, that the plain- 
tiff recover from the defendant the sum of five hundred dollars, with interest at 
the ratéjof eight per cent from the first day of January, 1849, until paid, and 
costs in-both courts. 
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Emity A. DesHA v. ELKIN T. JoNneEs. 


A ratification of an agent’s acts may be presumed after three years acquiestence. 

Where an agent for the collection of money buys property at the sheriff’s sale in his own 
name, giving the sheriff a receipt for the amount, and afterwards sells thejslave, the pur 
chaser will be protected, unless the principal proves that he had notice of the agents having 
failed to account for the price at the sheriff's sale. 


PPEAL from the District Court of Claiborne, Jones, J. George W. Peets, 
for plaintiff. A. Lawson, for defendant. The judgment of the court was 
pronounced by 

Rost, J. The district court has correctly decided that the plaintiff has no claim 
against the defendant for the slave Abram. That slave was seized early in 1848, 
under two executions, issued under judgments; one of which belonged to the 
plaintiff, and the other to Robert J. Chambliss, executor, in his official capacity. 
It was adjudicated to James J. Thompson for the sum of $500, and by agreement 
between the two creditors, each of the executions was credited with the sum of 
$250. Thompson was, at the time, the plaintiffs’ agent in the collection ofthe debt; 
he paid Chambliss $250, and gave areceipt for a like sum to the defendant, who 
was then sheriff, in his capacity of agent of the plaintiff; subsequently, Thompson 
sold the slave to the defendant at an enhanced price. In May, of the present 
year, three years after the sale of the slave, the plaintiff instituted this action, 
asserting her right to the undivided half of said gave, on the ground, that her 
agent has not accounted to her for the price received, but has converted her 
funds to his own use, in the purchase of the slave Abram ; and that the defen- 
dant had notice of the fact, and is not a purchaser in good faith. There was 
judgment for the defendant, and the plaintiff appealed. 

The appellants counsel states in his brief, that the case was decided against 
his client, on the ground that her long silence, after the sale to the defendant, 
raised a presumption of ratification on her part. This is a question of fact, upon 
which we would not slightly differ from the district judge, but it appears to us, 
besides, that the plaintiff has failed to show that the defendant was affected with 
notice at the time he purchased the slave. He may fairly have presumed, that 
his vendor had accounted to his principal, and, as it is not shown that he knew the 
contrary, he is entitled to the benefit of that presumption. 

The judgment is affirmed, with costs. 





Noan Croup v. C. L. WuitLow, Administrator. 


The deceased had sold a tract of land to the plaintiff, for which he had no title, the same being 
public land of the United States. The land was subsequently entered by a third person. 
Action was brought against the administrator for the price paid by the plaintiff, and for the 
value of improvements as damages. Held: The plaintiff could only recover the price he 
had paid, with interest from judicial demand. 
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PPEAL from the District Court of Bienville, Bullard, J. Collingsworth 
and Tanner, for plaintiff. A. Lawson, for defendant. The judgment of the 
court was pronounced by 

Preston, J. The plaintiff claims one hundred dollars for the price of land 
sold to the deceased, John M. Fouts, and four hundred dollars damages, Fouts 
made with him the following agreement: ‘July 4th, 1844. State of Louisiana, 
Parish of Claiborne. Be it known to all men, that I, John M. Fouts,. do this 
day bargain, sell, and promise to convey to Noah Cloud, forty acres of land, 
being on the»east side of the Saline Bayou, section twenty, township twelve, 
range four, being called McCalley’s old place. The deed of conveyance to be 
made at the last payment to the said tract of land, by the said Fouts, or his 
heirs or assigns, to the said Cloud, or his heirs or assigns, for the consideration of 
one hundred dollars ; one note on James Sims, for forty dollars, endorsed by the 
said’ Noah Cloud to the said J. M. Fouts, payable January Ist, 1845; one note 
on Noah Cloud, for sixty dollars, with eight per cent interest from this date 
until paid, payable the Ist January, 1846; the said parcel of land lying in the 
parish of Natchitoches. Signed, J. M. Fouts, Noah Cloud, David C. Fouts 
Mariah T. Whitton.” 

Fouts possessed and delivered the McCalley place to the plaintiff; but, it 
appears, had never obtained the title of the United States to the land, and failed 
to do so until his death. It was entered by one Lewis, who sold to Beaver, 
to whom the plaintiff gave it up on receiving one hundred dollars for his improve- 
ments on the place, or adjacent thereto. It appears, moreover, that the McCalley 
place was not in the range of land in which the agreement, between the parties, 
described the land to be soid as situated. 

The improvements made by the plaintiff, with those existing at the time he 
purchased, were estimated at f@ur hundred dollars. The estate of Fouts is not 
liable for the value of those improvements, but only for the price he received for 
the land, the title to which he sold, and did not make good. The plaintiff might 
have secured the improvements made by himself, and those purchased from 
Fouts, by entering the lands himself, at an expense of fifty dollars. On which 
account, there is the less reason for allowing damages beyond the price received 
by the deceased for his agreement to convey land. 

The error in the location would, probably, have been corrected, and the title 
made good, if demanded in the lifetime of Fouts, and especially before the pay- 
ment of the last note, as agreed between the parties. There appears to have 
been error and negligence on both sides, and the only rule we can apply, is the 
general one, that the vendor is liable, in case of eviction without bad faith, to refund 
the price received for the land and costs. ; 

The judgment of the district court is therefore reversed; and it is decreed, that 
the plaintiff recover from the defendant, one hundred dollars, with interest from 
the judicial demand, and costs in the district court ; the appellee to pay the costs 
of the appeal. 
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THE STATE v. SAMUEL CLENDENNEN et al. 


Where a party has been arrested for gambling the sheriff has no authority to take bail for 
his appearance, without an order of court fixing the amount of the bond, and directing him 
totake it; if he does so, the sureties ate not bound 
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PPEAL from the District Court of Caddo, Jones, J. J. B. Mathews, tor 
A the State. B. L. Hodge, for defendants. The ji@gment of the court was 
pronounced by 

Preston, J. The defendant having been indicted for violating the laws 
against gaming, a capias was issued against him. He was arrested by the sheriff, 
who released him, on his giving bond and security for his appearance, from day 
to day and term to term of the court, to answer the charge, until discharged 
by due course of law. He failed to appear, though he and his sureties were 
duly called, the bond was declared forfeited and judgment rendered against him 
and the sureties, for its amount; andthey have appealed. The sheriff had no 
power to bail the accused. There was no order of court fixing the-amount of 
the bond, or directing the sheriff to take it. It was, therefore, executed without 
authority, and is not binding upon the sureties. 

It is ordered, that the judgmentof the district court be reversed. 
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ELIZABETH HALL et al. rv. Hitt, McLean & Co. 


A mother, who resides in another State, where she is a competent witness for descendants, 
is not a competent witness for them in suits, in which they are interested, pending in this 
State. 

A testator may so construct his will as to render it necessary to have recourse to some other 
document to explain it, andt is not essential that the document referred to should be pro 
bated; but the document must be clearly identified as the one to which the will refers. 

Where the vendor remains in possession of the property sold, there is reason to presume the 
sale is simulated with respect to third persons. 


PPEAL from the District Court of Morehouse, Copley, J. McGuire and 


Ray, for. plaintiffs, contended: That the judgment of the court below is 
correct, and should be affirmed. The defendants moved to dissolve the injunc- 
tion, on the grounds that there was no Jegal injunction bond signed by the plain- 
tiff, a married woman ; that the father and mother had no right’ to appear for 
their minor children; that the trustee alone could prosecute the suit, and he 
had not authorized it. 

The injunction bond is signed by the agent and securities. The evidence of 
the authority of the agent, A. D. Peck, to sign the bond, is the power of attor- 
ney, and we think it is conclusive ; and even if the wife, the plaintiff, was not 
bound thereby, the securities are. C.C. 3005. And it is not pretended they 
ure not good. The father and mother are authorized to appear for their minor 
children in all civil acts. C.C. 251, 267. The will, at common law, vested the 
estate in Mrs. Hall during her life. Graves v. Hemken, 12 R. R. 103. And by 
that system of law, by naming a trustee, which is not required under our law. 
where the wife, as a person, has an existence. The fact that more persons 
were made plaintiffs in the suit than was necessary, cannot prejudice the rights 
of the. proper plaintiff: and there is no legal showing that the trustee did not 
authorize the suit. Though this, we think, is immaterial, and that the court 
properly overruled the motion to dissolve the injunction. 

On the merits, we think that full title is in Elizabeth Hall, the plaintiff, wife 
of Dixon Hall, Jr., by the will of Dixon Hall, Sr., dated October 1st, 1839, and 
duly probated November Ist, 1839. By the 5th clause of that will, these slaves, 
and other property, were given to the plaintiffs. As to its containing a substitu- 
tion, these parties have nothing to do with it; the court in A a has given 
effect to it, and our courts will respect their decisions. Should a case hereafter 
arise between the children and the mother, a different question might be pre- 
sented, asin the case of Harper v. Stansbury, 2d Ann. 380. But as the slaves 
were not named in the will, only by reference to the deed by which the testator 
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acquired them, defendants contend it is insufficient. We think the designation 
is sufficient. 1 Jarmanion Wills, 83. Habergeamv. Vincent, 2 Vesey, Jr., 208. 
Smart v. Prejean, 6 Vesey, Jr. 565. The signature is proven by evidence 
of McFee and Barham, and the existence of such a trade between Diron Hall, 
Jr., and Dizon Hall, Sr., is fully proven by the evidence of defendants’ 
witness, D. Jumper, and that Dixon, Sr., would not engage in a fraud; and by 
the evidence of Hickman and Wallace, who say it was generaliy understood 
that after the death of old Mr. Hall, the slaves belonged to the plaintiff and her 
children. 

The defendants contend that these slaves never were delivered to Dixon Hall, 
Sr., but continued in possession of Dixon Hall, Jr. The deed was dated March 
5th, 1839, and contained a reservation of possession until the crop of that year 
was made. Dizon Hall, Sr., died in October, 1839, before that time expired. 
The slaves are fully identified by the above witness, and by the evidence of 
Barnes and Betsel. We contend, further, that the court improperly rejected 
the evidence of Amy Hall, by whom we establish the identity of the slaves and 
their delivery, and the deed trom Dixon Hall, Jr.,to Dixon Hall, Sr. If there 
is evidence that she is the grandmother of the children, she is then the mother- 
in-law of Elizabeth Hail,the plaintiff, and, for her,a competent witness. Hamb- 
lin v. Hook, 6 L. R. 74. Groves v Steele, 2d Ann, 482. 

The evidence of Jumper proves the sale from Diron Hall, Jr., to Dixon Hall, 
Sr.; that it was in good faith, and $21,000 paid; and that D. Hall, Sr., was a 
gentleman of high standing, and would not engage in a fraud. Also, Powell 
proves the ability to buy, &c. 

Betsell, a witness, proves the slaves were brought to this State as the property 
of Mrs Hall, the plaintiff; that she furnished the funds for that purpose. 

The evidence of the several witnesses clearly shows the slaves to have been 
in the possession of the plaintiffs before they came to this State, and until their 
seizure in this case, and that they never were in possession of A. G. Hall, only 
to bring to this State, and manage as agent of plaintiff. 

The defendants attempt to show title in A. G. Ha by a deed to him from 
D. Hall, Jr., dated March 28th, 1848, and recorded October 28th, 1848. But 
D. Hall, Jr., then, only held possession for his wife, and could give no title ; 
and, in fact. only intended to give A. G. Hall the right to govern the slaves in 
Louisiana, where he was bringing them in advance of the owner, and Mrs. Hall 
never knew of the existence of such a deed. But if A. G. Hall could claim 
anything under that deed, he returned all right thereto, by deed to D. Hall. 
Jr., duly recorded April 28th, 1849. 

We think the evidence clearly shows that the sheriff did not seize the slaves 
in the possession of A. G. Hall, but in that of Mrs. Hall, the plaintiff, and in 
his return of May 30th, 1849, he does not say in whose possession they were. 
but that they were pointed out by counsel. The sheriff could not legally treat 
the recorded deed from A. G. Hall to Dizon Hall, Jr., asa nullity, and seize 
the property, and no evidence has been adduced to show that this was a case in 
which he could do so. 

The defendants, we suppose, for the purpose of trying to show they had a judi- 
cial mortgage on the slaves, as the property of A. G. Hall, introduced a certifi- 
cate, to show the judgment of Hill, McLean § Co. v. A. G. Hall and M. 
Walker, was recorded April 26th,.1849. It is admitted that the April term of that 
court, 1849, did not terminate until April 29th, 1848. Judgments at that term 
had no effect until after the day of adjournment for the term. C.P.555. The 
deed from A. G. Hall to Diron Hall, Jr., was recorded, and had effect that day. 

The defendants offered witnesses to prove the signature to the deed from D. 
Hall, Jr., to A. G. Hall, which plaintiffs objected to, on the ground that the 
defendants had taken the evidence of the subscribing witnesses to the deed, and 
theirs was the best evidence, which was overruled, and the evidence recorded. 
to which plaintiffs retained a bill of exception. That evidence, we think, is ille- 
gal, and should be rejected, and consequently that deed. 

Daniel Newton, also, for plaintiffs. 

J. C. C. Sharp, for defendants, contended: On the 26th April, 1849, Hill 
McLean & Co. obtained judgment in said court against A. G. Hall and M. 7. 
Walker, in solido, for $1490. On the 28th May, following, execution issued 
and seven slaves were levied on as the property of A. G. Hall. On the 3d 
J uly, of the same year, Elizabeth Hall and her minor children, then residents 
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of Mississippi, enjoined. the execution on the ground that the slaves belonged to 
them, and not to A. G. Hall. The simple question for the solution of the 
court, then, is, whether or not Mrs. Elizabeth Hall and her children are the 
owners of the slaves in controversy. By reference to the petition for injunction, 
it will be found that the suit is petitory in its nature, not possessory. 

I. The title of A. G. Hall, our debtor, to the slaves, is good. The history 
of all the slaves in controversy except one, is this: We first find them in posses- 
sion of Dixon Hall, Jr., (the husband of Mrs. Elizabeth Hall) in 1839, in 
Lownds county, Alabama. In 1842 or 1843, Dizon Hall, Jr., brought them to 
Madison county, Mississippi, where he continued to possess and act as owner of 
them until the 28th March, 1848. On the 28th March, 1848, Dixvon Hall, Jr.. 
sold the slaves in controversy, together with several others, to his brother, A. G. 
Hall, our debtor. The deed was duly proven and recorded in Madison county, 
Mississippi, where it was executed, on the 13th April, 1848; and on the 28th 
October, of the same year, it was also recorded in the parish of Morehouse, 
the residence of A. G. Hall. 

In conformity to the terms of this deed, the slaves were delivered to the ven- 
dee, A. G Hail, our debtor, who brought them to the parish of Morehouse ; 
hired them out to various persons there, and, to all appearances, acted as the 
owner of said slaves up to the time of our seizure. From this statement it 
would appear that there could be no doubt about the title of our debtor, A. 
G. Hall. We show, Ist, a regular deed, recorded both in Mississippi and 
Louisiana; 2d, undisputed possession in him and his vendor, Dixon Hall, Jr., as 
far back as we have any history of the slaves, to wit, 1839. his, then, is the 
evidence on which we rely to sustain our seizure. 

Before asking the attention of the court to plaintitis’ title, we premise : that 
on the trial of the case, it was made to appear, that about the 29th March, 1849, 
Divon Hail, Jr., then a resident of Mississippi, was present in Morehouse, 
and that the slaves were reconveyed to him [not Elizabeth Hall] by A. G. 
Hall ; and there also appears to have been a kind of secret delivery to Peck, as 
the agent of Mrs. Hall, not to the vendee, D. Hall, Jr., named in this deed. 

To the introduction of this deed, defendants objected. We think the excep- 
tion should have been sustained for the reasons there stated. The deed is irre- 
jevant to the issue, for plaintiffs have declared on their own title, and not upon 
the title of D. Hall. It was calculated to take us by surprise, for it was not 
declared upon under the allegation, that the slaves were theirs; we could not 
foresee that they were D. Hall’s. But, if admitted, we think it cannot benefit 

laintiffs. . 

Now, we think it manifest that this pretended sale was a mere sham, a trick. 
ist. Because the deed, even if genuine, was never recorded until the 28th of 
April, 1849, two days subsequent to the date on which our judgment was 
obtained and recorded. 2d. lt was a mere simulation. It is doubtful if D. Hal/ 
was present when the deed was made, and it is certain that no money was paid. 
Peck, the other subscribing witness, thinks D. Hall was probably present, but 
he saw no money paid. It is certain there was no real delivery. Peck, 
the agent for Mrs. Hall, says: **When Colonel Hall came here in the 
spring of 1849, they were all delivered to me, by him, as the agent of 
plaintiffs, to hire out or to make such disposition as [ saw fit.’ This was 
in March, 1849; -he never was agent of Mrs. Hall until the 25th of 
June, 1849; and he says: I never received any power of attorney from 
Elizabeth Hali until after the seizure, and this is the only one, and it is of 
record.”” Now, how could the slaves have been delivered to him, as agent of 
Mrs. Hall, in March, 1849, when he never was agent until June? Again, 
when cross-questioned in regard to the delivery of which he speaks, he says : 
~The negroes, some of them may have remained in my possession, when they 
were delivered, some longer and some shorter—-some a few hours and some two 
or three days.” If his statement be true, is this a delivery? If Diron Hall 
was the owner of the slaves, as is pretended by the reconveyance from A. 
G. Hall, why are the negroes delivered to Peck, as the agent of Mrs. Hall? 
And again, if Peck was the agent of Mrs. Hall, why does he take so much 
pains in having the deed from A. G. Hall to Dixon Hall recorded, &c.? The 
fact is, that this witness, Peck, was appointed agent for Mrs. Hall on the 25th 
of June, 1849, for the purpose of getting out this injunction, and his agency for 
her did not commence until then. We think this pretended delivery entirely 
fabulous, and certainly ought not-to effect third persons. 3d. If this deed 
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proves anything, it shows title ia Dizon Hall and not.in Elizabeth Hall, the 
plaintiff in this case. But Dizon Hall joins his wife in this suit for the purpose 
of assisting her in enforcing her right, but does not set up any title whatever in 
himself, either under this pretended deed from A. G. Hall, or otherwise. 
How, then, can Mrs. Hall expect to derive any benefit from this deed, when 
the vendee himself, though a party to the suit, does not set it up? By joining 
his wife, as he has done, this title, if any, is tacitly abandoned. 4th. But sup- 
pose this title were all it purports to be, it could not benefit the plaintiffs in this 
case, because they are plaintiffs in a petitory action. We show that we came 
in possession of the slaves in good faith, and we had every reason to believe the 
slaves were A. G. Hall’s, both from the records and his notorious possession. 
Plaintiffs must recover on the strength of their own title. Previous to issuing 
the execution, the records were examined to see if there had been any recon- 
veyance from A. G. Hall, and none was found. We have been thus particular 
in the examination of this pretended conveyance to D. Hall, because much 
stress was laid on it in the lower court. 

Ul. Wecome now to the examination of the title set up by plaintiffs. They claim 
the slaves by virtue of the 5th clause of the last will and testament of Dizon Hall, 
Sr., who died in Autauga county, Alabama, in the fall of 1839. Itis in these words: 
“5th. I give, devise and bequeath unto my son, William T. Hall, in trust for 
Elizabeth Hail, the wife of Dixon Hall, Jr., and their children, now born, and 
those that may hereafter be born, during their lives, all the negroes embraced 
by name in a bill of sale made by Dixon Hall, Jr.,to me, some time in the month 
of March, 1839, &c. And the said property, as described in the bill of sale and 
the deed from Dixon Hall, Jr., to me, tor the land, is to be the property of the 
wife and children of the said Dixon Hall ,Jr., to their sole and separate use; 
and if the said Dizon Hall, Jr., shall die, and his wife marry again, then the 
whole of the property, both real and personal, shall be absolutely vested in the 
trustee aforesaid, for the children of the said Dizon Hall, Jr., &e. &c.” 

It is manifest that it becomes important to ascertain. first, whether there 
ever was any real sale from D. Hall, Jr., to the testator. The plaintiffs offered 
in evidence the document marked ‘+B,” and attempted, by the testimony of Amy 
G. Hall,—the mother of D. Hall, Jr.. and grandmother to some of the other 
plaintiffs,—to show that this is the identical document referred to by the testator. 
This testimony, however, was very properly excluded by the court, on our objec- 
tion. There is, then, no evidence in the record to show that this is the deed and 
bill of sale referred to by the testator; there are circumstances which induce 
us to believe it is not, for the testator refers to an instrument in which land, 
negroes, provisions, &c., are conveyed, while the document “B” is a simple 
receipt for $20,000, as the consideration for some fifty slaves. But waiving this 
objection for the present, the document ‘B” is, of itself, no evidence of a sale, 
and the plaintiffs have furnished us with none other; while, on our part, we 
have shown that the testator never was, at any time, in the possession of the pro- 
perty ; that D. Hall, Jr., possessed and acted as owner of the slaves during the 
year 1839, and continued so to do, without interruption, until 1848, when he 
sold and delivered them to A. G. Hall. We solicit the attention of the court 
to the testimony of the following named witnesses, who resided ‘n the neighbor- 
hood of the Halls in 1839: Dr. Wm. Burt, David Jumper, and Jesse Hick- 
man’s answer to first cross-question; Ephraim Wallace’s answer to twelfth 
interrogatory ; C. Powell’s answer to seventh interrogatory. 

Now, if there is any credence whatever to be given to these numerous and 
respectable witnesses, it is positively certain that there never was any delivery 
whatever of the property. ‘That it had continued for the space of ten years in 
the possession of the vendor, D. Hall, Jr., just as it had done before 1839. 
The sale is, therefore, presumed to be fraudulent and simulated, and it devolved 
on those claiming under it to prove its reality. C.C.1915, 2456. 3 L. R. 163. 
3.N.S. 185. 17 L. R. 356. 2d Ann. 912. 

Again: it appears that the parties, themselves, and all who have had any cog- 
nizance of the sale, have regarded it asa mere nullity; else, how are we to account 
for the conduct of D. Hall, Jr.? We find that he sold ten of the slaves to Dr. 
Burt, in Mississippi, and that he sold a large number to his brother, A. G. Hall, 
and warrants the title in the fullest manner. Are we to suppose him wilfully 
guilty of a fraud? How are we to account for the conduct of Mrs. Halli? 
It is pretty certain she was aware of the sale to A. G. Hall, andit is equally 
certain she was present when he started with the slaves to this State. Are we 
also to suppose her a participant in this fraud? and, if so, who should be the 
sufferer? Story on Equity, sec. 385. 3 R. R. 332. 5 R, R.518. Why was 
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not this document ‘“*B” produced at the probate of the will? Why were not the 
slaves inventoried as a portion of the succession of the testator? and why were 
they not administered on by his executors? Why has Wm. T. Hall, who is 
named as trustee for Elizabeth Hall and her children, never accepted the trust ! 
We do not find that he has ever had anything to do with the property in any way, 
and now we may infer that his name is used in this suit, without his knowledge. 

Where has this document *B,” deemed so important to the plaintiffs, been 
since the 5th March, 1839? We do not find that it was ever recorded, or that 
it, in any manner, ever made its appearance, either in Alabama, Mississippi, or 
in Louisiana, until it was produced in this suit. 

Again: we think the slaves in controversy have not been identified with those 
alluded to in Alabama. Several of the witnesses state, that D. Hall, Jr., brought 
slaves from Alabama to Mississippi, and that A. G. Hall brought them to Louisi- 
ana; but there is only one who had seen the slaves both in Alabama and Louisi- 
ana, and he says, in substance, that he knew them in Alabama, and saw them 
there last, in 1836 or 1837; that he had not seen them since, until he met with 
them here in October last; it had then been thirteen or fourteen years since he 
sawthem. Now, by reference to the description given of the slaves by the plain- 
tiffsthemselves, and, also, by the sheriff who levied on them, it will be found that 
there are only two, except Lewis, whom he does not pretend to identify, over 
twelve years old, to wit, Miles twenty, and Ann, thirty. Miles, then, was six 
or seven years old when he saw him last, and Ann, seventeen or eighteen. 
Now, is it probable he would recollect Miles? And how is it possible he 
should recollect those who were not born? How could he know that any of 
them were the children of Ann? 

Ill. The 5th clause of the will, above quoted, is a substitution, and is, there- 
fore, null, and can confer no title. On this point, we need only refer the court 
-to the terms of the instrument, and the following authority. 4 L. R. 502. 2d 
Aon. 377. 4th Ann. 544. 1R. R. 115. 

We think, then, under no circumstances should the plaintiffs recover any of 
the slaves in controversy, and that the judgment of the lower court should be 
reversed, and one rendered in our favor, as prayed for in the answer. 

In regard to one of the slaves, there can be no doubt the judgment of the 
lower court should be reversed. The plaintiffs have not even shown so much as 
paper title to him. We allude to the boy Lewis, who is described in plaintiffs’ 
petition as fourteen years old, and, also, in the sheriff’s return. He was four 
years old when plaintiffs pretend they acquired title to the other slaves; he is not 
named in document *B,” nor the will; it is not pretended that he is the son of 
Ann, nor is he, in any manner, named by any of the witnesses, or identified 
with the Alabama slaves. 

IV.—1. The will itself can confer no title. In order to make it effective, 
resort must be had to the * bill of sale” referred to by the testator. This would, 
in effect, make the bill of sale a part of the will, which is not allowed by law. 
1 Jarman on Wills, 82, and cases cited. Uterton, et al. v. Roberts, et al. 28 
Com. Law Rep. 379 Chambers v. McDowel, 6 Indale, 226. 7 U.S. Dig. 
2 Vesey, Jr. 204. 6 Vesey, Jr., 565. Our bill of exceptions ought to have 
been sustained. 

2d. The document B. of plaintiffs ought, at all events, to have been identi- 
fied as the “bill of sale” of the testator. This was not done ; it was attempted 
by the testimony of Amy G. Hall, which was excluded in the lower court. 

3d: If the evidence of this witness is admitted, it cannotbe credited ; it is con- 
tradicted, in some instances, by the circumstances of the case, and in others, by 
several other witnesses. 

4th. Ifdocument “B.” is the identical ‘bill of sale’ referred to by the testa- 
lor, it ought to have been probated with the balance of the will. This was not 
done, and until it is, it can confer no title on plaintiffs. 7 L.R. 45 10 L. 
R. 533. 


The judgment of the court was pronounced by 

Rost, J. Elizabeth Hall, and her husband, Dizon Hall Jr., in right of the 
said Elizabeth, and of their common children, and William T’. Hall, as trus- 
tee for their benefit, have enjoined the sale of certain slaves, taken under execu- 
tion, as the property of Alfred G. Hall, at the suit of the defendants against 
him, on the ground that those slaves formerly belonged to Dizon Hall, Sr., a 
citizen of the State of Alabama. who bequeathed them by his last will to Wm. 
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T’.. Hall, in trust for the parties now claiming them. They allege, that the tes- 
tator died in 1839, that the will was duly probated and the slaves delivered in 
execution of the devise, and that they never have parted with the title. 

The defendants have pleaded the general issue, and denied that Dixon Hall, 
Sr. ever was the owner of the slaves; they aver that, at the time of the seizure, 
Alfred G. Hall, held the slaves, under a title from Dizon Hall, Jr., to whom 
they originally belonged, which title was duly recorded in the parish of the domi- 
cil of the said Alfred G. Hall. They deny any transfer from Dixon Hall, Jr. 
to his father; aver that Dixon Hall. Sr. never was in possession of the slaves, 
and that if atitle exists from his son to him, it is fraudulent and simulated. They 
pray for the dissolution of the injunction, with damages, and for general relief. 

After hearing, the district court perpetuated the injunction, and the defendants 
appealed. 

On the trial the plaintiff offered in evidence the testimony of Amy Hall, taken 
under commission, to prove the genuineness of the deed from Dixon Hall, Jr. 
to Dixon Hail, Sr., and to identify the slaves named therein with those men- 
tioned in the will of Dizon Hall, Sr. and that they were delivered to Elizabeth 
Hall, which evidence was objected to by the defendants, on the ground that the 
witness was the mother of Dixon Hall, Jr., and the grandmother of his children, 
and incomptent, as such, to testify in a suit in which they were parties. This 
objection was sustained by the court, and the plaintifis took a bill of exceptions. 

‘The ruling of the court is based upon an express provision of the code (C. C. 
2260) ; it is no argument to say that the witness would be competent to testify for 
Elizabeth Hall, if she was alone in court, and that the evidence should there- 
fore have been received, so far as she is concerned. Elizabeth Hall has no dis- 
tinct interest in the property ; she claims jointly with her children, and if they 
have any title, the title of both is the same, and as she has joined her children 
in the prosecution of the suit, the testimony which is inadmissable as to them, is 
equally so as toher. See Guerin et al. v. Bagneries, 13 L. R. 15. Jedediah 
Leeds etal.v. John Caldwell et al. 1 R. R. 256. The disposition of the will under 
which plaintiff claims title is as follows; ‘I give, devise and bequeath unto my 
son, Wm. T’. Hall, in trust for Elizabeth Hall. the wife of Dixon Hall, Jr. 
and their children now born, and those that may hereafter be born during their 
lives, all the negroes embraced by name in a bill of sale made by Dixon Hall, 
Jr. to me, sometime in the month of March, 1839, and the said property, as 
described in the bill of sule trom Dixon Hall, Jr. to me, is to be the property 
of the wife and children of the said Dizon Hall, Jr. to their sole and separate 
use ; and if the said Dixon Hall, Jr. shall die, and his wife marry again, then 
the whole of the property shall be absolutely vested in the trustee, for the child- 
ren of the said Dixon Hall, Jr.” 

It is in evidence, that after the death of Dixon Hall, Sr., the will was 
duly probated and recorded, but no acceptance of the trust by the trustee, or 
actual delivery of the slaves has been shown. Without inquiring how far such 
a testamentary disposition would be recognized by our courts, in relation to the 
slaves mentioned in it, after their removal to Louisiana, we will assume that the 
parties, collectively, have alleged a legal title. 

It has been urged, in behalfof the defendants, that the slaves bequeathed, should 
have been named in the will; that the reference to the bill of sale is vague and 
indefinite; and that the bequest is void for want of certainty ; that if it is not, the 
sale referred to should have been annexed to the will, and probated as a part of it. 

We are of opinion that a testator may so construct his disposition, as to render 
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it necessary to have recourse to some document, in order to elucidate er explain 
his intention, and that the document referred to, may be consulted for that pur- 
pose, and need not be probated as forming a part of the will. Jarman on Wills. 
32. 13 L. R. 17. But whatever be the nature of the document referred to, it 
must be clearly identified as the instrument to which the will points. The instru- 
ment adduced in evidence as being the one to which the testator had reference, 
is a receipt from Dizon Hall, Jr. to him, for twenty thousand dollars, in full for 
the slaves therein named, bearing date the 5th day of March, 1839; at the foot of 
the receipt is the following memorandum: “I am to deliver the above named 
negroes to Dixon Hall, Jr., as soon as I save my crop.” The defendants have 
expressly denied the identity ofthis document, with the one to which the testator 
had reference, and have alleged that if the identity should be shown, the instru- 
ment is fraudulent and simulated. This document is a simple receipt, and not 
properly speaking, a deed of sale; there are no witnesses to it: its existence, at 
the time it bears date, is nowhere shown, and we are not informed in whose 
hands it has remained ever since ; for aught that appears to the contrary, it may 
have been fabricated on the day it was produced in court, for the purposes of 
this suit. To establish the identity, which it is incumbent upon the plaintiffs to 
show affirmatively, they rely on the testimony of McFee, Barnham, Wallace, 
Hickman and Jumper. The two first proved the signature of Dixon Hall, Jr. 
to the receipt. The testimony of Wallace is immaterial. Hickman states that 
the negroes in question were originally in possession of Dixon Hall, Jr., in the 
State of Alabama, and that he claimed them as owner ; that in March, 1839, the 
witness thinks on the 9th of that month, Dizon Hall, Jr. conveyed all his slaves 
and all his property of every kind, to his father, by a bill of sale, and that Dizon 
Hall, Sr., subsequently made his will and devised the property mentioned in 
said bill of sale, to the wife and children of Dixon Hall, Jr. Jumper states, that 
sometime in March, 1839, he saw Dizon Hall, Sr., on his way to his son’s, 
Divon Hall, Jr.; he told the witness that his object in going to his son was to 
buy his property ; that his son had become involved, and that he had loaned and 
paid out $16,000 for him, and that he was going to purchase his property, to 
make himself safe. A few days after this conversation, the witness saw him on 
his return from his son Dizon, and he then told witness, that he had purchased 
out Dixon, in toto; that he gave him, for his possessions, $21,000, including his 
negroes, mules, horses and stock of all descriptions, his land and household and 
kitchen furniture. He further informed the witness, that his object was, not 
only to secure himself, but also to prevent his son’s property from being sold to 
pay his security debts; that all of Diron’s own debts should be paid, bus his 
property should not be sold to pay his security debts. 

The instrument to which these witnesses refer, is one if which lands, stock, 
horses, mules, household and kitchen furniture, were included with slaves, and 
which must have been clothed with the formalities required for the alienation of 
real estate. The consideration of it was twenty-one thousand dollars, not twenty 
thousand dollars, as the receipt states, and it bore date the 9th of March, while 
the receipt purports to have been executed on the 5th of that month. It is 
sufficient to say, that this testimony does not prove, beyond allreasonable doubt, the 
identity of the receipt offered, with the bill of sale to which the will has refer- 
ence. Had the identity been proven, we are of opinion that the plea of simula- 
tion set up by the defendants, is fully sustained by the evidence. 

It is shown that Dizon Hall, Jr., was in possession of these slaves in the State 
of Alabama, as owner; and that he remained in possession, and acted as owner 
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ever afterwards, until he sold them to Alfred G. Hall, on the 28th day of March 
1848. That he removed with them from Alabama to Mississippi, with all the 
slaves, which, it is pretended, his father bequeathed to his wife and children ; 
that he sold ten of them to Dr. Burt, without any objection being made by the 
trustee, or Elizabeth Hall ; and that, subsequently, he sold those, now in con- 
troversy, and others, to Alfred G. Hall, who removed them to the parish of 
Morehouse, in this State, to the knowledge of the plaintiffs, and without objection 
or hindrance from them. ‘ 

One of the witnesses, who had the best opportunity of knowing, swore, that 
the transfer from Dizon Hall, Jr., to his father, was unreal, and made for the 
purpose of defrauding the creditors of the vendor. Another witness states, that 
it was notorious in the neighborhood, that the sale was a sham. The character 
of those witnesses, for truth and veracity, is unimpeached. Jumper, the very 
witness upon whom the plaintiffs mainly rely, answers, as follows, one of the 
interrogatories put to him: ‘I was well acquainted with Dixon Hall, Sr., and 
he was a man of high character and standing, and, I think, deservedly so; he 
was proud of property, and loved his children; and I do not believe that he 
thought this arrangement with his son, such a fraud as a father might not prac- 
tice for his son; I do not think that Diron Hall, Sr., under ordinary circum- 
stances, would be guilty of a fraud.” 

The impression produced upon our minds by this evidence, is directly the 
reverse of that which counsel intended to produce in offering it. We under- 
stand this witness to say, that Dixon Hall, Sr., would not have been guilty of 
fraud, without a sufficient motive; but that he loved his children more than his 
good name, and thought it but right to assist them in defrauding their creditors, 
which the witness clearly intimates he had done in this instance. 

It has been urged, that by the memorandum appended to the receipt offered 
in evidence, the slaves were not to be delivered tillafter the vendor had gathered 
his crop; and that, as his father died before that time, the want of actual delivery 
is not a badge of fraud. This reservation forms no exception to the disposition 
of article 2156 of the code. In all cases, when the thing sold remains in the pos- 
session of the seller, and he retains possession by a precarious title, as is the case 
here, there is reason to presume that the sale is simulated; and with respect to 
third persons, the parties must produce proof of their’good faith, and establish 
the reality of the sale. This has not been dome. The declarations of Diron 
Hall, Sr., made to Jumper, and offered in evidence by the plaintiffs, so far from 
proving the consideration of the sale, go far to show that it was unreal and 
simulated. 

Had the witnesses in this case been examined in open court, the conclusions 
of the district judgewvould have had great weight with us, but as the testimony 
relating to the identity and simulation of the deed offered, was all taken under 
commission, we have had the same means which he had of passing upon its cre- 
dibility, and more time to give to the examination of the case. 

There is nothing before us to show that Dixon Hall, Jr., ever parted with his 
title to the slaves, until he sold them to Alfred G. Hall, on the-28th of March, 
1848. This sale was duly recorded in the State of Mississippi, and also in the 
parish of Morehouse, where Alfred G. Hall removed with the slaves. He was 
the owner of the slaves on the public records of the country, and in actual posses- 
sion of them, when the defendants obtained and recorded their judgment. 

The execution on this judgment issued on the 28th of May, 1849, and the 
slaves were seized on the 30th. It is in evidence, that on the 25th of March, 
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1849, Alfred G. Hall reconveyed the slaves to Dixon Hall, by a private act, 
which was recorded on the 28th of April, following; and the plaintiffs urged 
that this recording was notice to the defendants, and that after its date, they could 
not seize the slaves as the property of A. G. Hall. There is ne evidence in the 
record, of the delivery of the slaves to Dizon Hall, under this sale; and the pos- 
session still continued in Alfred G. Hall, at the time of the seizure, under article 
2156 of the code already cited, the legal presumption is, that the retransfer, 
without delivery of possession, was simulated; and it was incumbent upon the 
parties to it, to show its reality. This has not been attempted ; so far from it, 
the evidence introduced by the plaintiffs, to show that the slaves had been all 
the time, and were at the time of the seizure, in the possession of Elizabeth 
Hall, and her property, is inconsistent with that hypothesis. We are, therefore, 
of opinion, that the seizure was properly made, and that the injunction must be 
dissolved. 

It is therefore ordered, that the judgment in this case be reversed, the injunc- 
tion dissolved, and the slaves seized subjected to the defendants execution. It 
is further ordered, that the plaintiffs, as principals, and Alerander D. Peci:, 
Bowles Billingsby, and Thomas N. Barnham, as securities upon the injunction 
bond, be adjudged to pay the defendants, in solido, one hundred dollars damages. 
It is further ordered, that plaintifis pay costs in both courts. 
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Lewis J. Mites v. JOHN CRAIG. 


Where a tine is imposed by an ordinance of a police jury for the commission of certain acts, 
any one injured by a person violating the ordinance, has a right of action for the damages, 


independent of the fine imposed ; and a judgment previously rendered against the offender 
is no bar to such an action. 


PPEAL from the District Court of Bossier, Bullard, J. Andrew Lawson, 
for plaintiff. H. M. Spofford, for defendant. The judgment of the court 
was pronounced by 

Preston, J. The plaintiif was the lessee of the police jury of the parish of 

dossier, of a ferry across Benoist’s Bayou, on the road from Shreveport to 
Arkansas. The ordinance of the police jury prohibited any person from keeping 
a ferry within a mile of the established ferry, under a penalty of fifty dollars per 
day, for the benefit of the lessee. 

The plaintiff alleged and proved, that the defendant kept a free ferry for a 
length of time before the institution of his suit, within less than a mile of theferry 
leasedtohim. Heclaimsa large amount of damages, but averdict and judgment* 
was rendered in his favor only for $13 75, and costs, from which he has appealed. 

He took, in the course of the trial, two bills of exception, which we do not 
think were tenable, and which his counsel seems to have waived in this court. 
He moved for a new trial, on account of the modicity of the damages allowed by 
the jury, and, it appears to us, he had reason to do so. But the district court 
having refused a new trial on matters of fact alone, which were so peculiarly 
proper for the decision of a jury; and the evidence being indefinite and conflict- 
ing, and of a character that did not satisfy the jury, we are unable to afford relief 
to the plaintiff. 

The defendant contends that the judgment is erroneous, because the suit 
should have been brought by the police jury of the parish, for the penalties 
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imposed for the benefit of the plaintiff. Relief might, perhaps, have been obtained 
in that manner; but, then, the acts ofthe defendant caused direct damages to the 
plaintiff, and he had a right to seek redressin his own name. C.C. 2294. 

The plea of ret judicate is equally untenable. In the former suit, the plaintiff 
prayed judgment for the amount of the penalties, imposed by the police jury and 
incurred by the defendant, for violating the ferry privileges conferred by his lease. 
This court held, that the police jury, alone, could enforce those penalties; but 
expressly referred the plaintiff to his civil remedy for damages. 3d Ann. 636. 

The testimony of Cross was objected to, on the ground that he was an inter- 
ested witness. Oliver proved “that Cross had told him there was not much pro- 
bability of his getting any thing from Miles, the plaintiff, as Miles had promised 
to pay him out of money he should get from Craig, for keeping the ferry; that 
Miles was gone, and his chance was only out of the judgment.” Being the cre- 
ditor of an insolvent plaintiff, may impeach the credit of his witness, but does not 
render him incompetent. The whole tendency of modern decisions is in favor 
of impeaching the credit, and not the competency of witnesses. 

The judgment of the district court is affirmed, and the appellant is condemned 
to pay the costs of the appeal. 





MICHAEL Dickson, applying for a Monition. 


Where the property of minors is to be sold to effect a partition, there must be an inventory 
and appraisement of the property, and the sale must be on such terms of credit as a family 
meeting shall recommend. C.C. 1247, 1263, 1264. 

By the Act of 10th of March, 1847, the sale of succession property is authorized by auc 

tioneers. 

Where the heirs of age have sued for the partition of property, have proved a sale and 
received their share of the price from the purchaser, they will not be allowed to oppose 
the homologation of the sale, it being perfect as to them. 


N application fora Monition. A. Lawson, for appellants. Gilbert for appel- 
lee. The judgment of the court was pronounced by 

Preston, J. Sidney J. Felps and Elizabeth Felps, heirs of age, owned a 
tract of land, situated in the parish of Caddo, in common with the minors, Elam 
Felps and Jasper N. Felps, represented by their tutor, Stephen Yarborough, 
The succession of James Felps, their ancestor, is open in the parish of Bossier. 

The heirs of age presented their petition to the district court, in the parish of 
Bossier, praying a partition of this land, and that it should be sold for cash; alleg- 
ing it to be indivisible in kind. The tutor accepted service of the petition, and 
consented to the sale for cash. The district court, thereupon, ordered the sale 
for cash, and that a commission should issue to the proper officer of the parish 
of Caddo to make the sale. The order was given to an auctioneer of that parish, 
who, after advertising the land for thirty days, in the English language only, sold 
it for cash, on the 30th day of March, 1847. Michael Dickson became the pur- 
chaser, for five hundred dollars, which was paid. 

He has applied for a monition, to assure his title, under the acts of 1834 and 
1837. Stephen Yarborough, the tutor of the minors, opposes the homologation * 
of the sale, on the grounds: 1st. That the property was not appraised for the 
partition. 2d. That it was sold for cash. 3d. That it was sold by an auctioneer. 
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and not by the sheriff of Caddo parish. And 4th. That the sale was not adver- 
tised in the French language. 

The heirs of age opposed the homologation of the sale, on these and many 
other grounds. They cannot be heard; they conducted the proceedings for a 
partition, provoked the sale, and received the price of half the land from the 
purchaser. The sale is perfect as to them. 

As to the minors, an inventory and appraisement of the land should have 
preceded the order of sale. C.C. art. 1247. And their undivided half could 
not be sold for cash, but upon such terms of credit as might be recommended by 
a family meeting of the minors, as being for their best interest. C. C. articles 
1263, 1264. 

The other questions raised by the tutor of the minors, it is unnecessary to 
decide. The Legislature, by express statutes, in 1847, have authorized the sale 
of succession property by auctioneers, and have dispensed with advertisements 
inthe French language inthe parish of Caddo, and many other parishes. 

In setting aside the sale, as to the undivided half of the land belonging to the 
minors, it is indispensable to do what is just and equitable. 

The judgment is reversed as to the minors, Sidney and Elizabeth Felps, and 
the sale of their undivided half of the land is annulled; but it is decreed, that Michael 
Dickson recover from Stephen Yarborough, individually, two hundred and fifty 
dollars, with legal interest from the 30th of March 1847, until paid. It is fur- 
ther decreed, that the sale of the undivided half of the land which belonged to 
Sidney J. Felps and Elizabeth Felps, be homologated and confirmed, unless 
Michacl Dickson shall, in sixty days after this decree is returned to the district 
court, and becomes a judgment, renounce the sale before a notary public of the 
parish of Caddo; in which event, it is decreed, that he shall have a judicial mort- 
gage upon their undivided half of the land, for the restoration of two hundred 
and fifty dollars paid to them for the land, with legal interest from the 30th day 
of March, 1847. Itis further decreed, that Michael Dickson pay half the costs 
of this appeal, and that the other half be paid by Sidney J. Felps and Elizabeth 
Felps, in solido. ; 
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JUDGES OF THE COURT. 
*Hon. GeorGe Eustis, Chief Justice. 


Hon. PIERRE ADOLPHE Rost, 
Hon. THomas S.LipeEu., Associate Justices. 
Hon. Isaac T. Preston, \ 


JAMES CLUNAS v. GEORGE GALLAGHER. 


The plaintiff sued upon a promissory note. The defendant answered that the plaintiff had 
received the note as agent of a firm, a member of which had died, and his agency had ter 
minated. To interrogatories propounded to him, the plaintiff answered, that he held the 
note as agent, but that the firm was still in existence, notwithstanding the death of one of 
the members. Held: That under the circumstances, the plaintiff had the right to maintain 
the suit in his own name. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Wolfe and Singleton, for plaintiff. Pitts and Lancaster, for defendant. 
The judgment of the court was pronounced by 

Rost, J. This is an action upon two promissory notes of the defendant, pay- 
able to the plaintiff, agent, or order. The defendant admits the execution of the 
notes, but avers that the plaintiff has now no right, title, or interest in them; 
that the notes were given to him as agent of Goodhue § Co., a commercial firm. 
of the city of New York; that this firm has since been dissolved by the death 
of one of the partners ; that the agency of the plaintiff terminated at the dissolu- 
tion of the firm ; and that he had no authority to institute this suit. The answer 
also contains a plea of want of consideration from Goodhue § Co.. 

To establish his allegations, the defendant propounded interrogatories to the 
plaintiff, who, in his answers, admitted that the notes belonged to Goodhue § Co.. 
and that Jonathan Goodhue, one of the partners, had since died. But he stated 
at the same time, in direct answers to questions asked, that the firm of Goodhue 
§ Co. was still in existence, and that he was their agent for the collection of 
this debt. 





* The Chief Justice was absent during the early part of November, in consequence of 
sickness. 
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This evidence is positive, and proves satisfactorily, that the firm was noi dis- 
solved by the death of Mr. Goodhue. The authority of the plaintiff, as agent, 
still subsists, and he may maintain an action upon the notes in his own name. 
Story on Agency, No. 394. 

The defendant pleaded, as he had the right to do, want of consideration on the 
part of Goodhue § Co. But this defence is entirely unsupported by proof. 

We are of opinion that the plaintiff is entitled to a judgment. ' 

It is therefore ordered, that the judgment in this case be reversed. It is fur 
ther ordered, that the plaintiff recover from the defendant the sum of $469 50, 
with legal interest, from 1st April, 1851, till paid, and costs in both courts. 


JoHN C. STEPHENSON v. W. C. LEE et al. 


The defendant had attached a slave of the plaintiff, which the latter bonded. Afterwards, 
the plaintiff caused the slave to be sold on 2 mortgage in his own favor, which had not 
been recorded at the date of the attachment, and purchased the slave. The defendant 
obtained judgment, and caused the slave to be seized on execution. The plaintiff enjoined- 
Held: That the slave was liable to defendant’s execution, and the injunction was dis- 
missed, with damages. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Durant and Horner, for plaintiff. Edwards and Rand for defendants. 
The judgment of the court was pronounced by 

Preston, J. William C. Lee commenced suit against James S. Stephenson, 
and attached a slave named Henry. The plaintiff intervened and bonded the 
slave, and afterwards caused him to be sold, under a mortgage in his own favor. 
and became the purchaser. 

Lee obtained judgment, and, notwithstanding the purchase by Stephenson, 
seized the slave under execution. The datter has enjoined the sale, on the 
ground, that he is the owner of the slave, by the adjudication under his mort- 
gage. But he intervened in the attachment suit and obtained possession of the 
slave, on giving bond, the condition of which was, that he should satisfy any judg- 
ment that should be rendered against him in the suit. Now, judgment was ren- 
dered in that suit, to which he, by intervention, had rendered himself a party, 
that the plaintiff should have a privilege upon the slave attached. ‘This is, sub- 
stantially, a judgment that the intervenor satisfy the judgment, or deliver up 
the slave he bonded, to be sold under execution to satisfy the privilege decreed 
in favor of the plaintiff. It is inequitable to compel the plaintiff to resort to the 
bond of the intervenor, since the slave is still in his possession. 

There is another consideration, which is conclusive against the plaintiff in 
injunction. After bonding the slave, he caused him to be sold and adjudicated 
to himself, by virtue of a mortgage in his favor. But it is stated, and not denied, 
that his mortgage was not registered in the mortgage office until after the slave 
was attached for the debt of the present defendant in injunction. The attach- 
ment, therefore, takes precedence of the unregistered mortgage. Act 24th 
March, 1810, § 4. C. C. art. 3314, and the property must be sold to carry the 
preference into effect. 

Even if the registry of the sale of the slave attached, after he was bonded, 
might defeat the attachment, still, in this case, that sale was not completed and 
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registered in the conveyance office. Therefore, it had no effect against third StzrHenson 

persons, and the propérty was still subject to seizure under the execution. Act J 

of 20th March, 1827, § 5. . 
The judgment of the district court, dissolving the injunction and giving dam 

ges, is affirmed, with costs. , 
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ANDREW NACHTRIB v. PRAGUE and SHERMAN. 


A partnership engaged in running a sawmill, buying timber, and manufacturing lumber out > 
of it for sale, is a commercial partnership. C. C. 2796. 

A person engaged as a superintendent of a sawmill, and of the hands engaged in running it, 
will be regarded as an overseer, although he may himself labor, and his claim for wages 
is not barred by prescription under three years. C. C. 3503. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
A Charles M. Emerson, for plaintiff. Frank Haynes, for defendant. The 
judgment of the court was pronounced by 

Rost, J. The plaintiff claims from the defendants, in solido, the sum of 
$508 11, balance alleged to be due for work and labor done for them, and care 
and attention bestowed by him on their business, at the rate of two dollars and 

« «half per day, in conformity to an account annexed to the petition. 

The defence is, that the claim is barred by the prescription of one year; that 
it is excessive, both as to the value of the services and the time charged ; and 
that the defendants were not commercial partners, and are not liable in solido. 

There was judgment according tothe prayer of the petition, and Sherman, 
one of the defendants, has appealed. The defendants were running a sawmill, 
and the object of their partnership was to buy timber, and to manufacture lum- 
ber out of it for sale. This clearly comes within the definition of a commercial 
partnership, given by art. 2796 of the code; and has been expressly adjudged to 
be such, in the case of Hamblin’s Succession v. Hamblin, Administratriz. 3 
R. R. 130. 

We concur with the view taken by the district judge, that the plaintiff acted 
as the superintendent of the mill, and of the slaves attached thereto; and that 
the only prescription applicable to his claim, is the prescription of three years in 
art. 3503. The circumstance that he was a working overseer, cannot affect his 
rights. 

It is urged, in behalf of the appellants, that art. 3499 of the code, which estab- 
lishes the prescription of one year for the wages of workmen, is evidently taken 
from art. 2271 of the Napoleon Code. The only difference between the two, 
being as to the length of time after which prescription accrues; and that the 
courts of France have decided, that the superintendents of workmen, and the 
clerks of commercial houses are included in the category of workmen, within the 
meaning of that article. This may be, as stated by counsel, but the Code of 
France does not contain, as ours does, an express provision fixing a longer period 
for the prescription of the wages of overseers and clerks, without regard 
to the manner in which those wages are stipulaged to be paid. Art. 3503. 

The ground that the claim is excessive, involves mere questions of fact; and 
although we do not consider that ‘appeal as being frivolous, we think the judg 
ment is fully sustained by the evidence. 

Judgment affirmed, with costs. 
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James S. Fo.ey v. BELL and STEBBINS. 


The defendants purchased a quantity of gunny bags and mess pork for and on accoastllithe 
plaintiff, giving their own note in payment of the price. The articles were to be sold 
under the directions of the plaintiff, and the proceeds applied to the payment of the notes 
which had been given by the defendants. Before the expiration of the time agreed upon, 
the defendants sold the gunny bags and pork without the knowledge of plaintiff. The 
plaintiff demanded the gunny bags «nd pork. The defendants offered to replace them 
with other articles of a similar quality. Held: That the defendants were liable to the 
plaintiff for the damages he had sustained by their having sold the articles. 

Where an agent has received gunny bags and mess pork, he is bound to deliver to the prin- 
cipal the exact articles received, and cannot replace them by similar articles. Any cus. 
tom to the contrary, is against law. 

A submission to arbitration, to be binding on the parties, must be in legal form. 


PPEAL from the Second District Court of New Orleans, Lea, J. J. Fin- 
ney, for plaintiff. Benjamin and Micou, for defendants. The judgment 
of the court was pronounced by 

Rost, J. Under a special agreement, and for a consideration deemed suffi- 
cient by the defendants, they purchased on account of the plaintiff, 50,000 gunny 
bags and 500 barrels of inspected mess pork, for which they gave their own 
notes, and agreed to store those articles in their warehouses, and to hold them for 
a stipulated time ; the sales to be ultimately affected, not by the defendants them- 
selves, but by the plaintiff, through the agency of his broker, Mr. Ellis, and the 
proceeds to be paid over to the defendants, to meet their outstanding notes. 

Before the expiration of the time agreed upon, the defendants sold the pork 
and gunny bags without the knowledge of the plaintiff or his broker. Subse- 
quently, when the plaintiff gave directions to Ellis to sell, it was ascertained by 
them that the merchandise purchased on the plaintiff’s account was no longer 
in the possession of the defendants, but they offered him to replace it with gunny 
bags of the same size and number and with other inspected mess pork. The 
plaintiff refused this offer, and pork having risen, while gunny bags had fallen 
in value at the time of the demand, he claims the amount for which his gunny 
bags were sold, and the price mess pork was worth when he put the defendants 
in default. 

The judgment of the district court is in conformity with the prayer of the peti- 
tion, and allows the plairtiff the balance coming to him after deducting the advances 
made by the defendants. ‘The latterhave appealed. The legal relations existing 
between these parties are so numerous and run into each other in such a manner, 
as makes it difficult to bring this case within the operation of the principles 
applicable to any of those relations; the defendants were creditors with an infor- 
mal pledge, depositories and, in a limited sense, agents of the plaintiff. Factors, 
properly speaking, we do not think they were; the merchandise was not 
delivered to them for sale, and it does not appear that they were to receive a 
commission when it was sold. I may be taken for granted, however, that after 
the sale of the goods by them, their liability to the plaintiff is the same, whether 
they be considered as agents, or as depositaries, or as creditors selling the goods 
of their debtor in violation of their agreement notto do so. Unless they can 
show a legal justification for selling without authority, they must account to him 
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for any profits they: may have made in selling, and indemnify him for any loss 
he has sustained by their failure to deliver the goods when commanded. 

The general principle is not contested by the defendant’s counsel; but he 
argues, that all gunny bags of the same size and number are alike, ahd that 
all branded and inspected mess pork is of uniform value; that it is a custom 
of trade in this city to deliver gunny bags and pork from the warehouse in 
which they are stored, without regard to marks or ownership; and that, under 
that custom, the plaintiff had no claim upon them for the specific articles 
they had purchased on his account, but only for the same quantity of gunny 
bags and mess pork of equal value which they tendered, and were at all times 
willing to deliver to him. 

It is true, that some of the witnesses have testified to the existence of such a 
usage; and the belief that it existed, may be sufficient to exonerate the defen- 
dants from the charge of fraud made by the plaintiff against them. But the evi- 
dence is not such as the law requires, to establisha custom of trade. The cus- 
tom alleged, if it existed, would be contrary to law and good morals, and could 
not be recognized by a court of justice. Under it, the principal, in case of his 
agent’s failure, could no longer identify his property; and his right to take it 
back in kind would, in every case, be defeated. After the sale by the factor 
of the property of his principal, in violation of orders, his interest 
becomes adverse to that of his employer. Having to return the property in kind, 

“he has an interest in the fall of the market, and is subjected to the temptation of 
assisting to bring it about, in direct opposition of his duty to the principal who 
employs him. 

It is not true, in point of fact, that all gunny bags of the same size are alike. 
The evidence shows that there are new and second-hand gunny bags in the 
market ; nor is it the fact, that all inspected mess pork is of uniform value. The 
quality varies according to the time of the year at which it is packed, the man- 
ner of putting it up, the length of time it has been packed, and the place in 
which it has been kept. 

It has been further urged, that the defendants were compelled to sell the 
pork because it was spoiling. This is not satisfactorily shown ; and if it was, 
the defendants should have apprised the plaintifis of the necessity to sell, that 
he might use his own discretion in the matter, he being in this city at the time. 

The submission to arbitration was not in a legal form, and it is not shown 
that the plaintiff, who now repudiates the award of the arbitrators, ever agreed 
with the defendants to execute it. 

We are of opinion, that there is no error in the judgment appealed from. 
It is therefore affirmed, with costs. 


RA ewer rer nee e ar AM OELAAL 


Jaques Soye v. MERCHANTS’ INSURANCE COMPANY. 


There is no rule of law or usage which requires the owner of an untenanted house to have it 
guarded by a keeper, to enable him to recover his insurance, in case of a loss of the building 
by fire. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
A. Pitot, for plaintiff. LL. Pierce, for defendants. The judgment of the 


court was pronounced by 
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Suet, J. This actiomis upon a fire policy, by which a dwelling-house was 


Mercuants’ insured. The defendants answered that they were not liable, because, at the 
InsuRANCcE Co. time of the fire, and long previous thereto, the house had been abandoned, and 


was left open and without a tenant, and that with ordinary care, attention and 
supervision, the loss would not have occurred. There was judgment for) the 
plaintiff, and the defendants have appealed. ‘ eg 

It appears that the house was built about a year previous to the fire, #. e 
assured had not been able to procure a tenant, except during one month. »The 
key of the house was left, during the principal portion of the time,with a neigh- 
bor, who was requested to rent or sell it, and who showed it to such persons as 
came to look at it. One witness says, that about two months before the fire, a 
window was left open for two or three nights and days; he mentioned it to 
the assured, and recommended to him to send some one to watch and occupy 
the house during the night. Another witness says, that several times in the day- 
time, (the dates he does not specify,) he had seen the front doors partially open; 
the house was in a thinly populated quarter; how the fire originated, does not 
clearly appear; but it is probable it was the work of an incendiary. 

There is no clause in the policy, nor are we aware of any rule of law or usage, 
which would make it the duty of an assured to have his house, if untenanted, 
guarded by a keeper. It is said by counsel, that leaving an untenanted house 
open, is a temptation to incendiaries. But there is no evidence that the house 
was in that condition on the night of the fire, so that the legal effect of such’ 
negligence need not be determined. 

Judgment affirmed, with costs. 


NI OL OOOO Or 


Henry E. Morton v. 8. B. Day. 


An owner of a vessel is not liable for goods purchased by the captain on the orders of mer. 
chants in the country, with the view of procuring freight, unless the owner has either 


expressly or impliedly sanctioned such a course of dealing. 
>. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J 
P. S. Warfield, for plaintiff. Race and Foster, for defendant. The 
judgment of the court was pronounced by 

Suipert, J. The defendant was a part owner of the steamboat Chalmette, 
and resided in New Orleans. The plaintiff, a merchant in New Orleans, seeks 
to make him liable for merchandise sold here, at various times, for the use of the 
boat, as is alleged. ‘There was judgment for the defendant in the court below, 
and the plaintiff has appealed. 

The account was kept on the plaintiff’s books, in the name of the steamer 
Chalmette and owners. The plaintiff's agent, who made the sales, testifies that 
he furnished the various items, mentioned in the account, to the captain, upon 
his representation that they were for the use of the boat, but that he did not 
know that they were so used. .The account, however, on its face plainly indi- 
cates, and it is satisfactorily shown by other evidence, that the goods could not 
have been bought for the boat’s consumption. They consisted of lots of sugar 
and coffee in quantities, entirely beyond the boat’s necessities; and were marked, 
as the account shows, with the address of merchants in Tennessee. These pur- 
chases were, probably, made by the captain, on orders from those parties, which 

















* 4 
° 


NEW ORLEANS, NOVEMBER, 1851. 


he executed for the purpose of getting freight. This practice, by captains, of 
executing orders for goods, a witness says, is frequent; but, that he knew of no 
usage by which goods, so bought, are charged to the steamboat. 

The case turns upon the question of the captain’s authority to bind his 
owner ; and we readily concur with the district judge, in the opinion, that the 
defélidant is not liable. The master is not the general agent of the owner. He 
is clothed with various incidental powers, resulting from his official capacity ; 
but these, in the main, are restricted to such as belong to the usual employment 
of the vessel. An extraordinary transaction, like this, calls for a particular 
authority, either express, or resulting clearly from an antecedent similar and 
usual course of dealing, so adopted by the owner, as to hold the captain out to 
the public as his agent for such purposes. ‘There is no evidence before us of any 
such authority from the defendant, either express or implied. See General 
Interest Insurance Company v. Ruggles, 12 Wheaton, 412. Peters v. Bal- 
leslier, 3 Pick. 495. Pope v. Nickerson, 3 Story 465. 3 Kent 160. 

Judgment affirmed, with costs. 


OOP LIP IP PPL LO LAL LOL LPAI LE 


GODFREY STANCILL r+. GILMORE and HENDERSON. 


Where a party receives paper to collect as collateral security, he is bound to show that he 
has returned it, or used, in vain due diligence to collect it, otherwise, he will be liable for 


the amount. 
Proof of the acknowledgments of a party by a single witness, is the weakest kind of evidence, 


aud is insufficient to support a claim for over five hundred dollars. 


PPEAL from the First District Court of New Orleans, Laruc, J. J. H. 
A Kandalson, for plaintiff. John Gedge, for defendant. The judgment of 
the court was pronounced by : 

Preston, J. This suit is brought upon an account of old date. On the Ist 
of June, 1844, it appears by the account, there was due by the plaintiff to the 
defendants, the sum of $2746 31, for which he gave the defendants his note. 
The note is then brought into the account, and compensated by the following 
items: Commission for guaranteeing $2178, $54 45; half cemmission on 177 
bales of cotton, $84 94; cash for goods attached and sold, the 28th December, 
1844, $497 07; amount of your receipt for sundry claims, dated Greenwood. 3d 
June, 1844, 1081 76; your receipt, dated the Ist June, 1844, $1647 93— 
$3366 15. Deduct the note, $2746 31. Balance, $619 8&4. 

With this balance and interest, the plaintiff's claim for $866 95 is made up, 
for which he obtained judgment. 

The receipt, dated at Greenwood. the 3d of June, 1844, for a number of 
sinall claims, is produced, and shows that they were received by the defendants 
as collateral security for a claim due to them by the plaintiff, and if collected, or 
any part thereof, the proceeds were to be placed to his credit. The defendants 
are chargeable with those claims, unless returned, and due diligence to collect 
them is shown. 

The two largest of the remaining items should have been proved by written 
evidence. There is no testimony in support of them, except that of a single 
witness, that the whole account was presented to Gilmore, one of the defen- 
dants, and that he acknowledged it to be correct. ‘This isthe weakest kind of 
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STANCILL testimony of ancient claims against a deceased person, (Gilmore being dead,) 


v. 
GILMORE. 


and our code expressly requires, that to make full proof as to claims exceeding 
five hundred dollars, it should be corroborated by circumstances. No corrobo- 
rating circumstances are offered in the present case. 

The plaintiff might, therefore, be non-suited. But, we think, justice re 
that the case should be remanded: 1st. That the plaintiff may produce the 
for $1647 93. 2d. That he may show, by record or otherwise, the proe of 
his property attached and sold. 3d. That the defendants may account for the 
notes received at Greenwood, and credit their proceeds on their note. And lastly, 
that both parties may, by further evidence, establish their respective claims with 
that certainty which should always exist as the basis of a judgment. 

The judgment of the district court is reversed, and the cause remanded, that 
it may be tried again; and the appellee is condemned to pay the costs of this 
appeal. 






Joue E Sparks et al. vr. STEAMER SALADIN et al. 


A flatboat was tied to the bank of the river, about 250 yards below the steamboat landing, 
and a steamboat, in attempting to land, in a dark foggy night, came into collision with her. 
Held: That the steamer was liable for the damages caused by the collision, and that, 
under the circumstances, she was not exempted from liability, because the flatboat had 
out no light. 


PPEAL from the Second District Court of New Orleans, Lea, J. J. W. 
A Frost, for plaintifis. J. W. Price, L. Hunton and Garnet Duncan, for 
defendants. The judgment of the court was pronounced by 

Suet, J. The district judge, in his opinion, says: ‘It is clear that the 
collision was owing toa want of care and caution on the part of those who had 
the management of the steamer Saladin.” We think this opinion is sustained 
by the evidence. The night was foggy, and it was imprudent to run the boat in 
such weather. 

The plaintiffs’ flatboat was fastened at the bank, at the usual place for moor- 
ing flatboats, at Natchez. The landing for steamboats was about two hundred 
and fifty yards below. The Saladin was working her engine, until she came 
within a short distance from the flatboat; and when the flatboat was seen, and 
the order given to back, it was too late. A collision ensued, by which the flat- 
boat was sunk. It is said, there was negligence on the part of the plaintiffs in 
not having a light out, and some one on board to hail the steamer; by either of 
which precautions, it is contended, the disaster would have been prevented. 
But, it appears from the evidence, that it is not usual, at Natchez, for flatboats 
thus moored, to display a light and keep a man on the look-out; and we are not 
permitted to say, upon a review of the whole testimony, that the officers of the 
steamer had a right to expect any such warning or assistance, while propelling 
their boat in a dense fog, at the place in question. 

Much stress was laid, by the counsel for the appellants, upon the opinion of the 
Supreme Court of Pennsylvania, in Simpson v. Hand, 6 Wharton, 325. Chief 
Justice Gibson, in that case, says, the hoisting of a light is a precaution so impe- 
riously demanded by prudence, that I know not how the omission of it could be 
qualified by circumstences, any more than could the leaving of a crate of china 
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in the track of a railroad car; or how it could be considered otherwise than as 
negligence per se. The opinion is certainly entitled to-great respect; but to 
appreciate its scope and meaning, it is necessary to look at the context and the 
facts before the court. The plaintiff’s goods were laden in a vessel called the 

hort; which was lying at anchor, in the night, in the river Delaware. The 

Mian Henry, being under sail, came into collision with the Thorn, which 
sprung.a leak from the concussion, and the plaintiff’s goods were damaged by the 
water. He claimed compensation for this damage, from the owners of the Wil- 
liam Henry. From the report of that case, it appears fiat the Delaware is the 
only navigable communication between the city of Philadelphia, a place of great 
commerce, and the ocean. The channel is not wide. The Thorn was lying at 
anchor, in the middle of the channel. It was proved to be the custom of the 
river to set a light in nights of unusual darkness, and also for the crew of a vessel 
at anchor, in the stream, to give such a shear as may prevent a vessel in the act 
of passing her, from running foul, in case of accident. In view of such a state of 
facts, we find the Chief Justice closing his opinion with this remark: ‘The jury 
ought to have been told, that if she was moored in the channel, without a light 
burning at the time, or that if her watch was not present, and did not what is 
customary on such occasions, her people were obnoxious to such a charge of 
negligence as would bar the action.” In another place, he observes, a vessel is 
not bound to show a light when she is moored out of harm’s way. 

The present case is a very different one. Here was a flatboat tied to the 
bank at a place appropriated to that sort of craft, at a considerable distance from 
the landing appropriated to steamboats; there was no want of conformity to cus- 
tom, whereby a false confidence could be given to an approaching vessel; nor does 
there appear to have been any reason for the owner of the flatboat to expect 
that a steamboat would come to that part of the bank of the river. 

Judgment affirmed, with costs. 


OPP LPI PL LOO eee 


J. T. and E. Bonuam v. Overton, Cuism & Co. 


Where a factor received a consignment with orders to sell for cash, sold to a person who, 
after receiving the merchandise, absconded without paying for it. Held: That if it be 
conceded, that there is a usage of trade, the legality of which is questionable, to allow the 
buyer a few days to look over the bill, even in cash sales, before payment, still the factor 
is bound to act with due prudence in trusting the purchaser ; and if he be not a person in 
good credit, the factor is liable to the consignor. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Wolfe and Singleton, for plaintiffs. H. T. Hays, for defendant. The 
judgment of the court was pronounced by 
Suet, J. The plaintiffs, who are merchants residing in Illinois, consigned 
to the defendants, factors in New Orleans, a quantity of lard and pork for sale. 
On the 28th March, 1851, the defendants sold it to one Quinn. The price was 
$2471 79. It was weighed and delivered to him on the 29th. On the 30th, 
which was a Saturday, the bill was presented to Quinn. On the following 
Monday he was called upon for payment, and replied that he could not pay. 
On Tuesday, the defendants and another house, who had also made him a cash 
sale, induced Quinn to turn over to them some merchandise, to be applied to the 
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payment oftheir claims. A day or two after this, Quinn absconded. The plain- 
tiffs were credited with the amount thus collected; and there remained a deficit 
upon the price of the pork and lard, which the defendants declined to pay. 

The defendants contend, that they have established, by the testimony, in this 
cause, a usage to deliver merchandise of this sort after the weighing; to se e 
bill as soon as the weigher’s return is made, and to leave it a day or twe C) 
purchaser's examination, before demanding the money. 

The testimony of several merchants who were examined upon this subject, 
may be considered as pféving that, in cash sales, delivery of such merchandise is 
frequently made a day or two before payment, where the seller is satisfied with 
the character and solvency of the buyer; the matter being, however, one of 
courtesy, and resting in the vendor’s discretion. 

On the part of the plaintiffs it was contended, that the evidence was insufficient 
to prove a usage, certain, general, frequent and long established. It was also 
argued, and we are inclined to think correctly argued, that the alleged usage was 
unreasonable in itself, and one which courts should not encourage, because it 
opens a wide door to speculation and fraud. We have not, however, thought it 
necessary to pass upon these points. For even if it be conceded that the usage is 
satisfactorily proved, and is applicable to the case of a factor charged to sell for 
cash, the defendants are not, under the circumstances of this case, protected 
by it. 

We are not satisfied, by the evidence, that the defendants acted with due pru- 
dence in trusting Quinn. It is proved, that he came to New Orleans about a 
year previous, a stranger, without capital, and in search of employment in some 
mercantile house. Being disappointed in this, he entered into business in a 
small way on his own account; and although he made, from time to time, cash 
purchases in a similar manner, he does not appear to have acquired, “at any 
time, a well established mercantile standing; and what credit he had enjoyed, 
was impaired before the defendants dealt with him. There was imprudence on 
the part of the defendants, in parting with the possession of the property before 
receiving the price ; and its consequences must be borne by themselves. 

In stating our conclusion upon the question of prudence, we have not con- 
sidered it necessary to enter into a detailed statement of the evidence; but it 
is not improper to observe, that a very cogent argument, in favor of the plaintifis, 
may be deduced from the opinion and conduct of another house, who dealt with 
Quinn. A partner of this house was introduced as a witness by the defendants, 
to prove that they sold to Quinn goods consigned to them, and gave him posses- 
sion before receiving the price. But the witness, on his cross-examination, stated, 
that his house had accounted to their consignor for the amount of Qninn’s defal- 
cation. He acknowledged that they had acted loosely in giving him credit, and 
that his position in the mercantile community did not entitle him to it. 

it is therefore decreed, that the judgment of the district court be reversed; 
and that the plaintiffs recover from the defendants, the sum of $1323 17, with 
interest from 10th December, 1450, until paid, and costs in both courts. 


~~ OPP LL OO EOOOEOOEeEeEeeeeeeees seems 


J. H. Ruainenart, Executor. v. J. T. Doswe.t. 


The thing claimed, cannot be alienated during the pendency of the suit so as to prejudice the 
rights of the claimant. This principle applies even when the property is carried into 
another State, and there sold. ‘ 
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The institution of a suit in Texas, for property which was subsequently removed to Louis- RHINEHART 
jana and sold, is an interruption of prescription in Louisiana, if the suit in Texas has never 
been abandoned. 

A purchaser of property in Louisiana,which had been removed from Texas, where there was 
a suit pending for it, will be regarded as a possessor in good faith, unless he had notice of 


v. 
DosweEtL. 





thesuit in Texas. 

Ria from the Fourth District Court of New Orleans, Strawbridge, J. 
A John Finney, for plaintiff. Wolfe and Singleton, for defendant. The judg- 
ment of the court (Eustis, C. J., being absent,) was pronounced by 

Preston, J. This suit is instituted for the recovery of a slave named Harriet 
and her son. On the 6th of April, 1840, Fisher purchased her at a sale made by 
the Sheriff of Claiborne county, in the State of Mississippi. Her son was born 
afterwards. In December, 1840, he found them in the possession of one Derol/, 
in Harris county, in the Republic of Texas, and instituted a suit for them. It 
does not appear by the record that the suit has ever been dismissed. Fisher 
died, and the plaintiff has been appointed his executor. Finding the slaves in 
this city in 1849, this suit, as stated, has been instituted to recover them. 

The title of the plaintiff being indisputable, the defendant relies principally 
upon his plea of prescription. He, and those under whom he claims, appear 
to have possessed the slaves more than five years, and which, if not interrupted, 
would support the plea of prescription under our laws. And, under the laws of 
Texas, it is shown that slaves are personal property, and that the title to them is 
prescribed by two years possession. But the plaintiff contends that the pre- 
scription, both here and there, is interrupted by the suit instituted in the Republic 
of Texas, for the slaves. 

The defendant contends, that the suit was abandoned by an order of court 
made to change the venue from Harris, to Fort Bend county, because it was 
never carried into effect by a transfer ofthe record. This does not appear to us 
an abandonment of the suit by the plaintiff. Indeed, the order forthe change of 
venue was obtained by the defendant. Until the record is transferred, the suit 
remains pending in the court in which it was instituted, and until transferred, 
the clerk of that court is the proper officer to authenticate the record. 

The institution of this suit is not an abandonment of that against Deroll, but 
hecame necessary ; because the slaves were found here. If the defendant had 
held the slaves in this State, in good faith for five years, we are not prepared to 
say that the suit pending in Texas, would have interrupted the prescription. 
But he purchased them in this city, from Theodore Wissell, a citizen of Texas, 
on the 14th of December, 1847. Now, it is a principle of our laws, that the 
thing claimed as the property of the claimant, cannot be alienated pending the 
action, so as to prejudice his rights. C.C. 2428. If this principle prevails in 
Texas, and we are bound to presume it does until the contrary is shown, Wissell, 
at least, was bound to take notice of the suit pending in Texas for the property. 
It istrue, it is admitted of record, that the common law prevails in Texas, but we 
are under the impression that in an action of detinue, to which the sequestra- 
tion suit instituted in Harris county may be likened, the property is specifically 
recovered into whatever hands it may pass during the pendency of the suit, other- 
wise, the suit would be nugatory. The principle is general, and applicable to 
personal as well as real property. Therefore, the suit which has been so long 
pending in Texas, interrupts the prescription which has been plead under the 
possession of Wissell, who is a citizen of Texas. Still, we consider the defen- 
dant a purchaser and possessor in good faith, notwithstanding the pendency of a 
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Remmane suit for the property in another State, it would be extending the constructive 


a ‘. 


notice of suits too far, to oblige our citizens to take notice of suits, pending in 
other States, to be possessors in good faith in the purchase ofslaves. ‘Therefore, 
the allowance of hire for the slaves, from the time of the defendant’s purchase, 
instead of from the time he was put in default by a suit, was an error. 

The judgment of the district court is affirmed, so far as the defendant is con- 
demned to deliver the slaves, Harriet and Newton to the plaintiff, with costs: in 
the district court. It is reversed, as to the amount of hire decreed to him 
before the institution of this suit. He is adjudged to pay the plaintiff twelve dol- 
lars a month for the hire of the slaves, from the 25th of July, 1849, until they 
are delived to the plaintiff, who is condemned to pay the costs of the appeal. It 
is further decreed, that the defendant recover from his warrantor, T’heodore 
Wissell, the sam of seven hundred and fifty dollars, with interest from the 2d 
day of July, 1849, until paid, and the costs in the district court. 


te en eee 


SAMUEL HarRMoN v. PAuL JuGe Fits & Co. et al. 


Attachments must be satisfied in the order in which they are levied. C. P. 265. 

To entitle an attachment creditor to be paid out of the property attached, it is not essential 
that the judgment should decree a privilege upon the property. A judgment decreeing 
that the debt be paid out of the property attached, is equivalent to a judgment decreeing a 
privilege. 

The privilege for rent due, is entitled to a preference over that of an attaching creditor. 


PPEAL from the District Court of Jefferson, Clark. J. Purvis and James 
Brewer, for Longis, appellant. J. J. Michel, for Juge Fils & Co., appel- 
lees. The judgment of the court was pronounced by 

Preston, J. A stock of goods were sold under a writof fieri facias, in the 
suit of Paul Juge § Co., against Despus §: Co. They commenced an ordinary 
suit, but afterwards obtained an attachment, on affidavit that the defendants 
were about to depart from the State. In their judgment, it was decreed, that 
they should be paid, with privilege upon the property attached. 

Previously to their attachment, however, the same property had been attached 
at the suit of Pierre Longis, onthe same ground. He obtained judgment, with 
a decree that the property should be subject to the judgment, and sold to pay 
the same. 

Samuel Harmon took a rule on both parties, to show cause why the proceeds 
of the property sold by the sheriff, should not be paid over to him, in satisfaction 
of a judgment he had obtained for rent, with the landlord’s privilege. Longis 
contested his right to rent, on the ground, that Despus & Co. had sold their 
stock to him for a large sum; that the rent, before the sale, was extinguished 
by the price, and that he could not be landlord and tenant both, after the sale; 
and, therefore, no rent was due. A billof sale of the effects in the store, made 
before a notary, was produced. Nevertheless, it was admitted that Despus § 
Co. were in possession of the effects at the time of the attachment. The sale 
had not, therefore, been carried into effect by delivery, and the court very prop- 
erly allowed the rent out of the proceeds of the sheriff's sale. But as to 
the balance of the fund, the court allowed a preference to Juge § Co. over Lon- 
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gis, on the ground, that the judgment in favor of the former decreed a privilege, 
whilst the judgment in favor of the latter did not. That was an error. 

The suits of the respective parties show that neither had a preference to be 
paid out of the proceeds of the property, except by virtue of their attachments. 
The prior attachment of Longis gave him a preference over Juge & Co. The 
judgment in his favor decreed, that the property attached was subject to his 
judgment, which should be paid out of the same. The judgment in favor of 
Juge & Co. substantially decreed no more. 

Attachments must be satisfied in the order in which they are levied, otherwise 
the process of the court, in the first attachment, might be rendered nugatory, 
and the 265 article of the Code of Practice, which authorizes the attaching 
creditor to have the property attached sold to satisfy his judgment, of no avail. 

The judgment in favor of Samuel Harmon is confirmed. The remainder of 
the judgment is reversed; and it is decreed that Pierre Longis be paid four hun- 
dred and thirty-one dollars, the amount of his judgment, with the legal interest 
allowed in the judgment, out of the proceeds of the property attached by him, 
in preference to Paul Juge Fils & Co., who are condemned to pay the costs 
of the appeal. 





Wituiam H. Coss v. Owen FRANKS et al. 


The law gives to the District Court a discretion in granting a continuance, and judgment 
will not be reversed, because a continuance was refused, unless the erroneous exercise of 
that discretion is manifest. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

In this case, the counsel for defendants, in answer to a rule to show cause 

why the testimony of a witness, Fitzpatrick, taken under a commission, should 
not be read in evidence: 

‘1st. The commission is not duly executed according to law; in that, it does 
not appear that the witness came before the commissioner, and duly examined 
upon his corporeal oath, and that the testimony was reduced to writing by the 
commissioner ; that the testimony appeared in the handwriting of the witness ; 
that the testimony is not taken by regular examination in order of interrogatories, 
but the answers to direct interrogatories are separate from those to cross- 
interrogatories, and separately certified by the commissioner. 

“2d. That the jurat and return of commissioner, is not in accordance with 
law. 

“3d. That it does not appear that the commissioner, who signs himself as 
justice of the peace, was such officer at the time of his certificate. 

“4th. That there is no seal of commissioner attached.” 

The evidence was rejected in the district court. Wolfe and Singleton, for 
plaintiff. Race and Foster, for defendants. The judgment of the court was 
pronounced by % 

Preston, J. The plaintiff sues the defendants for the value of ten bales of 
cotton, which he alleges that he shipped on board their boat at Port Caddo, on 
Red River, to be freighted to New Orleans; and that they did not deliver the 
same to the consignees, and have rendered no account of the cotton. 

The plaintiff sustained his allegations by testimony, and obtained judgment, 
which must be confirmed, unless there be such errors in the progress of the suit 
97 
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as require that the case should be remanded: When the case was called for 
trial, the counsel of the defendants applied for a continuance, on account of the 
absence of Hudnell, a material witness, for whom he had issued a subpena. 

From the institution of the suit until its trial, a period of nearly three months, 
it is proved that Hudnell was constantly employed as clerk of a steamboat in the 
Ouachita trade. The defendants, who had been served personally with process, 
had not communicated that fact to their agent or counsel in the city. They had, 
indeed, communicated to their counsel the place of his residence in the city; but 
that was calculated to lead him into the error, of supposing that he might ordi- 
narily be found there, while on account of the trips of the boat on which he was 
employed, he could not ordinarily be there more than once in near two 
weeks. 

We are compelled, with the district court, to consider him, as to this case, a 
transient person ; and that the defendants were negligent in not communicating 
this fact to their agent or counsel, in order that his deposition might have been 
taken. If the precise facts which he could prove by the witness had been 
stated, and had been deemed very important, the plaintiff declining to admit 
them, perhaps the court might have exercised its discretion differently. But as 
the law gives to the district court a discretion as to granting a continuance, we 
cannot reverse a judgment, because it was not granted, unless the erroneous 
exercise of discretion is very manifest. 14 L. R.141. 17 L. R. 379. Hewlet 
v. Henderson, 9 R. R. 151. That does not appear in the present case. 

We are under the impression, that the objections to Fitzpatrick’s testimony 
are not tenable; but it is unnecessary to examine them, as the plaintiff has made 
out his case by the testimony of other witnesses. 

The judgment of the district court is affirmed, with costs. 


SAMUEL L. ForGay v. Epwin J. FerGuson. 


Where an ordinance of the city of Lafayette, under which a contract for paving was made, 
allowed five per cent to be recovered from the persons assessed after default, and the 
Legislature subsequently passed an act allowing eight per cent, only five per cent can be 
recovered on that contract. 


F eens from the District Court of Jefferson, Clark, J. W. H. Hunt, for 
plaintiff. A. W. Jourdan, for defendant. The judgment of the court 
(Eustis, C. J., being absent,) was pronounced by 

Preston, J. The nlaintiff sues the defendant for one-third of the cost of the 
pavement of Magazine street; in front of the defendant’s property. The plain- 
tiff did the work in pursuance of a contract with the city of Lafayette, made on 
the 30th of April, 1846. The contract was made by authority of acts of the 
Legislature, passed in 1844, 1843 and previously, and in pursuance of ordinances 
of the City Council of Lafayette, approved the 5thof March, and 16th and 23d of 
Api, 1846, which were given in evidence. Three objections are made to the 
payment of the plaintiff's demand. 

Ist. That the contract was never complied with. The work was accepted 
by the city, and the evidence satisfies us that the defendant has no just cause of 
complaint, as to its execution. 

2d. That the plaintift was not subrogated to the rights of the city of Lafayette. 
and cannot sue in his own name for the claim. The contract between the plain- 
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tiff and the city of Lafayette, expressly declares, that ‘the said Forgay shall 
have the right, under the authority of the city council, to collect from the differ- 
ent owners of property, in front of which paving shall be done, their-proportion 
Gf the cost of paving and curb-stone.” There was the same provision in the 
ordinance under which the work was done, and the proper officers of the corpo- 
ration approved and delivered the bills to the plaintiff. 

The defendant lastly complains, that eight per cent interest was allowed by the 
judgment, while the act of 1843, and ordinance of the 5th of March, 1846, under 
which the contract was made, allows but six per cent interest. The plaintiff 
relies upon the act of the 29th of April, 1846, which allows eight per cent inter- 
est on the contracts for public works in the city of Lafayette. This law was 
passed after the ordinance under which the contract was made, and . must have 
been published subsequently to the making of the contract. It cannot therefore, 
effect or add to the contract. C.C. art. 8. 

The judgment is erroneous, as to the interest, and is so far reversed, at the 
costs of the appellee; but is otherwise affirmed, with six per cent interest, from. 
the 23d of May, 1849, until the amount of the judgment is paid. 


BENJAMIN Poyprkas v. W. LAURANS et al. 


Where a person, acting as agent, buys property for his principal in his own name, without 
stating the agency, the effect of the title, when recorded, is to make the agent the owner, 
so far as third persons are concerned. The only cases in which there has been any excep- 
tion to the effect of the registry laws, are those of gross fraud on the partof the subsequent 
purchaser. 

On the purchase of real property, in the name of a partnership, the partners become joint 
owners of the property, and a creditor of the partnership cannot claim to be paid out of it 
in preference to an ordinary creditor. 


PPEAL from the District Court of New Orleans, Strawbridge, J. Miles 
A Taylor, for plaintiff. C. Roselius, for defendants. The judgment of the 
court was prepared by 

Eustis, C. J. The plaintiff alleges himself to be the sole owner of a certain 
lot of ground situated in the First Municipality, and to have been in undisturbed 
possession thereof since the 28th of February, 1840, the date of his purchase 
from his vendor, Edward Hamilton ; that the sheriff has seized and advertised 
for sale, under an execution against Lubin Garnier, the one undivided half inter- 
est of said Garnier in said lot, to satisfy a judgment against said Garnicr, 
obtained by the defendant, Zaurans, in the district court held at East Baton 
Rouge; he obtained an injunction against further proceedings under the execu- 
tion. The defendant contends, that the interest of Lubin Garnier in the lot is 
subject to the execution against him. The court below decided in favor of the 
defendant, dissolved the injunction, and amerced the plaintiff and his surety in 
damages. The plaintiff has appealed. e 

In 1840, the plaintiff was the creditor of Hamilton, and the latter transferred 
and sold to the commercial firm of J. and L. Garnier, composed of John and 
Lubin Garnier, of New Orleans, the lot in question. The act of sale was signed 
by Lubin Garnier, who appeared as the bearer of the note of Hamilton, which 
belonged to the plaintiff, and formed a part of the consideration of the sale. 
The act bears date the 28th of February, 1840, J. and L. Garnier were the 


771 
FoRGAY 


v. 
FERGUSON. 








772 


PoypRas 


v. 
LAURANS. 





SUPREME CODRT OF LOUISIANA, 


agents of the plaintiff, and although the transaction appears in their names, the 
proof is clear that it was on the bond fide account of the plaintiff, and we think 
the possession must be considered to have been in the plaintiff since that period. 
The lot was assessed in his name, taxed in his name, and the receipts for rent 
are all taken from the tenants in his name. On the lot, at the time of the sale, 
there was an old building of little value; the plaintiff replaced it by valuable 
new buildings. J. and L. Garnier continued to be the agents of the plaintiff 
until 1842, when the firm was dissolved. Lubin Garnier was his agent until 
1847, and was succeeded by Messrs. Rochereau & Co., his present agents, 
The plaintiff did not reside in the city, and his business, the management of his 
property therein, and the collection of his rents, was confided to his agents. The 
present proceedings were instituted in 1849; so that the possession of the plain- 
tiff was less than ten years, and no title has been acquired by him, by reason of 
the prescription of that term. 

The plaintiff suffered the title of this property to be taken in the name of J, 
and L. Garnier, and to remain in their name. There is no notarial act, no 
record whatever of any interest of his in it, or to create the belief that it 
belonged to any other person than to those in whose name it stood. The district 
judge decided in favor of the defendants,on the non-recording of the plaintiff's 
title in the office of the register of conveyances in New Orleans. The act of 1827, 
creating this office, makes it the duty of the register to record all acts of transfer 
of immovables or slaves, passed in the city and parish of New Orleans, which 
shall have been presented to him by the parties, and then declares, that said acts 
of transfer of immovables, whenever they are not registered agreeably to that 
law, shall have no effect against third persons but from the day of their ‘being 
registered. 

The only record of the title to this property existing, showed it to belong 
to J. and L. Garnier, the vendees in the sale from Hamilton. The effect 
of this title, whatever may have been the rights of the real owner, Poydras, in 
relation to it, as between him and J. and L. Garnier, was to make them the 
owners so far as third persons were concerned. The cases on this subject are 
numerous. See Dozier v. Squires, 13 L. R.131. Hyamsv. Richardson, 286. Fos- 
ler’s Heirs v. Farrar’s, 11 L. R.408. Stockton v. Craddick, 4th Ann. 283. Lev- 
erich v. Toby, 6th Ann. C. C, 2417. But as the case has been argued, princi- 
pally as to the effect of the registry law of 1827, we do not decide it on this 
ground. , 

The counsel for the plaintiff has urged to the court the rule, which obtains 
in England and most of the United States, that notice to a party constitutes 
such an equity as entitles him to protection. The statutes of England, relating 
to their registry laws, which apply to certain counties only, as well as those of sev- 
eral of the States, are not similar to ours on the same subject. The decisions 
under those statutes, as to what notice will save the holder of an unregistered 
deed, form no part of our jurisprudence. Nor hasthe doctrine ever been recognized 
by this court, that posssession under an act of sale not recorded, was sufficient 
evidence of notice to creditors and subsequent purchasers, to defeat the opera- 
tion of the registry laws. In the case of Tulane v. Levison, 2d Ann. 789, we 
said: ‘* The theory, that notice is equivalent to registry in relation to conveyan- 
ces of real property, we do not understand to have been adopted in our jurispru- 
dence.” The subject has been several times under consideration, and the 
difficulties attending every mode in which laws of that description have been 
carried into effect in different countries, have been examined and weighed. The 
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only cases in which there has been any exception to the effect of registry of 
cohveyances, are those of gross fraud on the part of subsequent purchasers. 
Splane v. Mitcheltree; 2d Ann. 265. McGill v. McGill, 4th Ann. 269. 

The case of Tulane v. Levison, cited, was similar, in many respects, to this, 
though it did not come within the statute of 1827, which relates to New Orleans 
exclusively. The opinion of the court states our view as to the rights of credi- 
tors. Inthis case, Barney was the owner of a lot in the town of Natchitoches. 
He sold to Bartlett, in 1842, by public act, in New Orleans. The act was 
recorded in the office of the parish judge of Natchitoches, but in the wrong 
book: in the book of mortgages, instead of that of conveyances. The plaintiff 
purchased at a sheriff's sale, in 1843, which was made under an execution 
issued on a judgment obtained by the plaintiff against Barney. The possession 
was equivocal. The plaintiff recovered the lot from the heirs of Bartlett. The 
court said : 

« The title to the lot being in the name of Barney on the public records, it 
became subject to the mortgage, which the recording of the judgment created 
on the 3d day of May, 1842, and, we think, could he lawfully seized under the 
execution issued onthe judgment, and sold to satisfy the same. It seems tu 
follow, as a necessary consequence, that, if it could be lawfully sold under this 
state of things, a purchaser, having a knowledge of the facts, would be justified in 
buying the property. 

“Tt is in evidence, that the plaintiff’s attorney, before the issuing of the fieri 
jacias under which they became the purchasers, was apprised of the existence 
of the act of sale to Bartlett, and of its being recorded in the mortgage office; but 
that, on finding no record of it in the office of the parish judge, he had the lot 


seized and bought in for his clients, the plaintiffs. As we consider the right of 
the plaintiffs to have the property sold to satisfy their debt, paramount to that of 


the defendant under his unrecorded deed, by virtue of their recorded judgment, 


we do not see how that right can be impaired by this knowledge on the part of 


the attorney.” 

Where an owner is in possession, under a recorded title, we have considered 
the object of the registry laws attained, and have protected him from disturbance 
from a title acquired, under an intermediate recorded conveyance, from a party 
not in possession. Stockton v. Briscoe, 1st Ann. 249. McGill v. McGill, cited. 
Cotton v Stacker, 5th Ib. 677. In the latter case, the court said: “In Stockton 
v. Briscoe, we held that the object of the registry laws is to make apparent the 
ownership of property, and that whenever the ownership appears on the public 
records, by proper titles, the object is attained.” We adhere to this opinion. We 
do not believe it is the intent, and we are sure it is not the policy, of the regis- 
try laws to defeat the titles of purchasers, in good faith, under recorded deeds, 
on the ground that an anterior conveyance, however remote, of the same proper- 
ty may not have been recorded. Such an interpretation would, in our opinion, 
effectually destroy the security of property, for which registry laws are estab- 
lished. 

In each of these cases the subject was fully considered, and the court was not 
unanimous in its opinion. Mr. Justice Slidell dissented, and thought the cases 
within the registry acts, and that their provisions should be applied to them. 

The cases cited from the Louisiana Reports, by the counsel for the defendant, 
Williams v. Hagan, 2 L. R. 123, Armstead v. Bowden, 5 L. R. 263, The Syn- 
dic of McManus v. Jewitt, 6 L. R. 541, we think, are conclusive as to rights of 
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the judgment creditor, under his execution, against property standing in the 
‘office of the register of conveyances in the name of the defendant. 

We think that the words of the act of 1827 are so plain, and its object is so 
evident, that it interprets itself, and that effect must be given to it in all cases in 
which it does not conflict with some paramount principle of law, and in the pre- 
sent case we can discover none which should obstruct its operation. The plain- 
tiff let his property remain for years in the names of others, and never took a 
conveyance of it. There is no propriety in straining a statute to relieve a party 
in this situation. 

It is contended by the counsel for the plaintiff, that if this lot is not considered 
us belonging to Poydras, it must be some part of the partnership property of L. 
and A. Garnier and is not liable to seizure at the instance of a creditor of one of 
the partners. The case of Skillman v. Purnell, 3 L. R. 497, answers this ob- 
jection. J. and L. Garneir’s can only be considered as to third persons, as joint 
owners. Their partnership, by the plaintiffs own showing, was dissolved about 
the year 1842. 

Nor is there any more force in the objection that Poydras, by this affair, be- 
comes the creditor of the partnership, and has a preference to be paid out of the 
proceeds of the sale of the property. If his property goes to pay Lubin Gar- 
nier’s debt, he becomes the creditor of Lubin Garnier, and may take the judg- 
ment his property has satisfied, but this does not make him a creditor of the 
partnership, against which it is clear he has no claim whatsoever. 

The district judge, in dissolving the injunction, condemned the plaintiff and his 
security in solido, to pay twelve per cent damages, and eight per cent interest. 
The act of 1833, relating to injunctions obtained by third persons, vests the power 
to assess damages in the discretion of the court. 

We do not think the present case, one calling for damages against the party 
obtaining the injunction. 

The judgment of the district court, allowing damages and interest against the 
plaintiff and his surity on the injunction bond, is, therefore, reversed, and, in 
other respects, the same is affirmed; the appellee paying the costs of this appeal. 


TURNER, WILSON & Co. v. JoHN L. LEWIs, et al. 


Where the plaintiffs had carried on the business of making advances to a party on consign 
ments, payments made to them, in the course of that business, will be imputed to the 
mercantile account, and not to a mortgage note held by them on the party. 

In a contest between two mortgage creditors, for a particular fund, the interest of the debtor 
being equally balanced, he is a competent witness. 


PPEAL from the District Court of Jefferson, Clark, J. W. H. Parton, 
for plaintiffs. John R. Grymes, for defendants. The judgment of the court 
(Eustis, C. J., being absent) was pronounced by 
Preston, J. J. C. Smith caused to be sold by an order of seizure and sale, 
on the oldest mortgage, a house and lot in the parish of Jefferson, belonging to 
Warren L. Burgess, and became the purchaser. There was a balance of $731 
over and above the claim of Smith, and which he paid into court. Turner, Wil- 
son & Co. held a note of W. L. Burgess, for $4500, secured by special mort- 
gage upon the same property. ‘The mortgage was executed and recorded on 
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the 16th of January, 1849. Jobn L. Lewis obtained a judgment against Bur- 
gess, for $3,254, and recorded it in the parish of Jefferson, on the 8th of Marchy 
1850, to operate as a judicial mortgage upon the same property. 

Turner, Wilson & Co. have taken a ruleagainst Lewis, to show cause why the 
money deposited in court, the balance of the proceeds of the mortgaged property, 
sbould not be paid over to them, as holders of an older mortgage than the judi- 
cial mortgage in his favor, by virtue of the registry of his judgment. 

Lewis answers, that the debt of Burgess to the plaintiffs in the rule, has been 
compensated and extinguished, and claims the money in court. It,was incum- 
bent on him, under these circumstances, to show the payment of the mortgage 
note by testimony. For that purpose, he called for the production by the plain- 
tiffs in the rule, of an account current between them and Burgess of extensive 
mercantile transactions. They produced the account called for, but it contains 
no mention of the mortgage note. It is evident, therefore, that to be of any 
avail in the defence, the account current must be connected by parol evidence 
or otherwise, with the mortgage note. ‘The plaintiffs admit that they charged 
Burgess with two acceptances, of his drafts, in favor of Pickett, Perkins § Co. 
given for the note, amounting to $1,599,37. The presumption is, that they paid 
their acceptances, but it is obvious, that they did not intend to charge Burgess 
more than ths amount of their acceptances for the note, because they carried 
the acceptances into the account current with him. Inother words, they purchased 
the note on his account, and held it as security for the price paid by them. If, 
therefore, the acceptances had ever been repaid by Burgess, they, and the note 
tor which they were given, would have been extinguished. 

But the account current shows that the balance against Burgess was never 
reduced below the amount now in court, and which is claimed by the plaintiffs. 
The question arises, then, whether payments made subsequently to the accept- 
ances must be imputed to them, or to the mercantile business of the parties. 
The account shows no imputation, nor were any receipts taken. The question 
must, therefore, be determined by evidence. 

The plaintiffs kept the mortgage note, and probably the acceptances, as the 
contrary is not shown. This indicated the intention of the parties, that the pay- 
ments should not extinguish them. The plaintiff stated, in furnishing the 
account, that the charges against Burgess consisted of moneys advanced to him, 
from time to time, to purchase produce in their name, and therefore to be sold 
on their account; and the general tenor of the account corresponds with this 
statement. Burgess admits, in an affidavit offered in evidence, that the 
advances were to be reimbursed by the sales of the produce, and that the profits 
made out of the purchases were alone to be applied to the payment of his note; 
and this is proved by a witness to have been the nature of the business between 
the parties. 

The testimony of Burgess cannot be rejected on the ground that he was 
interested in the cause, because it is immaterial to him which of his two gredi- 
tors receives the money in court; nor can the testimony of himself and the other 
witnesses be rejected as contradicting the account current. It merely explains it, 
and shows that the moneys received by the plaintifis were for their advances, 
to carry on a mercantile business, and not on account of the mortgage note or 
the acceptances given for it; or, in other words, that the nature of the mercan- 
tile business between the parties, was inconsistent with the imputation of pay- 
ments to the mortgage debt until the mercantile advances were reimbursed ; 
and indeed the imputation of the payments to those advances was for the interest 
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of Burgess, as he could not otherwise have carried on the mercantile business 


-out of which he hoped to make a profit to extinguish the mortgage. 


There is no proof that the acceptances were given up by Turner, Wilson & 
Co., much less the mortgage note ; therefore, there was not as contended, a nova- 
tion or the substitution of a mercantile balance for these higher and better evi- 
dences of indebtedness. The case does not, therfore, fall within the principle 
established in Bell v. Murphy, 2d Ann. 765; also, 1 L. R. 527, and 2 R. R. 
59, that on giving up a mortgage for a new note, the debt is novated and the 
mortgage extinguished. 

The judgment of the district court is affirmed, with costs. 
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D. Casey v. JAMES PENNOYER. 


An agreement between parties for the sale of a vessel, in which itis stipulated, that upon 
the payment of the notes given for the price, the vendor will execute a formal act of sale, 
will be regarded between the parties as an actual sale, and the purchaser may be com 
pelled to pay the price. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge,J. 
This suit was brought on several promissory notes and bills of exchange 
given by the defendant, for the purchase of a steamboat. The defendant denied 
his liability, upon the ground that the vendor had never executed title to him. 
The judgment of the district court was in favor of defendant, and the plaintiff 
appealed. The following is the agreement, out of which the controversy 
arose : 

‘This agreement made and entered into this 11th day of November, in the 
year 1845, between William H. Brown, of the city of New York, of the first 
part, and James Pennoyer, of New Orleans, of the second part, witnesseth as 
follows : 

‘* Whereas, the said party ofthe second part, has delivered to the party of the 
first part, six drafts or bills of exchange, and two promissory notes of the dates, 
and for the amounts following, viz: One draft drawn by the said Pennoyer on 
Thomas Barrett, of New Orleans, for one thousand and seventy-five dollars 
($1075,) dated September 25th, 1845, and payable thirty days after sight; one 
other draft drawn by the said Pennoyer on the said Barrett, for one thousand 
and seventy-five dollars ($1075,) of the same date, and payable sixty days after 
sight ; one other draft drawn by the said Pennoyer on the said Barrett, of the 
same date, for eight hundred and fifty dollars ($850,) and payable ninety days 
after sight ; one other draft drawn by the said Pennoyer on the said Barrett, of 
the same date, for eight hundred and fifty dollars ($850.) and payable four 
months after sight; one otherdraft drawn by the said Pennoyer, for one thousand 
and seventy-five dollars ($1075,) of the same date, and payable thirty days after 
sight; one other draft of the same date, drawn by the said Pennoyer, for one 
thousand and seventy-five dollars ($1075,) and payable sixty days after sight; 
one promissory note drawn by the said Pennoyer, payable to the order of the 
said Brown,. for two thousand and five hundred dollars ($2500,) dated October 
lst, 1845, and payable seven months after date; one other promissory note 
drawn by the said Pennoyer, payable to the order of the said Brown, for two 
thousand six hundred and fifty dollars, of the same date, and payable fourteeu 
months after date. 
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Now, if the said drafts shall, each and every of them, be accepted, and he, the 
said Pennoyer, shall cause them to be paid, as they and each of them respec- 
tively become due and payable ; andif he, the said Pennoyer, shall pay, or cause 
to be paid, each of the said promissory notes, as they shall respectively become 
due and payable, according to the terms thereof, he, the said Brown, for him- 
self, agrees that when the last payment shall be made, that he shall and will, by a 
bill of sale properly and legally executed in due form of law, transfer and convey 
to him, the said Pennoyer, all the interest in and title to the one undivided half 
of the ‘* steamboat Telegraph, of New York.” 

‘* And it is mutually understood and agreed, by and between the parties, that 
the aforesaid drafts and notes were given for the purchase of the said interest in 
and title to the said steamboat; and the said Pennoyer, for himself, agrees that 
the said drafts shall be accepted and paid, as they and each of them shall respec- 
tively become due and payable, according to the terms thereof; and that he, the 
said Pennoyer, shall and will pay, or cause to be paid, each of the said promis- 
sory notes, as the same shall respectively become due and payable. 

« And it is further mutually agreed, by and between the parties, that when- 
ever it may be advantageous to the parties hereto, the said steamboat may be 
sold and conveyed to any purchaser or purchasers, before the last payment on 
the notes aforesaid shall become due. 

“In witness whereof, the parties have hereunto set their hands, the day and 
year first above written. James Pennover, WiiuiamM H. Brown. In pre- 
sence of Samuel Lea.” 

Wolfe and Singleton, for plaintiff. C. Roselius and Vandalson, for defeu- 
dant. The judgment of the court (Eustis, C. J. being absent,) was pronounced 
by 

Suipeti. J. We consider the agreement of the 11th November, 1845, 
taken in connection with the other evidence in the cause, as establishing a sale 
by Brown to Pennoyer, of one-half of the steamer, at the price represented by 
the bills and notes recited in it, and delivered by the vendee tothe vendors; aud 
that the reason why the formal bill of sale was not to be executed by the sellers, 
until the notes and drafts were paid, was for the mere purpose of the vendor's 
security. The position of the parties inter se is substantially the same as it 
would have been, if Brown had, at the time, given Pennoyer, in consideration of 
these drafts and notes. a formal bill of sale of one-half of the steamer, and taken, 
simultaneously, a mortgage of the one-half from the buyer, to secure their 
payment. 

That the defendant so interpreted the agreement, is shown by his own con- 
duct; for, in the note of evidence, is an admission by the defendant, that 
Pennoyer always claimed to be the one-half owner of the steamer, while she was 
in New Orleans; and this interpretation also accords with the admission of both 
parties, contained in the note of evidence, that Pennoyer is entitled, as between 
him and Brown, to a credit for one-half the proceeds of sale of the steamer. 
which remained after the payment of the New Orleans claims against her, and 
toalike credit forthe amount paid by underwriters; both of which amounts had 
gone into Brown’s hands. 

In the note of evidence, we find the following admission made at the trial: “It is 
admitted by all parties, that immediately after the sale from Brown to Pennoyer, 
Pennoyer took charge of the steamer, as master, and started from New York to 

’ New Orleans ; that on her voyage, she met with bad weather, and was finally 


brought into New Orleans, where she was repaired at a very heavy expense; 
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that she was seized in the United States court, and sold to pay those expenses 
of repairs. - By the agreement, Pennoyer became the owner of one-half. Res 
perit domino. The one-half was, from the date of the sale, at Pennoyer’s 
risk. Ifthe vessel had perished at sea, he would not have been exempted from 
the payment of the price. 

Speaking, therefore, upon the written agreement, and other meager evidence, 
which has been brought before us, we think Brown and Pennoyer became inter 
se, on the 11th November, part owners of the steamer; and that the disasters 
which subsequently befell the vessel, and the judicial sale which resulted from 
them, whereby Brown was incapacitated from executing a formal bill of sale, did 
not destroy the defendant’s liability for the price. 

It is therefore decreed, that the judgmeut of the district court be reversed, and 
that this cause be remanded fora new trial; the costs of this appeal to be paid by 
the appellee. 
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Z.. D’ARENSBOURG v. E. CHAUVIN et al. 


A judgment of non-suit, in a former suit, about the same matter, will not sustain the plea o! 
res judicata. 
Proof of payment should not be admitted, without a plea to that effect. 


PPEAL from the First District Court, Larue, J. J. C. David, tor plaintiff. 
St. Paul and Bonny, for defendants. The judgment of the court, (Eustis, 
C. J., absent,) was pronounced by 

Rost, J. The pleadings in this case are so incomplete and inartificial, as to 
render it impossible to reach the merits. 

Although there may be, in the former suit between the same parties, admis- 
sions of the present plaintiff, by which he is estopped from claiming the mov- 
wbles described in his petition, it is clear that, as the judgment in that case was 
one of nonsuit, the plea of res judicata cannot be predicated upon it. 

The plaintiff took a bill of exceptions to the opinion of the judge, admitting 
evidence to prove two payments of $500 each, made by the defendants to the 
plaintiff, although no plea of payment is found in the answer. 

This evidence should not have been admitted without previously authorizing 
the defendants to amend, by making a plea which the justice of the case seemed 
to require. But even if this course had been adopted, the evidence of payment 
is not satisfactory to us, and we could only, in deference to the opinion of the 
district judge, have ordered a new trial. We think the ends of justice will be 
promoted by remanding the case, as it stands, with leave to both parties to amend. 

It is therefore ordered, that the judgment be reversed, and the cause remand- 
ed for further proceedings according to law, with leave to both parties to amend ; 
the costs of this appeal to be paid by the defendants. 
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ALBERT Cook v. JOSEPH "TARDOs. 


The charge brought against the captain of a vessel, of having attempted to sell a portion of 
the cargo which he had stolen, justifies the imposition of damages for slander. 


PPEAL from the First District Court of New Orleans, Larue, J. W.S. 
Upton, for plaintiff. H. H. Taylor, for defendant. The judgment of the 
court (Eustis, C. J., absent,) was pronounced by 

Preston, J. ‘The plaintiff, master of the ship ‘Tennessee, carried, as freight, 
a large quantity of lard from this port to Marseilles, in France. The weather 
was extremely warm, and it is proved that a considerable quantity of the lard 
leaked out of the barrels into the hold of the vessel. It is even stated by wit- 
nesses, that the best cooperage cannot prevent this. 

The lard was pumped up with the bilge-water, extracted and saved, and was 
claimed by the master. He has offered some testimony, to show that this is 
customary as to lard, turpentine, and articles with regard to which leakage can- 
not be prevented. The consignees, however, refused to recognize the custom. 
claimed the lard, and the master abandoned it to them. ° 

A cargoof wine, consigned to the house of which the defendant wasa partner, was 
taken in return. It appears that the casks of wine were much soiled by grease. 
which had been absorbed by the timbers of the vessel’s hold, according to the 
opinion of the port-wardens of New Orleans, and a dispute arose between the 
master and the defendant’s firm, who were consignees of the wine, as to the 
damage caused to it and the freight. 

The defendant, in speaking of their dispute at the port-warden’s office, said 
that the damage to the cargo of wine on the Tennessee, consigned to his house, 
was caused bythe captain stealing lard out of the hold of the vessel, alluding to the 
difficulty with its consignees in France, which had been the subject of conversa- 
tion at a dinner, at which he was present. And, says the witness, the import 
of his words were, that the plaintiff was not to be believed. and that he had 
attempted to sell the stolen lard in Marseilles. 

There was nothing in what occurred in France, us disclosed by the defendant's 
own affidavit, which justified such charges. The circumstances grew out of a 
supposed custom, which was strange in France. and seems strange to us. But 
we are sure the defendant would not have given to them the coloring which 
has given rise to this suit, but for the disagreement with the master about the 
damages caused to the cargo consigned to his house, and the freight claimed for 
its transportation. The coloring given by the defendant to the transaction, was 
entirely unwarranted, and, as proved by witnesses, tended to injure the plain- 
tiff im his business. He is proved to be a man of good character, and the excuses 
offered by the defendant for attempting to injure it, are insufficient. 

A jury rendered a verdict for four hundred dollars damages, in favor of the 
plaintiff against the defendant, and we cannot disapprove the verdict and judg- 
ment, which is affirmed, with costs. 
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Henry Dusvucu v. E. GOUDCHAUX, et al. 


A delay granted to the drawer of a promissory note, without any consideration or the taking 
of a new obligation, does not discharge the endorsers. The agreement for delay, in order 
to discharge the endorsers, must be one for some consideration, and of such character as to 
prevent the holder from suing the drawer. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. J. 
Magne, for plaintiff. Race and Foster, for defendants. The judgment of 
the court was pronounced by 

Preston, J. The defendant, Goudchaur, gave Murray a negotiable note, in 
payment of work done for him, which the latter endorsed and had discounted 
on his own account. The drawerand endorser are both sued. Judgment with- 
out defence was rendered against the drawer. The endorser pleads that he was 
discharged from liability, because time was given by the holder of the note to the 
drawer for payment. . 

Goudchaux, the drawer of the note, was used as a witness for the endorser. 
The substance of his testimony, to establish an agreement by the holder of the 
note to give him time for payment, isasfollows: ‘The plaintiff agreed with me, 
that I might have what time I choose on paying installments, as I should receive 
money which was due me, and was not to receive any installments until six 
weeks after the agreement; that he did not wish to pain me, and would do 
everything to facilitate me in paying the note; that I might take my own time, 
and pay as I could.” On cross-examination, he states, that “there was no time 
fixed to pay the note in.” 

This testimony establishes a bare promise of indulgence to Goudchauz, without 
consideration. Its utmost effect was a promise to forbear suing until he should 
have a chance to pay the debt himself, by installments. New notes were not 
taken; there was no new security; the nature and circumstances of the debt 
was in no manner changed ; there was a mere gratuitous promise, temporarily to 
suspend a suit growing out of a wish to facilitate and induce the drawer to pay, 
inthe hopes of obtaining the money, without suit, for the advantage of the endor- 
ser as well as the drawer of the note. 

Now it was held, in the case of Frazier ct al. v. Dick et al. 5 R. R. 
251, that ‘a delay granted to the drawers of a promissory note, without con- 
sideration and without taking any new security, will not discharge other parties, 
if the holder has not entered into such an agreement as will disable him from 
suing the drawer.” Without concurring in otherreasons given for that decision, 
which have been overruled, we think those quoted contain the true doctrine on 
the subject under consideration. See also, 16 L. R.213. Thisis latterly a well 
settled principle in England and in our sister States. Chitty on Bills, 447. 3 
Kent’s Commentaries, 111, 112. 

In a case very similar to the one before us, but where the facts relied upon by 
the endorser were much stronger than in this case, he being an accommodation 
endorser, and an agreement to give time by the holder to the drawer, but with- 
out consideration, was positively proved. The Supreme Court of the United 
States, while Marshall and Washington, and Thompson and Story were on the 
bench, unanimously held that the endorser was not discharged. 12 Wheat. 
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We should adhere to the decision, for the sake of uniformity in commercial law 
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with our sister States, unless prevented by the positive injunctions of our own autem aux. 


jaws. There are none such. On the contrary, the general principle as to the 
consideration of obligations, thut an obligation, without a cause or consideration, 
can have no effect, (C. C. 1881) seems to aid the well settled principle of commer- 
cial law onthe subject. It is easily reconciled, too, with all the decisions of our 
courts. In thecaseof Herefordv. Chase, 1 R. R. 213, anaccommodation endorser 
was held to be a mere surety, and, as such, discharged by the holder of the note 
on the obligee impairing his rights against the principal debtor. In this case, 
Murray was not an accommodation endorser, but transferred the note, himself, to 
the plaintiff, for a valuable consideration paid to himself. By the failure of the 
drawer to pay it, the endorser for whom it was discounted, perhaps, became the 
principal obligor to the holder, and the drawer his surety. 

In the case of Adlé v. Metoyer, the holder of notes lost his recourse against 
one of the drawers, he having signed as surety, by giving time, and for valuable 
considerations to the principal drawer. 1st Ann. 254. 

The case of Halstead v. Noble, was a suit on an auctioneer’s bond. The plain- 
tiff took six notes of the auctioneer, payable at different times, and a payment in 
cash for the amount of the defalcation. The surety was discharged. *1st Ann. 
192. 

hese were cases of suretyship, in which, as expressly provided by article 
3032 of the code, the sureties were discharged, by the fact of giving time 
to the principal debtor. The same principle prevails at common law. 6 Vesey, 
809,note a. Rees v. Barrington, 2 Ves. Jun. 540. Nisbet v. Smith, 2 Brokes’ 
Chan. Cases, 579. 6 Taunt. 379. 2 Marshall, 81. And yet it is not deemed 
inconsistent with the Commercial principle invoked by the plaintiffs counsel in 
this case. 

It was in the power, and was the duty of the endorser, if he apprehended any 
change in the circumstances of the drawer, to have paid the note for which he 
had received the consideration, and to have dispensed the holder with the expense 
and trouble of suing. If he had done so when the note was dishonored, there 
would have been no occasion for the plaintiff's indulgence to the drawer. And 
even after the loose and gratuitous promise of indulgence, which is proved, we 
have no hesitation in saying, that an immediate suit by the endorser against the 
drawer, on the note for which he had given his labor, would have been sustained, 
notwithstanding the promise set up in defence. 

This view of the case renders it unnecessary to examine the bill of exceptions, 
or the other points made by the plaintiff. 

The judgment of the district court is affirmed, with costs. 

SLidELL, J. I concur in the affirmance of the judgment, upon the ground that 
no agreement is shown by the evidence, which would have prevented Dubuch, 
at any time, from bringing suit against the maker of the note. There was, in 
substance, an expression of a disposition to indulge the endorser, but no time was 
fixed. Mere forbearance to sue a maker, isinsufficient to discharge an endorser, 
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A. and J. DeENNISTOUN & Co. v. THE New York CROTON ANp 
STEAM Faucet Company et al. 


The property in the hands of the garnishee, is to be considered as held for the purposes of the 
garnishment, and it cannot be taken out of his hands to the prejadice of the garnishment. 
The law does not require that the sheriff shall take actual possession of the property in the 
garnishee’s hands, in order to render the seizure by garnishment valid. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Benjamin and Micou, for plaintiffs. H. T’.. Hays, for appellees. The 
judgment of the court (Eustis, C. J., absent,) was pronounced by 

Sxire., J. The plaintiffs brought suit, by attachment, against the New 
York Croton and Steam Faucet Company, and garnisheed Eadie, their agent. 
At the time of the garnishment, he had in his hands merchandise belonging to 
the company. Judgment was duly obtained against the company, with privilege — 
on the property attached. 

While the attachment was pending, Eadie transferred to White §; Co. wo 
notes, proceeding from sales of the property of the company, and certain casks 
of merchandise, also their property. White §& Co. were creditors of the com- 
pany, and agreed to apply the proceeds of the notes and merchandise to pay 
their claims, and account to Eadie, as the company’s agent, for the balance, if 
any. 

It is argued, on the part of While §- Co., that the attachment did not hold the 
merchandise in Eadie’s hands, because, say they, to make a valid seizure of 
tangible property, it must be taken into actual possession by the sheriff. They 
cite Fluker v. Bullard, 2d Aun. 338. Simpson y. Allain, 7 R. R. 504. Gou- 
beau x. New Orleans and Nashville Railroad Company, 6 R. R. 348. 

The argument improperly confounds the case of ordinary seizure upon fieri 
facias with that of garnishment. In pursuing the latter remedy, the creditor 
reaches the property of his debtor through the garnishee. By the service of 
proper process, in the form which the law has prescribed for this particular 
remedy, the garnishee becomes the custodian of the property for the purposes 
of the garnishment. The law does not require, for the validity of this species 
of seizure, that the property should be taken out of the hands of the garnishee. 
There is an expression in the 257th article of the Code of Practice, which, con- 
sidered alone, would countenance the opposite doctrine; but it must be inter- 
preted with reference to the other provisions of the code upon the subject of gar- 
nishment. See 246, 250, 251, 263, 264. In the case of Scholefiel v. Manlec, 
8 M. R. 507, which occured before the adoption of the Code of Practice, but 
under a similar legislation, (see act of 1811, Martin’s Digest, vol. 1, p. 518, ¢! 
seq.,) the court observed: ‘* We think not only that an attachment in the hands 
of a garnishee is sufficient to place the property in the custody of the law, but 
that after the service of such an attachment, the sheriff had no right to go and 
take the property from the garnishee without a further order of the court.” In 
that case, the garnishee was cited and answered. In the case of Lapeyre, 
Harispe § Co. v. Carlos Cruzat §& Co., it was disclosed, by the answers of the 
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garnishees, that they had notes in their hands belonging to the defendants. It Dernnistoun 
was held, that the garnishee could not be compelled to deliver the notes to the yy. Groron 
sheriff before judgment was obtained against the defendants. * R rang A 
We consider the evidence as establishing knowledge on the part of White & 
Co., when they received the notes and goods from Eadie, that the property of 
the defendants was attached in his hands. They acted, it would seem, under 
the belief that there was property enough left to cover the claim of the plaintiffs. 
It turns out, however, that there is a deficit; and their rights, under the assign- 
ment from Eadie, being acquired with notice, must yield to the antecedent 
rights of the attaching creditor. , : 
It is therefore decreed, that the judgment of the district court be reversed. 
And itis further decreed, that the said W. W. White §- Co. do, within ten days, 
surrender to the sheriff, the goods and notes confessed by their answer to have 
heen received from John M. Eadie, and described in the receipt dated 19th 
June, 1850, which is of record in this cause, in order that said notes and goods 
may be, in due course of law, applied to the satisfaction of the judgment in favor 
of the plaintiffs against the said defendants in attachment; and that, in default of 
such surrender, the said plaintiffs do recover from the said W. W. White &-Co.. 
the sum of three hundred and nineteen dollars and twenty-one cents, with 
interest thereon at seven per cent per annum, from the 13th day of July, 1850, 
until paid. It is further decreed, that the costs of the proceedings against said W. 
W. While § Co., in both courts, be paid by the said W. W. White & Co. 










































‘Tue STATE v. HouGutTon, RANKIN & Co. 
A non-resident member of a commercial firm established in New, Orleans, may be taxed 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Isaac Johnson, Attorney General, for the State. Hamner and Hays, tor 
defendants. The judgment of the court was pronounced by 

Rost, J. The defendants are a commercial firm, composed of three partners, 
one of whom resides in this city, where their business is transacted ; the other 
two are non-residents, and have never been in Louisiana. 

A tax of twenty dollars is claimed from each of the partners, at the suit of the 
State, under the 3d section of the 3d article of the Act of 1848, amending the 
Act to provide a revenue for the support of the Government of the State, passed 
in 1847 

The defendants appealed to the Fourth District Court, from a judgment ren- 
(ered against them by a justice of the peace, and there set up the defence that 
the Act of 1848 was unconstitutional and void, so far as it imposed taxes on non- 
resident partners. This defence did not prevail in the court below, and the de- 
fendants have brought before us the issue which it presents. 

It is urged in their behalf, that the power of the Legislature does not extend to 

the taxing of persons who do not enjoy, and never have enjoyed, the protection 

of our laws. This argument takes it for granted that the tax claimed is a tax 
upon the person, but the entire section, upon portions of which the State relies, 
clearly shows that the taxes to which it refers are imposed on the business or 





* Nore.—This case was decided in January, 1849, and is not reported. 
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function of the persons therein named. It provides for taxes on tavern and bil- 
liard-table keepers, managers of theaters, peddlers, slave-dealers, &c,, and im- 
poses unequal taxes on the business of each. If the statute imposing this tax 
left room for interpretation, we would feel disposed to believe that the Legisla- 
ture did not intend to apply it to non-resident partners ; but the eighth paragraph 
of “the section relied on, provides that every member of a commercial firm, 
whether he resides permanently or temporarily out of the State, shall pay the 
same tax as the resident partner. Although the tax, in this case, is not claimed 


‘under that specific paragraph, the rule applies clearly to both, and we cannot dis- 


regard such an expressed declaration of legislative will; nor is there any legal 
ground upon which a tax imposed on a function exercised here by a non-resident, 
through his partners or agents, can be declared unconstitutional. * 

The case of the Second Municipality v. Corning, was one of a tax imposed 
by the general council under the power granted to that body by an act of the 
Legislature to tax merchants, whether they were permanent or transient resi- 
dents of this city. 

The partner taxed in that case, had never been in the State of Louisiana, and 
was neither a permanent or transient resident. We held, that the power of the 
general council to tax, should not be extended beyond the objects and persons 
specified in the act. 4th Ann. 408. In this case, the Legislature itself has im- 
posed the tax, and expressly subjected non-resident partners to the payment of 
it, on the ground, probably, that they equally exercised the functions of mer- 
chants here. Whether they are or not acting partners of the firms to which 
they belong, they are placed in the same situation as partners, in commendam. 
residing here would be. 

Judgment affirmed, with costs. 


Henry Bioop v. Lupwic VoLuers et al. 


The plaintiff held several mortgage notes onJ. R. Beard, one of which he endorsed to a third 
person. The endorsee, not having an authentic transfer, took out executory process in 
the name of the plaintiff, without his knowledge, and had the mortgaged property sold. 
The defendant became the purchaser of the property. The plaintiff, alleging that the prop- 
erty had been sacrificed, to the injury of his rights on the other mortgage notes, and that 
the suit in his name was unauthorized, brought suit to annul the whole proceedings. Held : 
That the endorsee had the right of demanding an authentic transfer of the note, which 
would have enabled him to have taken out the executory process in his own name; that 
his not having done so, was an irregularity, but was not sufficient cause for annulling the 
sale, especially as the purchaser was ignorant of the irregularity. ‘ 


PPEAL from the District Court of Jefferson, Clark, J. Benjamin and 
Micou, for plaintiff. A. W. Jourdan and A. N. Ogden, for defendants. 
The judgment of the court (Eustis, C. J., absent,)was pronounced by 
Preston, J. On the 3d of February, 1848, the plaintiff sold to J. R. Beard 
a lot of ground in the city of Lafayette, for $750, payable in equal installments, 
at one, two, three, four and five years from the date of sale, for which he took 
negotiable notes, secured by special mortgage on the property sold. The plain- 
tiff negotiated the notes. Beard paid the first, and then removed to California, 
abandoning the property, and leaving the four last notes unprovided for. 

















NEW ORLEANS, DECEMBER, 1851. 7g5 


Rice and Hathaway were the holders of the second note, which, being pro- BLoop as 


tested, they placed in the hands of an attorney for collection. In order to obtain nn 
an order of seizure and sale, and avoid the delays of a suit by attachment against 

a non-resident, he used the name of the plaintiff, he being payee and mortgagee, 

in a suit via executiva against the property, and caused it to be sold by the sheriff 

of the parish. It produced only $250, on twelve months credit. The defen- 

dant became the purchaser. 

The name of the plaintiff was used in the suit without his authority, and the 
sale of the lot took place without his knowledge. Having made affidavit of these 
facts, the plaintiff seeks, in this suit against the purchaser of the lot, to annul the 
proceedings, and especially the order of seizure and sale, which is the judgment 
in the via executiva, and also the sale, on the ground that he was no party to the 
proceedings, his name having been used without his authority. And he alleges 
that he is entitled to do so, because the property is worth $800, and is his only 
security for the reimbursement of the third and fourth notes, which he has 
taken up as endorser, and for the payment of the last note, which he will be 
compelled to take up, Beard, the drawer, being entirely insolvent. 

It was conceded, in argument, that the holder of one of a series of notes, secured 
by special mortgage on the same property, may enforce the mortgage without 
giving notice to, or asking the court to provide for the security of his co-mort- 
gagees. This has been the practice, though, as illustrated by the present case, 
it is certainly an objectionable practice. There is some securjty for them in 
the disposition of the proceeds of the mortgaged property, as neither the sheriff 
nor the court would raise the whole mortgage, and give the purchaser an 
unencumbered title, without providing for a proportional division of the proceeds 
of the sale among the different holders of the mortgage notes. But no question 
has, or can be raised on that subject, in the’ present case, as the plaintiff is 
liable, as endorser, for all the notes. 

Our laws provide the means by which a party may annul a judgment ren- 
dered against him without citation, or by the exercise of fraud or ill practices. 
And there is no doubt, as contended, that a party might annul a judgment, 
apparently in his favor, but practically prejudicial to him, when the proceedings 
had been carried on without his authority or knowledge, but to enable him to do 
80, it must appear that the proceedings were carried on in the exercise of his 
rights. In this case, the name of the plaintiff was used, not in the exercise of 
his rights, but to enforce the rights of others. By the endorsement of the note 
for value received, the plaintiff transferred to the endorsees the accessary right 
of mortgage. C.C. art.2615. Itis admitted that the note belonged to Rice and 
Hathaway ; that it was due, and secured by special mortgage upon the lot in 
controversy. Now, on that note and mortgage, the defendant shows an order of 
seizure and sale, directed to the sheriff by a court of competent jurisdiction, 
and under it, an official adjudication of the property made to him, at twelve 
months credit, on the second exposure. 

The parties owning the mortgage note, caused the order to be issued in the 
name of a party who did not own the note. They should have obtained an 
authentic transfer of the mortgage, or authority to use the mortgagee’s name. 
But they had the right to demand the use of his name, or the authentic trans- 
fer of the mortgage, in order to ‘enforce the actual transfer made to them, and 
the mortgagee was obliged to grant one or the other on demand. It was a great 
irregularity in the endorsees to apply for the order of seizure and sale without 
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other of these preliminaries. Still, it was only an irregularity in 


it null. The irregularity in the means used to enforce the rights of the 
holders of the mortgage note, does not change the nature of the transaction. 
The substance of what was done is, that mortgaged property has been sold on 
the application of mortgagees, by an order of seizure and sale, or judgment to 
pay their debt, and the defendant became the purchaser. 

The proceedings cannot be set aside for mere irregularity by a person nomi- 
nally, but not in reality, a party to them. And, more especially, the sale cannot 
be annulled, as the purchaser knew nothing of the irregularity and in no manner 
participated in it, and as it preceded the order of seizure and sale or judgment 
under which he purchased, and behind which he was not obliged to look to be 
assured of the validity of his title. Broughtonv. King, 2d Ann. 570. Pikev. 
Monget & Co., 4th Ib. 227. 

It is true, as the plaintiff justly complains, that his endorsees should not have 
exercised their rights, in his name, without his authority, or under an authen- 
tic transfer of the mortgage from him; as, in either case, he would have been 
advised of the proceedings and of the danger to his own rights, and have been 
enabled to guard against it. Still, if any direct and immediate damage resulted 
to the plaintiff by the unauthorized use of his name, he must look for indemnifi- 
cation to those who improperly used it. They did the actthat caused the dam- 
age, and are obliged to repair it. Code, 2294, 2295. He cannot, in an indirect 
manner, recover the damage from an innocent purchaser, who knew nothing of 
the unauthorized act, and had no participation in it. 

The judgment of the district court is affirmed, with costs. 

Supe, J. I think the plaintiff has a right to have the decree of seizure and 
sale declared null, and also the sale under it, because the decree was obtained 
in his name, without his authority, and there was, in truth, no plaintiff in that 
cause. It seems to me, there cannot be a valid judgment without a plaintiff in 
the suit on which the judgment is rendered, and if the decree was null, the sale 
made in execution of it falls with it. 

I by no means, however, mean to say that Vollers is to be denied any of 
the rights of a possessor in good faith. I think he is to be treated as such, and 
that he would have a right, upon the re-sale, to have the land and improvements 
seperately appraised, and take a proportionate part of the price. He would 
also have a remedy against the party who has caused the injury. 





HannauH De Younc v. ABRAHAM De Youna. 


Where the wife, in a suit against her husband for separation of property, alleges that she 
settled a dowry upon herself at the time of her marriage, she is bound to show affirma- 
tively the truth of her allegations. 

Where the marriage contract stipulates there shall be no community of gains, that the wife 
shall be at liberty to trade in any manner she shall deem requisite, and alienate and 
encumber her property as she shall see fit, and that the husband shall give a receip 
notarial act for such of her property as he shall receive, the property will be regarded as 
paraphernal, although other parts of the contract would characterize it as dotal; and to 
enable the wife to recover against the husband, she must prove that the property went 
into his hands. 
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. 


application, and not a radical defect in the proceedings, which ren- — 
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PPEAL from the District Court of Jefferson, Clark, J. Elmore andKing, 
for plaintiff. 7. S. McCay, for intervenor. The judgment of ss 
was pronounced by rr - 
Rost, J. This is an action for separation from bed and board, on account’ of 
cruel treatment and outrageous conduct on the part of the husband. ' 
The plaintiff avers that she settled upon herself, as dower, by her marriage 7 
contract, property and effects estimated at ten thousand dollars, which came into 
the hands and under the administration of the defendant, and are now in his pos- 7 
session. She asks judgment for ten thousand dollars against him, with mortgage 
and privilege. 
The defendant pleaded the general issue. 
Bernard Yoste, alleging himself to be a creditor of the defendant, intervened +. 
for the purpose of resisting the plaintiff’s claim for the restitution of her dowry, 
on the grounds that the marriage contract was fraudulent and simulated, and that 
no part of the property of the wife ever came to the possession of the defendant. 
He prayed for a judgment against the said defendant for the amount due him, 
and that the marriage contract be declared null and void, and of no effect. 
The judgment of the district court is in favor of the. plaintiff against her hus- 
band, for a separation from bed and board, and against her on her claim for the 
restitution of her dowry. ‘There is, also, a judgment in favor of the intervenor, 
against the defendant, for the amount of his claim and interest. The plaintiff 
has appealed against her husband only. ’ 
The judgment, so far as it decrees a separation from bed and board, is fully 
sustained by the evidence, and it is, in fact, not before us for adjudication. The 
only question presented by the appeal, is in relation to the plaintiff’s claim for * 
the restitution of her dowry. 
Under the general denial, in the answer, it was incumbent upon the plaintiff 
to show, affirmatively, that she settled a dowry upon herself at the time of her 
marriage, and that her husband is responsible for it. 
By dowry, are meant the effects which the wife brings to the husband to sup- 
port the expenses of marriage. It is given to the husband, to be enjoyed by him 
as long as the marriage shall last, and the income of it belongs to hin@ Arts. 2327, 
2329, C. C. He alone has the administration of it during marriage, and his 
wife cannot deprive him of it. C. C. 2330. The real estate settled as dowry, 
is inalienable during marriage, unless the marriage contract contains a stipulation 
to the contrary. Let us test the dispositions of the marriage contract relied on 
by these rules, always remembering that, in relation to property, the law only 
regulates the conjugal association in default of particular agreements, which 
the parties are at liberty to stipulate as they please, provided they be not con- 
trary to good morals, and do not infringe upon Jaws founded on motives of public 
order. 
The future wife declares that she has seven children by her former hus- 
band, L. H. Newton, whose_rights in the succession of their father have not 
been liquidated. She furtH@r declares, that she brings in marriage, wearing 
apparel, jewelry, money, household furniture, and other property, which she 
values at ten thousand dollars, with the reservation, that the appraisement made 
of the property shall not have the effect of transferring it to her husband. 
. If the contract stopped there, the property brought into marriage might prop- 
erly be considered as dowry. But it goes on to provide, that there shall be no 
community of acquets and gains between the parties ; that the future wife shall 
trade in any manner she shall deem requisite, and alienate and encumber her 
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as she shall see fit, and that when her husband shall receive any prop- 

Fine es cticin; tadingiaig tw ber he shall acknowledge the same bya 

ia, ' 

is clear that, under this contract, the property of the wife was not placed 

in the possession of the husband to support the expenses of marriage. It 

remained in the possession, and under the exclusive control, of the wife, as para- 

phernal property, of which she retained the administration, and before she can 

from her husband, she was bound to show that it came to his possession 

marriage. There is no evidence of that fact in the record. Some of 

the facts attending the execution of the marriage contract, throw great doubts 

upon the reality of the stipulations it contains. But it is unnecessary to deter- 

mine the effect which those facts would have, if the case was, on its face, one of 
a constitution de dot. 

As the plaintiff may have been led into error, by the belief that an was enti- 
tled to recover the amount claimed as dower received by her husband, and it may 
be in her power to show that some of the property held by her at the time of her 
marriage with him, in her own right, has been disposed of by him, or is now in 
his possession, her rights, in that respect, will be reserved. 

It is therefore ordered, that the judgment in this case be amended, so as to 
reserve the rights of the plaintiff against her husband, for any paraphernal prop- 
erty alienated by him, or now in his possession. It is further ordered, that the 
judgment, as amended, be affirmed, and that the defendant pay costs in both 
courts. 


‘ 





Same Case—On A RE-HEARING. 


Where a third person intervenes in asuit brought by the wife against her husband to recover 
her dotal and paraphernal rights, alleging in his petition of intervention, that the marriage 
contract is fraudulent, and the wife denies there was any consideration given for the notes 
on which tervenor sues, but that it is a contrivance between the intervenor and her 
husband to defraud her, the intervenor is bound to prove the consideration and validity of 
the notes. 


HE judgment of the court, on a re-hearing, was pronounced by 
Rost, J. Since the decision in this case, an appeal has been taken by the 
plaintiff against the intervenor, and a re-hearing having been granted, the two 
cases are now before us. Neither being in a situation to be finally determined, 
we will accede to the prayer of the appellant, that they be remanded. 

Adhering as we do to the opinion, that, under the stipulations in the marriage 
contract, the property brought into marriage by the wife was intended to remain, 
and did remain, paraphernal, the plaintiff will thus have an opportunity of 
amending her pleadings, and of introducing such evidence as may be in her 
power, to substantiate a paraphernal claim. 

We are also of opinion that, under the facts of the case, the intervenor should 
have shown the origin of his claim. He will have an opportunity of supplying 
this deficiency in the new trial. It is clear that he cannot maintain his inter- 
vention unless he is a bond fide creditor. ; 

It is ordered, that the original judgment rendered in this case, so far as 
eppealed from, be reversed, and the case.remanded for further proceedings 
according to law, with leave to the parties to amend; the defendant paying: the 
eosts of this appeal. 
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L. DuPERRON ‘v. E. Communy et al. 


The instruments and sign of a dentist are not liable to seizure for debt, (C. P. 644,) and 
where they have been seized, and the dentist has enjoined their sale, the seizufe will not 
be maintained, in conseqaence of a third opposition on the part of the landlord claiming a 
privilege for rent. The landlord’s right to seize is personal to himself, and an ordinary 


creditor will not be allowed to exercise it for him. a 


PPEAL from the Fifth District Court of New Orleans, Buchanan J. J. 
C. David, for plaintiff. H. Y. Train, for defendants. The jolguest of 
the court (Eustis, C. J., absent,) was pronounced by 

Rost, J. Communy was ajudgment creditor of Duperron and caused all his 
furniture to be sold under execution. Berniard, the landlord of Duperron, 
claimed the proceeds of the sale by way of third opposition, and they were paid 
over to him under the judgment of the court. Communy then caused to be 
seized the surgical instruments and the sign of Duperron, who is, by profession, 
a dentist. Duperron enjoined the sale, on the ground that his instruments are 

protected from seizure by art. 644, C. P. 

' The district judge, considering that the sign was not exémpt from seizure; 
that in relation to the instruments, there was a third opposition filed for 
arrears of rent, exceeding in amount the proceeds of the other property sold, 
and that, although the box of surgical instruments may not have been liable to 
seizure at the suit of Communy, it was liable to the claim of the landlord; dis- 
solved the injunction. The plaintiff has appealed. 

It appears to us, that the reasoning of the district judge does not support the 
judgment. Ifthe movables already sold were not sufficient to pay the rent due, 
the landlord had the right to seize such portion of. the surgical instruments as 
may have been necessary to satisfy his execution. But this was a right, per- 
sonal to him, which Communy could not exercise. Art 644, C. P. would become 
a dead letter in this case, if Communy could seize the entire set of surgical instru- 
ments under the pretext of paying the rent, and retain the balance remaining 
after the judgment of the landlord was satisfied. 

It may be doubted whether, under a fair interpretation of art. 644 already 
cited, the sign of the plaintiff is not one ofthe instruments necessary for the exer- 
cise of his profession. However this may be, itis a thing of no value to any one 
but himself, and we think that it properly comes under the rule de minimis non 
curat lex. . 

It is ordered, thatthe judgment in this case be reversed. It is farther ordered, 
that the injunction be reinstated and made perpetual. It is further ordered, 
that the defendant, E. Communy, pay costs in both courts. 





Marie L. H. Benoist v. A. G. BLANCHARD. 
8o far as the creditors of the husband are concerned, the wife must prove the reality of her 
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.dower by other evidence than the acknowledgment of the husband, or a judgment of court 
rendered between them. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. L. 
A Grivot and L. Janin, for plaintiff. Moise and Randolph, for Nugent, Hop- 
kins & Co. The judgment of the court was pronounced by 

Preston, J. The plaintiff and her husband made a marriage contract, by an 
au ‘ic act, dated the 5th of January, 1839. A community was established 
i to the laws of the State. The husband brought nothing in marriage. 

e brought in marriage, and constituted her dower, “the capital sum of 
eight thousand dollars, placed, in commendam, in the commercial house of Ber- 
nard Laudumiey, of this city, as is made manifest by her act of association, in 
commendam, with the house, passed before the notary on the 3d of April, 1837 ;” 
also, “the capital sum of ten thousand dollars, placed, in commendam, in the 
commercial house of Joneau, Metoyer & Co., of this city, as is made manifest by 
her act of association, in commendam, with Antoine Joneau, passed before Seg- 
hers, notary, the 24th of May, 1838.” 

The husband bound himself to collect, take charge of and secure these sums. 
On the 27th of April, 1839, by a notarial act, he declared, that in pursuance of 
the clauses in his marriage contract, he had settled with Laudumiey, and received 
from him $9,500, in full of the capital sum of eight thousand dollars, placed, 
in commendam, for account of his wife in the co-partnership formed between 
her and him, and for her share of the profits of the partnership. ° 

On the 28th of June, 1839, an authentic act of dissolution of partnership was 
passed between the husband and Antoine Joneau, in which he acknowledges to 
have received, in negotiable drafts, $11,300, the capital and interest placed by 
his wife. in commendam, in partnership with Joneau. 

In 1842, Mrs. Blanchard brought suit against her husband, on account of his 
embarrassments, for a separation of property. and claimed judgment for the above 
amounts, and also for $8,000, which she alleged she had inherited, and her hus- 
band had received from her father, and for which she produced notarial receipts. 
A. G. Blanchard, the husband, admitted the facts; a judgment for a separation 
of property was rendered, and also for $31,725, the aggregate amount of the 
above-mentioned claims. An execution was issued and returned unsatisfied. 

In 1842, Nugent, Hopkins & Co. obtained judgment against Blanchard for 
$1579 90, and, in 1850, issued execution against him and seized a sum of near 
five hundred dollars due to him by the Second Municipality of New Orleans. 
They had brought a suit in 1843 against Blanchard and Wife, toannul the judg- 
ment in her favor against him, on the ground that he had received nothing on her 
account; that her suit against him was not defended, but that judgment was con- 
fessed, which could not have been obtained if the suit had been defended; and 
that the judgment was rendered to defraud them, being creditors of Blanchard, 
at the time. This suit was put at issue by an answer, but has never been dis- 
posed of. 

Nugent, Hopkins §Co. having seized the debt due by the municipality, Mrs. 
Blanchard also issued an execution and seized it, and then took a rule upon 
them to show cause why it should not be paid over toher, asa privileged creditor, 

r her dower. They answered, that the judgment in her favor was confessed, 
and could not have been obtained if the suit had been defended; that they had 
brought suit to annul it; that they were judgment creditors of Blanchard, and 
had seized the money due by the municipality to him. 
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. . 
The rule was tried and made absolute, by a judgment ordering the money to 


be paid to Mrs Blanchard, in preference to any other creditor. Nugent, Hop- ae 


kins & Co. have appealed. 

It has been fully settled by many decisions, that, as to the creditors of the hus- 
band, the wife must prove the reality of her dower, and that it was received by 
the husband, by other evidence than the acknowledgment of the husband or the 
judgment of the court. 2d Ann. 636. Dimitry v. Pollock, 5 R. R. 350. Yet 
the marriage contract and judgment of separation and for the amount of t e Wife's 
claims are admissable in evidence, and, if fully corroborated by ee. 
will establish the wife’s rights. 

‘The acts in evidence show that eighteen thousand dollars were invested for 
Mrs. Blanchard, before her marriage, in mercantile firms. By the marriage con- 
tract it was constituted her dower. 

Laudumiey proves the payment, very soon after the marriage, of $9,500, in 
full ofthe principal and interest invested in the partnership with him. He thinks 
he paid it to Mrs. Blanchard’s father; but the partnership was with her, and the 
account balanced and signed by him on the 31st of March, 1839, was with her 
and the balance in her favor. Besides, he took a receipt, and none is produced, 
but a discharge in full, before a notary, signed by the husband the 27th of April, 
1839. 

The dissolution of the partnership between Mrs. Blanchard and Joneau, is 
signed by the attorney in fact of Joneau and the husband alone, in less than six 
months after the marriage. He acknowledges the receipt of negotiable drafts, 
in payment of that part of his wife’s dower invested for her in partnership with 
Joneau before her marriage. 

These transactions occurred at a time not suspicious, and before the debt of the 
defendants in the rule (so far as the record informs us) accrued. They have offered 
nothing to impeach the reality of these transactions. From them the district 
judge concluded that the husband had received more of his wife’s dower than the 
amount seized, and in controversy with the defendants in the rule. We areled 
to the same conclusion by the whole of the evidence. 

The code gives the wife g privilege over the defendants-in the rule for the res- 
titution of her dowry, - = and the district court decreed, that she should 
be paid in preference tothem. We think the judgment should be affirmed, with 
costs, and so decree. : 





Same CaseE—On A RE-HEARING. 


Where the wife claims as her dower, by marriage contract, large sums placed by her father 
inher name, in certain partnerships, incommendam, and it appears, from the evidence, that 
the money was returned by the partnerships to her father and not to her husband, and she 
fails to show that the money was origirally hers, or how she came into possession of it, the 
transaction will be, as to creditors, regarded as fictitious. 


HE judgment of the court, on a re-hearing, was pronounced by 
Rost, J. This is a contest between the wife of Blanchard and one of his 
judgment creditors in relation to a credit of $500, seized by the latter as the pro- 
perty of Blanchard. Mrs. Blanchard claims a privilege upon this credit for the 
restitution of her dowry. — 
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’ 

In April, 1837,when Mrs. Blanchard was little over fourteen years of age, her 
father contracted a partnership,in commendam, in her name, with Bernard Laudu- 
miey, and put into the firm a sum of $8,000, which he stated belonged to her. 
The ensuing year he entered into a similar contract in her name, with Joneau, 
Metoyer & Co., and paid into that firm, ten thousand dollars on her account. 
There is nothing to show the origin of this money, or that it previously belonged 
to the daughter, and there is a very strong probability that it did not. In Janu- 
. Mrs. Blanchard was married, and constituted, herself, these two 
n dowry by the marriage contract. 

Or the first of April, 1839, the partnership with Laudumicy was dissolved, 
and it results from the testimony of Mr. Laudumiey, that he paid Mr. Benoist, 
the father of the plaintiff, $9,500; it being the amount received from him, in 
commendam, and the profits accruing thereon under the contract of partnership. 

On the first of April, 1839, the sum purporting to have been settled as dower, 
was in the possession of Benoist, and there is no evidence it was ever paid by , 
him to Blanchard. The acquittance of Blanchard to Laudumiey, was executed 
out of the presence of the latter; it has reference to a settlement previously 
made, and does not state that any money was paid in presence of the notary. 
Although admissible in evidence, it is insufficient per se against creditors, it should 
be supported by such corroborating circumstances as would exclude all reason- 
able doubts of its truth. We think that those circumstances are wanting. We 
are satisfied that the money was originally Benoist’s money ; he could not make 
his minor child a partner in a commercial firm, and was himself a partner in dis- 
guise; at the dissolution of the firm, he received the capital put in and his share 
of profits, and, under the facts of the case, it is not an unfair presumption that he 
kept the amount, and that whatever form his liberality to his daughter might 
assume on the public records, it was not intended to take effect while he lived. 

From April, 1839, to March, 1841, there are, in the record, receipts of Blan- 
chard to Laudumiey, Joneau, Metoyer & Co. and Benoist, amounting together to 
$31,725. On the 21st of April, 1842, he was sued by his wife for a separation 
of property and acknowledged the full amount claimed. Judgment was ren- 
dered against him for it, and the execution issued on that judgment was returned, 
‘“‘no property found.” oe 

There is nothing to show the origin of any of the claims of the wife or the 
losses, which swept from the husband this large sum of money, in so short atime. 
Upon a renewed and more minute examination of the evidence, the whole affair 
appears to us a paper case, and has not the requisites of satisfactory judicial proof. 

It is not shown that anything was ever made on the drafts, which Blanchard 
acknowledged to have received from Joneau, Metoyer & Co. at the dissolution of 
their partnership; nor does the notary state that the drafts were deliverd in his 
presence. 

Weare of opinion, that the judgment should be reversed, the rule discharged, 
and the seizing creditors allowed to proceed under their execution. 

It is therefore ordered, adjudged and decreed, that the judgment rendered by 
this court be annulled. It is further ordered and decreed, that the judgment of 
the court below be reversed, the rule discharged, and the seizing creditors allowed 
to proceed under their execution ; the appellees paying the cost of the appeal. 
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L. M. ANDERSON v. ADELINE B. B. IRWIN et al. 


e"- 
An appeal will not be dismissed, when the want of service of citation of appesl iabtim 
was not attributable to the appellant. 
The holder, in order to show title, must seeetner- amma of the ie 
judgment against the drawer. ; 
Where the defendant dies during the pendency of the suit, it is the better practice to trans- 
fer the suit to the court in which the succession is opened. 


PPEAL from the First District Court of New Orleans, Larue, J. J. S. 
Whittaker, for plaintiff. R.H. Marr, for defendant. The judgment of 
the court was pronounced by ~ 

Preston, J. The plaintiff and appellee moves to dismiss this appeal, on the 
ground that the citation of appeal was not served upon him until after the return 
day of the appeal. The appeal was made returnable on the 3d of November, 
but the appellant had until the 6th to file the record, when it was filed. The 
citation was served upon the appellee on the 5th of November. The motion to 
dismiss cannot, therefore, prevail. 

The delay, amounting to an irregularity, in serving the citation, is not imputa- 
ble to the fault of the appellants. An appellee, who is not seasonably cited, 
through the fault of the sheriff, might be entitled to further time to answer to 
the appeal; but that relief has not been asked in the present case. 

The appellant assigns for error, that no evidence was offered of the endorse- 
ment by Lillard, Moseby & Co. of the note, on which they are sued as drawers. 

The assignment is well taken; the endorsement should have been proved to 
show a title to the note in the plaintiff. 

The plaintiff might be non-suited, but thinking with the defendant's counsel 
that, as the defendant died during the pendency of the suit, and her succes- 
sion was opened in the Third District Court of New Orleans, and a curator having 
been appointed in that court before judgment, the cause should have been 
removed to that court, justice requires that it should be remanded for that dis- 
position of it. Had they asked for the transfer of the cause in the district court, 
no doubt the judge woulfl have ordered it. 

Conceding that money claims may be established before other courts than that 
in which a succession is opened, if no exception be made, still it isa better 
practice, if not absolutely required by our laws, to establish, liquidate and pay 
money claims by authority of the court in which the succession is opened, in 
order that the succession may be speedily and satisfactorily settled by that court. 
GO. P. 164, No. 2. C.C. 1105. 3R.R.93. 11 L. R. 360. And it was the 
duty and interest of the curator, as well as of the plaintiff, to have this course 
pursued in the present case. 

The judgment of the district court is reversed, and the cause remanded, with 
directions to transfer it for trial to the Third District Court of New Orleans; and 
the appellee is condemned to pay the costs of the appeal. 
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J. M. LAPEyRE v. R. Murpny ét. al. 


- € tx of a firm engaged in the business of ship carpenters are not commercial part- 
are they bound in solido on an endorsement of a note in their partnership name. 







































PPEAL from the Second District Court of New Orleans, Lea, J. Benja- 

min and Micou, for plaintiff. C. Redmond and Durant and Hornor, for 

defendants. The judgment of the court (Eustis, C. J., absent,) was pronounced by 

Rost, J. This suit is upon a promissory note held by the plaintiff, made by 

Robert Murphy, manager, and John Kilty, secretary of the Independent Tow- 

‘ boat Company, to the order of Hughes, Valetie and Thomas, for the sum of 

$5500, dated at New Orleans, the 12th February, 1849, and payable on or before 

1st May, 1851. It was endorsed by Hughes, Vulette and T'homas, in the words, 

written by Hughes, one of the firm: “‘ Pay to the order of Mr. Robert Mur- 

phy,” and was endorsed in blank by Murphy to the plaintiff. There was judg- 

ment for the plaintiff, in the court below, against Murphy, for the whole amount, 

and against John Hughes, Francis Valette and Marc Thomas, as joint debtors. 
All the defendants have appealed. 

The only complaint Murphy makes against the judgment is, that it should 
have been rendered in solido against the members of the firm of Hughes, Valette 
and Thomas. The evidence shows that they are ship carpenters. As such, they 
are not commercial partners, within the definition of the code. 

The other defendants contend that their endorsement was made in error, and 
that when they passed the note to Murphy, they intended nothing more than to 
give up to him, as the manager of the Independent Towboat Company, the evi- 
dence of a debt which he, as such manager, had paid. This proposition is directly in 
the teeth of the written contract, exhibited by the special endorsement made by 
them to Murphy, in his individual capacity, and even, as against him, could be 
supported only by the most cogent and satisfactory evidence. 

The evidence adduced by the defendants, which we have carefully considered, 
did not wane fs the district judge, and does not satisfy us, that the alleged error 
existed. 

It is not, however, indispensable to decide whether Hughes, Valette and 
Thomas, are bound to Murphy by their endorsement. The question is, are 
they bound to the plaintiff? We find nothing in the record which authorizes 
us to say that Lapeyre is affected by any equities existing between Murphy and 
the payees. He gave a valuable consideration for it, before maturity. He 
bought it from Murphy for $5539 02. But, it is said, he did not give that 
amount in cash for it. True, he gave his own note for it, to Murphy’s order, 
payable at one year, with eight per cent interest from date. But, to a solvent 
merchant, his note is cash; and Lapeyre afterwards paid cash for this note to 
the endorsee of Murphy. There was a suggestion in argument, that Murphy 
always remained the owner of the note in suit; but it is unsupported by the 
evidence which exhibits Lapeyre a holder for value, before maturity, in the ordi- 
nary course of business. 

Itas, therefore, decreed that the judgment be affirmed, with costs. 
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SUCCESSION OF FELIx CONNOLLY. 


Property of an insolvent succession administered by syndics, is not considered as eb , 
voluntarily surrendered to his creditors by an insolvent debtor. ; 





PPEAL from the Second District Court, Lea, J. Hoffman and Halsey, for 
A appellee. Stockton and Steele, for appellant. The judgment of the court a 
(Eustis , C. J., absent,) was pronounced by 

Rost, J. The appellants, who were not parties in the court below, set up 
in this court a new cause of action, and it may well be doubted whether such a 
proceeding is authorized by article 571, C. P. It is unnecessary, however, to 
determine this question as supposing the right to exist; the pretensions of the 
appellants are preposterous as to some of them, and ‘without any foundation as to 
the others. 

Bridget Connolly was confirmed as tutrix, by nature,of her minor children, 
and caused an inventory of the property of Patrick Connolly, and of the firm of 
Patrick Connolly and Son to be made, and the promissory notes, bills receivable, 
slaves and book accounts inventoried, were left by the notary, in the possession 
of the tutrix. She was subsequently appointed administratrix, but she was una- 
ble to give security, and syndics were appointed by the creditors. The syndics a 
took upon the tutrix a rule, to show cause why she should not deliver to them ‘ 
the evidences of debt and slaves above mentioned. This rule was made absolute, 
and execution having issued thereon, the return of the sheriff was, that he had 
not found them, and that the defendant denied having them in her possession: 
No farther steps were taken to compel Bridget Connolly to obey the order of 
court, and the object of the appeal now taken by her and her minor children, who 
have since become of age, is to charge the creditors of Patrick Connolly and Son, 
and of Felix Connolly, the other partner who has since died, with the amount 
of the credits and the value of the slaves inventoried, on the ground that the 
slaves are not to be found, and that the credits have been either collected by the 
syndics or lost through their negligence. In support of this ground of action, 
their counsel relies on the cases of Fitzgerald v. Phillips, 4 M. R. 559. 
Meilleas v. His Creditors, 3 L. R. 532. Succession of Desormes, 10 R. 
R. 474. 

We must infer, from the return of the sheriff, upon which the appellants 
mainly rely, that the slaves, notes, bills and commercial books, remained in the 
possession of Bridget Connolly, and there is nothing in the record to show that 
the syndics ever administered upon any portion of those assets, beyond that for 
which they have accounted. It is clear that they could not have collected the 
sums due the succession without the evidences of debt. It is said, that it was 
their duty to have resorted to compulsory measures against Bridget Connolly ; 
such may have been their duty towards the creditors whom they represented, 
but what injury have the appellants sustained in a of their indulgence 
to their mother ? 

The appointment of syndic under the special provisions of the act of 1826, did 
not vest the property of the succession in the creditors, as is the case in volun- 
tary surrenders. B. and C. 497, sec.7. The succession having been accepted 
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benefit of inventory in behalf of the minors, the title was a a re 
we “oe 


they were concerned, their tutrix had authority to administer such por- 
tions of it as the syndics left in her hands. The assets, for which the appellants 
now claim indemnity, remained under her administration for their benefit, instead 
of being applied by the sytidics to the payment of the debts. She may have col- 
the credits, and her answer to the sheriff may have been true, in part, at 
hether it was or not, she was accountable to her children for their share 
assets, and they had a legal mortgage upon all her property, to secure 
their claims. The possession of their tutrix was; constructively. their possession, 
and it is no just ground of complaint, on'their part, that instead of being divested 
of that possession, other property of the succession has been taken for the pay- 
ment of its debts. It would be unfair to charge the creditors with this portion of . 
the assets, while the right of the heirs, to compel their mother to account for it, 
stands unimpaired, unless it should, through their neglect, have been lost by lapse 
of time. Theclaim of Bridget Connolly herself, requires, of course, no notice, 
and. under the facts of the case, Felir Connolly must be presumed to have 
assented to all that was done. 

It has further been argued, that the goods inventoried had not been accounted 
for by the syndics. But if this was true, the balance due the creditors, after 
deducting the appraised value of the goods, would far exceed the fund to be dis- 
tributed. We are of opinion that the appellants have not made good their claim 
to that fund. 

The judgment is affirmed, with costs. 









Joun P. Watson v. A. LEpoux & Co. 


A planter is not liable for the whole costs of closing a crevasse which has occurred on his 
land, without being traced to any negligence on his part ; but, after a break has occurred 
in the levee, he is bound to work on it with his whole force, and, if he does not do so, he is 
bound for the hire of such labor and materials as he was able to have furnished. 


PPEAL from the Second District Court of New Orleans, Lea, J. Durant 
and Hornor, for plaintiff. Elmore and King, for defendants. The judg- 
ment of the court (Eustis, C. J., absent,) was pronounced by 

Rost, J. The plaintiff sues for labor and materials furnished in stopping two 
crevasses in the levee of the defendants’ plantation, situated on the Mississippi 
river, in the parish of Pointe Coupée. The defendants excepted to the petition, 
on the ground that it disclosed no cause of action against them, and that, even if 
the allegations in the petition were true, under the laws of the State and the 
police regulations of the parish of Pointe Coupée, the plaintiff cannot maintain 
his suit. The district judge was of opinion that it should have been alleged or 
shown that the defendants were bound in law to have incurred the expense for 
which the plaintiff claims to be reimbursed, and dismissed the petition, because 
this had not been done. The plajntiff has appealed. 

The reasons of the judgment are not satisfactory to us. On the trial of the 
exception, the plaintiff could not introduce evidence to show that the defendants 
were bound, in the manner alleged by him, and if, under the law, there is a 
classof cases in which they would be liable, the allegation, as made, is sufficient; 
whether they come or not within that class, is a matter of defence. 
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We have been referred, by the defendants’ counsel, to the 21st and 26th sec- 
tions of the regulations of the police jury of the parish of Pointe Coupée, as sus- 
taining the position, that the defendants are not liable to the plajntiff. 

The first of thosé sections does not apply to cases in which the planter, on 
whose land the crevasse occurs, is able to repair the damage with his own slaves, 
but fails to do so, and the fund created by the 26th section, cannot be appropriated 
to the payment of expenses incurred by the inspector in repairing ex 

It is urged, that the petition does not allege that the inspector id the 
defendants to employ their slaves in repairing the damage. We hold them to 
have been sufficiently notified by the overflow of their fields. 

Admitting, that when a crevasse cannot be traced to the negligence of the plan- 
. ter, he is not, in all cases, liable for the entire cost incurred in closing it, it is 
equally true, that as soon as a break in his Jevee occurs, he is bound to work-upon 
it with his entire force. All planters know, that in the great majority of cases, 
those breaks are originally inconsiderable, and easily repaired, if taken in time, 
and if, instead of availing themselves of that knowledge, the defendants employed 
the labor of their slaves otherwise, and it became necessary that the inspector 
should take the matter in hand, justice and public policy alike require, that the 
expenses incurred in hiring labor and procuring materials, which the defendants 
were able to furnish, should not become a charge upon the parish. The sections 
of the ordinance relied on, are evidently framed with that view. — 

We do not know what the facts are, in this case, and must not be understood 
as prejudging it, but it is enough to maintain the plaintiff’s action, that they may 
be as we have supposed them. 

It is therefore ordered, that the judgment dismissing the petition be reversed, 
and the petition reinstated, and the cause remanded, with directions to the district 
judge to overrule the exception, and otherwise proceed according to law; the 
defendants and appellees paying the costs of this appeal. 

Supext, J., dissenting. I think the views of the district judge, especially 
when considered with reference to the regulations of the police jury, are correct, 
and that the exception was well taken. 









‘ Joun Busu v. T. F. Guion. 


Where in a suit for the settlement of a partnership, the accounts have been referred to audi- 
tors, who agreed in part, but disagreed as to some items, and the report, so far as they 
agreed, was assented to by the parties, and the case, as to the matters in which they dis. 
agreed, was tried by the court, after hearing evidence, without objection having been 
made, the parties will be considered as having acquiesced in the irregularity ; and one of 
them cannot be allowed to urge the objection, that the matters in which the auditors dis- 
agreed, should have been referred to an umpire, instead of having been tried by the 
court. 

It is a violation of the fandamental principles of partnership, to permit one partner to make a 
profit, at the expense of the firm, by charging more for purchases made by him for the firm, 
than the goods actually cost. 

Where in the settlement of a partnership, the partner who had made the purchases for the 
firm, being called upon to produce the original invoices, produced a large number, but not 
all ; and those that were produced showed*overcharges by him, the court was authorized 
to presume, that the others, if produced, would have shown similar overcharges, and to 

give judgment accordingly. 
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= 2: the Fourth. District Court of New Orleans, Strawbridge, J 
Benjamin and Micou, for plaintiff. L£. Peirce, for defendant. The judg- 
ment of the court (Eustis, C. J,, absent,) was pronounced by 

Supe, J. The plaintiff, the defendant and Guiness, were partners as 
merchants. The partnership was formed in 1844, and by the articles, was to 
continue until November, 1847. New Orleans was to be the domicil of the 
figm. /Guion, who resided in New York, was exclusively charged with pur- 
tins erasing goods for thefirm. He — a thousand dollars per 


annum from the firm, and the profits were to be divided between the part- 
ners. In June, 1849, the defendant purchased the interest of Guiness, and, from 
that time, appears to have assumed the exclusive control of the partnership pro- 
perty. A witness states, that, on that day, he took possession of the stock, 
books, &c., belonging to the firm, changed the sign from Guion §; Co. to Guion 
alone, and advertised a dissolution of the firm. Bush does not appear to have 
been present, or to have assented to these proceedings, He has brought this 
suit for a settlement of the partnership accounts. 

The accounts were, by order of the court below, referred to auditors, each 
party naming one, a person being also appointed to act, in case of disagree- 
ment, as umpire. They agreed upon the general state of accounts, but differed 
upon certain items. Their report seems to have been assented to by the parties 
so far as the auditors agreed. No application was made to have the matter 
referred to the umpire. The case was then set for trial geverally, and after 
hearing evidence, for the production of which abundant time was allowed, was 
submitted. This course was not in conformity to the provisions of the Code of 


. Practice respecting the reports of auditors; but, as the irregularity was acqui- 


esced in by the parties, the defendant cannot now complain of it. 

In certain invoices of shipments, made by Guion to the firm, it is shown there 
were overcharges made by him to the amount of $2715 04, being at a rate from 
seven to eight per cent. It is clear, that the firm hada right to be relieved from 
these overcharges. Guion should have put the goods, bought for his house, at 
their actual cost. It would be a gross violation of fundamental principles of part- 
nership, to permit a partner to make a profit at the expense of his firm. Nor 
can the overcharge be justified upon the mere suggestion, that it was to cover 
the expenses of packing, cartage, and other expenses of shipping. There is no 
evidence what those expenses were, and moreover, it is the duty of a commercial 
partner to keep accounts of his transactions for the firm. None such have been 
exhibited in support of the suggestion. e 

“There were also other inyoices, the original bills for which were not produced 
before the auditors; and one of them based his report, on the assumption, that 
there was a proportional overcharge in them. The district judge thought the 
inference a just one, and we see no reason to disturb his conclusion. The ascer- 
tained overcharges in a very large number of the invoices, and the failure to pro- 
duce the original bills of the invoices in question, brought the case fairly within 
the spirit of the maxim, omnia presumuntur contra spoliatorem. 

The defendant complains, that the court erred in charging to Guion, the é 
collected debts due to the house, on the 18th June, 1847; at which time, as we 
have already stated, Guion took possession of the stock, books, Kc. 

As these debts have been since that time in his charge, and he has furnished 
no proof of the insolvency of the debtors, or unsuccessful diligence in attempting 
to collect them, the court did:not err in treating them as cash in his hands. 
Judgment affirmed, with Costs. 
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JAMES SWAIN v. SAMPSON and KEEN. 


To entitle a party to maintain an action to annul a judgment, a case must be exhibited of 
matter which would make it’ good conscience to execute the judgment, and of 
which the injured party with due diligence, have availed himself in the former 


suit, or of which he was deprived by fraud or accident. If there has been laches or negli- 
gence on his part, he is not entitled to relief. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
J. B. Bemiss, for plaintiff. J. Van Matre, for defendants. The judgment 
of the court (Eustis, C. J. absent,) was pronounced by 

Preston, J. The plaintiff brings this suit to annul a judgment rendered 
against him in favor of the defendants. He charges, that the defendants: were 
guilty of fraud in writing the notes, upon which the judgment was rendered, 
payable to the order ot James Swain, and of fraud and illegal practices in pro- 
curing false testimony to obtain the judgment sought to be annulled. 

It appears, that Mrs. Hunstable, a sister of the plaintiff, puchased a large 
bill of furniture from the defendants, amounting to about $1300. She had two 
brothers; the plaintiff, a man of means, who kept a boot and shoe store under 
the St. Charles Hotel, and one, without means, named John Swain, employed at 
the time by a Mr. Stewart and afterwards by the plaintiff. * 

The defendants required endorsers of the notes given for the bill of furniture, 
and filled them up payable to James Swain. They were taken by Mrs. Hunstable 
for the purpose of procuring the endorsements, and returned endorsed J. Swain. 
It is now ascertained, that the endorsements were made by John Swain, the 
brother employed by Stewart and the plaintiff, and not by James Swain, the 
owner of the store. Still, we are satisfied by the evidence, that the defendants 
sold the furniture for the endorsement of James Swain, and that there was no 
fraud on their part, as alleged, in inserting his name as payee, with the intention 
of holding him liable as the endorser of the notes. Weare equally well satisfied 
by the evidence, that there was not, as alleged by the defendants, fraud or con- 
federation on the part of James Swain, with his sister, Mrs. Hunstable, to sub- 
stitute his brother’s for his own endorsement. The error has grown out of the 
folly of men writing the initials of their names, instead of writing in full the 
christian name which was given in baptism, to distinguish them from other 
persons; a reprehensible custom, which probably grew itself out of the affec- 
tation of great hurry by men who had little todo. J, on the back of the notes, did 
not distinguish John from James Swain ; and the parties must stand upon their 
legal rights growing out of subsequent events. 

The defendants sued the plaintiff on the endorsements. The pefition and 
citation was served upon him personally. He suffered judgment by default to be 
rendered against him, and to be confirmed; and now sues to annul the judgment, 
on the ground that the defendants Were guilty of fraud and illegal practices in 
procuring false testimony to obtain the judgment. There is no doubt the defen- 
dants believed the plainliff endorsed the notes. What testimony they offered to 
confirm their judgment by default, does not appear. The notes were received, 
as endorsed by the payee, James Swain ; they wére all protested, as notes 
payable to James Swain, and notice given to the person supposed by the 
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Swax otiry to belthe payee and endorser; and the ‘district judge is under the 
pm. impression the witness, on whose ‘testimony the judgment was confirmed, 
stated, that the person to whom ‘they were presented, answered as James 
Swain, or the owner of the store, and acknowledged the signatures. Although, 
_ then, there may have been error in the testimony on which the judgment was 
confirmed, there is no proof of fraud in offering the testimony, or that the wit- 
ness committed perjury, as contended. Now, error in the testimony, without 
¢ fault of the party or witness, is not laid down und for annulling a judg- 
ment. C. P. 607. Though we will not say not have that effect, if 
there was no laches or fault on behalf of the party against whom the judgment 
was rendered.. Whatever might be the decision on that question, there was 
such laches and fault on the part of the plaintiff in the case under consideration, 
causing the injury of which he complains, that it is impossible to afford him 
relief. H uld have appeared to the service of the petition and citation, and 
denied that Ge was the endorser of the notes; and then no error or fraud could 
have‘ occurred in the testimony, having an effect on the judgment, which the 

court would not have redressed. 

On this part of the subject, we cannot express ourselves in better nor stronger 
> language than that used by the district judge. If there was a defective cause of 
ae action, gr no cause of action, it was the duty of the party to appear and show it, 

4 and he had no more right to disobey the citation to appear and answer the peti- 
tion, than if he had paid the notes, or if they were prescribed, to neglect plead- 
ing those things in defence. Relying upon his right to an injunction, nothing is 
more fully settled if our jurisprudence, than that matters which might have 
been set up in defence, to an original action, cannot furnish ground for an 
injunction. Livingston v. Winfrey, Sheriff, et al., 5th Ann., 670. Minonv. 
Stone. 1st Ann., 284. Morgan v. Driggs, 3d Ann., 124. 

It is said, no case has been referred to, in which this - has been 
claimed for a judgment taken by default, and confirmed. That is true; but the 
principle is based upon the neglect of the party to make a timely defence, when 

_ in his power. Now, there is certainly as much negligence in failing to appear 

‘) and make any defence at all, as in failing to present the defence, having 

q appeared. 

Moreover, we consider the very question before the court decided in the case 

of Fristoe y. Norris, 34.Ann. 646. Whe there held, that to'annul a judgment, 
a case must be exhibited’of matter which would make it against good conscience 
to execute the judgment; matter of which the injured party could not have 
availed himself in the former litigation, or of which he was prevented by fraud 
or accident from availing himself. The matter must also be"such as the party, 
by the use of reasonable diligence, ‘could not have known ; for, if there have been 
laches or negligence, that destroys the title to relief. Story’s Equity Jurispru+ 
dence, § 887. Story’s Equity Pleadings, §414. Garlick v@Reece, 8 L. R. 101, 
« McMecken v. Millaudon, 2 L. R. 180. And there is a peculiar and strong rea- 
son for applying these principles, in the present case. When the judgment, by 
default, was confirmed against the present Plaintiff, he applied for a new trial, 
not on the ground that the judgment had been obtained through fraud, or other 
ill practices of the plaintiffs, but on the ground that the judgment by default 
. was taken and confirmed, without any service of the copy of the petition orser- 
Vice of the citation, ae, or otherwise, upon him. And; in gupport 
of the application, he niéd@“Gn affidavit, that he had never been served with 
.cither a copy of the pétition.or of the citation, in this case, and had been con- 
% ° P 
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demned to pay a large sug of money, without notice of the suit, no service, per- 
sonal or otherwise, having been made upon him. Yet, off the tritlof the rule; 
he admitted, by his counsel, that the citation and copy of the petition in the 
case, was, in fect, served on the defendant on thgjday, and in the manner stated 
in the return. Now, the sh@q bad returned, in the case of Sampson and Keen v. 
James Swain, that he had served a copy of the citation and petition, personally, 
on the defendant. . 

This, naturally, threw suspicion in the mind of the district judge, upon his 
whole case, and induced draw conclusions then, as well as in the pre- 
sent case, unfavorable to tensions of the plaintiff, on the merits. For, 
although the frauds and ill practices now complained of were not set forth as a 
distinct ground for a new trial, yet the court allowed the present plaintiff to give 
evidence of them, and, yet, overruled the application. If he had based his applica- 
tion on the true ground that he had never endorsed fhe notes, knew nothing ofthem, 
had not received the notices of protest, and had not, by silence or connivance, contri- 
buted tothe error into which the plaintiif had been led by his broth sister, and 
that he had not appeared in obedience to the citation, from a confidence that the 
plaintiffs would not prove that he had any connection with the notes, and, having 
proved all this, had appealed to the wise discretion of the judge for a new trial, 
on the ground that injustice had been done him, and that it would be contrary to 
good conscience, on the part of the plaintiffs, to execute the judgment, it is pro- 
bable the court would have yielded to his application. He did not do so, but, in 
fact, made his present demands, and gave testimony in support of them, under 
such circumstances, that it did not avail him, and probably was disbelived then, 
as in the present suit. The plaintiff having offered testimofly, in support of his 
application for a new trial, to the very facts which are the basis of this suit, to 
annul the judgment, if it were necessary to the decision of the case, we should 
incline to the opinion, that the matter in controversy between the parties was 
adjudged, in thatysuit, by a judgment from which no appeal has been taken. 


This is, at least,‘a strong additional reason to those —— given, for affirming 


the judgment rendered in the present case. 
Itis affirmed, with costs. 


-* 
Wiuiam Bonp v. 8S. W. Frost et al. 
= . 

Where the bill of lading shows the goods to have been shipped in good order, this acknow!- 
edgment, if it be ptible of explanation, throws the barden of proof on the vessel 
when the goods are not delivered in good order. 

A cotton pickery retained the damaged cotton picked off the bales for its own account, upon 
the ground that it was customary so to do. Held: That the case should be weer for 
farther investigation @ to this custom. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. Wil- 
liam C. Hamner, for plaintiff. P.E. Bonford, for defendants. The jndg- 
ment of the court was pronounced by 
Supext, J." This'is a suit for damages alleged to have been sustained by the 
plaintiff on a lot ‘of cotton. The steamboat Naomi received the cotton-in the 


Hatchee river, and undertook, by her bill of lading, to.deliyer it at New Orleans ° 


to Felix Walker § Co,, the plaintift’s factors, « freight at. two dol- 
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lars per bale, and charges, with privilege of re-shipping.”” The Concordia 
received the cotton from the Naomi at Memphis, and gave a bill of lading, in 
which the cotton is receipted for as in good order and condition. The bill stipu- 
lates freight from Memphis to New Orleans, at one dollar per bale, the con- 
signees to pay, also, a sum of $106 87, amount offffreight and charges advanced 
by the Concordia to the Naomi. Upon the arrival of the cotton at New Orleans, 
it was found that fifty bales were damaged by water. The consignees refused 
to pay the defendants their bill of freight and charges, but received the cotton, 
with the exception of five bales, which the deféndants retained to reimburse 
themselves, and subsequently sold without the plaintiff’s consent. The bill of 
items annexed to the plaintiff’s petition is composed of charges for the five bales 
short, loss of weight incurred by picking the fifty damaged bales, cost of picking, 
surveying, &c. 

There was judgment for the plaintiff in the court below, for the whole amount 
claimed, and the defendants have appealed. 

The damaged bales were wet on one side only, and this from two to four 
inches deep. They must have lain partially in water, either on board the 
Concordia or the Naomi, or on the river bank before shipment. The damage 
was of such a nature as would not ‘‘dry out,” and rendered picking necessary. 
The principal contest between the parties is, whether this damage was incurred 
before or after the shipment on board the Concordia. 

The Concordia’s bill of lading acknowledged the cotton to be in good order and 
condition when received by her. It is said this receipt is not conclusive against 
the vessel. If it be admitted that it is open to explanation, still, it is certain that 
the receipt throws the burden of proof upon the vessel, and that its recital can- 
not be overthrown or qualified, except by evidence of a very clear and convincing 
character. The policy of the law, a policy justified by long experience, is to 
hold the carrier to a very strict accountability. The recital of the bill of lading 
is not to be weakened by a conjectural showing. 

We have carefully considered the conflicting testimony upon which the cause 
is presented, and concur with the district judge in the opinion, that the evidence - 
preponderates in favor of the plaintiff. We think that the damage was a recent 
one; and the proposition that it occurred before the Concordia received it, rests 
upon a basis too loose and conjectural to warrant us in disturbing the opinion of 
the district judge upon the question of fact. The defendants have not furnished 
any direct evidence as to how long, and under what circumstances, the cotton lay 
on the river bank before shipment; and the speculative opinions of persons who 
saw the cotton after it was landed here, are conflicting. 

It was said, in argument, that in the navigation of the Mississippi and its tribu- 
taries, cotton is usually carried on deck, and it being necessarily exposed, the 
presumption should be, when it arrives damaged by water, that such damage 
arose from the manner of transportation, rather than the fault of the carrier. We 
have no evidence before us which would authorize us to say that the damage 
was the necessary consequence of a mode of transportation to which the shipper 
assented. 

In assessing the damages, there was a charge allowed which, upon the evi- 
dence before us, we are not prepared to sanction. In the plaintiff’s bill of 
damages, there is an item for loss of weight by picking, amounting to 1715 
pounds, for which defendants are charged $205 56. The cotton-picker testifies, 
that he kept the cotton picked from the damaged bales, dried it, sold it, and got 
the money for it; that he charges so much a bale for picking, without reference 
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to the damaged cotton. which he keeps. On re-examination, he stated that the | Borp 
damaged portion is considered part of the price for picking. The defendants are 
charged $50 for picking the cotton, and if they are to pay the sound value of the 
portion damaged, it seems to us, as at present advised, unreasonable that its pro- 
ceeds should not be allowed for. At all events, we think the defendants do not 
complain without reason, that the data furnished by the plaintiff are an unsatis- 
factory basis for the assessment of damages. As to the amount picked, we have 
the naked fact that the picker, whose interest it is, say the defendants, to make 
the picking as large as possible, has picked a certain number of pounds; which the 
defendants are held for at its sound value. It is not expressly proved by the 
picker himself, nor any one else, that the whole amount picked was necessarily 
taken out of the bales as damaged, nor are we informed what was the value of 
the pickings. The amount in this case is not large, but it involves the justice and 
reasonableness of a practice, the propriety of which we have hitherto had 
occasion to question. We think this branch of the case, upon which the evi- 
dence is meager and unsatisfactory, should undergo further investigation. 

Judgment reversed, and the cause remanded for a newtrial. Plaintiff to pay 
costs of appeal. 


Frost. 


SUCCESSION OF W. H. VANRENSELLAER. 


Where, at a succession sale made to effect a partition, a married woman, who was one 
of the heirs, purchased the property in her own name, and ever afterwards retained its 
administration, it will be regarded as her paraphernal property, although the amount given 
for the property greatly exceeded her share of the succession. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
A C. Roselius, for appellant. Benjamin and Micou, for appellee. The judg- 
ment of the court ( Eustis, C. J., absent,) was pronounced by 

Rost, J. The appellant, as administrator of the succession of Walter H. 
Vanrensellaer, applied for and obtained an order to sell certain immovable pro- 
perty, represented by him as belonging to the succession, for the purpose of pro- 
viding funds for the payment of the debts. The execution of this order was 
opposed by the surviving widow, on the ground that the property did not form 
a part of the acquets and gains, but belonged to her in her separate and indivi- 
dual right. This property was purchased in the name of the opponent, during 
the existence of her marriage with Vanrensellaer, at a probate sale of the suc- 
cession of her brother, Joseph H. Gladding, in 1842; which sale was made to 
effect a partition among the heirs of Gladding, of whom the opponent was one. 
The only question which the case presents is, whether property thus acquired, 
by the wife, forms part of the acquets and gains. The district judge held that 
it did not, and the administrator has appealed from the judgment sustaining -the 
opposition. 

It is said, in behalf of the appellant, that this case cannot be distinguished from 
that of Dees and Husband v. Seale et al., 5th Ann. 688. The difference 
between them is obvious. In the case of Dees, the slave had been purchased in 
the name of the husband, at the sale of a succession in which the wife was an 
heir, and it did not appear, in the act of sale or otherwise, that he had received the 
slave as a part of the wife’s paraphernal estate, or that it was purchased for her. 
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Succession oF There was, therefore, nothing in the record to show that the husband or wife 


intended the property to be paraphernal, at the time of the purchase, and the 
case clearly came within the rule established by art. 2371, C. C. In the present 
case the property was purchased by the wife herself. In the final partition 
among the heirs, her share in the succession being less than the amount of her 
purchase, was deducted therefrom, and it is shown, that she had ever after- 
wards the sole administration of the property. It would, therefore, more pro- 
perly come under the authority of the cases of Dominguez v. Lee, 17 L. R. 296. 
Terrell v. Cutrer, Syndic, 1 R. R. 367. Rousse v. Willard and Wife, 1 R. R. 
115. Savenat v. LeBreton, 1 L. R. 522. Stroud v. Humble, 2d Ann. 930. 
Ellis’ Syndic v. Rush, 5th Ann. 116. Squire v. Stockton, 5th Ann. 743. 

It is urged, that in such of those cases as are otherwise analogous to the present, 
the share of the wife in the succession was sufficient to pay for the property she 
purchased, while, in the present case, the hereditary share of the opponent was 
only $774, and she purchased property to the amount of $3506 ; that, as it is not 
shown that she had sufficient means to pay that amount, the purchase must 
be held to have been on account of the community. 

We do not think that the right of the wife to purchase in her own name, and 
for her exclusive benefit, in a case like this, is affected by the amount of her bid. 
Art. 1265 of the code provides, that any co-heir of age, at the sale by licitation 
of the heriditary effects, can become a purchaser to the amount of the portion 
coming to him from the succession, and that he is not obliged to pay the surplus 
of the purchase money, over the portion coming to him, until this portion has 
been definitively fixed by a partition. 

This article makes no distinction between such heirs as are married women 
and others, and nothing prevented the opponent from purchasing, as she did, pro- 
vided her husband authorized her thus to jeopardize her share in the succession. 
Her co-heirs, perhaps, might have objected at the time, but as they did not, 
nobody else can. 

We think that the title is in the opponent, and that by her separate adminis- 
tration of the property, she made the rents it produced, herown. If any part of 
the price, or of the improvements made, have been paid, or are now due by the 
community, she must account to the administrator for the advances. This, 
however, cannot be done in the present suit, the only question it presents being 
one of title. 

The judgment is affirmed, with costs. 


Joun Bacon et al. v. Joun LEEps. 


A person who has hired slaves is entitled to be reimbursed the expenses incurred for neces 
sary clothing and medical attendance. 

A person who has hired slaves is bound to give notice to the owner, in case any of the slaves 
fall sick or ran away. Ifhe does not, he cannot claim any deduction of the hire from the 
loss of time incurred, from either of those causes. C. C., 2695. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 7’ 

L. Bayne, for plaintiffs. Elmore and King, for deféndant. The judg- 
ment of the court ( Eustis, C. J., absent,) was pronounced by 

Rost, J. The defendant is sued.as the surety, in solido, of Jonathan Davis, 

for $800, this being the sum agreed upon between the agent of the plaintiffs and 
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Davis for the hire of certain slaves. It isshown that two of the slaves were sick,. Bacon 
and that two others runaway and continued absent during the greater part of the > 
time the lease lasted. The defendant claims a reduction on the amount of the 
lease on that account. He also claims the cost of clothing and medical attendance, 
and the jail fees paid by him for one of the runaways. 

The district judge considered the claims of the defendant well founded, and 
deducted $370 on account thereof from the plaintiffs’ demand. The latter have 
appealed. ; 

It is usual, when slaves are hired on a plantation, to stipulate that the lessee 
shall clothe them and furnish the necessary medical attendance during the con- 
tinuance of the lease ; but the contract between the parties in this case does not 
contain that stipulation, and the right of the defendant to be indemnified for 
expenses incurred by him on those accounts, cannot be doubted. We think the 
evidence fully authorizes the amounts allowed by the district judge for that por- 
tion of the claim. 

It was correctly stated by the defendant’s counsel, that our law does not 
recognize a qualified ownership in the lessee during the continuance of the lease. 
With us, the thing leased remains at the risk of the lessor; he is bound to main- 
tain the lessee in peaceable possession of it, and to keep it in a proper state of 
repair while that possession lasts. He is under warranty to the lessee against the 
vices and defects of the thing leased, which may prevent its being used, although 
he may have been ignorant of their existence, and even if they have arisen since 
the lease was made, provided they do not arise from the fault of the lessee. (, 
C., 2663, 2665. But there isinthecode, aspecial provision in relation to leases of 
slaves. Article 2695 provides that it is the duty of a person who has one or 
several slaves on hire, to give immediate notice to the owner, should any of 
them happen to get sick, or to runaway, in defect whereof he shall be liable in 
damages. The French text is, @ peine de tout dommages et inléréts qui en 
pourraient resulter ; that is to say, which might result to the owner, not from 
the omission of the lessee to give notice, but from the sickness or the running 
away of the slaves. 


LEEDs. 


It is not pretended that any notice was given to the plaintiffs or their agent. 
The defendant was alone notified of the running away of the slaves by Davis’ 
overseer, and he took no steps whatever for the recovery of them. 

Article 2695, C. C. must, in all cases, receive the interpretation under which 
it will have effect, rather than that in which it would have none. It would be a 
dead letter in this case, unless the damages, to which it refers, include those 
which the defendant claims from the plaintiff for the loss of the services of the 
slaves. Indeed, if that article was not in the code, it is difficult to perceive how, 
on general principles, the plaintiff could be held responsible for not restoring the 
defendant to the possession of the runaways, when, instead of being notified that 
they had absconded, they were kept to the last under the belief that the lease 
was in due course of execution, and that their property was producing fruits. It 
is in proof, that the first slave who runaway was sent by his former master, to 
the plaintiffs’ agent, who restored him to Davis, and the agent has testified, that 
if he had received the hotice which the code requires to be given, he would imme- 
diately have attended to the sick, and caused the runaways to be apprehended 
and restored to the defendant. A reward, sufficient to insure the apprehension of 
the runaways would, no doubt, have been offered, and the sick might have been 
brought back to the city and restored to ealth by means of appliances and skill 
not to be had on a remote and secluded plantation. 
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+ In cases of ordinary sickness which the parties could reasonably anticipate at 
the time of the lease, or of a short absence of any of the slaves without leave, the 
lessee is not bound to give notice, and would not be entitled to a diminution of 
the hire, if he gave it. But in cases where the disease or the unauthorized 
ubsence continues for any length of time, notice to the owner must be shown 
before the lessee can claim indemnity for the loss of the services of the slaves, 

* We are, therefore, of opinion, that this portion of the defendant’s claim must 
be rejected. 
It is ordered, that the judgment in this case be reversed. Itis further ordered 
and decreed, that the plaintitis recover from the defendant the sum of $660, with 
legal interest, from the 11th February, 1851, till paid, with costs in both courts. 


ee een eee aes eee 


CAROLINE E. HunrinGToN v. C. J. Ricarp. 


Where a husband hires a slave belonging to his wife toa third person, he will be considered 
as administering her property, and notice to him of the purposes for which the slave is 
hired, will be regarded as notice to the wife. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. A. 
N. Ogden, for plaintiff. H. H. Strawbridge, for defendant. The judgment 
of the court (Eustis, C.J., absent,) was pronounced by 

Suivett, J. The plaintiff alleges that, in December, 1847, she hired to Ricard 
u negro slave, her separate and paraphernal property; that the slave was 
hired by the month, at the rate of $18 per month, and was employed by Ricard 
on board the schooner Lehman, of which he was captain, plying between 
Mobile and New Orleans, up to the month of July 1848, at which time he made 
a voyage from Mobile to Brazos St. Jago; and, without the petitioner’s consent, 
took the slave with him, from which voyage the vessel never returned. She 
claims the value of the slave, and wages from December, 1847. There was 
judgment of non-suit in the court below. 

The wife has the right to administer, personally, her paraphernal property 
without the assistance of her husband. C. C. 2362. But the paraphernal prop- 
erty which is not administered by the wife, separately and alone, is considered to 
be under the management of the husband. Ib. 2364. We consider the leasing 
of the wife’s slave by the month, an act within the scope of the authority thus 
conferred. 

In the present case, it is satisfactorily shown that the wife did not exercise her 
right of personal administration. The slave was hired to Ricard by her hus- 
band, A. J. Huntington, acting as her agent. The husband had in like manner 
hired him, on another occasion, to another person, during several months, on 
board another vessel. The husband collected the wages himself. 

With regard to the voyages on which the slave was to go, it is not expressly 
alleged in the petition, nor is it shown by the evidence that the lessee was 
restricted. On the other hand, the following facts appear: The slave had 
once been hired to another person, as cook, on board a vessel employed in the 
Mobile and Pensacola trade, and this person deposed that there was then no 
agreement that his vessel should confine itself to that particular trade, but that 
he hired him simply as a cook for the vessel. The plaintiff’s son was a part 
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owner of the Lehman ; her husband was the vessel’s agent, and had its funds in Eavungneqes 


his hands. The vessel’s previous voyage was to the Brazos, and the slave went 
inher. Her last voyage to the Brazos, on the return from which place she 
was lost, was not only known to the husband, but the agreement for the charter 
party was made in his office. Here was full knowledge on the part of the hus- 
band, whom the wife permitted to administer her property, of the mode in 
which the slave was employed, and an implied assent from the absence of any 
objections. We may add, with the district judge, that it is scarcely probable 
that the wife knew nothing of the two voyages to the Brazos. 

There is the testimony of a witness, that he had applied to Mrs. Huntington 
to hire the slave, at higher wages, for sea voyages, and that she refused, declar- 
ing her unwillingness to let him go to sea, because the slave disliked it, and that 
Ricard told the witness, he could not get the slave, because Mrs. Huntington 
had that objection. This seems to have been in 1846, when Ricard comman- 
ded another vessel. Her views may have changed afterwards; particularly 
when Ricard got another vessel, and her son became interested in it. 

We readily concur with the district judge in the opinion, that the plaintiff is 
not entitled to judgment, but we think the court below should have gone further 
than a non-suit, and rendered final judgment in favor of the defendant. The 
defendant has asked that relief in his answer to the appeal. C. P. 890. 

[t is therefore decreed, that the judgment of the district court be reversed, 
and that there be final judgment in favor of the defendant; the plaintiff to pay 
costs in both courts. 


OL OOOO OOOO 


CHARLES R. KENNEDY v. JOHN WATSON et al. 


An endorser has the whole of the day after the date of protest, to make payment; but, if 
sued on that day, and the citation is not served until after that day, the suit will not be 
regarded as premature. 


PPEAL from the Fourth District Court of New Orleans, Sirawbridge, J. 
M. M. Cohen, for plaintiff, J. Livingston, for defendants. The judgment 
of the court ( Eustis, C. J., absent,) was pronounced by 

Preston, J. The appellant is sued as endorser of a promissory note. It 
was protested on the 26th of August, 1850, and notice thereof left at his boarding- 
house in New Orleans, on the 27th of that month. The note was drawn at 
New Orleans—of course, is payable there ; and the defendant alleges, that his 
residence isin New Orleans. The protest and notice thereof in New Orleans, 
therefore, fixes his liability to pay as endorser. 

He plead that the suit was premature. It was filed the 27th of Pon the 
day after the note was protested, because the drawer, as well as endorser, was 
sued, he being then liable. But process was not served upon the endorser until 
the second of September, 1850, when he also was clearly liable. 

The defendant offered proof, that he resided in New Orleans, in support of his 
plea that the suit waspremature. The plea was adilatory exception. 1 L. R. 
420. 7 N.S. 284. And the court rejected the evidence in support of the ex- 
ception, the suit being on the trial of its merits, but was willing to receive it on 
the merits. Whether offered in support of the exception, or on the merits, it 
tended to establish the defendant’s liability. to the plaintifi’s claim, and no jnjury 
was done to the defendant by its rejection. 


Quen. 
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It is true, his property was attached on the 27th of August, before he was 
liable to be sued, having the whole day to pay; and the evidence might have 
induced the court to dissolve the attachment. The attachmert, however, had 
been disposed of on other grounds, and is not now in controversy. The evidence, 
under these circumstances, could not destroy the effect of the subsequent cita- 
tion, after the debt was demandable by suit. 

The judgment of the district court is affirmed, with costs. 


H. F. Pererson v. NoLAN STEWART. 


An execution issued upon a judgment cannot be enjoined upon the groundof payment, with- 
out the party applying for it giving security. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. Moise 
and Randolph, for plaintiff. R.H. Marr, for defendant. The judgment 
of the court ( Eustis, C. J. absent,) was pronounced by 

Surpent, J. Nolan Stewart, having obtained judgment against Peterson, 
took out a fiert facias, and thereupon Peterson applied for an injunction, upon the 
ground that the judgment had been paid ; the court granted the injunction, 
without requiring from Peterson a bond with surety. Siewart then took a rule 
to show cause why the injunction should noi be set aside, upon the ground that 
no bond had been required or given. The district judge dismissed the rule, and 
Nolan Stewart has appealed. 

The sole question before us is, whether a judgment debtor is entitled to enjoin 
a fieri facias upon the ground that the judgment has been paid, without giving 
bond with surety. 

The appellee relies, in support of the ruling below, upon the 739th and the 
740th articles of the Code of Practice. These articles are found under the head 
of **Executory Process,” and authorize a party against whom an order of seizure 
and sale has issued, to arrest it by injunction, on the ground of payment or com- 
pensation, without giving bondand surety. They do not, in terms, cover the case 
of a fieri facias, issuing upon a judgment rendered in this State, from the court 
wherein the judgment was rendered ; and the legislation in pari materia, for- 
bids us to apply them tosuch a case. The Code of Practice, in an earlier portion 
of that work, treats generally of the subject of injunction, and after enumera- 
ting, in article 498, the cases in which an injunction may be obtained, requires 


* the applicant to give bond with a good and solvent surety, residing within the 


jurisdiction of the court, for such sum as the court may determine, to secure 
the payment of such damages as may have been sustained by the defendant, iu 
case it should be decided that the injunction had been wrongfully obtained. In 
1826, an act amendatory of the Code of Practice, was passed. By the Gth sec- 
tion, it was enacted, that in addition to the cases enumerated in article 298, 
injunctions may be granted in all cases, to stay execution, where payment is 
alleged to have been made after judgment rendered; where compensation is 
pleaded against said judgment; or where the sheriff is proceeding on said exe- 
cution contrary to some provision of law, upon the petitioners making affidavit of 
the facts alleged, in order to obtain the injunction, and upon complying with the 
requisites prescribed by law. The requisites contemplated are obviously those 
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contained in the article 304. In the year 1831, the Legislature, to check the 
ubuse of the remedy of injunction, enacted, “that on the trial of injunctions, the 
surety on the bond shall be considered as a party plaintiff in the suit ; and, in case 
the injunction be dissolved, the court, in the same judgment, shall condemn the 
plaintiff and surety, jointly and severally, to pay to the defendant interest, at the 
rate of ten per cent per annum on the amount of the judgment, (meaning the 
judgment, the execution of which is enjoined) and not more than twenty per 
cent as damages, unless damages to a greater amount be proved, andthe sureties, 
in such case, shall not be allowed to avail themselves of the plea of discussion.” 

Looking therefore, on the one hand, to the restricted language of the article 
729, and the restricted scope of the chapter of the code in which it is found; and 
on the other hand, considering that the injunction of the execution of judgment 
has been ingrafted upon that portion of the code which treats of injunctions 
generally, and that the subsequent legislation distinctly contemplates that where the 
execution of a judgment is enjoined, a bond with surety is given, we are neces- 
sarily led to the conclusion that the appellee should not have been permitted to 
arrestthe execution without giving security. See also Dashiell v. Lesassier, 15 

_L. R. 103. Morgan v. Driggs, 17 L. R. 183. 

It is therefore decreed, that the judgment of the district court be reversed; 
and that the order granting the injunction be set aside, and the injunction dis- 
solved; the plaintiff in injunction, to pay the costs of the order of injunction and 
its execution, of the rule to set aside the injunction, and of this appeal. 


ee enn eee ~~ 





Joun M. Bacu v. R. and O. ABporr. 


A purchased property in the name of B, the title having been made to the latter. B after- 
wards executed notes payable to A, secured by mortgage upon the property. These 
notes were negotiated by A. A judgment creditor seized the property, as belonging to 
A, alleging that the purchase in the name of B was a simulation. Held: That the third 
person, who had taken the notes without notice, could not be affected by the equities exist- 
ting between the original parties, and was entitled to be paid out of the property, although 
the use of B’s name in the the purchase of it was a simulation. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
T’. W. Collins, for plaintiff. M. Grivot, for appellant. The judgment of 

the court (Eustis, C. J., absent,) was pronounced by 
Suipex1, J. In June, 1848, Abbott, purporting to act as the attorney of Michaela 
Cor, purchased a slave at sheriff’s sale. The sheriff’s deed was made to her; 
Abbott was at the time insolvent. A judicial mortgage, in favor of Bach, stood 
on record against him. In 1850, Michaela Cor executed a mortgage of the 
slave in favor of Abbott, to secure two promissory notes, made by her to his order, 
for $250 each. Abbott endorsed these notes in blank, and gave them, for a valu- 
able consideration, to Van Dalson, before whom, as notary, the act of mortgage 
was passed. Van Dalson, for a valuable consideration, as is alleged, passed 

them to Mrs. Gottschalk. 

The controversy now before us is between Mrs. Gottschalk, who, as a mort- 
gage creditor, claims a preference upon the proceeds of the sheriff’s sale of the 
slave, made undera fieri facias in the suit of Bach v. Abbott, and Bach, who 
claims by virtue of his judicial mortgage recorded against Abbott's. 
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The district judge was of opinion that the purchase in the name of Michaela 
Cor was a simulation, and that Abbott was the real owner. His conclusion, we 
think, is authorized by the evidence. He gave the proceeds of the sale to Bach, 
disregarding the claim of Mrs. Gottschalk. 

As against Michaela Cor, Abbott and Van Dalson, we think the property 
was rightfully subjected to the payment of the judicial mortgage. Is Mrs. 
Gottschalk subject to the same equity? In answering this question, we will 
assume, for the present, that Mrs. Gottschalk was an innocent transferree of 
the’mortgage, having no notice of the simulation and of the rights of Bach, as 
the holder of a judicial mortgage against Abbott. 

If Michaela Cox had sold the slave to an innocent purchaser, for a valuable 
consideration, before Bach made his seizure, we have no doubt such pur- 
chaser would have been unaffected by Bach’s judicial mortgage. She was the 
apparent owner, and the secret equity which could have been enforced by Bach 
against her, would not have been permitted to disturb a bond fide purchaser 
from her. See Stockton v. Craddock, 4th Ann. 282. Richardson v. Hyams, 
Ist Ann. The same rule applies, we think, to bond fide mortgagees. Foster's 
Heirs v. Foster’s Administrator, 11 L. R. 408. Its application is not affected 
by the circumstance, that Mrs. Gottschalk is not the original mortgagee, but 
holds through Van Dalson and Abbott, who were affected by the equity in favor 
of Bach. On the face of the various papers, the title was in Michaela Coz, and 
the transaction fair and regular. The equity in favor of Bach was unknown to 
the public, aifd even to himself, and was only brought to light by his subsequent 
vigilance. 

A difficulty, however, still remains, and that is, whether Mrs. Gottschalk took 
the mortgage notes without notice of the infirmity with which the title was 
affected. The district judge has not noticed this point expressly in his written 
opinion; but we may infer; from the decree he has rendered, that he was not 
satisfied on that score. Our conclusion, from the evidence as it appears on paper, 
would have rather been, that the .good faith of Mrs. Gottschalk was not suc- 
cessfully impeached; but as he heard the witnesses, and had a better opportu- 
nity than we have to come to a correct conclusion upon the question of fact, we 
have thought it proper, in deference to his supposed ppt to send back the 
case for further investigation. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that this cause be romended for a new trial, the plaintiff paying the costs of 
the appeal. 

Rost, J. I assent to the remanding of this cause exclusively upon the ground, 
that if it turns out that Mrs. Gottschalk was affected with notice, it will be 
unnecessary to decide the other legal questions which the case presents. 








Succession OF HENRY BLOCK. 


An opposition may be made to the appointment of a curator of a succession, after the tefi 
days’ advertisement of the application have expired, if the appointment has not been 
already confirmed by order of court. 

As a general rale, a woman cannot be appointed curatrix of an estate, but where she is an 

heir, or legatee, she may be. 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, J. Succzssion or 
A T. H. Howard, ex parte, for appellant. The romaine the court (Eus- sees. 
tis, C. J. being absent,) was pronounced by 

Preston, J. John H. Bruns applied for the vieeuastde of the succession of 
Henry Block, a deceased minor. Bertha Block, his aunt, and only heir in this 
country, made opposition, and was appointed. . 

It is urged, that her opposition was made too late, as the application of Bruns 
had been advertised ten days. But Bruns had not yet been appointed by an 
order of court, and, therefore, she was in time to oppose the appointment. Suc- 
cession of McKinney, 4th Ann., 25. 

Her appointment is opposed, on the ground that she is a female, and incapa- 
citated by the 25th article of the Civil Code, which provides that women cannot 
perform any civil functions, except those which the law specially declares them 
capable of exercising. Under this provision, it has been frequently held that 
women could not be appointed the curators of estates. 4th Ann 538. Carraby 
v. Carraby, 7 N.S. 466. : 

But the law makes exceptions. Thus, the 1114th article of the eode provides, 
that in contestations for the curatorship of a vacant succession, the surviving wife 
shall be preferred to creditors, and we so held, in the case of Sears v. Wilson, 
5th Ann., 689. An act of the Legislature, passed in 1840, page 123, also recog- 
nizes powers in an administratrix or curatrix, when an heir or legatee of the 
deceased. We think this a recognition of the capacity of females to perform 
those civil functions, when thus interested in the property. ‘The reason of the 
exception is very forcible. In the present case, it is admitted, that the curatrix 
is an heir of the deceased, and, as no other appears, may be the owner of the 
whole property. It would be most unreasonable tu give its administration to a 
stranger, when she claims it herself. 

The judgment of the district court is affirmed, with costs. 


Bank OF MOoBILE v. JoHn L. HARRIs. 


Where a debtor in insolvent circumstances transfers all his remaining property, consisting 
principally in stocks, to a brother residing in a distant State, who had never before 
engaged in stock speculations, taking the purchaser's notes for a large amount of the price 
of the sale, it will be regarded as a transaction not in the usual course of trade, and, so far 
as creditors are concerned, will be annulled. 

The debtor who sells the whole’of his property to the prejudice of his creditor, is presumed to 
do it with the intention of defrauding him; and a purchaser who knowingly aids the debtor 
in carrying out that intention, will be considered as a party to the fraud, and the property 
so conveyed be made subject to the claims of the creditors of the insolvent. The purchaser 
in such case, upon the annulment of the sale, will be entitled to a restitution of the price, 
only so far as he can prove it has enured to the benefit of the creditors. 


PPEAL from the Third District Court of New Orleans, Kennedy, J 
Benjamin and Micou, for plaintiff. C. Roselius, for defendant. The 
judgment of the court was pronounced by 
Preston, J. The Bank of Mobile sues the defendant to annul a “mortgage 
on a house and lot on Royal street and two slaves, executed on the 6th of June, 
1848, by E. B. Harris in favor of the defendant, to secure a sum of about ten 
thousand dollars, on the ground that E. B, Harris was insolvent at the time, 
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Bawk or and that it was made to give an illegal preference to the defendant over his other 

MOBILE ereditors. - , ‘ 

Hanis. They seek,also, to annul the transfers made by E. B. Harris to the defen. 
dant, ‘in the summer of 1848, of the following stocks: 294 shares ot the capital 
stock of the New Orleans Canal and Banking Company; 305 shares of the 

P stock of the Bank of Louisiana; and 300 shares.of the stock of the Mechanics 
and Traders’ Bank of New Orleans. They allege that the sales and transfers 
of these stocks were fraudulent and simulated, and that the apparent sales were 
but trusts for the benefit of E. B. Harris, and intended to delay and defeat the 
real claims of the plaintiffs against him. 

The plaintiffs held bills of exchange, which were accepted by E. B. Harris, 
to the amount of $35,000. ‘They were protested the Ist and 10th of May, 
1848, and suit was instituted upon them on the 20th of July, but_on allegations 
of fraud against the President and Directors of the Bank of Mobile in obtaining 
the acceptances, a jury trial was claimed, and judgment was delayed until the 
middle of December. Executions were then speedily issued, and about five 
thousand dollars of the debt has been made, not, howéver, much exceeding the 
interest, and the execution has been returned that no property could be found 
to satisfy the balance of the judgment. 

Between the protest of the acceptances and the rendition of the judgment, 
the house, lot and slaves were mortgaged, and the stocks in controversy transferred 
to the defendant. A large amount of other stocks have, since the protest of the 
bills, been transferred by E. B. Harris to the defendant. Some others were 
transferred by him to banks, in payment of debts for which they were pledged. 
An undivided interest in another lot of ground has been mortgaged to a bank 
for debt, and the whole visible means of E. B. Harris has thus been exhausted. 
E. B. Harvis is the brother of the defendant, and the transfers of the stocks 
which have been specified, are attacked as simulated. 

The principles of law which govern this case are contained in the code. They 
give to creditors, when there is not a cession of goods, an action toannul any con- 
tract made in fraud of their rights. The action can only be exercised when the 
debtor has not property sufficient to pay the complaining creditor. Every contract 
shall be deemed to have been made in fraud of creditors, when the obligee knew 
that the obligor was in insolvent circumstances, and when such contract gives to 
the obligee, if he be a creditor, any advantage over other creditors of the obligor. 
No sale, however, or other contract, made in the usual course of the party’s 
business, can be annulled, although the party was in insolvent circumstances, and 
the person with whom he contracted knew of such insolvency. Articles 1965, 
1966, 1979 and 1981, C.C. Trusts are prohibited by our laws, and simulation can 
give no rights as to third persons. The frauds to which these principles apply, 
can generally be established only by presumptive evidence, and as to the pre- 
sumptions, the code prescribes that they are left to the judgment and discretion 
of the judge, who ought to admit none but weighty, precise and consistent pre- | 
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sumptions. Art. 2267,C.C. The remedy, incase transactions are annulled for 
fraud on behalf of the parties to them, is pointed out by article 1977, C. C. 

E. B. Harris was a speculator in stocks, for the evidence shows that in May, 
1848, he held them to an amount exceeding two hundred thousand dollars, and 
that they were pledged to banks for nearly half their value, probably to raise 
money, with which to make the purchases. He was protested on the 1st and 
10th of May, 1848, on his acceptances, to the amount of $35,000, and remained 
under protest for this large sum until the 6th of June, 1848, when the mortgage 
in controversy was executed. 


+ 


> 











+ $ . 


. ; : 
NEW ORLEANS, DECEMBER, 1851. 


To remain under protest, for a length of time, is regarded as evidence of insol- 
vency among merchants and stock dealers in all mercantile cities. It must neces- 
sarily be so regarded among them in order to support the credit which is essen- 
tial to mercantile and banking operations. 

The presumption of the insolvency of E. B. Harris, arising fromt he fact of 
remaining under protest for so large a sum, and for so long a time, is reduced 
almost to certainty by the testimony offered by the defendant to show the sol- 
vency of his brother at the time. An estimate of his property was made on the 
15th of May, 1848, by a committee of the LouisianaState Bank. His indebted- 
ness is stated at $227,000; his means at $236,000; showing a surplus of $9,000. 
But it is evident the debt of $10,000, for which the mortgage in controversy was 
given, was not taken into consideration, and Mr Hepp, who made the estimate, 
thinks the debt of $35,000 to the Bank of Mobile, was not included in the state- 
ment. This is rendered more probable, by the fact that the debt was disputed 
by E.B. Harris, who himself furnished the statement, and moreover expressed, 
at the time, an unwillingness to pay debts contracted on account of others. Inde- 
pendently of the proof of his insolvency by the figures, all experience in this 
country has shown, that such an enormous indebtedness running upon interest, 
has never been paid by means so nearly equal in estimate. A single creditor for 
a large amount, as in this case, pressing his claim on account of not being placed 
on an equality with others, always disipates such an imaginaay surplus, and 
leaves only dividends, or nothing, for the ordinary creditors. If Harris was 
really solvent in June, 1848, there was nothing in the prompt sale for cash, at 
fair prices of stocks, of which his assets principally consisted, to produee a defi- 
ciency of thirty or forty thousand dollars by judgment, on which, within less 
than a year afterwards, nothing could be made by execution. 

We are satisfied, therefore, that he was insolvent at the date of the mortgage in 
controversy. The excitable character of E. B. Harris, the agitation of mind which 
he manifested, and his disposition to talk of his misfortunes, exposed them to the 
public, induced the banks to investigate his solvability, and leaves not a doubt that 
his brother‘of whom he had been the agent, but who was here and accepted the 
mortgage, was apprised of them, and knew his situation as well, or better, than 
any one else. 

The debt of $10,000, for the security of which the defendant took the mort- 
gage, being for money- collected by E. B. Harris, as his agent, and not paid 
over, must have rendered it certain to his mind that E. B. Harris was insolvent, 
as nothing but absolute inability to make payment, could have induced him to 
subject himself to a debt of that character, and then spread the facts on record 
in the mortgage office. The mortgage has the effect of injuring the plaintiffs ; 
because, being unable to satisfy their execution by other property, as proved by 
its return, they are unable to realize anything from this mortgaged property on 
account of the incumbrance. 

The transaction comes, then, within the definition of fraud in such cases as 
given in article 3324 of the C.C. It means any unfair preference which the 
debtor may give to one of his creditors over the others, by selling or mortgaging 
to him a portion of his property, for a debt existing before the contract. And by 
article 1973 of the C. C., in addition to those already cited, the plaintiffs are 
entitled to have the mortgage annulled. The facts and reasoning as to the mort- 
gage, apply equally to the sales and transfers of the stocks, the validity of which 
are contested by the plaintiffs. But with regard to them, there are other facts 
which it is necessary to notice. E. B. Harris mortgaged his real property to 
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the defendant and a bank, and disposed of some of his stocks in payment of bank 
debts. The whole of his remaining stocks, constituting everything he posdéssed, 
he sold to his brother. For, beside the sixty thousand dollars worth of stocks, 
the sales of which this suit is brought to annul, the defendant came into the pos- 
session of other stocks of nearly sixty thousand dollars in value, being the whole 
remaining assets of his brother. It is true, the sale of three hundred and ninety-two 
shares of Canal Bank stock was made to Messrs. Hill, McLean §& Co. But Mr. 
Hill applied to the bank to which it was pledged in order to make arrangements 
to purchase it for the defendant. He offered to give the defendant’s note for 
the amount for which it was pledged, to which the bank objected. Mr. Hill 
then gave the note of his firm, and took the transfer in their name; bit soon 
afterwards transferred it to the defendant, charging him only a commission for 
the transaction. This leaves no doubt that Mr. Hill purchased it with the inten- 
tion of conveying it to the defendant, being his factor, and willing, as he testifies, 
to have lent his name, or to have advanced funds for his use to any amount. 
Thus, £. B. Harris disposes of the whole of his property. He was a resi- 
dent of New Orleans, and a purchaser of stocks. The sudden sale of the whole 
of those belonging to him, and disposition, at the same time, of all his other pro- 
perty, was out of the ordinary course of his business, or, indeed, of any business. 
So, on the other hand, the defendant, who purports to have purchased a hundred 
and eighteen thousand dollars worth of those stocks, was a capitalist residing in 
Virginia, where it is probable, equally safe and profitable investments could have 
been made, under his own eyes. He owns plantations and slaves in Louisiana 
and Arkansas, and lands in Tennessee and Mississippi. Real estate and slaves 
had been the objects to which he had directed his investments, and had never 
before purchased a dollar’s worth of stock in New Orleans. He suddenly invests 
one hundred and eighteen thousand dollars in our stocks. He not only invests 
surplus capital, but gives out his own notes for large amounts of the stocks, at 
one time, for $14,000, and afterwards for $20,000, for which they were pledged. 
He does not go into the market, through the agency of a broker, but buys the 
whole from his brother. His brother, the vendor, seems to be his real agent in 
buying for him, and Jacobs his nominal agent ; for, by the testamony of the latter, 


_ he appears to have known but little about the transactions, except in their re- 


sults. All these things are out of the ordinary course of business, as to vendee, 
as well as to vendor, and do not wear the aspect of real transactions. The sale of 
all his assets, by an insolvent to his brother, while suit is pending, or judgment 
unsatisfied, for the very debt which rendered him insolvent, throws the suspicion 
on the transactions, that they were prompted by the pervading motive to screen 
those stocks from the execution for this large debt. 

Our laws declare the property of a debtor, the common pledge of his creditors, 
and that the proceeds of its sale must be distributed among them ratably, unless 
there exist among the creditors some lawful causes of preference. Art. 3150. 

E. B. Harris being insolvent, it was his sacred duty to\give effect to these 
principles of equity. Yet, it appears, that he mortgaged and otherwise disposed 
of the whole of his property, while the plaintiffs were prosecuting to judgment 
and by execution, their claim on his acceptances; the protest of which rendered 
him insolvent. This was inequitable, and a violation of an express provision of 
law. 

The evidence induces us to believe that he did so, to put himself in a position 
to dictate the terms on which he would compromise with the plaintiffs, and 
compel them to receive a portion of what was due to them, for ten cents on the 
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dollar was talked of as a compromise. This motive and principle is repudiated 
by our laws and jurisprudence. Graves et al. v. Roy, 13L. R. 457. The just 
principle of the Spanish law still prevails, that the debtor who sells the whole of 
his property, to the prejudice of a creditor, is presumed to do it maliciously, and 
with the intention to defraud. 5 Part. tit. 15, 1. 7. 

The evidence leads us to conclude that the defendant knowingly aided in car- 
rying out these unlawful intentions of his brother, by purchasing, knowing him 
to be insolvent, all his assets, out of which the plaintiffs could realise their debt. 
It is impossible to believe that he purchased these stocks, merely to speculate on 
the misfortunes of his brother. In fact his agent, Jacobs, whose knowledge is 
his, says as to one of the large purchases: ‘I wished to put John L. Harris into 
possession of all the rights of the bank, as I knew that E. B. Harris was in diffi- 
culties, and that suit had been, or was about being brought against him.” Mr. 
Hill, who made a large purchase, evidently intended for the defendant, consulted 
his attorney, to know if it would be safe to make the purchase, notwithstanding 
the suit against Dr. Harris was goingon. He, therefore, knew of the suit and 
took a precaution not usual in the purchase of stocks. So the defendant spoke 
to his factor, Hill, of selling the stocks to pay Dr. Harris’ debts, and said that if 
he made a great deal of money by the stocks, he might compromise with the 
Mobile people, and free Dr. Harris from debt, but only in case he could make 
such an arrangement as would be satisfactory to himself; and, further, said that 
if Dr. Harris was ruined, he never should want. Mr. Egerton, too, believes 
that Dr. Harris, in applying to him to rescind a sale of stocks made to him, in 
order to resell them to his brother, stated that if the stocks should rise, he would 
have the benefit of the advance. This witness said, of the manner of Dr. Har- 
ris, ‘many things are conveyed to the mind, by the manner of the party.” So, 
we are obliged to say, of this whole case, it conveys to the mind many things 
which are not apparent. We mu# exercise the discretion confided to us by the 
code, and jook through the apparent, into the real transactions of the parties, 
which are covered by but a thin veil. 

We could not doubt the simulation of the transactions, even if the parties 
were strangers; the presumption is greatly increased by their relationship of 
brothers. And, in our opinion, it would have manifested true fraternal affection 
in the defendant, to have let the property of his brother go to his creditors, to 
whom it belonged, without making a profit out of it to their prejudice, and thus 
not to have subjected his name to the suspicion of concealing it from their just 
pursuits, with a view to force them to an unjust compromise, by putting the pro- 
perty beyond their reach; and, finally, the brother having applied the whole of 
his property towards the extinguishment of his obligations, to have extended to 
him the rich munificence of a wealthy brother. 

These investigations, which have become deplorably common if our courts, 
are painful indeed; but it is our sacred duty to search the transactions, out of 
which they originate, to the bottom, and strike at the root of the evil, by annull- 
ing them, as the only means of their prevention. Courts, mortgage offices and 
paper titles must not be used as the means of depriving men of their property, 
instead of securing their rights. 

In conclusion, we have to say, that the real attitude of the parties seems to us 
to be this, that the sales were made with the intention, both on the part of the 
insolvent vendor and of the vendee, to place the property beyond the reach of, 
the suing credifors, in order that they might thereby drive them to compromises 
advantageous to the vendor, and with the understanding that the ultimate profits 
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upon the purchases, which were in some cases at least, clearly below the mar- 
ket price, should inure to the benefit of the vendor. . , 

- By article 1977 of the code it is provided, that if the party with whom the 
débtor contracted, be in fraud, as well as the debtor, he shall not, on the annull- 
ing of the contract, be entitled to a restitution of the price or consideration he 
may have paid, except for so much as he shall prove has inured to the benefit of 
the creditors, by adding to the amount of property applicable to the payment of 
their debts. 

The judgment of the district court, so far as it annuls the mortgage given by 
E. B. Harris to John L. Harris before Jules Mossy, notary public, on the 6th 
of June, 1848, so far as the plaintiffs are concerned, is affirmed. The judgment, 
in other respects, is reversed, and it is decreed that the sales by E. B. Harris 
to John L. Harris, in the summer of 1848, of two hundred ‘and ninety shares of 
the stock of the New Orleans Canal and Banking Company, also of three hun- 
dred and five shares of the stock of the Bank of Louisiana, and three hundred 
shares of the stock of the Mechanics and Traders’ Bank, be annulled, and sub- 
jected to the plaintiff’s execution, reserving to the defendant, or to the banks, 
the right to claim out of the proceeds of the sales, the amounts for which they 
were pledged on the days of the transfers to John L. Harris, who is condemned 
to pay the costs in both courts. 
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ABSENTEE. 


1. Where absent defendants are sued for 
the cancellation of a mortgage recorded in 
this State, and for damages, and the absen- 
tees, through the curator ad hoc appointed 
to represent them, consent to the cancella- 
tion of the mortgage, but plead to the juris- 
diction of the court as to the claim for 


damages, the court cannot entertain juris- | 
diction of the claim for damages against the | 


absentees. ‘T'udor v. Thaye. r, 27. 
The circumstance that an absentee 


stutes his grounds of defence to the curator 


ad hoc appointed to represent him, does | 


not prevent him from objecting to the juris- 
diction of the court. Jb. 

3. In a suit for land which is alleged to 
be in the possession of A, as agent for B, | 
an absentee, where the agent disclaims any | 
title or possession, either in himself or prin- | 
cipal, and the residence of the principal is | 
unknown, the appointment of a curator ud | 


hoc, to represent the absentee, is proper, | 


and the judgment, thus obtained, will be 
sustained, if legal in other respects. F'er- 
guson v. Thomas, 218. 


ABSENT HEIRS. 
See SUCCESSIONS. 


ACQUETS AND GAINS. 


See Husganp anv Wire. 


ACTS, AUTHENTIC AND SOUS 


SEING PRIVE. 


See Evipence. 


ACTION. 


See Practice. 


) HX. 


ADMINISTRATOR. 


See SUCCESSIONS. 


AGENT. 


See MAnpare. 


ANSWER. 


See Practice. PLEADING. 





‘ 
APPEAL. 


Where there is a contest between the 

| plainti and an intervenor, as to the owner- 
| ship of a promissory note sued on, and judg- 
| ment is rendered in favor of the intervenor 
against the defendant, the plaintiff being 
non-suited, he may appeal, in order to de- 
| termine to whom the note belongs, without 
‘making the defendant a party. Lynch v. 
Williams, 79. 
An appeal does not ‘lie from an inter- 

saan order refusing to make the widow 
‘and heirs parties to a suit against the ex- 

ecutor. MceMicken v. Marent, 213. 

3. Where two pluintiffs join in a suit and 
| recover judgments in favor of each for Jess 
| than three hundred dollars, but both judg- 
| ments united exceeding three hundred dol- 
‘ lars, the Supreme Court has jurisdiction of 
| an appeal taken by the defendant. Rhodes 
‘etal. v. NScholjield et @., 251. 
| 4. The failure to file an appeal in time 
| will not be excused upon the ground that 

| the plaintiff was a liquidator of an insolvent 

| corporation, who had resigned, and no suc- 
pono had been appointed until after the 
j return day of the appeal had passed, espe- 
cially when no diligence had been shown. 
Haynes v. Lawson, 269. 

5. Where no adequate cause is shown for 
the failure of the appellant to file the appeal 
in the Supreme Court in due time, the 
| gpetwee be dismissed. IJlolmes v. Brown 
y let al., 294. 











_ cation was mudé fo the Supreme Court for 


‘grant the appeal. Held: That the judg- 
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‘ could not work irreparable injury ; and was 
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6. An error of the judge in fixing the re- 
turn day of the appeal, willmot be allowed 
to prejudice the appellant. 
filed on the return day fixed by law, it is 
sufficient. Benjamin v. Davis et al., 472. 

7. Where the appellant has used due 
diligence to cite the appellee, but has been 
unable to do so within twelve months, in 
consequence of the acts of the appellee, the 
time within which appeals are tobe taken 
does not run. Vinot v. Bertrand, 474. 

8. Where an appeal was taken, by motion, 
ou the 31st of March, from a judgment ren- 
dered on the 24th of the same month, and 
the appeal bond was filed on the 2d of April 
ensuing. Held: That the appeal was pro- 
perly taken, and would not be dismissed ; 
und that the service of citation of appeal was 
not necessary, the appeal having been made 
by motion. Montross and Stilwell v. Byrd, 
518. 

9. Where a person not a party to the 


original suit has obtained an appeal, based | 


upon an affidavit of his attorney, that he was 
a creditor of the succession, and had been 


*\ PPEAL._ATTACHMENT. 


f the appeal be | 


: 


4% 
| 13. Where the real.amount in dispute is 
less than three hundred dollars, and there js 


added to it a claim for five hundred dollars 
for damages, evidently fictitious, the appeal 
will be dismissed by the Supreme Court for 
want of jnrisdiction. Cabrara v. Dink- 
grave et al., 735. 

14. An appeal will not be dismissed, when 
the want of service of citation of appeal in 
time was not attributable to the appellant. 


4} Anderson v. Irwin et al., 793. 


ARBITRATORS AND AMICABLE 
COMPOUNDERS. 


A submission to arbitration, to be binding 
on the parties, must be in legalform. Foley 
v. Bell and Stebbins, 760. 

ARREST. 


1. Where A entrusts funds to B to pay 
over to C, the latter has not the right, in 





injured by the judgment, and the fact of his | case B misapplies the funds, of proceeding 
being a creditor is disputed in the Supreme | against him under the 10th section of the 
Court. Held: The case should be remand- | act of 24th March, 1840, abolishing impri- 
ed to try that issue, before the Supreme | sonment for debt. That right exists in A 
Court would decide the cause. ,Succession | alone. Dunbar & Co. v. Hughes, 466. 
of Lauve, 529. 2. An affidavit to arrest a debtor, under 
10. The sheriff had seized, on execution, | the 10th sec. of the act of 28th March, 1840, 
property, as belonging to thé defendant, | to abolish imprisonment for debt, must be 
which was claimed by a third person, and | made by the creditor himself, and not by 
——— obtained against the sale of it. | an agent orattorney. Absolom and Crocker 
eijudge, in granting the injunction, made | y, Callum, 536. 
an order fer the delivery of the property to | 
the claimant. On a rule taken by plaintiff’s 
counsel, this order was rescinded. The 
claimant then applied for an appeal from the | 
judgment rescinding the order, on the re- | 
fusal of which,by the district judge, appli- 


ATTACHMENT. 


1. Where an attachment has been levied 
in the hands of the same parties in this 
State, and also in another State, the court 
is bound to protect the garnishee, who 
stands before it, without laches or default, 
| from the danger of being subjected to pay 
| the same debt twice. Woodruff v. French 
not fore, subject to an appeal. State | & Co. et al., 62. 

v. Judge of the Tenth District, 548. | 2, Where the plaintiff states the amount 

11. The defendant applied for a suspen- | he sues for in the petition, and swears that 
sive‘appeal, an order for which was granted, /the defendant is indebted to him for the 
requiring bond for $¥114 73; and he did not | amount stated in the petition, it is a suffi- 
give the bond in the time required by law, | cient specification of the sum due to sustain 
but subsequently filed a bond for $100, in- | the attachment. Souberain v. Renaur, 
tendingto také a devolutive appeal, the order | 201. 
of the judge granting the appeal remaining; 3. An affidavit of the creditor stating that 
unchanged. Held: The appeal must be | he believes the defendant is about to depart 
dismissed, the order of appeal not having | permanently from the State is sufficient to 
been complied with. Hawkins v. Bell, 561. | authorize an attachment, the other requisites 

12. An order of appeal must be in writ- | of the law being complied with. Jb. 
ing; but where, from some oversight, the, 4. The surety on a forthcoming bond for 
clerk neglected to enter it on the minutes, property which had been attached, is not 
it may be done at a subsequent term of the liable on a rule taken against him, without 


= nune pro tunc. Dykes v. Cockrell,’ a fi. fa. against the principal in the bond 
707. 


a mandamus directing the district judge to 





nt was an interlocutory order, which 








having been returned unsatisfied, or, at 
least, until the principal has been put in de- 
fault for the failure to produce the property 
bonded. Goodman and Son v. Allen, 371. 
Lexington Fire Insurance Company v. Al- 
len. Ib. 

5. Where the property of an absent de- 
fendant has been attached, and the defen- 
dant appears and bonds the property, giving 
security to pay whatever judgment may be 
rendered against him, the defendant thereby 
becomes liable to have a personal judgment 
rendered against him, although he may 
have never been cited. Rathbone v. Ship 
London et al., 439. 

6. The words with privilege upon the pro- 
perty attached, commonly used in jadgments 
in suits by attachment, do not have the 
effect of limiting the judgment to one in rem, 
where the judgment in other respects is 
personal. Jb. 

7. An attachment of property does not 
create such a privilege us authorizes the 
issuance of a writ of sequestration. Beck § 
Co. v. Brady et al., 444. 

8. In the article 724 of the Code of Prac- 
tice, the expressions provisional seizure are 
erroneous ; they should have been atlach- 
ments. Beck &Co.v. Brady et al., 444. 

9. The recordation of an attachment, in 
the office of recorder of mortgages, is use- 
less. Parties are bound to take notice of 
judicial proceedings; and the proper place 
to look for them is, among the records ofthe 
court in which such proceedings are con- 
ducted. Page v. Générés, 549. 

10. It is not a valid return, on an attach- 
ment, for the sheriff to say, that he has 
seized according to law. He must take 
charge, and keep possession of, the property 
attached. Undera garnishment, nothing is 
seized but what is disclosed by the answers 
of the garnishees, where those answers have 
not been traversed. Jb. 

11. A judgment obtained against an ab- 
sent defendant, who is brought into court 
merely by an attachment upon his property, 
is one purely in rem, and has no effect, ex- 
cept upon the property attached. Jb. 

12. To constitute a valid seizure of tan- 
gible property, under an attachment, the 
sheriff must seize and take into actual pos- 
session, the property seized. The return 
ofthe writ must show the manner in which 
it has been executed. It is not sufficient, 
for the sheriff to return, that he has attach- 
ed according to law. Stockton v. Downey, 
581. 

13. The recordation of an attachment, in 
the office of recorder of mortgages, has no 
legal effect. Jb. 

14. An authority to an attorney at law to 
take out an attachment, authorizes him to 
sign an attachment bond for the plaintiff. 
Trowbridge, Dwight & Co. v. Weir, 706. 


ATTACHMENT.—ATTORNEY AT LAW. 
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15. Where the affidavit for an attachment 
was made by»the plaintiff's attorney in fact, 
the Code of Practice does not require the 
affidavit should state the plaintiff wa8 absent 
from the State; that fact being shown by 
the petition. C. P.244. Farley v. Farior, 
725. 

16. An affidavit for an attachment which 
states, that ‘the defendant resides out of 
the State, having acquired no legal residence 
in the State,” is sufficient. Jb. 

17. The defendant had attached a slave 
of the plaintiff, which the latter bonded. 
Afterwards, the plaintiff caused the slave to 
be sold on a mortgage in his own favor, 
which had not been recorded at the date of 
the attachment, and purchased the slave. 
The defendant obtained judgment, and 
caused the slave to be seized on execution. 
The plaintiff enjoined. Held: That the 
slave was liable to defendant’s execution, 
and the injunction was dismissed, with 
damages. Stephensonv. Lee et al., 758. 


18. Attachments must be satisfied in the * 


order in which they are levied. C. P. 265. 
Harmon v. Juge Fils & Co., 768. 

19. 'T’o entitle an attachment creditor to 
be paid ont of the property attached, it is 
not essential that the judgment should de- 
cree a privilege upon the property. A judg- 
ment decreeing that the debt be paid out of 
the property attached, is equivalent to a 
judgment decreeing a privilege. 7b. 


ATTORNEY AT LAW. ©” 


1. Where a party repudiates the autho- 
rity of an attorney at law to have acted for 
him, it is necessary that it should be sup- 


ported by his own oath, and not that of an - 


agent. Boykin v. Holden, 120. 

2. An attorney at law has no authority 
to execute, in the name of his client, a re- 
lease to make an interested witness com- 
petent, unless he be specially empowered 
soto do. Succession of Stocking, 229. 


* 3. Where an attorney at lay, had ren- 


dered services for an administratrix, who 
was dismissed at the suit of an heir that 
obtained the succession before she had filed 
an account, the attofney is entitled to re- 
cover the value of*her services from the 
heir. Gaiennie v. Thompson, 475. 

4. An attorney at law compromised a 
claim in favor of plaintiff, against the defen- 
dant, amounting to $3000, for $369. The 
proof of the authority of the attorney rested 
upon his own evidence, corroborated by the 
testimony of another witness. Held: The 
plaintiff was bound by the compromise. 
Phelps v. Hodge, 524. 

5. The allowance, in mortuary proceed- 
ings, of a fee to an attorney, which had not 
been paid, is contrary to the 71st article of 


‘ 
' 
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judge so states in his reasons for rendering 
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the Constitution ; but an attorney is entitled 
to recover his fee upon proof.of a contract, 
or, on a quantum meruit. Uzee v. Biron, 
565. ' 

6. An attorney at law has not the power 
of confessing a judgment against his client, 
but when the evidence shows that the 
plaintiff was entitled tesa judgment, and the 


it, the judgment ought not to be annulled. 
Girard v. Hirsch et al. 651. 

7. Where authority is given to an attor- 
ney at law, to take out an attachment, he 
is authorized to sign an attachment bond for 
plaintiffs. Alerander et al. v. Burns, 704. 

8. An attorney at law has no authority 
to accept service of petition; but where he 
has done so, his authority will be presumed, 
unless denied by the oath of the party, and | 
the testimony of a witness, showing that he 
was employed in the case, will be proof of 
the authority. Taylor v. Sutton, 709. 

9. Where, from the circumstances, a party 
must be presumed to have had knowledge 
of a judicial proceeding against him, and for 
years made no objection to the authority of 
the attorneys at law who represented him, 
he will not be permitted to avoid the legal 
effects of that proceeding, upon his affidavit 
denying the authority of the attorneys who 
represented him. Mason v. Stewart, 736. 
} 


AUDITOR, EXPERTS, Xe. 


An*application made by the plaintifi’s | 
counsel, that the defendant be notified of 
the filing of a report of experts, is not a 
motion to homologate the report, and does 
not debar the plaintiff of the right of making 
objection to it. Flower v. Downs, 538. 


ATTORNEY IN FACT, 


SEE MANDATE. 


AUTHENTICATION. 
SEE Evipence. 
* 


BAIL. 


Sree Criminar Law. 


BANKS. 


1. The cashier of a bank is the executive 
officer of the bank. He is entrusted with 
its notes and bills, and with the collection 





and transfer of them in the ordinary course 
of business. 


2. A note made payable to his order, is” 
just as negotiable as if made pay: abla the 


order of the bank. Haynes v. Succession 
of Beckman, 224. 

3. The relation between a bank and its 
customers, requires perfect good faith. 
Smith v. Mechanics and Traders’ Bank, 
610. 

4. A discounter, whose business it is to 
buy bills, is not in the same situation as a 
bank whose business is to pay, and greater 
caution is required from the former than 
the latter. Jb. 


BANKRUPT. 


. The late bankrupt law of the United 
Sees allowed partnership effects to be 
surrendered by one of the partners who had 
become bankrupt. Judson v. Lathrop, 587. 

2. Where a person, at the sale of a bank- 
rupt’s effects, became the purchaser of a 
debt due the bankrupt by a third person, the 
debt cannot be compensated by a debt due 
from the bankrupt to such third person, 
which was acquired after the bankruptcy. Jd. 

3. The prescription of two years, for 
actions by or against assignees in bank- 
ruptcy, as provided by the late bankrupt 
law of the United States, does not apply to 


' cases where one has become the purchaser, 


at the sale of the bankrupt’s effects, of debts 
due by third persons. /b. 


BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 


1. Title to and Transfer of. 


1. The holder, in order to show title, 
must prove the genuineness of the endorse- 
ment to obtain judgment against the draw- 
er. Anderson. Irwin, 793. 


lil. Presentment, Protesi, Notice and 


Waiver of Notice. 


2. The drawer of a promissory note, who 
had resided in Néw Orleans, removed to 
Madisonville, before the maturity of the 
note, leaving no office or place of business 
in New Orleans, though frequently in the 
city. ‘To bigd the endorser, demand should 
have been made of the drawer, either in 
person, or at the place of his domicil in 
Madisonville. Bigelow v. Kellar et al. 59. 

8. It is not essential that the notary 
should embody in his certificate of notice of 
protest, a copy of the notice sent to the en- 
dorser, nor is it necessary that he should 





* 


BILLS OF EXCHANGE AND PROMISSORY’ NOTES, II—IV. 


. 

‘state in the notice that the holder looks to 
the “endorser for payment. Barstow v. 
Hiriart et al., 98. 

4. Itis not essential that it should ap- 
pear, from the notary’s certificate of notice 
of protest, that the notice was addressed to 
the endorser on the face of it. It is suffi- 
cient, if the name and address of the en- 
dorser be written on the outside of the 
notice addressed to him. Denegre v. 
Hiriart et al. 100. . 

5. It is sufficient, if the notice of protest 
states that the note has been protested, 
without stating that it was protested after 
due demand. Jb 


6. The omissiofi"to state in the notice of 


protest the date of the maturity of the note, 
is not material, when it is not shown that 
the endorser had endorsed other similar 
notes, and there is no reason to believe he 
was left in any doubt as to the note which 
was protested. Ib. 


? 
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or in part, cannot be insisted on, if the 
plaintiff or any intermediary party between 
him and the defendant took the bill or note 
bond fide, and upon a valid consideration. 
Mallard and Armistead v. Aillet and Bal- 
sener, 92. 

15. The sale of improvements upon the 
public lands of the United States, by one 
who has a preémption claim, is a good con- 
sideration for a promissory note. Bryan v. 
Glass, 740. 


IV. Bills of Exchange and Promissory 
Noies generally. 


16. Where the defendant was indebted 
to the plaintiff, for which sum the plaintiff 





drew bills upon the defendant, which were 
| accepted by him, but not paid, the plaintiff 
being under the necessity of taking up the 


7. The notary’s certificate of notice of| bills as drawer, the defendant is liable to the 
protest should show on what day the notice | plaintiff for the orignal account, although it 
was deposited in the post office. Knor Vv. appears to have been settled by the accep- 


Buhler, 104. 


8. Where the drawer of a note changes} years’ prescription. 


his domicil shortly before its maturity, by 


tances; and the claim is not barred by five 
Lacey v. Hall, 1. 
17. The Clinton and Port Hudson Rail- 


collusion with the endorser, with the view ‘road Company had, by its charter, power 
of creating difficulty in making the proper | to transfer, by endorsement, negotiable notes 


demand for protest, and thereby enabling | belonging to it. Flaynes v. Succession of 


the endorser to resist the payment of the | Beckman, 224. 

note, the demand will be considered as; 18, The character of a note, as to nego- 
having been properly made at the place | tiability, is not changed by the insertion of 
where the public had been led to suppose) a contract of pledge in the body of the 





was the drawer’s place of business, and the 
endorser will consequently be held liable. | 
* McHenry v. Kellar et al. 326. 

9. Notice of protest, served upon one of | 
several executors of a deceased endorser, is 
sufficient to bind the estate. Lewis v. 
Bakewell, 359. 

10. Where a note, due on the 11th of a 
month, was protested on the 12th, Held: 
the endorser was discharged. Peel, Sims 
& Co. v. Zanders, 364. 

11. Where the maker has no place of 
business, a demand at an office in which he 
had recently transacted his business, will be 
considered sufficient to bind the endorser. | 
Ib. 

12. Notice of protest to an endorser re- 
siding in the city, may be properly deposited 
inthe post office, when the notary, after due 
diligence, has not been able to find him or 
his residence, or place of business, 6. 





13. An, agreement by an eydorser to 
waive protest of a note, does not dispense 
with notice of non-payment. Bird v. Le 


Blanc et al. 470. 


Lil. Consideration of. 





14. The want of consideration, in whole 


note. Jb. 

19. Negotiable paper is barred by five 
years’ prescription. C.C. 3505. Jb. 

20. Where a party has settled his ac- 
count by giving a note, which, after an exa- 
mination of the account, he admits, in the 
presence of a third person, to be correct, 
and thereby induces the third person to take 
the note, he will not afterwards be permitted 
to resist the payment of the note, upon the 
ground that usurious interest had been 
charged in the account which had been set- 
tled by the note. Jacobs v. Buller’s Re- 
presentatives, 274. 

21. The plaintiff, a broker, discounted, 
without inquiry, for an entire stranger, a 
forged bill, purporting to be drawn on and 
accepted by a commercial house in New 
Orleans. In payment, he gave the forger 
his check upon the bank, payable to the 
order of the supposed acceptors of the bill. 
The forger obtained the money from the 
‘bank, by forging the name of the supposed 
acceptors. The plaintiff sued the bank for 
the amount of the check. Held: That 
the plaintiff did not exercise due precaution 
in thus taking the bill, without inquiry ; that 
filling up the check to the order of the sup- 
posed acceptors of the bill, instead of the 


* 
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party for whom the bill was discounted, 
was not in the usual course of business, and 
fas an unjustifiable attempt to shift from 
himself fo the bank, the duty of making 
inquiry, and the risk of loss incurred by his 
taking the:forged paper ; that by placing his 
check in the hands of the probable forger of 
the bill, he supplied him with the means 
well calculated to deceive afd impose on 
the bank; and that, although the bank had 
been guilty of negligence, in paying the 
check, yet the loss should properly be borne 
by the plaintiff. Smith v. Mechanics and 
Traders’ Bank, 610. 

22. No person should buy bills from en- 
tire strafigers, without using a proper and 
reasonable degree of caution, and after pro- 
per inquiry. Jb. 

23. The plaintiff sued upon a promissory 
note. The defendant answered that the 
plaintiff had received the note as agent of a 
firm, a member of which had died, and his 
agency had terminated. To interrogatories 
propounded to him, the plaintiff answered, 
that he held the note as agent, but that the 
firm was still in existence, notwithstanding 
the death of one of the members. Held: 
That, under the circumstances, the plaintiff 
had the right to maintain the suit in his own 
name. Clunas v. Gallager, 756. 

24. A delay granted to the drawer of a 
promissory note, without any consideration, 
or the taking of a new obligation, does not 
discharge the endorsers. ‘The agreement 
for delay, in order to discharge the endor- 
sers, must be one for some consideration, 
and of such character as to prevent the 
holder from suing the drawer. Dubuch v. 
Goudchauz et al., 780. 

25. The holder, in order to show title, 
must prove the genuineness of the endorse- 
ment, to obtain judgment against the draw- 
er. Anderson v. Irwin et al., 793. 

26. An endorser has the whole of the 
day after the date of protest, to make pay- 
ment; but, if sued on that day, and the 
citation is not served until after that day, 
the suit will not be regarded as premature. 
Kennedy v. Watson et al., 807. 

27. A purchased property in the name 
of B, the title having been made to the lat- 
ter. B afterwards executed notes payable 
to A, secured by mortgage upon the pro- 
perty. These notes were negotiated by A. 
A judgment creditor seized the property, as 
belonging to A, alleging that the purchase 
in the name of B was a simulation. Held: 
That the third person, who had taken the 
notes, without notice, could not be affected 
by the equities existing between the orgi- 
nal parties, and was entitled to beaid out 
of the property, although the use of B’s 
name in the purchase of it was a simula- 
tion. Bachv. Abbott, 809. 
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BOUNDARY. 


See Lanps. 


‘BROKER. 


See Manparr, II. 


BUILDER. 


See Lertinc anp Hirine oF Lapor., 
* 
CESSIO BONORUM. 


See INSOLVENCY. 


CITATION. 


See Practice. 


CHILD. 


See Parent anv CuILp. 
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I. Civil Code. 
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@ Il. Code of ‘Practice. | 8. Where a party who has advanced 
- 3 ‘| money upon a bill of lading, which he after- 
art. Pace. | ART. PAGE. | ART. Pace. wards has reason to believe is a forgery, 
265 768 | 314 119] 644 789 | permits the supposed forger to raise means 
313-21 407 13 | 724 444 |\fromathird person to reimburse the ad- 








vances made, and the bill of lading proves to 
| be a forgery, it will be regarded as a fraud 
COMMON CARRIER. upon the third person, by which the party 
' who made the advance’ will not be allowed 

1. Where a boat pushes out into the river, to benefit himself. Chamberlin v. Milbank 

with another in tow, in the crowded port of |<" Co. et al., 383. 
New Orleans, across the track usually pur- | _9. The act of March 31st, 1805, autho- 
Tien cout egies te ethenrs eed | ontod upon, to povced to the oureay of Yeo 
caution would dictate that her officers shou ceed to e - 
assure thomecivalliline was no boat lo and damaged goods, imposes,neither a 
cending, which might endanger their ves- | toll nor tax of any kind whatever, and is not 
sel; and, if she be damaged by collision, | unconstitutional; and,where servicesare per- 
without such precaution, no damages will | formed under the act, the obligation to pay 
be awarded. Resse and Seger v. Steamer | for them is one of contract. Master and 
Mary Foley et al., 71. _ of New Orleans v. Ship Hawes, 

2. Every change in the owners of a boat, | 389. 
while she ’ powcr in carrying passengers | aoe vessel P not liable for —— 
and merchandise for hire, dissolves the ex- | caused to goods from the ‘sweating of the 
isting partnership, and creates a new one. | hold,” when the vessel has been supplied 
aly cdeooeeh, can cumap'er annie ex |suatiediows sapeaper saonngp. ten cea 

ready contracted, but cannot be made re- |, rom improper sto . esse 
sponsible for new debts. Violett et al. v. > y held ——. Montgomery v. Ship 
Fairchild et al., 193. | y Pratt an ners, 410. 

3. The partnership created between the| 11. When goods, receipted for in good 
owners of a vessel engaged in commerce, is, order, are found'in a damaged condition at 
one only as to the use of the vessel, the own- lthe end of the voyage, the vessel is pre- 
ership remaining with the individual part- | sumed to be liable, until the injury is shown 
aa 6 nena > 
creditors of the partnership. . | Vit , . . 

4. Where ons of the owners of asteam-| 12. Where a collison of vessels has oc- 
boat sells out his interest, he will be entitled ee ~ oy or ene of the 
to the vendor’s privilege on the share thus | defendants, or where the plaintiffs were as 
sold, after the privileged debts against the — in fault as 7 pe gg We ah te 
boat are paid off. Jb. ‘can be recovered. Edgell, Mulfor Co. 

5. A revocatory action, to annul a pro- |v. Barataria and Lafourche Canal Co..425. 
ceeding upon the ground of a fraudulent | 13. oe . — has —— the 
preference given to a creditor, cannot be| steward of a boat with meat, the vessel is 
tried in the form of an opposition to a distri- | — for we > shies ere _ — 
bution of a fund. On such an issue, the been, without the knowledge of the but- 
parties have a right to a trial by jury. 1b. ‘cher, a private contract between the owners 

6. Parties who sell supplies to a steamboat, and the steward, by which the latter had 
ontime longer than sixty days, virtually aban- | leased the eating department of the vessel. 
don their privilege, and will be regarded as | Grisel = vengeance and ee 461. 
ordinary creditors. Jb, , 14. ere casks of wine had been so 

7. ry merchant in New Orleans instruct- | badly stowed, that ina gale of wind of no 
ed his agent in Thomaston to ship him lime | great violence, they were turned, with the 
at a certain limited price. The agent ac- | bungs down, so as to cause leakage through 
cordingly made a shipment, on the 25th ef|the vent holes left for the fermentation of 
October, and gave advice of it, by letter, }the wine. Held: That the vessel was not 
dated 31st of the same month The vessel entitled to freight. Glover v. Dufour, Wil- 
did not leave until the 3d of November. \liams §- Co.,490. _ on 
dea) mechan rolonel porte’ Mle Eediisiphapert sosraclioe fous one. part Sti 

merchant refuse 

upon the ground that he had not been duly city to another, no other indemnity ought 
apprised of the shipment. Held: That the ito be recovered from the carrier than the 
advice was duly given, and that the mer-| expense of performing the contract, on® his 
chant was bound for the loss which occurred | account, and such damage as the default of 
in a sale made in consequence of his refusal | the carrier occasioned directly to his employ- 
to accept the shipment. Wilson v. Broom,'er. Reading, Peck & Co. v. Donovan, 491. 
381. 
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16. Where a vessel undertakes to tran-, COMPENSATION... 
‘sport merchandise from one place to another, w+ 


giving a,bill of lading in the usual form, in ' fe 
case a re-shipment becomes necessary, | 
she is bound to employ a seaworthy vessel. 
If the goods be lost, in consequence of the 
unseaworthiness of the vessel on which | 
they were re-shipped, the vessel original- | 
ly employed will be held liable for their; 
value. But if she had only contracted to | ¢j 
carry the goods from one point to another, | w 
from which latter place they were to be re- | 


See Practice. IV. 


CONFLICT OF LAWS. 


Where the principal resides in a foreign 
untry, and his agent, without any suffi- 
ent authority, makes a contract for him, 
hich he afterwards ratifies, the contract 
) C , Fre-| will be governed by the law of the place of 
shipped, the vessel is only liable as a for-| the agent’s residence; the ratification relat- 
warder of merchandise, and is only bound | ing back to the‘date of the contract. Dord 
to exercise ordinary care in procuring a y Bonaffeé § Co., 563. 
proper conveyance for the goods. Devillers ' ' 
vs Schooner John Bell et al., 544. | 

17. A delivery of merchandise on the | 
levee. under proper circumstances, with | 
notice to the consignee, is a good delivery, | 
and discharges the vessel from all liability. | 
Northern v. Williams, Phillips § Co., 578. | 


CONSIGNEF. 


See ManpDaATE. 


18. The death of one of the part owners 
of a steamer, engaged in carrying property 
for hire, dissolves the partnership, but if the 
survivors continue running the vessel, they 


| 
| 


CONSTITUTION. 


I. Articles Cited. 


are liable as commercial partners. Norment | 
Cooper & Co. v. Burns, 739. 
19. An owner of a vessel is not liable for | 
goods purchased by the captain on the or-| 
ders of merchants in the country, witha) . 
view of procuring freight, unless the owner | 
has either expressly or impliedly sanctioned | 
such a course of dealing. Morton v. Day, | 
762. ' 
20. -A flatboat was tied to the bank of the | 
river, about two hundred and fifty yards be- | 
low the steamboat landing, and a steamboat, | 
in attempting to land, in a dark foggy night, 
came into collision with her. Held: That 
the steamer was liable for the damages 
caused by the collision, and that, under the 


25, 
71, 
78, 
93, 
107, 
118, 


Art, 
‘ 565 
695 
68 
586 
695 


- 
- 


Il. Interpretation of. 


1. The act of March 21st, 1850, making 
an appropriation for the Louisiana Legion, 
| is notin contravention with the 93d article 
| of the Constitution of the State, and the 
. 'money should be paid by the treasurer, 
circumstances, she was not exempted from! without any further appropriation by the 
liability, because the flatboat had out no | Legislature. State v. Bordelon et al., 68. 
light. Sparks et al. v. Steamer Saladin et| 9. The act of 15th April, 1847, limiting 
al., 764. ; ; | the time within which suits were to be 

21. Where the bill of lading shows the) brought for the annulment of probate sales 
goods to have been shipped in good order, | made in Lafourche on account of informali- 
this acknowledgment. if it be sasceptible of | ties, is constitutional, and all such suits are 
explanation, throws the burden of proof on} barred by the prescription mentioned in the 
the vessel, when the goods are not delivered | act, Michel v. Tenney, 89. 
in good order, Bond v. Frost et al., 801. | 3, The clause of the 95thart. of the Con- 

22. A cotton pickery retained the dam-| stitution, which restricts eligibility to parish 
aged cotton picked off the bales for its own | offices to persons who have the right to vote 
account, upon the ground that it was cus-| in such parish; contemplates State officers ; 
tomary so to do. Held: That the case | and does not prevent a municipal corporation 
should be remanded for further investiga-| fom electing a surveyor who resides in an 


tion-as to this custom. Ib. adjoining parish. State v. Blanchard, 515. 
4. The tax of five dollars upon negro 

traders, for every slave they sell, imposed 

COMMUNITY. by the act of 3d of May, 1847, is not uncon- 


stitutional. The article 107 of the Consti- 
tution gives the Legislature the power of 
taxing occupations and professions. Heres 
v. Powell, 586. 





See Huspanp anp Wirt. 











—_ fet hae 


> CONSTITUTION, Il.—CRIMINAL LAW, II. 827 
5. The. 118th art. of the Constitution; act of 26th Mareh, 1842, takes security for 
should not be interpretated in a strict or) his costs only, the sheriff cannot recover his 
technical sense. It is sufficient, that the! costs from the surety; but ifthe clerk has 
object of the, law be stated in its title, ac-| made a memorandum on his docket that the 
cording to the understanding of reasonable | surety is for costs, the memorandum may 
men. Where some of the provisions of a | have misled the sheriff, and the clerk is re- 
law fall under the constitutional prohibition, | sponsible to him for the costs. Forgay v. 
this does not annul the whole act, but only | Lewis, 37. 

such portions as are not embraced in the’ 

title. Municipality No. Three v. Michoud, | CRIMINAL LAW. 


605. 
CONTRACTS. 


See OBLIGATIONS. 





1. Prosecution and Defence. 


, 1. In an indictment, if the time and place 
CORPORATIONS. be stated with grammatical certainty so as 
to exclude the possibility of the commission 
of the crime at any other time or place, a 
repetition of the phrases ‘then and there’ is 
not required. S/ate v. Capers, 267. 


1. A stockholder of an insolvent corpora- 
tion obtained a judgment for a certain sum, 
im as a creditor o ion, | ; -- , 
=~ as pone far ma cel 2. On an indictment for an assault with 
w iadian eiiin teh of pro cm poco the intent to commit murder, the jury may 
bution, which the suing creditor might him- ' en op —s. guilty a ile oman: ay 
nif clon to pay Alltheatetbokens en. Kl, Sty; Sleuderman, 26 
ealed ; j cen : ¥ 
wenchnn dp Sue = ms pence ment against the accused for stealing a calf, 
<e ations the asnneeen of the ore of the! that the terms he ‘did steal, take and carry 
a, ses ae > stdes ee, 

stockholder who had not appealed, he having (4% #Y° used instead of “drive away. 


, y ay ) ¥ i - 
died in the mean time. Held: That the further, that the property stolen is des- 
sstion could not bo maintaiacd. es the iud _eribed as goods and “chattels,” instead of 
pasos : JUC8- i weattle;” the term chattels including every 


ment itself required a liquidation of the el ppcell . 
affairs of the ‘Gaeaien, poe the amount. ng ny pun papery. Sales. Ge- 
comtsibuted Spates steckhelder to be 4. lf the indictment shows the offence to 


ascertained, before it could be executed. : aati re tga : 
Byrne v. Heirs of Horne, 416. have been committed in the parish, it is suf 


; .. . ficient showing of its having been commit- 
2. Where an insolvent. corporation is in = = 


the hands of a liquidator or receiver, it is ted within the jurisdiction of the district 
ns . VET, . . t , ‘ish. bh. 
proper that suits against the stockholders for °°" - see lb i as iliac 
contributions on arrearages of stock to pay |”; ae ee Pees ah Ee 
debts of the corpevation. should be conduct- | Vit the principal offender, as his aiders 
edby the coeuitiamnanel with the powers! 24 abettors, whether there shall be a 
tee Diane ond ant th sedi ere. Severance in their trial, with the view of 
ye 92 90 pen entihies New Gudeond Gas "ing the testimony of those that may be 
Li at C " rot Bennett, 456 * acquitted, either for the State or the prison- 
¢ The TNecsenaueiad eg hevin y cone Oh 8a matter resting in the discretion of the 
OP sag aS SA : 5 Seve court. When such motions are made, it 
mee types sof i gpd pgs sae should appear that there was no evidence 
dite ouaiadeone . tad te liquidate | against the persons in whose behalf the sev- 
ts Ye should ust conten enuste oa ‘erance was asked. S/fale v. Leonard, 420. 
of the bank, in collecting its debts by judicial | 
proceedings. Commercial Bani: v. Villa-| 
vaso, 542. 
4. Taxes imposed by political corporations, to — “ 
Be dmnapation : stdelanmers i ceed 4. A motion in arrest of judgment or tor 
mentare delegated for the purposes ofgovern- |* new trial will not be sustained upon the 
ment and police, are not liable to seizure or | S0UNd that one of the grand jurors who 
execution against those corporations ; nor are ound the indictment, was one of the jurors 
“ , “= - . , « 
funds collected on‘judgments for taxes liable | WH9 tried the case. Stale v. Turner, 309. 
to such seizure. But sums due to munici-| 7°, 2 objection would have constituted 
pal corporations for paving, or on bonds pe as Aa > hut could not 
taken for paving, are liable to seizure. Muy- | *Vall atter verdict. 10. 


li. Jury and Verdict, 


nicipality No. Three v. Hart, 570. |S Hf the jury cory with they when 
: retiring to consider of their verdict, a paper 
COSTS they should not have carried, this does not 


avoid their verdict ; nor is it sufficient ground 
Where the clerk of the court under the for a new trial, unless it appear that the jury* 


4 
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were improperly influenced by the paper so 
carried with them. State v. Bradley, 554. 

9. If the jury, in rendering their verdict, 
decide the whole issue, and then add other 
immaterial things, the verdict is not thereby 
vitiated. The immaterial things so added 
will be regarded as surplusage. Ib. 

10. Where a juror, in a criminal case, 
when examined on his voir dire, states, that 
‘from the rumors he has heard of the case, 
his mind is biassed and prejudiced; but 
that the bias and prejudice may be removed 
after he has heard the evidence in the case, 
and that his mind is open to conviction, and 
thinks he can do justice between the par- 
ties;’’ his answer does not constitute a good 
ground for challenge. It is only when the 
juror called has formed so decided an opinion 


of the case, that he believes himself, or the | 


court believes, it would influence his verdict, 
that he should be rejected. Séate v. Brette, 
652. 

11. The verdict of a jury is the record 
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released from a judgment of forfeiture 
on his bond. upon the ground that the 
court adjourned before the usual time of 
the term expired. State v. Langton, 282. 

17. The entrance of a nolle prosequi dis- 
charges a judgment previously entered 
against the accused on a forfeiture of his 
recognizance bond. Ib. 

18. A party bound upon his recognizance 
to appearat court and answer to the charge of 
subornation of perjury, or any other felony, 
cannot do so by attorney; and on his failing 
to appear, the recognizance should be de- 
;clared forfeited, although his attorney may 
|offer to plead for him. Sate v. Lartiguc, 
ee 
| 





19. Bail for the appearance of a person 
charged with crime, cannot be taken by the 
| sheriff without an order of court therefor. 
| State v. Lougineau, 700. 

| 20. An order of the judge, fixing the 
amount of bail, which the clerk had omitted 
to enter on the minutes, cannot be supplied 


of their deliberate judgment. Jurors can-| by parol proof. The order must be in wri- 
not be examined to impeach their own ver-|ting. Jb. 


dict or the record, by parol proof. 1b. 
12. Where ten jurors are summoned 


21. A _ /— who commits a prison- 
|er, for a bailable offence, until he shall give 


under the act of 1st June, 1846, to try a| bond for his appearance, may, afterwards, 
slave, and one of them is excused upon his | take the bond. But, perhaps, if he has fin- 
own request, upon the ground he did not | nally committed him, his jurisdiction has 
understand the English language, this does | ceased, and the prisoner will have to apply 
vitiate the proceedings, because, by the act, | to some tribunal having the right to issue 
nine jurymen constitute a quorum. State| writs of habeas corpus. State v. Wyat 
v. Jackson, a slave, 593. ‘and Nicholls, 701. 5 ; 

| 22. A sheriff has no power to baila priso- 
‘ner, but may perform the ministerial. duty 
, of taking the bond when the magistrate re- 
quires it. Ib. 


13. The defendant was convicted and sen-| 93. A magistrate, in permitting a priso- 


tenced on the last day of the term. but not! ner to be released on bail, should give a 
appearing to answer to the sentence, judg: written order to the sheriff, naming and 
ment was entered on his bail bond against} approving the security. But if he approves 
his sureties, from which judgment they \the bond after it is taken, it is sufficient to 
appealed. On the succeeding term, the | bin dthe surety. Ib 


defendant appeared and submitted to the | 24. Where a party has been arrested for 


III. Bail and Forfeited Bonds. 


sentence of the court. The sureties took 
a rule, their appeal being still pending, to be 
discharged from the judgment against them 
on the bail bond. Held: They were enti- 
tled to be discharged. State v. Hamill et 
al., 257. ° 

14. The object of the bail bond is to se- 
cure the presence of the accused to ans wer 
to the charge. It would be unreasonable to 
require him both to submit to the punish- 


ment inflicted by the sentence, and at the | 


same time to pay his bail bond. Jb. 

15. The act of 11th March, 1837, is not 
exclusive of the powers of the courts to 
relieve parties from the effects of judgments 
on forfeited bail bonds, as recognized by the 
common law. That statute points out one 
of the modes of relief, but does not exclude 
the common law remedies. Jb. 

16. A party bound to appear at court to 


‘answer & criminal prosecution, will not be 


| gambling, the sheriff has no authority to 
‘take bail for his appearance, without an 
| order of court fixing the amount of the bond, 
and directing him to take it; if he does so, 
the sureties are not bound. State v. Clen- 


| denin et al., 744. 


1V. Criminal Law generally. 


, 25. The act of 13th of February, 1816, 
to take the most effective measures in 
order to prevent the transportation of slaves, 
is strictly a penal law; and the same jury 
who find the accused guilty, are to assess 
the damages to the owner of the slave tran- 
sported. Buddy v. Steamer Vanleer et al. 
34 





26. By the Ist section of the act of 25th 
of March, 1840, the taking of a slave, or 
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suffering him to remain, on board of a boat 
engaged in making voyages, is made a legal 
presumption of the intention of the officers 
of the vessel to carry off the slave ; but this 
legal presumption may be rebutted by pro- 
per evidence. , 

27. Where the killing is necessary to 
prevent a felony, or to prevent the escape 
of the felon after the crime has been com- 
mitted, the homicide may be justified under 
the legal authorities. There may also be 
cases of forcible trespass which would jus- 
tify a homicide necessary for their preven- 
tion. But homicide is not justifiable to pre- 
vent mere misdemeanors, nor where it is 
not necessary for the defence of a person, 
or his family or property. Carmouche v. 
Bouts, 95. 

28. The voluntary confessions of persons 
accused of crimes, received by the commit- 
ting magistrate, without promise or threats, 
are admissible in evidence against the ac- 
cused on his trial; and in order to exclude 
as evidence, any voluntary confessions made 
by the accused, it must be proved that the 
confessions were made under a promise of 
advantage, and that a mere hope resulting 
from a conversation in which a promise was 
neither expressed or implied, is not suffi- 
cient. State v. Havelin et al. 167. 


29. The confessions of one of two persons | Jb 


indicted for a crime, is not evidence against 
the other. Jb. 

30. In a prosecution, under the statute of 
16th of March, 1830, against a person for 
having used language of a tendency to pro- 
duce discontent or insurrection among the 
slaves, it is essential that the indictment 
should set forth the words thus used, and 
charge that they were used with a felonious 
intent. State of Louisiana v. Read, 227. 

31. The domicil of the husband is also the 
domicil of the wife, and she has the right to 
call upon the police to protect her from vio- 
lence even against her husband. State v. 
Stouderman, 286. 

32. The police officers, for the purpose of 
preventing a felony, or even a breach of the 
peace, may enter the dwelling house of the 
accused in the night time, without a war- 
rant, and arrest him, provided his conduct 
was such at the time, as to justify the belief 
that the perpetration of a felony or breach 
of the peace was infended. Jb. ; 

33. Where the accusation of a crime in- 
cludes an offence of an inferior degree, the 
jury may discharge the defendant ef the 
higher crime and convict him of the minor 
one; but several offences created by different 
statutes, cannot be embraced in one count. 
1b 


34. The Supreme Court will not revise 
upon a writ of error, the decision of the 
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discretion ; and, consequently, will not re- 
examine his refusal to grant a new trial. 
State v. Gomer, 311. 

35. The judge of the district court shotlld 
state the reasons. and refer to the law on 
which the judgment is founded. If he 
omits doing so, the Supreme Court will 
amend the judgment in these respects. Jb. 

36. Where the punishment of death has 
been commuted by the Governor and Senate 
to imprisonment for life, the owner of a 
slave thus sentenced, cannot claim the slave 
upon the ground that the State cannot thus 
expropriate his property without an ade- 
quate compensation. McDowell v. Couch, 
365. 

37. Where the time fixed for the execu- 
tion of a capital sentence has passed, in con- 
sequence of an appeal to the Supreme Court, 
the time thus fixed upon not being a material 
part of the judgment, another time may be 
appointed; and itis the duty of the sheriff, 
without any new warrant or authority, to 
execute the sentence as soon as the affirm- 
ance of the judgment is officially announced 
tohim. Ib. 

38. The Governor and Senate have, by 
the Constitution, the power to pardon; and, 
under this power, may commute the pun- 
ishment of death to imprisonment for life. 


39. It is not essential that the owner of a 
slave whose sentence has been commuted 
from death to imprisonment for life, should 
give his consent to the change of punish- 
ment. Ib. 

40. A party bound upon his recognizance 
to appear at court and answer to the charge 
of subornation of perjury, or any other 
felony, cannot do so by attorney ; and on his 
failing to appear, the recognizance should be 
declared forfeited, although his attorney may 
offer to plead for him. State v. Lartigue et 
al. 404. 

41. The statute punishing the crimes of 
perjury, and subornation of perjury, was 
passed during the Territorial Government of 
Louisiana, and punished the offence when 
committed, in the courts of the Territory. 
Held: That the statute is still in force, and 
applies to the offence when committed, inthe 
courts of the State. Jb. 

42. A threat made by the deceased within 
a month before the homicide was committed 
upon him, and which threat is not shown to 
have been communicated to the accused, or 
to have been followed up by any act denot- 
ing an intention to execute said threat, will 
not be sufficient to reduce the killing from 
murder to manslaughter. State v. Leonard, 
420. 

43. In indictments of free persons of 
color, the law does not require that they 


district judge in a criminal case, upon a mat- | should be described as such in the form used 
ter which is subject to the exercise of his by notaries, auctioneers, Xc. State v, 


Powell, 449. 
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44. The.right of resorting to force, upon | upon réfusing a new trial upon grounds 
the principle of self-defence, does not arise | which rested on the exercise of the discre- 
while the apprehended mischief exists in| tion of the judge of that court. Jb. 

hination only, without some positive} 55. In criminal cases, where the accused 
act showing the necessity of thus resorting | applies for a continuance upon the ground 
to violence. State v. Bradley, 554. 'of the absence of material witnesses, accom- 

45. In order to obtain a continuance, on/ panied by an affidavit of the facts he expects 





account of the absence of a witness, it must 
be shown that his testimony is really ma- 
terial, and that the party has used due dili- 
gence to obtain the testimony, according to 
the rules of law and the practice of our courts 
of criminal jurisdiction. /b. 


to prove by the absent witnesses, he cannot 
be forced to trial upon the prosecuting attor- 
ney offering to admit, that if the witnesses 
were present, they would swear to the facts 
jas stated, reserving the right of disproving 
\their testimony. The admission must be of 





46. The rule of court, that evidence of|the truth of the facts stated in the affidavit, 


verbal agreements between counsel, as to jor the accused will be entitled to a continu- 
the trial of a cause, will not be received, is)ance. The rules of practice laid down in 
applicable to criminal as well as to civil|the Code of Practice, govern in civil cases, 
— Pages ee ated i “ r upply to criminal cases. State v. 
. A cause should not be continued on | Brelte, 652. 
account of the absence of a witnesss, when} 56. Where, on an indictment for mur- 
the facts expected to be proved by him can der, the accused was entitled to a continu- 
as well be established by other witnesses ance upon an affidavit showing the absence 
who are present. Ib. , of material witnesses, and containing a state- 

48. Letters found in one of the ours ment of the facts which the absent witnesses 
of the accused, in the room where, shortly | would prove, which evidence would have 
before, a homicide had been committed, are ,alleviated the crime to manslaughter, but 
admissible as circumstantial evidence, with- | was forced to trial upon the prosecuting 
out proof of the handwriting of the accused. | attorney admitting that absent witnesses 
Ib. ' would swear as stated in the affidavit, and 
49. Matters left to the discretion of the | the jury have convicted the accused of man- 
judge of the district court, resting on facts,  lenghter only, a new trial will not be awar- 
such as motions for continuance and new | ded to him ; full effect having been giyen 
trials, will not be reéxamined by the Su-|to the testimony of his absent witnesses. 

me Court, in criminal cases. Jb. Lb. 

50. In the trial of a slave under the act of| 57. The court will not, upon an appeal, 
1st of June, 1846, the law does not require | re-examine the decision of a district judge 
that he should be tried in the ward in which | upon a question of fact, such as, whether 
the offence was cominitted. It is sufficient | due diligence had been used to procure the 


if the trial takes place in the patish in which 
the offence was committed. Slale v. Jack- 
son, a slave, 593. 

- 51. Where ten jurors are summoned 
under the act of 1st of June, 1846, to try a 
slave, and one of them is excused upon his 
own request, upon the ground he did not 
understand the English language; this does 
not vitiate the proceedings, because, by the 


* act, nine jurymen constitute a quorum.. Jb. 


52. The act of 29th May, 1846, autho- 
rizing juries to qualify their verdict in capi- 
tal cases, by adding “without capital pun- 
ishment,” applies only to free persons ; but 
where that qualification has been added to 
the conviction of a slave, it is not for him to 
complain of the modification of the sentence 
in his favor. Ib. 

53. Where the jury had found a slave 
guilty of arson, without capital punishment, 
and the justices sentenced him to imprison- 
ment for life, in the penitentiary. Held: 
The sentence was.legal, and carried out the 
manifest intention of the jury. Jb. 

54. The Supreme Court will not revise 
upon a writ of error, in a criminal case, the 
decision of the court of the first instance, 


attendance of a witness. Jb. 
58. In giving a prisoner the benefit of 
all questions of law erroneously decided 
| against him in the courts of the first instance, 
— is necessary, in order not to encroach 
upon the discretionary powers which the 
| judges of the district courts hold, and must 
;exercise, in the delicate and responsible 
cases of applications for continuance and 
| new trials, over which the Supreme Court 
|has no supervision, except in determining 
| the questions of law alone, submitted by bill 
of exceptions, or on an assignment of error. 
State v. Brette, 658. 

59. Where a party on a trial for murder, 
has been convicted of manslaughter only, in 
the event of a new trial being granted, he 
cannot be agair tried for murder; but will 
be tried, as if the prosecution had been origi- 
nally for manslaughter. Jb. 

60. The accused, on his trial for murder, 
was convicted of manslaughter. He asked 
for a new trial, upon the ground, that he 
was forced to trial in the absence of witness- 
es, who would have proved certain facts. 
Held: That as the facts stated, if proved, 
would not have formed a good defence to the 
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charge of manslaughter, he was not’ entitled 
to a new trial. \ 

61. The admissions of the dying declara- 
tions of the deceased, in evidence, in prose- 
cutions for homicide, is not inconsistent with 
the statute giving the accused the right of 
meeting the witnegses face to face. The 
rule of evidence by which such declarations 
are established under the common law, has 





tate, does not extend to the increased value 
of the property which has been caused b 
the mere fluctuation of estimated value. 
the vendee has been unable to get po 
of the property, he is entitled to be reim- 
bursed the price he has paid, with interest 
from the date of payment. Burrows v. 
Pierce et al., 297. 

2. In a suit for damages for failure to 





not been changed by the statute. Siatev. | lease a store according to agreement, evi- 
Price et al., 691. 'dence of what profits other persons made, 
62. The right of the accused to receive a | in the same kind of business followed by the 
copy of the indictment, and a list of the per- | plaintiff, is not sufficient, per se, to warrant 
sons who are to pass on his trial, is one cre-|a judgment against the defendant. Non 
ated in his interest and for his benefit, and | conséat, the plaintiff might not have rented 
he is competent to waive it. Ib. another store, in which his business could 
63. The act of June 1st, 1846, for the | have been as profitably conducted. Dennery 
trial of slaves, is not unconstitutional. The v. Bisa, 365. 
81st article of the Constitution provides for; 3. A clerk in a large dry goods store fre- 
the vesting of criminal jurisdiction in justices ,quented by female customers, while ladies 
of the peace by the’ Legislature. There is | were in the store, engaged in a quarrel with 
no conflict between that article and the 78th | another clerk, and drew on him a revolver, 
article of the Constitution. State v. Jonas; without there being any necessity for such 
and Sam, slaves, 695. | violence. Held: That such conduct justified 
64. The true ground upon which con-' the employer in discharging him. Kear- 
fessions of persons accused of crime, which | ney v. Holmes, 373. 
have been extorted by violence, or induced| 4. Where a party has used the process 
by promises, are excluded from evidence, of courts, for the sole purpose of vexing and 
is, that the violence and hope destroy all harrassing the defendant, without any rea- 
confidence in the confessions. Upon true sonable hope or expectation of recovering 
principle the objections should go rather to any portion of the sum claimed, such party 
the credit of the confessions, than to their becomes liable to the other for damages, 
admissibility as evidence. If they be ob-| eventhough the suits thus brought were 
tained, under such ciremstances as to force | merely ordinary civilsuits. Jb. 
the belief they are true, they ought to be! 5. Where a party has contracted fora 
received as evidence. Jb. | certain article ata fixed price, and impro- 
65. The prohibition against the issuance | perly refuses to accept the article when 
of process on Sunday, does not extend to! offered to be delivered to him, he is liable 
criminal cases, and a prisoner may be bailed | for the loss sustained in a sale of the article. 
on Sunday. State v. Wyatt and Nicholls, That loss will be the difference between the 
701. price agreed upon and the amount of the 
66. A judgment which was not signed at} sale; and the amount of the loss may be 
the term of the court at which it was ren-| fairly ascertained by a private sale at the 
dered, from some oversight, may be signed market price of the article. Wilson v. 
at the next term of the court, nunc pro tunc.| Broom, 381. 
lb. | 6. A vessel is not liable for damage 
caused to goods from the * sweating of the 
hold,” when the vessel has been supplied 
with proper ventilators. But if the injury 
results from improper stowage, the vessel 
‘will be held liable. Montgomery v. Ship 
| Abby Pratt and owners, 410. 
7. When goods receipted for in good 
order are found in a damaged condition at 
ithe end of the voyage, the vessel is pre- 
sumed to be liable until the injury is shown 
‘to have been caused by the act of God, in- 
evitable accident, or public enemies. Jb. 
| 8. The art. 1928, C. C., merely under- 
|takes to secure a full indemnity to the ag- 
‘grieved purty. It does mot authorize a 
‘speculation upon the default of one of the 
1. The damages which may be recovered contracting parties. Keading, Peck & Co. 
by the vendee from the vendor of real es-'V- Donovan, 491. 


CURATOR. 


See SucceEssions. 


CURATOR AD HOC. 


See ABSENTEF. 


DAMAGES. 


I. Ex Contractu. 
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9. Wiltre a drayman contracts to haul 
all the cotton intended for a certain cotton 
. at a fixed price per bale, and fails to 
ly with his contract, he is liable for the 
increased price which the owners of the 
press may have to give for hauling the cot- 
ton, but is not liable for the loss of profits 
which the press might have made by com- 
pressing cotton which they failed to get, as 
the owners allege, from his not complying 
with his contract. Jb. 
10. The art. 313, C. P., requiring that in 
claims for damages the court shall direct a 


jury to be summoned to assess the damages, 


where a judgment by default is sought to be 
confirmed, applies only to cases wherein the 
damages are uncertain, and rest in opinion 
alone, without a fixed rule or means of proof 
to ascertain them precisely; as in suits for 
slander, libel, and the like. The article 
does not apply in cases of damages for 
breaches of contracts, where the damages 
can be ascertained with certainty. Brander, 
Williams & Co. v. Goodin et al. 521. 


ll. Ex Delicto. 
11. One of the defendants, the father of 


the other, directed his son to guard the | 


sugar cane field from depredations of ne- 
groes, the field having been previously 
visited by such trespassers. While on the 
watch, the son saw a gang of negrees mount- 
ing the fence to enter the field. He fired, 
and wounded one of the negroes, so that he 
died. Held: That both father and son 
were liable to the owner for the value of the 
negro, and that it was immaterial whether 
the son took aim and intended to shoot the 
negro or not. Carmouche v. Bouis, 95. 

12. Damages for the wrongful issuance of 
a provisional seizure for rent, will not be al- 
lowed where the seizing creditor acted 
without malice, and where the circum- 
stances were such as to give probable cause 
for the seizure. Forbes v. Geddes, 402. 

13. An action for damages, caused by the 
homicide of a free human being, cannot be 
maittained. Hubgh v. New Orleans and 
Carrollton Railroad Company, 495. 

14. If the boiler of an engine of a railroad 
car hasan apparent defect, and the engineer 
continues running it with a head of steam high- 
er than he was instructed to carry, he could 


_ not recover damages for any injury he might 


sustain from the explosion of the boiler, nor 
can his widow or his heirs recover damages 
for his death under such circumstances. Jb. 
15. A master is not liable to a servant for 
damages resulting from the negligence of 
another servant, unless that other servant 
was habitually careless or unskillful. Jb. 
16. To support an action for a malicious 
prosecution, both the want of probable cause, 
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and malice must be proved; but the malice 
may be’ inferred from the entire want of 
probable cause. The wanton and causeless 
injury of an individual is in itself a malicious 
act. Cannell v. Michel, 577. 

17. In an action of damages for a trespass, 
in which the plaintiff had sued out an in. 
junction against the defendants, the violation 
of the injunction by continuing the trespass, 
is a just reason for increasing the damages. 
Stewart v. Pruett and Williams, 727. 


DOMICIL. ! 

1. The domicil of the husband is also the 
domicil of the wife, and she has the right to 
call the police to protect her from violence, 
even against her husband. State v. Stoud- 
erman, 286. . 

2. Where an error of fact, as to the domi- 
cil of a party, has been alleged in the plead- 
ings, it may be revoked even in a suit be- 
tween the same parties, and can have little 
weight in a controversy in which a third per- 
sonis a party. C. C. 2270. Mallard and 
Armstead v. Carpenter, 397. 


DONATIONS. 


1. Inter Vivos. 


1. A party will not be allowed to do that 
indirectly which cannot be done directly; 
and where a person, wishing to evade the 
prohibition of the law against donations to a 
concubine, has the title to a slave purchased 
by him made out as though the purchase 
had been made by the concubine, her title is 
no better than if it had been a donation j 
form. C. C. 1468. Dupre v. Uzee, 280. 

2. The concealment of a donation to a. 
person incapable of receiving,. under the 
form of an onerous contract evidenced by a 
notarial act, is in law a fraud upon the heir; 
and to establish that fraud, he may contra- 
dict the notarial act by parol proof, or any 
other legal evidence. h 

3. As against creditors, manual gifts have 
no date. Jones v..Widow and Heirs of D. 
B. Morgan, 630. 

4. A donation made by the husband to his 
wife, may be attacked and set aside by sub- 
sequent, as well as prior creditors. Jb. 

5. Parol proof may be introduced to show 
that a notarial act of sale was, in fact, a dis- 
guised donation from the wife to her hus- 
band; the vendee in the act of sale being a 
person interposed, and that the whole pro- 
ceeding was a fraud upon the wife. Thibo- 
deaux v. Herpin, 673. 

6. By the C. C., art. 1747, excessive 
donations between busband and wife are 
reducible ; but disguised donations, or those 
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made to persons interposed, are null and 
void. Jb. 


Il. Mortis Causa. 


7. A died in 1832, leaving by will five 
thousand dollars to be invested, the interest 
of which was to be paid to Miss L during 
her lifetime only ; and gave to B and his 
heirs the balance of his estate. B died in 
1833. and gave by will his interest in the 
above legacy after the death of Miss L to 
the children of two of his friends. Miss L 
died in 1843. Held: That the bequest to 
Miss L constituted an usufruct ouly in her 
behalf, the naked property being in B. That 
the bequest of B to the children of his 
friends, to take effect after the death of Miss 
L, was valid, and that the property did not 
go to his legalheirs. Dorsett et al. v. Lam- 
beth et al., 51. 

8. A testament is without effect until it is 
proved and the execution of it ordered. A 
will proved in the court of probates, but not 
ordered to be executed, can have vo legal 
effect, and cannot be the basis of prescrip- 
tion. C, C. 1637, 3507. Aubert, f. w. ce. 
v. Aubert et al., 104. 

9. The admission ofa will to probate and the 
order to record are not judgments binding on 
the heirs, even if they were present or duly 
cited. Jb. 

10. Testaments are more easily avoided 
than contracts, on the ground of unsound- 
ness of mind. Ib. 

11. They may be avoided, although the 
insanity was not notorious and an interdic- 
tion was not applied for, even where more 
than thirty days elapsed between the time 
of making the will and the testator’s death. 
C. C. 1781, secs. 6and.10. Jb. 

12. A will made by an insane person dur- 
ing a lucid interval is valid. C.C.1781. But 
a lucid interval, in the sense of the law, is 
not an apparent tranquillity or seeming re- 
pose. It is not a simple diminution or 
remission of the disease, but is a temporary 
cure: an intermission so clearly marked 
that it perfectly resembles a return of health, 
and must have continued for a length of 
time sufhicient to give certainty to the tem- 
porary restoration to reason. 

13. The fact of interposition may be 
proved by simple presumptions; but there 
must be several, all leading to the samé con- 
clusion; and in order to make proof they 
must be material, precise and concurrent. 
Badiilo v. Tio, 129. 

14. Fidei commissa are not reducible to 
the disposable portion. They are absolutely 
null, and the property covered by them re- 


turns to the heirs at law. Those who lend !. 


their names to carry out fidei commissa are 
viewed as spoliators, and are bound to re- 
store the property intrusted to them for such 





a purpose to the heirs at law, with the fruits 
and revenues from the time it came into 
their possession, and are not exempted from 
this obligation under the pretence that they 
were bound to execute the will until its 
nullity was judicially pronounced. Jb. 

15. The heirs may dispute a legacy to a 
slave of her freedom, upon the ground of the 
concubinage of the slave with the testator, 
and cannot be defeated by the objection that 
they are thus alleging the turpitude of the 
person from whom they derive their title. 
In such a case, the fact thatthe legatee was 
the slave of the testator, does not constitute 
a legal excuse for the concubinage. C. C. 
1468. Vail v. Bird, 223. 

16. To render a nuncupative will valid, it 
must either bave been read by the testator 
to the witnesses, or have been read by one of 
the witnesses to the others, in the presence 
ofthetestator. C.C. 1575, 1588. Vernon 
v. Vernon’ Heirs, 242. 

17. A disposition of more than the dispo- 
sable portion is not null, but only reducible 
upon the action of the heirs to the disposable 

rtion. Young et al. v. Carl et al., 412. 

18. A testator may so construct his will as 
to render it necessary to have recourse to 
some other document to explain it, and it is 
not esse that the document referred to 
should be probated:; but the document must 
be clearly identified as the one to which the 
will refers. Hall v. Hill, McLean & Co., 


745. 
DOTAL PROPERTY. 


See HusBanp AND WIFE. 


ELECTIONS. 


An action will lie against a commissioner 
of an election who refusessto receive a vote 
from malice, and with intent to deprive a 
citizen of his right of franchise. Patterson 
v. D’ Aulerive, 467. 


ERROR. 


See OBLIGATIONS. 


EVICTION. 


See Sate. WarRRANTY. 


EVIDENCE. 


I. Competency of Witness. 


1. One partner against whom a separate 
judgment has been recovered, is an incom- 


105 





petent witness for the plaintiff, to prove the 
indebtedness as against the other partner. 
Glasscock v McRae and Sharp, 284. 


2. Material men and* workmen are in- | 


competent to prove for each other, in a suit 
against the owner of a building, that he 
paid the contractor by anticipation, and that 
consequently he is liable to them for the 
materials and work done. Uzureau v. Mig- 
nolet, 290. 
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the plaintiffs could not recover without the 
evidence required in ‘actions on lost instru- 
ments. Anderson v. Cor, 9. 

11. A printed book, proved by the Spanish 
consul to be the laws of Spain, and that, by 
usage, Spanish consuls have power to certi- 
| fy the laws of Spain, is admissible in evi- 


dence, to prove the laws of that government. 


| Taylor and Rayne v. Sotolingo, 154. 


| 12. The transcriptofa record from a dis- 


3. One cannot be a witness for others, to | trict court, containing a mandate from the 
create or increase a fund, to a portion of| Supreme Court, is legal evidence of the 


which the witness will himself be entitled. 
Ib. 

4. The declarations of the wife are not 
admissible in evidence against the husband. 
Warren v. Saltenberer. 351. 

5. A person called in warranty may bea 
witness for the plaintiff in the suit, where 
his interest, if he has any, is identical with that 
of the defendant. Grisel v. Sleanmer Olivia, 
461. 


6. The act of March 17th, 1823, disqua- | 


lifying an insolvent from being a witness in 
any suit brought byghis creditors against hi 
estate, was repealed by the subsequent e 
actment of the Civil Code. The law only 
applied, during its existence, to surrenders 
of property under the State laws.»D’ Apre- 
mont v. Berry, 464. fl 

7. In an action on a policy of insurance, 


where the defence is, that the loss was oc- | 


casioned by the barfaty of the master, he is 
a competent witngss for the plaintiff. The 
objection goes only to hig credibility. Para- 
dise, Lawrason & Co. v. Sun Mutual Insu- 
rance Company etal., 596. . 

8. A mother, who resides 4n another 
State, where she is a competent witness for 
descendants, is not a competent witness®*for 
them in suits, in which they are interested, 
pending in this State. Hall et al. v. Hill, 
McLean & Co., 745. 

9. In a contest between two mortgage 
creditors, for a particular fund, the interest 
of the debtor being equally balanced, he is a 
competent witness. T'urner, Wilson & Co. 
v. Lewis et al., 774. 


# 
Il. Judicial Records, and other Official 
Instruments. 


10. The plaintiffs sued upon an adminis- 
trator’s bond, which’ they alleged had been 
lost. On the trial, they offered in evidence 
a certified transcript,of the record, which 
included a copy of the bond. The evidence 
was received without objection. It was con- 
tended they were thereby exempted from the 
necessity of making the proof necessary in 
actions upon lost instruments. 


as the clerk’s certificate was made after the 
instrument was alleged to have been lost, it 
formed uo proof of the instrument, and that 











‘mandate. Look v. Mays. 726. 


| 
| 
ll. Of Parties. 
13. A contract for the purchase of real 
‘estate cannot be proved by parol. C. C. 
| 2255. But where a party, interrogated 
upon oath, confesses the contract, that con- 
| fession forms the written evidence of the 
title. Hoover v. Miller, 204. 
| 14. In doubtful cases the agreement is to 
be intempreted against him who has con- 
tracted the obligation ; and, where one of the 
| parties has had an opportunity of giving the 
| necessary explanation, and has not done so, 
| the inference is that the explanation would 
| have been disadvantageous to him if made. 
'C. C. 1952, 1953. Ib. 
15. Ifa party interrogated, on oath, an- 
| swers evasively, the interrogatories may be 
| taken as confessed against him, even with- 
| out an application from the other party. Jb. 

16. The testimony of one witness is not 

sufficient to destroy the answers of a defen- 

| dant to interrogatories propounded to him by 
| plaiaeld ; nor will the possession of promis- 
| Sory notes, which are barred by prescription, 
| be considered as a sufficient corroboration - 
| ofthe testimony of a witness to a promise, 
lon the part of defendant, to pay the 
notes, when the promise is denied by the 
defendant in his answer to the interrogato- 
ries. Shiers v. Poole, 401. 

17. Where the plaintiff, a factor, called 
on the defendant to answer, on oath, inter- 
rogatories as to the correctness of the ac- 
count sued on, ‘the defendant may state in 
His answer, that his recollection is not suffi- 
ciently distinct to enable him to speak with 
certainty as to allthe items, and that the 
factor owes him damages, for disobeying his 
orders as to the sale of his cotton. Flower 
|v. Downs, 538. 
| 18. Whoever untertakes to shield the 





' 
| 


| property of another from the pursuit of his 


creditors. is properly subjected to the rule 
‘‘omnia presumuntur contra spoliatores.” 


Held: That! Prater et al. v. Pritchard, 729. 


19. The defendant had applied for the 
curatorship of a deceased minor, alleging 
that the father and mother were dead, and 
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that the child had property. Afterwards, 
when the legal heir of the minor child 
claimed the property, the defendant set up 
ownership in himself. It appeared from the 
evidence, that he had executed a deed of 
gift of the property in question to the mo- 
ther of the deceased minor, before her mar- 
riage. This deed, he contended, did not 
transfer the property. Held: That the 
declarations in his petition for curatorship, 
and other subsequent proceedings, were 
judicial confessions of the right of property 
being in the deceased minor, and that the 
effect of those confessions could not be ob- 
viated under the allegation that they were 
made in error of law. C. C. 2270, 2264, 
2266. Webster v. Smith, 719. 

20. The plaintiff sued the defendant to 
recover back the price of a slave, upon the 
ground that he was addicted to running 
away. The defendant, in his answer, ad- 
mitted the fact, but stated that he had so 
informed the plaintiff at the time of the 
sale. The plaintiff relied, on the trial, upon 
the admission in the defendant’s answer. 
Held : The admissions of a party, in an an- 
swer, cannot be separated; if one be re- 
ceived, so must the others. C.C. 2270. 
Hough v. Vickers, 724. 


IV. Of Evidence generally. 


21. Article 2252, C. C., assimilates, in all 
respects, the voluntary execution to the con- 
firmation or ratification of contracts ; and, 
where the parties to a sale execute the con- 
tract by giving notes for the price, and sign- 
ing a notarial act of sale, they will not be 
allowed to dispute the authenticity of the 
act, upon the ground that a certain person 
had not signed the act who was not a party 
to the sale, and was to have signed it merely 
in consequence of a stipulation in favor of the 
vendor. Fortier v. Zimpel, 53. 

22. A party may prove by parol the sig- 
nification of the Spanish phrase * Socio In- 
dustrial,” and that such a partner is not 
responsible for the losses and debts of the 
partnership. Taylor and Rayne v. Soto- 
lingo, 154. ~ 

23. The proof of the loss of an instru- 
ment, which authorizes the introduction of 
secondary evidence, must depend upon the 
particular circumstances of each case ; but 
in all cases it must be such as to satisfy the 
mind that no better evidence is within the 
reach of the party offering secondary evi- 
dence. Winston et al. v. Prevost et al., 164. 


24. A presumption as to the contents of| § 


a lost act of sale, sustained by an open, 
peaceable, and long-continued possession in 
conformity with it, might be sufficient, when 
it would not be against an adverse posses- 
sion of forty years. Ib. 





— Te 


mre ” 


ow 


835 


25. Where the party in possession holds 
under a private act of sale, it is not essential 
that the act should be recorded, to show the 
extent of the possedsion under it. The pos 
session alone is sufficient to put adverse 
claimants upon inquiry as to the extent of 
the possession. Jb. 

26. An erroneous date given to a receipt 
may be corrected by parol evidence. Roy 
v. Gorton and Mason, 203: , 

27. The clerk’s, memorandum of the evi- 
dence should show ‘by which party the evi- 
dence was introduced. 1b. 

28. Testimony taken by plaintiff. under a 
commission, should not be rejected, because 
the same party had dbtained a second com- 
mission to take the testimony of the witness, 
which had never been returned. Calmes v. 
Duplantier, 221. 

29. An objection to the admissibility of 
parol proof, f> establish the contefits of a 
lost instrument in writing, must begMmade in 
the court of the ‘first instance. 4 Crow v. 
Griffin, 316. 

30. The omission of a party to reply to a 
letter will not be considered as sufficient 
evidence of an admission contradicting or 
varying a written agreemeyt. Porter v. 
Ledoux Ss Co, 377. 

31. A certificate ot ag@unisioner to take 
testimony, at the end of the answers to the 
interrogatories in these words, ‘**sworn to 
and sttbscribed before me, commissioner, 
&c., is not alone a sufficient proces verbal, 
to authorize the reception of the testimony 
in evidence. , Succession of Connolly. 479. 

i. Where testimony has been taken un 
def a commission, which, on the trial, was 
rejected, on account of informalities in the 
mapner ‘of execution, and it appears that 
the testimony had been filed long enough 
before the trial for the party to have had it 
taken over agajn, the case will not be re- 
manded to allow hin®@in opportunity of re- 
taking the testimony. fd. 

33. Where a judgment by default was 
confirmed upon testimony, sworn to before 
the deputy clerk, but Jiis attestation does 
not show that it was taken in open court, it 
is liable to objection ; but the objection will 
not be examined by the Supreme Court, un- 
less brought before it by bill of exceptions, or 
in some other Jegal manner; and it forms 
no excuse for not taking the bill of exceptions, 
that it was a confirmation of a judgment by 
default; as the defendant should have been 
present to protect himself from the effects 
of illegal testimony. Brander, Williams 
- Co. v. Goodin et al., 521. 

34. Where the name ofan affiant is inserted 
in an affidavit, taken before a Louisiana 
commissioner, in New York, it will be pre- 
sumed, in the absence of any proof to the 





contrary, that the commissioner was person- 
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ally acquainted with the affiant, although it 
be not so stated in the affidavit. Succession | 
of Lauve, 529. : 

35. The whole tendency of modern prac- 
tice is, to enlarge the latitude as to the ad- 
missibility of evidence, leaving the courts to 
restrict its applicability. Lockhart et al v. 
Harrell et al., 530. 

36. Where the defendant had no attor- 
ney of record, service of interrogatories, by 
leaving a copy of them with his wife at his 
domicil, is sufficient, and authorizes the tak- 
ing of the testimony under them. Flower 
v. Downs, 538. 

37. Notice to the gpposite party of the 
taking of the testimony of a witness about 
to depart from the State, served on the 
evening of the sixth of a month, to attend on 
the next morning, at ten o’clock, is sufficient 
to authorize the reception of the testimony. 
Wright. Abbott, 569. ‘- 

38. “father had sold outghis business 
to his songwho attended to the settlement of 
the father’s busiriess. The gon was in pos- 
session of various receipts taken for money 
paid, which, on their face, expressed to have 
been paid by the father. Held: That the 
son ought to be permitted to prove, by parol | 
proof, that the pagiments ha@.been, in fact | 
made by him, td uh evidence did not | 
contradict the written receipts. Succession | 
of Bozant, 588. 

39. The question of whether a Witness | 
would believe another witness, who had | 
testified, on oath, cannot be put, unless a} 
knowledge of the general reputation of" the 
witness sought to be discredited, is figst 
proved by the witness interrogated. Para-| 
dise, Lawrason & Co. v. Sun Mutual Insur- 
ance Company et al., 596. ; 

40. Testimony of previous statements of | 
a witness, different from his testimony, can- | 
not be introduced, without having given the | 
witness an spportaeit tee accounting for the 
contradiction betwéen his previous state-, 
ments and his testimony. 1b. 

41. Where testimony has been rejected | 
upon objections madeso its reception in the | 
district court, and, on appeal, the Supreme | 
Court remands the cause, with instructions | 
that the testimony be received; on the se- | 
cond trial of the case in the district court, | 
the party objecting will be considered as_ 
having waived all objections which he did | 
not urge at the former trial. Thibodeaur, 
v. Herpin, 673. 

42. The declarations of an agent, while | 
acting as agent, are good evidence against | 
the principal. So, an acknowledgment by 
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EVIDENCE, IV.—EXECUTION OF JUDGMENTS. 


gatories are to be taken as confessed against 
him ; and where the object of the interroga- 
tories is to ascertain the amount of a sum of 
money paid to him, the largest sum, about 
which inquiry is made, will be taken as the 
true amount. Prater et al. v. Pritchard 
et al., 729. 

44. Proof of the acknowledgments of a 
party by a single witness, is the weakest 
kind of evidence, and is insufficient to sup- 
port a claim for over five hundred dollars. 
Stancil v. Gilmore and Henderson, 763. 


EXECUTION OF JUDGMENTS. 


1. Where a sheriff seized on execution 
a note which was filed in a suit in the clerk’s 
office, by taking temporary possession of it 
until he copied it, then returning it to the 
clerk, giving notice of the seizure to the 
clerk and the defendant in the suit in which 
the note was filed. Held: That a sale of 
the note under this seizure was invalid, and 
conferred no title upon the purchaser. That 
to constitute a valid seizure of tangible prop- 
erty, it must be taken into actual custody, 


‘and that a promisory note must be seized as 


other movable property. Scott v. Niblett et 
al., 182. 

2. A transfer of a dwelling house and gin 
house separate from the plantation on which 
it is situated, cannot be recognized in Jaw so 
as to embarrass executions. Fyom their 
nature they are inseparable, and should be 
sold together. Boyle v. Swanson, 263. 

3. Where property is held in common by 
the mother and her six children, the interest 
of allof the children cannot be sold on an 
execution against the mother and two only 
of the children. Rhodes et al. v. Hooper et 
al., 355. 

4. Ifa party instigates the issuing of an 
execution for the purpose of seizing prop- 
erty which he knows does not belong to the 
debtor, and at sheriff's sale becomes the 
purchaser of the property, he will be regar- 
ded as a possessor in bad faith from the date 
of his purchase. Jb. 

5. The provision of law which entitles a 
defendant to three days notice of seizure on 
execution before the property is advertised 
for sale. is personal, and may be waived by 
him. Leblanc v. Dubroca and Wife, 360. 

6. The privilege granted by law to a de- 
fendant,whose maternal tongue is French, to 
have the execution issued in French, is 
purely personal, and may be waived by him 
without invalidating the proceeding. Jb. 

7. Notice of seizure on execution to a 


an agent, that he had received a draft in| debtor before the sale must be made, unless 
part payment of a debt he was appointed to | clearly waived; and parol proof of the waiver 
collect, is evidence of the fact. Dykes v-| is not admissible. Notice to the attorney 
Cockrell, 707. ‘of a debtor, who is himself present in the 

43. Where a party interrogated on facts State, is not sufficient. Lockhart et al.v. 


and articles answers evasively, the interro- ‘Harrell et al..530. 
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8. Such instruments as twelve months’ 
bonds cannot be seized on execution, with- 
out taking actual possession of them by the 
executive officer, and delivery of them to 
the purchaser, in pursuance of the adjudi- 
cation. Jb. 

9. Taxes imposed by political corpora- 
tions, to whom a portion of the powers of 
the government are delegated for the pur- 
poses of government and police, are not: lia- 
ble to seizure on executions against those 
corporations; nor are funds collected on 
judgments for taxes liable to such seizure. 
But sums due to municipal corporations for 
paving, or on bonds taken for paving, are lia- 
ble to seizure. Municipality No. Three v. 
Hart, 570. 

10. Where an entry was made on the 
minutes that execution was to be stayed for 
six months, but was not mentioned in the 
judgment, and execution was issued before 
the time had expired. Held: That the 
proper remedy was an injunction, which 
not having been obtained, the irregularity 
was not sufficient ground to annul a sale 
made under the execution. Girard v. 
Hirsch et al., 651. 

11. The instruments and sign of a dentist 
are not liable to seizure for debt. C. P. 644. 
And where they have been seized, and the 
dentist has enjoined their sale, the seizure 
will not be maintained in consequence of a 
third opposition on the part of the landlord 
claiming a privilege for rent. The landlord’s 
right to seize is personal to himself, and an 
ordinary creditor will not ba allowed to exer- 
cise it for him. Duperron v. Communy, 789. 

12. An execution issued upon a judgment 
cannot be enjoined upon the ground of pay- 
ment, without the party applying for it giv- 
ing security. Peterson v. Stewart, 808. 


EXCEPTIONS. 


See Practice. 


EXECUTOR. 


See SucceEssions. 


EXECUTORY PROCESS. 


|. The setting aside an order of seizure 
and sale, does not affect the petition, and 
cannot be considered as dismissing the de- 
fendant from the jurisdiction of the court; 
and where, from a change in the territorial 
jurisdiction of the court, the property to be 
seized is thrown into the jurisdiction of 
another court, the plaintiff may, neverthe- 
Jess, obtain a new order of seizure, and pro- 
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ceed on the petition in the original court. 
Fortier v. Zimpel, 53. 

2. Where the vendor re-purchases prop- 
erty sold under an order of seizure and sale for 
the price, and the re-purchase is set aside on 
account of defects in the order of seizure, 
the possession which the vendor had under 
the void sale, does not prevent his claiming 
interest on the original price. Jb. ; 

3. Proceedings on an order of seizure and 
sale which are litigated by the defendant, 
suspend prescription. 1b. 

4. An alias writ may be issued on an 
order of seizure and sale by executory pro- 
cess, after the first writ has been returned 
not executed; and it is not necessary that 
the judge should issue a new order of seiz- 
ure andsale. Riddell v. Ebinger, 407. 

5. A creditor had caused certain property 
of his debtor to be seized on executory pro- 
cess, the sale of which was enjoined, upon 
the ground of the want of proper notice of 
seizure and a defective advertisement. The 
injunction was dissolved by the district 
court, and an appeal taken to the Supreme 
Court. Pending the appeal, the creditor 
ordered the sheriff to return the process, and 
issued a new orderof seizure and sele, which 
was also enjoined on account of the pendency 
of the appeal on the first injunction. Held: 
That as the only questions involved in the 
first injunction related to the regularity of 
the proceedings, the creditor might legally 
abandon those proceedings and issue new 
process, and that the appeal would still re- 
main to determine the question of damages. 
Wrightv. Rousselle, 73. 

6. An order of seizure and sale on notes 
secured by mortgage, should not be issued 
for the costs of protest, when there was no 
evidence that the notes had been protested. 
Nicholls v. Griqgy 446. 

7. An order of seizure and sale cannot 
be enjoined on account of an unliquidated 
claim for damages. Cox v. McIntyre, 470. 

8. Where a note secured by mortgage is 
endorsed by the payee to a third person, the 
endorsee cannot issue executory process on 
the mortgage, without authentic evidence of 
the endorsement. Commercial Bank v. 
Poland, 477. 


EXPERTS. 


See AupITorR. 


FACTOR. 


See Manparte. 
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FIERI FACIAS. 


See Execution or JUDGMENTS. 
& FIDE] COMMISSUM. 
See Donations. 
FREIGHT. 


See Common CARRIER. 


FRAUD. 
See OsniGations, LNSOLVENCY AND SALEe 
No. II. 
GARNISHMENT. 


1. Where an attachment has been levied 
in the hands of the same parties in this State 
and also in another State, the court is bound 
to protect the garnishee, who stands before 
it, without laches or default, from the dan- 
ger of being subjected to pay the same debt 
twice. Woodruff & Co.v. French & Co. et 
al., 62. 

2. Where the answer of a garnishee does 
not contain an unqualified confession of his 
liability, the plaintiff cannot take judgment 
against him without giving him notice, and 
affording him an opportunity of defending 
himself. Estill v. Goodloe, 122. 

3. Where the garnishee had been served 
with the interrogatories, and the order of 
court requiring the same to be answered, 
and had been cited to answer the same, in 
default of which Jndgmenggre confesso had 
been taken against him; inh action brought 
by him to annul the judgment upon the 
grounds, there was no legal citation, and 
that the petition for the garnishment asked 
for no judgment against him. Held: There 
were no such errors in the form of the pro- 
ceeding as to justify the annulment of the 
judgment. Bird v. Cain et al., 248. 

4. Where A garnisheed, on execution 
against B, a claim for which B was sueing 
C, notice to B of the seizure was not neces- 
sary. The law only requires that notice of 
the seizure should have been given to C. 
Walker v. Creevy, 535. 

5. The plaintiff garnisheed, on a judg- 
ment against the defendant, an absentee, by 
service on his agent. Held: That as no 
special authority was shown in the agent 
to answer for the principal, the answers of 
the agent did not bind the principal, and that 
no judgment could be entered against the 
principal. Dickson & Co. v. Morgan et al., 
562. 
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6. The plaintiffs, on an execution, had 
garnisheed A. He filed his answers to the 
interrogatories. Six years after, the plain- 
tiffs took a rule against the garnishee, to show 
cause why judgment should not be entered 
against him upon his answers. The grounds 
of the rule were, exceptions to the manner 
in which the interrogatories had been an- 
swered. Held: That a final judgment 
could not be entered against the garnishee. 
Slatter v. Tiernan & Co., 567. 

7. The property in the hands of the gar- 
nishee, is to be considered as held for the 
purposes of the garnishment, and it cannot 
be taken out of his hands to the prejudice of 
the garnishment. ‘The law does not require 
that the sheriff shall take actual possession 
of the property in the garnishee’s hands, in 
order to render the seizure by garnishment 
valid. Dennistoun & Co. v. The New York 
Croton and Steam Faucet Company et al., 
782. 


HIRE. 


See Lettine of Lapor or [npustry. 
HUSBAND AND WIFE. 


I. Separation from Bed and Board, and 
Divorce. 


1. Proof that the husband is an habitual 
drunkard, and that he has been guilty of 
wanton cruelty and gross personal abuse to- 
wards his wife, entitles her to a decree 
against him of separation from bed and 
board. Leake v. Linton, 262. 

2. Proof of habitual intemperance does 
not entitle the wife to a divorce a vinculo 
matrimonit until two years after a decree of 
separation from bed and board. Jb. 

3. Where the husband abandons his wife 
on account of her cruel and outrageous con- 
duct, that abandonment does not justify a 
suit on her part for a separation from bed 
and board. Naulet v. Dubois, 403. 

4. Where the conduct of the party com- 
plaining has been outrageous, the remedy is 
first to be sought in a reformation of con- 
duct. Ib. 


Il. Dotal and Paraphernal Property. 


5. Where the dowry of the wife has not 
been paid in the presence of the notary, she 
must prove, as against third persons, that it 
was actually received. The receipt of the 
husband is not to be entirely disregarded, 
but is not proof of the fact, unless supported 











by other circumstances. Gillett v. De- 
ranco and Husband, 590. 

6. Where the existence of paraphernal 
property has been shown, a receipt for it, 
given by the husband, in the absence of all 
interested or reasonable motive to misrepre- 
sent the facts, will be entitled to full 
faith. Jb. 

7. Where the administration of the wife’s 
paraphernal estate is entrusted to the hus- 
band, he is responsible for the value, if it 
should be alienated during the marriage, 
unless it be shown that it was applied to her 
benefit; and it will be presumed, that the 
husband administered the paraphernal pro- 
perty, unless the contrary be shown. Jb. 

8. Where the wife, at the date of the 
marriage, owned female slaves, the children 
of those slaves born after, belong to the wife, 
and not to the community. C. C. 183. 
480, 491, 492, 525, 536, 537, 539, 2371, 
2375, 2376, 2363, 2351. Childers v. John- 
son and Smith et al., 634. 

9. The child ofa paraphernal slave is pa- 
raphernal. Ib. 

10. Before the adoption of the Civil Code 
of 1808, under the Spanish law which then 
governed, the children of female slaves, 
which were the separate property of the 
wife, became community property. But, 
under the Code of 1808 and since, it has 
always been held, that such children were 
the separate property of the owner of the 
mother. The adoption of the code operated 
upon and regulated the rights to such pro- 
perty, even where the parties were married 
prior to its adoption. Parties are presumed. 
in contracting marriage, to consent that their 
rights, in the absence of a marriage contract, 
are to -be governed by such laws as the legis- 
lative power of the country may adopt. It 
would be inconvenient, impolitic, and produce 
confusion, to have the property of different 
families governed by different general laws. 
Deshautels v. Fontenot, 689. 

11. Where the wife, in a suit against her 
husband for separation of property, alleges 
that she settled a dowry upon herself at the 
time of her marriage, she is bound to show 
affirmatively the truth of her allegations. 
De Young v. De Young, 786. 

12. Where the marriage contract stipu- 
lates there shall be no community of gains, 
that the wife shall be at liberty to trade in 
any manner she shall deem. requisite, and 
alienate and encumber her property as she 
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13. Where a third person intervenes ina 
suit brought by the wife against her husband 
to recover her dotal and paraphernal rights, 
alleging in his petition of intervention, that 
the marriage contract is fraudulent, and the 
wife denies there was any cousideration 
given for the notes on which the intervenor 
sues, but that it is a contrivance between 
the intervenor and her husband to defraud 
her, the intervenor is bound to prove the con- 
sideration and validity of the notes. /b. 

14. So far as the creditors of the husband 
are concerned, the wife must prove the re- 
ality of her dower by other evidence than 
the acknowledgment .of the husband, or a 
judgment of court rendered between them. 
Benoist v. Blanchard, 789. 

15. Where the wife claims as her dower. 
by marriage contract, large sums placed by 
her father in her name, in certain partner 
ships, in commendam, and it appears, from 
the evidence, that the money was returned 
by the partnerships to her father and not to 
her husband, and she fails to show that the 
money was originally hers, or howshe came 
into possession of it, the transaction will be, 
asto creditors, regarded as fictitious. Benois¢ 
v. Blanchard, 791. 

16. Where, at a succession sale made to 
effect a partition, a married woman, who 
wasone of the heirs, purchased the property 
in her own name, and ever afterwards re- 
tained its administration, it will be regarded 
as her paraphernal property, although the 
amount given for the property greatly ex- 
ceeded her share of the succession. Suc- 
cession of Vanrensellaer, 803. 


ILI. Community. 


17. Where acommunity of acquets exists, 
property purchased, whether by the husband 
or wife, belongs to the community, unless 
the contrary be proved, (C. C. 2371,) and 
the debts contracted during the marriage, 
must be acquitted out of the common fund ; 
the wife’s separate property is not liable for 
them, although she may have given her pro- 
missory note, secured by mortgage upon her 
property, for the payment of such debts. 
Chauviere v. Fliege et al., 56. 

18. Any contract or engagement entered 


| into by the father during the existence of 
the community, showing that his apparent 
| title is not a real one, is binding upon the 


shall see fit, and that the husband shall give | community, and descends to the heirs of the 
a receipt by notarial act for such of her pro-| wife, who has not renounced the commu- 


perty as he shall receive, the property will 
be regarded as paraphernal, although other 
parts of the contract would characterize it as 
dotal; and to enable the wife to recover 


the property went into his hands. © /b. 





nity, as a burden upon their inheritance, 
estopping them from disturbing a title de- 


| rived from the father in execution of such a 


contract or engagement. Guidry v. Davis 


against the husband, she must prove that | and Collins, 90. 
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19. Where the widow causes the com- 
munity property to be adjudicated to her, 
und assumes the payment of the debts of the 
community, she cannot escupe liability there- 
for upon the ground that she was ignorant 
of the debts she thus assumed. Verret v. 
Beranger, 109. 

20. Marriage between persons who do 
not live in the State, gives rise toa com- 
munity of acquets only from the time they 
come here to live, and where they do not 
come to live in this State, the wife has no 
cOmmunity interest in the property acquir- 
ed here by the husband. Cooper v. Cotton, 
256. 

21. An heir who sues for a share in the 
community existing between a deceased sis- 
ter and her husband, cannot recover the 
value of what has been consumed in neces- 
sary daily use, nor for what was necessary for 
the continued improvement and cultivation 
of the plantation in which he was interested, 
and in the crops of which he shared. Babin 
v. Nolan, 295. 

22. No community exists between hus- 
band and wife who resided and were married 
out of the State, and who never came here 
to live. C. C. 2370, 2369. Succession of 
McGill, 327. 

23. Property purchased by the husband 
in Louisiana before a married couple came 
here to live, is not community property, 
although it was the intention of the parties 
to remove to Louisiana. C.C.2370. Huff 
v. Borland, 436. 

24.. Property acquired by the husband 
after the death of his wife, does not belong 
to the community. Jb. 

25. In a suit, the object of which is to estab- 
lish the extent of the community, a receipt 
given by the husband to the wife is admis- 
sible in evidence ; the objection being as to 
its effect, and not as to its admissibility. 
D’ Apremont v. Berry, 464. 

26. Where the wife has obtained a decree 
of separation, and has renounced the com- 
munity, she becomes a debtor to the com- 
munity for the value of the improvements 
put upon her separate property, when she 
chooses to, keep those improvements as 
the owner of the soil. C.C.2377. Child- 
ers v. Johnson and Smith et al., 634. 

27. In estimating the value of the im- 
provements made upon the wife’s separate 
property upon the dissolution of the com- 
munity, the proper standard is their value 
at the time of the decree, and not the origi- 
nal cost. Ib. 

28. The wife cannot be charged, as the 
debtor of the community, for the necessary 
expenses of slaves which were the para- 
phernal property of the wife. C. C. 564. 
Childers v. Johnson and Smith et al., 634. 

29. The wife is the debtor of the commu- 





. * 


nity, for the payment out of the unity 
funds of debts owed by her before the mar- 
riage. GC. C. 2372. Jb. 

30. Property purchased in the name of 
the wife during the marriage, belongs to the 
community, and is subject to the payment 
of the community debts, unless the wife 
shows that it was purchased with funds be- 
longing to her, of which she had the admin- 
istration at the time, or that she was sepa- 
rated in property from herhusband. Hanna 
v. Pritchard et al., 730. 


IV. Of the law of Husband and Wife 
generally. 


31. To be a public merchant, the wits 
must carry on a separate trade from her 
husband. C.C. 128. The separate pro- 
perty of the wife is liable for frauds commit- 
ted byher. Chauvierev. Fliege et al., 56. 

32. Where the wife who had sued and 
obtained a separation of property from her 
husband, had taken property in payment of 
the judgment, and a creditor of the husband 
had caused her property to be seized on an 
execution, treating the judgment for separa- 
tion and the dation en paiement as a simu- 
lation to defraud creditors, and consequently 
a nullity. Held: That the consideration 
for the judgment having been shown, and 
the dation en paiement not being simulated, 
they could not be set aside without a direct 
action, which should have been brought 
within one year from the date of the dation 
en paiement. Landry v. Marchais, 87. 

33. Where a creditor acquired his rights 
nine years after a judgment and separation 
of property between husband and wife, he 
cannot complain that he was defrauded by 
a judgment and separation of property. 

b 


34. Under the laws of Spain, a wife could 
not make a marriage contract to be governed 
by the laws of a foreign country ; nor could 
she stipulate by marriage contract, that her 
separate property should enter into the 
community. Jb. 

35. A married woman cannot renounce 
prescription, when once acquired, without 
the authorization of her husband. C. C. 
3425. McComas v. Green and Husband, 
121. 

36. The provisions in the charters of the 
Bank of Louisiana and the Mechanics 
and Traders’ Bank, authorizing married wo- 
men to bind themselves in solzdo with their 
husbands, extend only to hypothecary con- 
tracts or obligations entered into by married 
women with those banks. If the contract 
be not of that character, the obligation of a 
married woman to those banks is governed 
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by théJaw applicable to ordinary obligations, | means, while she possessed a large and pro- 
and a married woman cannot’ be surety for) ductive property, it will be presumed that 
her husband. Mechanics and Traders’ he paid her debts out of her funds, and not 
Bank v. Jones, 123. |out of hisown. Jb. 

37. The wife is liable for a promissory | 46. The article of the code requiring 
note given by her, with the authorization of| execution to issue within a limited time 
her husband, for the board of herself and {after the decree of separation of property 
children, when it is shown the husband had | between husband and wife, under pain of 
no property. C.C. 2409. Fenn v. Eliza! nullity, is only applicable to cases in which 
Holmes, 199. there is judgment against the husband for a 

38. Where the plaintiff sues the wife on | sum of money. Jones v. Morgan’s widow 
a promissory note signed by her, alleging, | and heirs, 630. 
generally, her liability, he will be permitted; 47. Where a separation of property, be- 
to show that the note was for the support of tween husband and wife, has been decreed 
the wife and children, and that the husband | by a court upon the voluntary admissions or 
had no property. Ib. agreement of the parties, the judge who de- 

39. Where a party opposes a tableau for; creed that separation, cannot take the 
the distribution of an insolvent’s estate, upon | ground, that the decree was rendered upon 
the ground that a sum has been allowed to insufficient evidence. 6. 
the wife of the insolvent upon a judgment} 48. A donation made by the husband to 
in her favor recognizing a tacit mortgage, he his wife, may be attacked and set aside by 
must allege the judgment to be fraudulent | subsequent as well as prior creditors. Junes 
in order to set it aside. Dawson v. His|v. Morgan’s widow and heirs, 630. 
Creditors, 212. | 49. A suit for a separation of property 

40. Where the wife has obtained a judg-| and the dissolution of the community, will 
ment against her husband, which became | be sustained where the pecuniary rights of 
null under C. C., 2402, she may institute a/ the wife, whether springing from her dotal 
second suit and obtain another judgment, | or paraphernal estate, are put in jeopardy by 
the effect of which will not be impaired by | the embarrassed condition of the husband’s 
the first judgment. Jb. jaffairs. Childers v. Johnson and Smith 

41. The laws requiring the wife to obtain | et al. 634. 
authority from the judge, in order to insti-| 50. A married woman in the State of 
tute suit against the husband, were intended | Mississippi, received money which, by the 
for the protection of the husband against ill- | laws of that State, was protected as her se- 
advised and vexatious suits. It is a defence | parate property, and the husband converted 
which may be waived by him, and his so|the money to his}own use; subsequently, 
doing forms no ground for annulling a judg- | they removed to Louisiana, where the hus- 
ment between him and his wife at the suit| band died. Held: That the wife had no 
of third persons. Le Blanc et al. v. Dubroca | mortgage or privilege upon the property of 
and wife, 360. , her husband’s estate, but that she was to be 





42. Where property was secured to the 
wife in Virginia, by deed of trust, and it is 
subsequently removed to Louisiana by the 
husband, it cannot be sold on execution for 
the husband’s debts. Jeter v. Deslondes, 
379. 


regarded merely as an ordinary creditor. 


| Arnold v. McBride, 703. 


51. Where property purchased in the 
name of the wife, has been seized on exe- 
cution as community property, and the wife, 
in support of her claim to it, sets up a judg- 





43. Where slaves have been settled upon | ment of separation of property between her- 
the wife, by deed of trust, in a State /self and husband, the seizing creditor may 
where such settlements were valid and|show the nullity of the judgment by all 
vested the property in the wife, there is no; kinds of legal evidence. Hanna v. Prit- 
law which requires such a title to be re-| chard et al., 730. 
corded when the slaves are subsequently; 52. A judgment of separation of property 
removed to Louisiana. Jb. ' between husband and wife is null and void, 

44. To enable creditors to annul a judg- where there was no basis for the action, the 
ment obtained by the wife against the hus-| husband not having been indebted to the 
band, they must allege and prove they were | wife. Jb. 
creditors at the time the judgment was ren-| 53. Wherean act of donation from a third 
dered, and that it was obtained by collusion | person to the wife, was a real contract, and 
in order to defraud them of their recourse | intended by the parties to be binding, it can- 
upon the husband’s property. Morris v.| not be disregarded by the creditors of the 
Williams, 391. husband, and the property donated seized 

45. Where the husband has paid debts of |on execution against him. They must re- 
the wife separated in property from him, sort to a direct action to annul such an act. 
and it appears from the evidence he had no | 1/6. 

106 
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54. Where a husband hires a slave be-| 4. An assignment, by an insolvent debtor, 
longing to his wife to a third person, he will ‘for the equal distribution of his property 
be considered as administering her property, among his creditors, in a country where 
and notice to him of the purposes for which | such assignments are legal, will be valid 
the slave is hired, will be regarded as notice against all creditors who reside in countries 


to the wife. Huntington v. Ricard, 806. 


INDICTMENT. 


See Criminar Law, No. I. 


INJUNCTION. 


1. The payment of a portion of a judg- 
ment, forms no ground for taking out an in- 
junction against an execution for the whole 
amount. The injunction should be con- 
fined to the amount paid. Jewell v. Thorn, 
McGrath et al., 95. 


| governed by similar laws. Such an assign- 
/ment made in New York, is valid against a 
‘creditor residing in Mississippi. Dord vy. 
Bonnaffee & Co., 563. 

5. Syndics of insolvents are allowed five 
/per cent on all estates, not exceeding 
| $50,000, unless the creditors have fixed the 
amount of his commissions at the beginning 
of the proceedings. Hollander v. His 
Creditors, 668. 
| 6. The appellants claimed a subrogation 
| to a mortgage, to secure a note, which, they 
| alleged, they had paid. The mortgagor made 
‘a cession of his property, before any act of 
| subrogation had been passed. Held: That 
an agreement to subrogate was inoperative, 





2. An execution cannot be enjoined upon ‘and that the rights of creditors, having be- 
grounds which might have been pleaded be- | come fixed by the cession of property, could 


fore judgment. State v. Langton, 282. 


| not be affected by a subrogation made sub- 


3. Where the sheriff has made a seizure | sequently. Bowles v. His Creditors, 679. 


of property on an execution, the sale of! 
which was enjoined, and the property | 
claimed by a third person, until the trial of | 
the injunction, the court is bound to believe | 
the property belongs to the defendant in 
execution. State v. Judge of Tenth Dis- 
trict, 548. 


INSOLVENCY. 


1. Under the act of March 29th, 1826, 
and the act of February 20th, 1817, the | 
court is authorized to appoint the sheriff | 
syndic of an insolvent succession, where no | 
one duly qualified has applied for the ad- 
ministration; and his official sureties are 
bound for his acts as syndic. Morris v. 
Williams, 391. 

2. The act of 13th March, 1837, requiring 
syndics, executors, curators, etc., to deposit 
funds in their hands in one of the banks allow- 
ing interest on deposits,is not unconstitutional; 
and such fiduciaries are not excused from 
the penalty imposed by the law, upon the 
ground that there were no banks which paid 
interest on deposits. Succession of Salvador 
Christy, 427. 

3. The 10th section of the act of March 
28th, 1840, contemplates debtors who have 
resided here; and is not applicable to 
persons who came here after the debt or 
obligation was contracted. A fraudulent 
agent, who had absconded from Scotland, 
could not be proceeded against under the 
act. The contract of agency having been 
made in Great Britain, to be there fulfilled, 
the fraud was consummated when the agent 
there refused to account for his agency. 


7. Property of an insolvent succession ad- 
ministered by syndics, is not considered as 
roperty voluntarily surrendered to his 
creditors by an insolvent debtor. Succession 
of Connolly, 795. 


INSPECTION. 


To render inspectors of pork liableas war- 
rantors, the purchaser ought to require a 
certificate from the inspectors of an inspec- 
tion recently made. The usage of trade 
to regard a mere receipt of the inspector's 
from their warehouse as equivalent to a 
certificate of inspection, is not sufliciently 
established to bind the inspectors as warran- 
tors upon such a receipt. Foster § Co v. 
Baer et al., 442. 


INSURANCE. 


1. Where a vessel has been surveyed and 
condemned at Key West, as unseaworthy, 
by a sentence of a Court of Admiralty, such 
sentence is not evidence in the courts of 
Louisiana of the facts or grounds on which 
the condemnation proceeded, nor is it res 
judicata as to the question of seaworthiness. 
Marks v. Nashville Marine and Fire In- 
surance Company, 126. 

2. The right to abandon, is to be tested by 
the actual facts at the time of the abandon- 
ment. If, at the time of the attempt to 


abandon, the thing insured is taken out of 
the hands and control of the assured by some 
peril or act not insured against, the insured 





Absolom and Crocker v. Callum, 536. 


cannot abandon. /b. 
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3. Where a vessel had been so damaged 
by perils of the sea, that she was forced to 
enter a port for safety, and was there un- 
justly libelled by passengers, and sold for 
a return of the passage money, upon the 
vround of her having been unseaworthy at 
the commencement of the voyage. Held: 
hat the insured could not abandon and re- 
cover fur a total loss, because the insurers 
did not insure against the risk of loss by an 
illegal condemnation, but that, the assured 
might recover the amount of the loss occa- 
sioned by damage from the perils of the 
sea, incurred betore the vessel was libelled. 
lb. 

4. The assured are not entitled to aban- 
don and recover for a total loss, from the 
mere fact of there having been a sale of the 
vessel; but the right rests upon the ship’s 
being reduced to such a state as to justify 
the sale. Peck v. Nashville. Marine and 
Fire Insurance Company, 148. 





5. The power of a master to sell a vessel 
which has been damaged at sea, has been 
wisely circumscribed to very narrow limits. 
It is limited to cases of extreme necessity, 
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made fifteen hours after the death. The 
slave was examined at the time of making 
the insurance, by a physician of the compa- 
ny; and was proved not to have been sick 
before, by the physician who practised in 
the negro-yard from which he came. Held : 
The insurance company was liable on the 
policy. Murphy v. The Mutual Benefit 
Life and Fire Insurance Company, 518. 

10. Where A, B & Go. have effected 
an insurance. in their own name, for the 
benefit of whom it may concern, and it ap- 
pears to have been their intention to have 
insured for the benefit of another person, 
they wili not be allowed to recover on the po- 
licy in their own right, although they may 
have become interested, by assignment, in the 
property insured. Paradise, Lawrason 
Cov v. Sun Mutual Insurance Company et 
al., 596. 

11. The assignee of a policy of insurance, 
takes only the rights of the assignor, and 
cannot escape the consequences of a defence 


‘of barratry, which would have prevailed 


againt the assignor. J. 
12. Where, from the circumstances of 


and where, by reason of the distance from | the case, a policy is indivisible, and there is 
the scene of disaster, there is not an oppor- | @ good defence against one of the parties in- 
tunity of consulting the owner or under- | terested in it, the other cannot recover on 
writer. The same is to be observed with | it. Jb. 








regard to the power of the master to arbi- | 
trate or compromise a claim for salvage. 76. 

6. The report of surveyors as to the ne- | 
cessity of the sale of a damaged vessel, is | 
not conclusive as to that necessity, or as to 
the right of the assured to abandon. Jb. | 

7. Where a vessel was damaged at ‘l'am- | 
pico, so that her salvage and cost of repairs, 
ut that place, were estimated at a sum suffi- | 
cient to justify an abandonment, and she) 
was sold and brought to New Orleans, | 
where she was repaired at comparatively 
x small sum, not sufficient to justify an) 
abandonment. Held: That the assured 
could not abandon and recover for a total 
loss, without advising with the underwriters ; | 
us it was practicable to have brought the 
vessel to New Orleans, where she could be 
repaired upon much better terms than at | 
Tampice. Ib. od 

8. Where a party effecting an insurance 
upon a vessel had heard a rumor that the 
vessel was lost, he is bound to communicate 
the rumor to the insurance office, although 
he may have had doubts as to the truth of 
the report. Graham v. General Mutual 
Insurance Company, 432. 

9. The payment of a policy upon the life 
of a slave was resisted, upon the ground of 
the existence of a chronic disease in the 
slave at the time of effecting the insurance. 
The evidence, on the part of the defence, 
rested principally upon the opinions of phy- 
sicians from a post mortem examination, 





13. Where the owner of a vessel, who 
has himself supplied the cargo, effects an 
insurance upon freight, in case of loss, he 
can recover, not the profits he might have 
made, but the usual and reasonable rate of 
freight for the voyage at the port of dapar- 
ture. Jb. 

14. There is no rule of law or usage 
which requires the owner of an untenanted 
house to have it guarded by a keeper, to 
enable him to recover his insurance, in case 
of a loss of the building by fire. Soye v. 
Merchants’ Insurance Company, 761. 


IMPUTATION OF PAYMENT. 


See PAYMENT. 


INTEREST. 


1. Where the debt is one that draws in - 
terest, the principal is bound to pay interest ; 
but if the surety has signed a bond for the 
debt merely, he is not bound for the inte- 
rest, except from the time he has been put 
in default. Dorsett et al. v. Lambeth et al; 
51. 

2. Usurious interest, which has een paid, 
cannot be recovered back after the lapse of 
twelve months, nor can it be imputed to the 
original debt. Cor v. McIntyre, 470. 
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3. Where a factor has paid money for; 7. Where the judgment of the lower court 
his correspondent, he will not be allowed | allows a little more interest than was really 
to charge more than five per cent interest, | due, the defendant should move to correct 
unless a contract to pay a higher rate of) the mistake before the judgment is signed. 
conventional interest be proved. Flower v. ; 


Downs, 538. 

4. Interest cannot be allowed on an un- 
liquidated demand, from the date of judicial 
demand. It should be allowed only from 
the date of the judgment which liquidates 
the debt. Wright v. Abbott, 569. 


o 


INTERROGATORIES ON FACTS 
AND ARTICLES. 


See Evipence oF PARTIES. 


INTERVENTION. 


See Practice. 


JUDGMENT. 


1. Where the judgment of the court de- 
crees that the plaintiff is the owner of a 
thing, and orders defendant to deliver it, or 
in default thereof pay acertain sum, the de- 
fendant has not the option of keeping the 
thing or paying the sum. The plaintiff may 
seize the thing, on execution, if it can be 
found. Kennedy v. Kloppenberg, 32. 

2. Whenever a judgment is susceptible 
of two interpretations, one of which is 
within the power of the judge, and the other 
is not, the first must be preferred. Copley 
v. Robertson, 181. 

3. Where a judgment specifies that pro- 
perty to be sold by the sheriff shall be ad- 
vertised, it will be presumed that it is to be 
advertised according to law. Jb. 

4. In a suit for the annulment of a judg- 
ment decreeing the ownership of land, it is 
essential that the party seeking the annul- 
ment should allege, in his petition, the own- 
ership of the land of which he has been 
evicted by the judgment he seeks to annul. 
Ferguson v. Thomas, 218. 

5. The transfer of a judgment, with all 
the rights resulting therefrom, does not in- 
clude a judgment for special damages al- 
lowed on the dissolution of an injunction 
taken out against an execution issued on 
the judgment so transferred, but it does in- 
clude the interest of ten per cent allowed by 
the judgment dissolving the injunction. 
Tete v. Cantrelle et al., 271. ‘ 

6. Where the judgment of the district 
court does not state reasons, and refer to the 
law on which it is founded, it will be amend- 
ed in these respects by the Supreme Court. 
State v. Turner, 309. 


| Rhodes et al. v. Hooper et.al., 355. 

8. Where a judgment of the Supreme 
| Court, after recognizing the plaintiff’s right 
| to recover, remands the cause for the pur- 
| pose of fixing definitely the amount, it is not 
such a final judgment as renders the secu- 
| rityon the appeal bond liable. Wilson and 
| Gleason v. Churchman, 468. 
| 9. Payment of a judgment may be proved 
by parol; but where the debtor relies upon 
parol proof of payment of a judgment, the 
evidence should render the fact of payment 
certain. Vidichi v. Cousin, 489. 

10. New forms of judgment should not be 
used ; nor should it be left doubtful by the 
judgment, whether the case has been closed 
forever, or is still left open for another suit. 
Marsh and Compton v. Perry, 669. 

11. To entitle a party to maintain an ac- 
tion to annul a judgment, a case must be 
| exhibited of matter which would make it 
| against good conscience to execute the judg- 
| ment, and of which the injured party could 
| not, with due diligence, have availed him- 
_self in the former suit, or of which he was 
| deprived by fraud or accident. If there has 
| been laches or negligence on his part, he is 
‘not entitled to relief. Swain v. Samposn 
and Keen, 799. 





JURY. 


1. Where the verdict allows no interest, 
it is irregular for any to be allowed by the 
judgment entered on that verdict. But if 
the defendant does call the attention of the 
court to the error by a motion for new trial, 
the Supreme Court will not subject the ap- 
pellee to the payment of. costs on that ac- 
count. Ragucl v. Carmouche, 94. 

2. Where joint trespassers have been 
permitted to sever in their answers, and 
separate verdicts have been rendered aguinst 
each, the court cannot enter up a judgment 
against them in solido. The judgment must 
follow the verdict. C.P.541. Stewart v. 
Pruett and Williams, 727. 

3. An objection that the jury did not 
write their verdict on the petition, cannot be 
made in the Supreme Court. If important, 
the error should have been corrected in the 
district court. Ib. 

4. The assignment of a reason in writing 
out the verdict of a jury, does not vitiate the 
verdict. 1b. 


LANDS. 





1. A mistake in running a division fence 
neither destroys or confers a title. 
rick v. Brulard, 382. 


Frede- 
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2. Where a preémption has been once 
claimed on a certain tract of land, the claim 
cannot be transferred to another tract of 
land. Kellarv. Belleandeau et al., 643. 

3. Settlers upon the public lands of the 
United States are not trespassers, the Gov- 
ernment of the United States having, by the 
various preémption laws, encouraged the 
settlement of the public lands. Jb. 

4. The plaintiff sued for land, on a Span- 
ish grant, which had been confirmed by the 
United States commissioner, directing a 
location and survey to be made of the land. 
The survey was never made. The United | 
States subsequently sold the land, and the 
defendant claimed under that title. Held: 
Under the circumstances, the defendant was | 
entitled to the land in question. A sale by 
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4. Where a tenant in the city of New 
| Orleans suffered a temporary inconvenience 
from the overflow produced by a crevasse. 
Held: That he could not on account of it 
claim a dissolution of the lease, and was 
bound to pay the rent accruing after the in- 
convenience ceased. Jb. 

5. The lessee cannot claim a dissolution of 
a lease on account of the repairs which may 
become necessary. C. C. 2670. He can 
only claim a reduction of the rent. But if 
_ the work to be done is a re-construction of a 
| part of the building, rendered necessary by 
an original defect, the lessor’s implied war- 
| ranty is violated, and the lessee has the right 
‘to demand the dissolution of the lease. C. 
C. 2665. Caffin v. Redon, 487. 
| 6. Where a building was in danger of 





the United States of any portion of the public | falling down, in consequence of the original 
land, before the issuance of a’ patent certifi- | defectiveness of the pillars which supported 
cate on a Spanish grant, is valid, unless the | it, the remedying of this defect is not a re- 
land be embraced within the stated boun-_ pair, but a re-construction in legal contem- 


daries of the grant which had been confirm- 


ed. Fahey, Tutor, v. Anderson et al., 681. | 


5. Where both parties claim under a con- 
firmed Spanish grant, the first confirmation 
must take the land. Duplessis v. Miller, | 
683. 

6. The sale of improvements on the public | 
land of the United States, to one who might 
claim a preémption, is a good consideration 
for a promissory note. Bryan v. Glass, 
740. 


LAW. 


Laws prescribe for the future. They can 
have no retrospective operation. C. C. 8. 
Municipality No. Three v. Michoud, 605. 


LEASE. 


|plation. Jb. 
7. Where a person rents a house with a 
| partition wall ou one side of it, and the ad- 
joining proprietor finds it necessary to demo- 
lish this wall, in order to erect a more sub- 
| stantial one, to suit the character of the 
building he is about erecting ; this does not 
| authorize a suit on the part ‘of the tenant 
| against his landlord, for a dissolution of the 
|lease. He can only claima reduction of the 
rent, proportioned to the inconvenience he 
/has suffered. Dorville v. Amat, 566. 

8. A lease of lands, houses or tenements, 
‘has no effect against creditors, unless the 
same has been recorded as required by law, 
in cases of sale of real property. Dorsey & 
| Co. v. Pritchard, Sheriff, et al., 729. 
| 9. The instruments and sign ‘of a dentist 
|aret not liable to seizure for debt, (C, P. 644,) 
and where they have been seized, and the 


| 


dentist has enjoined their sale, the seizure 
| will not be maintained, in consequence of a 

1. Where a party signs, as surety, a lease, | third opposition on the part of the landlord 
in which the lessee stipulates to take pos- | claiming a privilege forrent. ‘The landlord’s 
session of the property ata certain time, and right to seize is personal to himself, and an 
to return it at the end of the lease in good | ordinary creditor will not be allowed to ex- 
order, and to execute his notes for the rent, ercise it for him. Duperon v. Communy 
the surety will be liable for the rent. Hol- | et al., 789. ‘ 
denv. Tanner, 74. 

2. Where the lessee abandons the pre- | 
mises, the lessor may rent the property to | 
other tenants, and does not thereby cancel | 
the lease, or impair his recourse upon the | | 
lessee. Heis, however, equitably bound to | 
credit the lessee for the amount he receives | 
from the new tenants. Jb. 

3. The law does not contemplate the dis- 
solution of leases except in extreme cases, 
but rather an equitable indemnity to the ten- 
ant for a temporary inconvenience, sustained | 1. Where the owner of a building pays 
unexpectedly, and without fault on . .? the contractor, after having received notice 
ofthelessor. Dussnau v. Générés, 2 | of the claim of one of the workmen employed 





LEGACY. 


See Donations. Mortis Causa. 
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in the construction of the building, he is still | from either of those causes. C. C. 2695, 
liable tothe workman. McBurneyv. Brad-| Bacon v. Leeds, 804. 
bury, 39. 

2. Payments made in anticipation to con- 
tractors are considered as not made, so far) LEVEES AND ROADS. 
as the rights of workmen and furnishers of 
materials are concerned. C.C.2745. Four-| 1. The space which is to be left for public 
cher v. Day, Klein et al., 60. use by the adjacent proprietors on the shores 

3. Ifa man professes to be a competent of navigable rivers for roads and levees, is a 
kettle setter and undertakes a work of that) servitude imposed by law, of which pur- 
description, he is bound to bring to the exe- chasers are bound to know the existence, 
cution of it the. requisite skill; but he is en-| and forms no cause for refusing to pay the 
titled to fair play, and his work should not price. Bourg v. Niles et al., 77. 
be strained before itis thoroughly dry. Ha- 2. The right of expropriating a right of 
ger v. Nolan, 70. | way over a neighbor’s property should never 

4. Where a mechanic undertakes to make | be allowed, except in case of extreme ne- 
and deliver a piece of machinery as soon as | cessity; and where a party can make a road 
possible, and actually does deliver the ma-|on his land leading to the public road, he 
chinery, but so defective that it will not an-| should be required to do so. C. C. 696. 
swer the purpose intended, he will be con-| Pousson v. Porche, 118. 
sidered in default from thetime ofthedelivery| 3. A planter is not liable for the whole 
of the defective machinery, and will be held | costs of closing a crevasse which has oc- 
responsible for such direct damages as the, curred on his land, without being traced to 
other party may have suffered from the de-' any negligence on his part; but, after a break 
lay caused by the defective work. Cable v. has occurred in the levee, he is bound to 
Leeds & Co., 293. work on it with his whole force, and, if he 

5. here a person who had furnished | does not do so, he is bound for the hire of 
materials to a contractor for the erection of | such labor and materials as he was able to 
a building, took a note, specifying that it was, have furnished. Watson v. Ledour & Co., 
for materials furnished the contractor, and , 796. 
gave a receipt, acknowledging payment in a, 
note. Held: That under the circumstances, LITIGIOUS RIGHT. 
he was not debarred by the receipt, from 
claiming to be paid out of the funds ofthe, 1. A right is litigious only where there 
contractor in the hands of the owner, the’ exists a suit and contestation on the same. 
requisite notice under the act of 18th C.C.2623. C. C. 3522, § 22. Pearsonv. 
March, 1844, having been given. Whitlav. Grice, 232. 

Taylor, 480. | 2. The defendant who wishes to avail 

6. Under the act of 18th March, 1844, himself of the privilege of paying the plain- 
material, men and workmen have no privi- | tiff the price at which a litigious right has 
lege upon the building, even after giving been purchased, must actually tender or de- 
the notice therein required, unless the con-' posit the amount, and cease all litigation as 
tractor has himself a privilege. Jb. to the existence of theright. Jb. 

7. Under art. 2746, C. C., the contrac-| 3. A party who urges the defence, 
tor has no privilege upon the building where that the suit is based upon the purchase 
the contract exceeds five hundred dollars, of a litigious right, must tender the 
unless the contract be reduced to writing, | price given by the plaintiff, and cease all 
and recorded in the mortgage office. Jb. contest as to the validity of the original 

8. Cruelty to slaves, and immoral conduct claim. Rhodes et al. v. Hooper et al., 355. 
towardsfemale slaves, are sufficient causes! 4. The principle, that the payment of a 
for the dismissal of an overseer. Dwyer v.| sum for which a litigious right is sold, dis- 
Cane, Administrator, 707. | charges it, is not applicable to a forced sale, 

9. A person engaged as a superintendent | but merely applicable to conventional assign- 
of a sawmill, and of the hands éngaged in| ments. D’Apremont v. Berry, 464. 
running it, will be regarded as an overseer, | 
although he may himself labor, and his! 


claim: for wages is not barred by prescrip- | MANDATE. 
tion'under three years. C.C. 3503. Nach- | 
trib v. Prague and Sherman, 759. I. Factor. 


10. A person who has hired siaves is} 
bound to give notice to the owner, in case} 1, The relation between factor and prin- 
any of the slaves fall sick or run away. If cipal is not the ordinary relation between 
he does not, he cannot claim any deduction | debtor and creditor. It is a relation of trust 
of the hire from the loss of time incurred, ' and confidence. The factor is to be consid- 
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ered as undertaking to hold the funds confi-, 7. The plaintiff, in Tennessee, entrusted 
ded to him by his principal, subject to his |a flatboat of corn to his son to be brought to 
own order, and to be ready to pay them | New Orleans, and there sold. The son 
over to him, deducting only his own charges | left the boat at New Orleans in charge of a 
and advances made in the course of his em- | third person, who sold the corn, without any 
ployment, and cannot retain the funds upon | authority, to an innocent purchaser, and 
the ground of having paid other claims|absconded with the money. Held: That 
against the principal, which he had received | the plaintiff must bear the loss. » C. C. art. 
notice from the principal notto pay. Nolan | 2427, does not apply to such a case. Con- 
v. Shaw § Co., 40. nor v. Hill §Co., 7. 

2. Where cotton had been consigned to! 8. Where one of two innocent persons 
the plaintiffs by the shipper, and the clerk | must suffer a loss in consequence of the 
of the boat, by mistake, filled up a bill of| unguthorized acts of an agent, he who is 
lading to the defendants, who received and|the cause of-the confidence, by which the 
sold the cotton, notwithstanding the claim of | loss has been occasioned, ought to bear it. 
the plaintiffs and the correction of the mis-| Jb. 
take by the clerk of the boat soon after the, 9. Where a person makes an engage- 
delivery, the defendants will be held liable| ment with a broker for the purchase of a 
for the advances made by the plaintiffs and | house, and the principal refuses to sell the 
the commissions received for the sale of the house onthe terms stipulated by the broker, 
cotton; and in such case the consignor is a but does sell at an increased price, the broker 
competent witness for the plaintiff. | Fel-| cannot claim his commissions of the pur- 
lowes §: Co. v. Frelson & Co., 477. ‘chaser. Lestrade v. Vanzini, 399. 

3. Where a planter, who had given in-| 10. Where a party employs a broker to 
structions to his factor to sell his cotton, is| effect a sale of a plantation and slaves, and 
informed that it has been shipped to Liver-| the broker finds certain purchasers, who 
pool, he is bound, within a reasonable time, | enter into a written promise to take the pro- 
to ratify or disapprove the conduct of the | perty upon the terms required, the broker 
factor. He cannot be allowed to watch the| is entitled to his commissions, although the 
fluctuations of the market, with the view of | party afterwards release the buyers from 
adopting or rejecting the shipment, as may} the contract, and re-sells upon different 
be most to his interest. Flower v. Downs,| terms to one of them. Levistones v. Lan- 
538. dreaux, 26. 

4. Where an agent has received gunny| 11. Where a receipt is signed with the 
hags and mess pork, he is bound to deliver name of a firm of country merchants by 
to the principal the exact articles received, | their clerk, who signs his own name imme- 
and cannot replace them by similar articles. | diately below the name of the firm without 
Any custom to the contrary, is against law. | using the word ‘*by” or “per,” it may be 
Foley v. Bell & Stebbins, 760. implied, from circumstances, that the clerk 

5. Where a factor received a consign- | signed the name of the firm as their agent. 
ment with orders to sell for cash, sold to a! Bristow v. Erwin, 102. 
person who, after receiving the merchan- | 12. A power of attorney given by the 
dise, absconded without paying for it. Held: | owner of a plantation to an agent, setting 
That if it be conceded, that there is a usage | forth that any arrangement or agreement 
of trade, the legality of which is questiona- | made by the agent for the purpose of better 
ble, to allow the buyer a few days to look securing any debt or debts already contrac- 
over the bill, even in cash sales, before pay- | ted and now held against the said property, 
ment, still the factor is bound to act with|shall be considered binding against it, 
due prudence, in trusting the purchaser; | does not authorize the agent,to confess a 
and if he be not a person in good credit, the judgment against the principal. Boykin v. 
factor is Hable to the consignor. Bonham v.| O*Hara, 115. 

Overton, Chism & Co., 765. | 13. Where an agent receives money 
| with instructions to pay it over to a third 
person, upon his neglecting to do so, the 
third person may maintain an action against 
Il. Mandate generally. him for money fad and received for his use. 
| Dunbar § Co. v. Hughes, 466. 

6. Where a party employs a broker to, 14, It is a settled rule of the law of man- 
sell for him a house and lot, at a stipulated | date, that if the instrument confirming the 
price, and the broker finds a purchaser, and| mandate be not expressed in plain and 
the party then refuses to sell, but afterwards | ynequivocal terms, free from ambiguity, but 
sells privately to the same purchaser, the | jg susceptible of different interpretations, 
broker is entitled to his commissions on the | and the agent is thereby misled, the princi- 
sale, in the same manner as if it had been! pa} will be bound and the agent exhonora- 
made by him. Lestrade v. Perrara, 398, ‘ted. Ib. 
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15. Where a person leaving the country; 3. The four years prescription of actions 
gave a general power of attorney to his wite | against tutors, by minors after their majori- 
and to an attorney at law, authorizing them, | ty, does not run where a minor has died 
amongst other things, to represent him in after his majority, but within the four years, 
all suits, it will be presumed that his inten- | leaving an infant child. Rawls v. Rawls, 
tion was to.authorize the attorney to attend | 665. 
to suits in which he might be interested;, 4. Parol evidence is inadmissible to prove 
and the appearance of the attorney, alone, |a settlement and a release, by a minor, of 
will bind the absentee. Girard v. Hirsch et| the mortgage in his favor against his tutor. 
al., 651. | C. C. 3335. Ib. 

16. A ratification of an agent’s acts may | 
be presumed after three years acquiescence. | 
Desha v. Jones, 743. e | II. Minors generally. 

17.. Where an agent for the collection of | 
money buys property at the sheriff’s sale in| 5, The declaration of a father, made on 
his own name, giving the sheriff a receipt oath to a family meeting convened for the 
for the amount, and afterwards sells the interests of his minor children, of whom he 
slave, the purchaser will be protected, unless | js tutor, declaring that certain property pur- 
the principal proves that he had notice of chased by him in his name was, in reality, 
the agent’s having failed to account fora purchase made on the joint account of 
the price at the sheriff’s sale. 1b. | himself and another, is a fact admissible in 

| evidence against the children when claiming 

; the whole property ; and when corroborated 
MANDAMUS. | by other evidence, is sufficient to exempt 
. | the possessors of the property from the dan- 

1. A mandamus is the proper remedy ger of eviction by the minors. Guidry v. 
for enforcing the performance of acts on the, David § Collins, 90. 
part of a public officer strictly ministerial,; 6, It is an error to suppose that the law 
and in which there is no discretion vested 'can sanction the perpetration of frauds by 
inthem. Siatev. Bordelon, 68. iminors. Jb. 

2. A mandamus will not be issued to a) 7, Minors are answerable to their tutors 
judge of the district, directing him to grant} for goods furnished by them for a necessary 
an appeal from an interlocutory decree or-| purpose and at a just rate, and which have 
dering the sale of partnership property in a! inured to the advantage ofthe minors. Per- 
suit between partners for a dissolution and | kins v. Bailey, 255. 
settlement of the partnership. Statev. The' 8, The place of the domicil is the proper 
Judge of the Third District Court, 484. _| jurisdiction for the settlement of accounts 

| between tutors and minors; and where a 
| settlement has been made before a court of 


MARRIAGE. | the domicil, it will not be disturbed because 
the expenses of maintenance and education 
See Huseanp anp WIFE. are charged upon the property situated there, 
4 instead of being charged upon property si- 
; tuated elsewhere, especially where no fraud 
MINORS. is shown to have been practised in thus 
charging the expenses. Succession of Mc- 

I. Tutors and Curators of. Gill, 327. 
9. The action of minors against their tu- 





1. Under C. C., art. 330, the tutor is|tors is prescribed by four years from the 
bound to furnish security before taking pos- | majority of the minors. C. C. 356. Judg- 
session of the ward’s estate, and cannot be! ment creditors of the tutors may set up this 
allowed to take possession of the property prescription, even if the tutors themselves 
for the purpose of making an inventory.|do not. C.C. 3429. Ib. 

Succession of Schiltmayer, 64. | 10. Where minors, after becoming of age, 

,2. In the absence of evidence to show purchase property forless than its appraised 
the value of the fruits of property belonging value, on a judgment obtained against their 
ta minors, the tutrix who has acted in good | mother as tutrix, brought an action, alleging 
faith is liable only for legal interest on the | the nullity ofthe said judgment and claiming 
appraised value of the productive property, | a new settlement, they will be compelled, 
and where the tutrix possessed in good | so far as third persons are concerned, to ac- 
faith, as her own, property which in reality | count for the property, so purchased and 
belonged to the minors, she is liable for in-| retained by them, at the appraised value, 
terest only from judicial demand. Young | and not at the price given bythem. Young 
etal.,v. Carl, 412. ‘vy. Carl et al., 412. 








MINORS, IIl.—NEW ORLEANS. 


11. Where a tutor ofa minor employs an 
attorney at law whose services were ren- 
dered principally for the tutor himself, he 
has no right to charge the same to the mi- 
nor. If the services so rendered were in part 
chargeable to the minor, but for aless amount 
than three hundred dollars, the tutor cannot 
give jurisdiction to the Supreme Court by 
mixing up that claim with a claim for a re- 
imbursement of the sum paid for the servi- 
ces rendered to himself. Riddell v. Smith, 
431. 

12. Where the property of minors is to 
he sold to effect a partition, there must be 
an inventory and appraisement of the pro- 
perty, and the sale must be on such terms 
of credit as a family meeting shall recom- 
mend. C. C. 1247, 1263,-1264. Dickson 
applying for a Monition, 754. 

13. Where the heirs of age have sued for 
the partition of property, have proved a sale 
and received their share of the price from 
the purchaser, they will not be allowed to 
oppose the homologation of the sale, it being 
perfect as tothem. Jb. 


MONITION. 


The party making opposition to a mdftion 
is to all Jegal intents the plaintiff, and must 
substantiate his allegations by proof. For- 
tier v. Zimpel, 53. 


MORTGAGE. 


1. Where an instrument is executed in 
the common law form of a mortgage, to wit, 
a sale with an equity of redemption upon 
paying a certain debt, intended to operate on 
slaves in the State of Arkansas, it would be 
valid there only as a mortgage, and cannot 
be regarded in this State as an instrument 
translative of property. Frelson v. Tiner 
& Connery, 18. 

2. A mortgage executed on slaves out of 
this State, has no effect upon the slaves when 
they are brought here, except from the time 
it is duly registered here. Jb. 

3. Certain mortgages had been recorded 
against the insolvent after his failure. The 
syndic made a sale and applied for a certifi- 
cate of the mortgages against the property 
in the insolvent’s name. The recorder of 
mortgages gave a certificate including the 
mortgages subsequent to the failure. Held : 
That the mention in the certificate of the 
subsequent mortgages might be regarded as 
surplusage ; and that under the circumstan- 
ces, the syndic had no right to take a rule 
against the recorder to raise the mortgages 
nunc pro tune. Dorsey v. his creditors, 385. 
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4. A judicial mortgage cannot affect slaves 
not attached to a plantation, and belonging 
toa party residing out of the State, even 
though the slaves be subsequently brought 
into the parish in which the judgment is re- 
corded. In that event, they are to be re- 
garded as movables. Mallard & Armistead 
v. Carpenter, 397. 

5. The Union Bank held a mortgage and 
pledge upon a plantation and the crops, to 
secure the amountdue on a loanon a pledge 
of stock, which was also secured by a mort= 
gage on the plantation. A judgmént credi- 
tor caused the sale of the plantation, and be 
came the purchaser, retaining in her hands 
the amount due to the Union Bank. Ano- 
ther creditor, on a judicial mortgage, 
claimed the proceeds retained by the pur- 
chaser for the Union Bank. It appearing 
from the evidence that the Union Bank had 
received a portion of the crops pledged to it, 
Held: that the bank was bound to apply the 
proceeds to the debt; and the amount thus 
received was to be deducted from the 
amount retained, and applied to the payment 
of the judicial mortgage. Further, that the 
stock of the bank should be sold, and the pro- 
ceeds also applied to the payment of the 
debt due to the bank; and that the surplus 
thus left in the hands of the purchaser should 
be applied to the judicial mortgage. Favrot 
v. Allain, 428. 

6. Where the real owner of property 
suffered one who held a simulated title there- 
to to mortgage it, the property is bound for 
the mortgage; and a purchaser ata sale of 
the property under an order of seizure and 
sale issued on the mortgage, will be pro- 
tected in his purchase, although the real 
owner had establisifed, in a suit commenced 
after the date of the mortgage against the 
mortgagor, that his title was simulated. Le- 
verich v. Toby, 462. 

7. The plaintiff had seized, on an execu- 
tion, property on which there appeared to 
be a mortgage, by the recorder’s certificate. 
He then took a rule against the mortgagee 
to show cause why the mortgage should not 
be cancelled, upon the ground that it was 
simulated. Held: that the validity of the 
mortgage could not be tested in this sum 
mary mode, but that the plaintiff must resort 
to an ordinary action. Morgan v. Winter 
cast, 485. 


- 


NEW ORLEANS. 


1. The city of New Orleans, under the 
act of incorporation of February 17th, 1805, 
did not possess the power of laying a tax ou 
capital employed in traffic; nor did the city 
acquire that power under the act of May 





3d, 1847, for raising a revenue for the State. 
Municipality Number Three v. Johnson, 20. 


107 
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2. The act of May 4th, 1547, to provide 
for the payment of the debts of the munici- 
palities of New Orleans, gave a certain des- 
tination to the sinking fund, by which vested 
rights were acquired that could not, under 
the article 109 of the Constitution of the 


State, be divested by a subsequent act of 


the Legislature. The act of March 20th, 
1850, providing for the liquidation of the 
city debt, gave a different destination to the 
sinking fund, and is, consequently, uncon- 
stitutional. Board of Liquidators v. Muni- 
cipality Number One et al., 21. 

3. Where a person pulls down the barri- 
cades, erected on the streets of New Or- 
leans by a paving contractor, and thereby 
causes the pavement to be injured before it 
is ready for public use, he is responsible to 
the contractor for the damage he has caused. 
Wright v. Abbott, 569. 


4. The commissioners appointed to assess | 


the benefits and damages of opening a street 
in New Orleans, filed their tableaux, which 
was homologated. 
property took a devolutive appeal. The 
city authorities proceeded to open the 
street. The judgment was reversed, on the 
appeal. The party who had appealed then 
brought suit against the municipality, as a 
trespasser, for damages caused to his pro- 
perty by opening the street through it. 
Held: That the municipality, acting under 
a judgment of the court, was not a trespas- 


ser; but as the plaintiff’s property had been 


‘taken without giving him compensation, as 
required by the Constitution, he was en- 
titled to recover such damage as he actually 
sustained. Dussuau v. Municipality Num- 
ber One, 575. 

_5. Under the act of May 4th, 1847, the 
city councils had the power of taxing rural 
property within the limitsof the city, in the 
same manner that urban property is taxed : 
but a distinction between rural and urban 
property was made by the act of March 
18th, 1850. Municipality Number Three v. 
Michoud, 605. 


NEW TRIAL. 


1. Where a judge holding a special court, 
adjourned his court to the first day of the 
next regular term of the court, the time in- 
tervening between the adjournment and the 
nbxt term is not considered as constituting 
judicial days, and a motion may be made for 
# new trial at the next term, provided three 
judicial days shall not have elapsed since 
the rendition of the judgment. Rhodes ei 
al. v. Scholfield et al., 251. 


2. A new trial should not be granted, | 


unless substantial justice requires it; and an 


One of the owners of 


NEW ORLEANS.—OBLIGATIONS. 


NOVATION. 


1. Novation is not to be presumed. The 
receipt of a note or bill for the amount of a 
debt, is not necessarily a novation or extin- 
guishment of the debt for which it is given. 
Marsh and Compton v. Perry, 669. 

2. The plaintiffs sued for a debt alleged 
to be due by a commercial firm, of which, 
the defendant wasa member. ‘The defence 
was, that the debt had been novated by a 
draft which was not produced, and which 
was barred by prescription. It did not ap- 
pear from the evidence, that the name of 
the defendant, or the firm, was on the 
draft. Held: That the debt was not no- 
vated, and that, the draft being barred by 
prescription, the plaintifis were not bound 
to indemnify the defendant against its re- 
appearance. Ib. 


OBLIGATIONS. 


1. An obligation in solido is not to be pre- 
sumed; but the rule ceases where such an 
obligation takes place by virtue of the pro- 
visions of law. Dorsett et al v. Lambeth et 
al., 51. 

2@@ here were two parties who claimed 
the rent froma tenant. He selected the 
party to whom he should make payment, 
taking a bond of indemnity, in case it should 
be decided in a suit then pending that the 
other party was entitled to the rent. It was 
subsequently decided that he had paid the 
wrong party. In settling with the party en- 
titled to the rent, he transferred, in part 
payment, the bond of indemnity he had ta- 
ken from the other party. Upon this bond 
suit was brought. Held: That the bond 
was legal, and that the plaintiffs were en- 
titled to recover on it. Dundas et al. ¥. 
Erwin et al., 185. 

3. A party interrogated on oath must 
| simply confess or deny the fact about which 
‘he is interrogated; but he may also state 
jother facts tending to his defence, provided 
ithey be closely linked to the fact on which 
he has been questioned. If he admits the 
existence of un agreement, which he says 
was afterwards broken by the other party, 
the latter will not be considered as closely 
linked with the admission, but merely the 
affiant’s opinion upon what may be a ques- 
tion of law. C. P. 353. Hoover v. Miller, 
204. ° 

4. A contract by which an heir capable of 
contracting, sells his entire interest in a suc- 








cession to an administrator, is not forbidden 
by law, and is consequently binding on the 
parties. Such a sale differs from a sale by 


application for a new trial should show due | an administrator to himself through a person 


diligence in preventing the causes which 
render a new trial necessary. Taylor vy. 
Sutton, 709. 


interposed, Crow v. Griffin, 316. 
5. The court will not give effect to an agree- 
ment entered into for an immoral and frau- 








OBLIGATIONS.—PARTNERSHIP. 


dulent purpose; but then such fraudulent 
and immoral purpose must be clearly made 
out, and not left to surmise or conjecture. 
This principle has been established in favor 
of public justice, and not for the interest of 
the party who seeks to profit by the acts of | 
his adversary, of which he has been the par- 
ticipant. Denton v. Erwin, et al., 317. 

6. The art. 2080, C. C., if literally con- 
strued, would sanction such palpable injus- 
tice as to render it absurd. Where a joint 
obligor wishes to avail himseif of the defence, 
that the other joint obligors are not sued, he 
should do so by way of exception; stating 
the useful purpose of including the others, 
and that it could be done. Otherwise, the 
plaintiff may take judgment against the one 
befure the court, for his virile share. Brown 
v. Robinson § Hassam, 423. 

7. Where one of several joint obligors has 
removed out of the State, he may be made 
a party toa suit against the obligors by the 
appointment of a curator ad hoc. Ackley 
v. Lyon's heirs, 648. 

8. Where an ordinance of the city of La- | 
fayette, under which a contract for paving | 
was made, allowed five per cent to be re- 
covered from the persons assessed after de- | 
fault, and the Legislature subsequently 
passed an act allowing eight per cent, ouly | 
five per cent can be recovered on that con- | 
tract. Forgay v. Ferguson, 770. 








OFFENCES AND QUASI OFFENCES. | 


See Damaces Ex Dexicro. 


PARAPHERNAL PROPERTY. 


See HusBanp ann Wire. 


PARENT AND CHILD. 


1. Where the father had made a sale of | 
property before the death of the mother of| 
minor children, but the title was not com- 
pleted until after her death, he being bound | 
in law to make the title, the children have | 
no claim for such property as belonging to | 
the community. Cammackv. Daunis, 117. | 

2. Proofof the paternal descent of natural | 
children may be made in the following ways: | 
ist. By allkinds of private writings in which | 
the father may have acknowledged the bas- | 
tard as his child, or may have called it so. 
2d. When the mother of the child was liv- 
ing in a state of coucubinage with the father, 
and resided as such in his house at the time 
the child was conceived. 3d. When the 
father, either in public or in private, has ac- 
knowledged it as his child, or has habitually 
called it so in conversation, or has caused it 





851 


to be educated as such. C. C. 227. Ba 
dillo v. Tio, 129. 

3. Where the alleged father of a natural 
child did not sign the registry of baptism in 
which he is named as the father, and was 
not apprised of the existence of the act, it 
can have no effect against him or his legal 
representatives. Nor does a recital in a re- 
gister of baptism, signed by the residuary 
legatee, stating that the testator was the 
grand-father of the child of the alleged na- 
tural daughter, prove the paternity of the 
daughter even against the residuary legatee. 
Tb. 

4. Natural children cannot take by in- 
heritance the property of a deceased parent, 
unless they have been duly acknowledged ; 
but natural brothers and sisters may prove 
their relation, and inherit from each other, 
although they have never themselves been 
acknowledged by their parents. C. C. 913, 
916. Duprev. Caruthers et al., 156. 

5. A judicial recognition of the paternity 
of «a natural child, never acknowledged by 
the parent, does not entitle the child to the 
inheritance of the parent’s succession. Jb. 

6. The legitimacy of a child born during 
wedlock cannot be contested under any other 
circumstances than those provided for by 
law. C. C. 209, 210, 211. Vernon v. 
Vernon's heirs, 242. 

7. The declarations of the father are in- 
sufficient to bastardize the issue of the mur- 
riage. ‘To rebut the presumption of legiti- 
macy resulting from marriage, the evidence 
must be distinct and clear. Jb. 


PARTITION. 


Where the property of minors is to be 


sold to effect a partition, there must be an 


inventory and appraisement of the property, 
and the sale must be on such terms of cre- 
dit as a family meeting shall recommend. 
C. C. 1247, 1263, 1264. Dickson praying 


| for Monition, 754. 


PARTNERSHIP. 


1. A suit cannot be maintained by one 
partner against another for a portion of spe- 
cific funds, before there is a settlement of 
the partnership. Myers v. Will, 33. 

2. Where a partnership sells an interest 
in a plantation to a third person on credit, it 
being stipulated the share of the third per- 
son in the profits shall be applied to the pay - 
ment of the price of his purchase, the trans- 
action will be regarded, not as creating a joint 
ownership merely in the plantation, but asa 
sale upon condition that the third person's 
interest shall be applied to the payment of 
hjg debt ; and other creditors cannot subject 
that third person’s interest to the payment of 
debts due to them, until the price of the 
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purchase is first paid. 
et al., 80. 

3. Where one member of a firm took a 
note from a customer, payable to himself in- 
dividually, but the note was credited on the 
customer’s account in the books of the firm 
fifteen months before the death of the part- 
ner to whom it was made payable, it will be 
considered, not as belonging to the heirs of 
the deceased partner, but as partnership 
property, and the liquidating partner has the 
right to sue for and collect the same. Gil- 
lisse v. Gibson, 125. 

4. By buying out the interest of the part- 
ners and receiving the partnership assets, 
the purchaser himself becomes the debtor 
of the creditors of the partnership to the ex- 
tentof the assets. The interest of a partner 
in a firm is his portion of the residuary ex- 
cess of partnership assets over liabilities. 
Perry v. Holloway, 265. 

5. Where a partner in a commercial firm 
obtained the administration for the liquida- 
tion of the concern after the decease of one 
of the partners, and in five years had not ac- 
counted for his administration, upon being 
sued by the administratrix of the deceased 
partner, it appearing that the books had been 
kept by him and were so defectively and neg- 
ligently kept that it was impossible to make 
out a satisfactory statement from them of 
the respective indebtedness of the partners, 
he will be held accountable for the entries 
which appear against him, and will be re- 
quired to furnish satisfactory vouchers for his 
offsets. Leftwitch v. Leftwitch, 346. 

6. Ship carpenters are not commercial 
partners, and consequently are not liable in 
solido, even for a note given for lumber pur- 
chased for carrying on their business. 
Brown v. Robinson §& Hassam, 423. 

7. Where a firm, of which the defendant 
was a member, had placed in the hands of 
the garnishees certain notes which had ori- 
ginally belonged to the defendant, but had 
been by him transferred to his firm, the gar- 
nishees have the right to claim, out of the 
proceeds, a debt due to them by the firm, 
in preference to an attaching creditor on an 
individual debt of one of the firm; but the 
defendant having purchased the interest of 
his co-partner in the concern, the attaching 
creditor has the right to hold any surplus 
which may remain after the debt due to the 
garnishees has been paid. Montross §- 
Stillwell v. Byrd. 518. See 

8. A surviving partner cannot maintain a 
suit upon an obligation for money due to the 


Thompson v. Mylne 





PARTNERSHIP. 


9. Ifany part of the stock of a particular 
partnership consists ‘of real estate, the ar- 
ticles of co-partnership must be in writing, 
and made according to the rules prescribed 
for the conveyance of real estate. Conse- 
quently, in an alleged partnership for plant- 
ing, parol proof is inadmissible to prove a 
partnership in the crops. Gantt v. Ganit, 
677. 

10. The plaintiff claimed to be the partner 





of the defendant in planting, and sued for a 
settlement of the partnership, praying, that 
if the court should decide there was no 
partnership, that he might have judgment 
against the defendant for the hire of his ne- 
groes, during the time they worked on the 
plantation, and for money expended by him 
for the defendant, and for the use of the 
plantation. Held: That the plaintiff, not 
having been able to establish, by legal evi- 
dence, the existence of the partnership 
which was denied, might introduce evidence 
to recover, under the alternative prayer. 


11. The fact of there having existed a 
partnership in commendam between the par- 
ties, does not prevent the plaintiff from re- 
covering of the defendant sums of money 
paid for the use of the latter, and which 
were not taken from, or connected with, the 
partnership. Battaille v. Battaille, 682. 

12. A partnership engaged in running a 
sawmill, buying timber. and manufacturing 
lumber out of it for sale, is a commercial 
partnership. C. C. 2796. Nachtrib v. 
Prague and Sherman, 759. 

13. On the purchase of real property, in 
the name of a partnership, the partners be- 
come joint owners of the property, anda 
creditor of the partnership cannot claim to 
be paid out of it in preference to an ordinary 
creditor. Poydras v. Laurans et al., 771. 

14. The partners of a firm engaged in the 
business of ship carpenters are not commer- 
cial partners, nor are they bound in solido on 
an endorsement of a note in their partner- 
ship name. Lapeyre v. Murphy et al., 
794. 

15. Where in a suit for the settlement 
of a partnership, the accounts have been re- 





ferred to auditors, who agreed in part, but 
disagreed as to some items, and the report, 
| so far as they agreed, was assented to by the 
parties, and the case, as to the matters in 
which they disagreed, was tried by the 
court, after hearing evidence, without objec- 
— having been made, the parties will be 
| considered as having acquiesced in the irre- 





partnership, without making the representa- | gularity ; and one of them cannot be allowed 

to urge the objection, that the matters in 
which the auditors disagreed, should have 
been referred to an umpire, instead of having 
been tried by the court. Bush v. Guion, 
97. 


tives of the deceased partner a party; but 
where the suit is to annul a sale in which he 
has an interest, even of a movable, it can be 
maintained by him alone. Lockhart et gl., 
v. Harrell et al., 530. 


| 




















PARTNERSHIP.—POLICE JURY. 


16. It is a violation of the fundamental 
principles of partnership, to permit one part- 
ner to make a profit, at the expense of the 
firm. by charging more for purchases made 
by him for the firm, than the goods actually 
cost. Jb. 

17. Where in the settlement of a part- 
nership, the partner who had made the pur- 
chases for the firm, being called upon to 
produce the original invoices, produced a 
large number, but not all; and those that 
were produced showed overcharges by him, 
the court was authorized to presume, that 
the,others, if produced, would have shown 
similar overcharges, and to give judgment 
accordingly. 


PAPENT. 
See Lanps. 


PAYMENT AND IMPUTATION OF 
' PAYMENT. 


1. The plaintiffs sold a steamer to A and 
B, for the accommodation acceptances of the 
defendant. They also had the policy for the 
insurance of the boat transferred to them. 
On this policy $1000 were collected, which 
the plaintiffs permitted A touse. Held: 
That the plaintiffs were bound to have seen 
the $1000 applied to the payment of the ac- 
ceptances; and that the acceptor was dis- 
charged to that extent. Tiner and Connery 
v. Maillot, 534. 

2. Where the plaintiffs had carried on the 
business ‘of making advances to a party on 
consignments, payments made to them, in 
the course of that business, will be imputed 
to the mercantile account, and not to a mort- 
gage note held by them on the party. T'ur- 
ner, Wilson & Co. v. Lewis etal., 774. 

3. Proof of payment should not be admit- 
ted, without a plea to that effect. D’Arens- 
bourg v. Chauvin et al., 778. 


- 


PETITORY ACTION. 


See Practice. 


PLEADING. 


See Practice. 


PLEDGE. 


1. The plaintiffs had received of a third 
person, who subsequently became insolvent, 





the negotiable promissory note of defendants | 
before its maturity, as collateral security for | 
a debt due to them. The syndic of the in- 
solvent claimed that the note belonged to the 
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insolvent’s estate, and that, being placed in 
the hands of the plaintiffs merely as colla- 
teral security, they had no right of prefer- 
ence to the proceeds of the note. Held: 
That as no objection had been raised as to 
the form of the contract by which the note 
was placed in the hands of the plaintiffs, and 
no case made out under C. C. art. 1973, by 
which it could be avoided at the suit of cre- 
ditors of the insolvent, the plaintiffs were 
entitled to the note and to judgment against 
the defendants for itsamount. Mallard and 
Armistead v. Aillet and Balsener, 92. 

2. At common law, where a party has re- 
ceived paper as collateral security, he may 
excuse himself from liability for the failure 
to collect, upon showing the insolvency of 
the parties bound by the collateral paper, or 
the inutility of suit; the rule being that the 
pledgee is liable only for the damages sus- 
tained by the pledgor. Grove v. Roberts. 
210. 

3. Where a party receives paper to col- 
lect as collateral security, he is bound to 
show that he has returned it, or used, in 
vain, due diligence to collect it, otherwise, 
he will be liable forthe amount. Stancill v. 
Gilmore and Henderson, 763. 


col 


POLICE JURY. 


1. By the act of 25th of March, 1813, de- 
fining the powers of police juries, they have 
the right to determine how lands situated 
within the points on the Mississippi river 
shall be drained. Walsh v. Arnous, 97. 

2. An act of the Legislature authorizing 
the police jury of a parish to pass all such 
ordinances as they may deem necessary re- 
lative to roads and levees, does not authorize 
them to pass ordinances relative to the man- 
ner in which debts are to be collected, or to 
supply a summary process for the collection 
of debts. Smith v. Hereford, 100. 

3. Unless the Police Jury of the parish 
complies with the necessary legal formali- 
ties as to notice, time of delay, and form of 
proceeding in making an adjudication for the 
purpose of building a levee in front of the 
lands of non-residents, there is no privilege 
upon such lands for the price of the work 
done. Armstrong v. Police Jury of Madi- 
son, 177. 

4. Where the Police »ury has not com- 
plied with legal requisites to give a contrac- 
tor a privilege upon the front lands for the 
price of building a levee, the Police Jury 
will be held liable for the price. Jb. . 

5. An act of the Legislature, authorizing 
police juries to impose taxes, to be assessed 
equally on real and personal property, slaves, 
and any other pyperty, does not authorize 
a police jury to lay a tax on the profession 








a as «gee 





854 POLICE JURY.—PRACTICE, LV. 


or calling of a commission merchant or re- 
tailer. Holmes v. Peitis et al., 400. 

6. The law requires the commissioners 
appointed to lay out a road overa plantation, 
to do so with as little injury or inconveni- 
ence to the owner as is compatible with the 
public interest ; and where this has not been 
done, the courts will compel the police jury 





the plea of res judicata. D' Arenshourg v. 
Chauvin et al., 778. 
Il. Possessory and Petitory Action. 


5. Damages may be allowed in a possessory 
action for a tortious possession. Chinn v 


to observe therule. Fusilier v. Police Jury Blanchard, 66. 


* of St. Mary, 670. 


7. The ordinances and decisions of a po- 
lice jury in refereuce to the Jaying out of a 
public road on the lands of a planter, are not 
final and conclusive. They are subject to 
the control of the courts. Jb. 


POSSESSION. 


1. Possession is a fact and not a right; and 
although resort may be had to the title to 
show the extent of the possession, the fact 
of possession itself must be ascertained with- 
out regard to t® nature of the title under 
which the parties claim. Chinn v. Blanch- 
ard, 66. 

2. The rule, that the possession follows 
the authentic act by which immovables are 


transferred, is a fiction of law, not applicable | 


to a case where the thing sold remains in 
the corporeal possession of the seller, who is 
suffered to act as owner to the injury of a 
third person. Dupre v. Uzec, 280. 

3. The possessor of slaves who was ab 
initio in bad faith, is bound to account for the 
hire of the slaves from the time his posses- 
sion began. C.C. 495, 3415. Rhodes ei 
al. v. Hooper et al., 355. 


PRACTICE. 
I. Pleadings. 


1. A defence should not be stricken out 
on account of the mistake of an attorney in 
pleading compensation for payment, the sub- 
stance of the defence being the same. Col- 
linsv. Pellerin, 36. 

2. Where an error of fact as to the domi- 
cil of a party has been alleged in the plead- 
ings, it may be revoked, even in a suit be- 
tween the same parties, and can have but 
little weight in a controversy in which a third 
person is a party. C.C. 2270. Mallard 
and Armistead v. Carpenter, 397. 

3. An allegation that a party is transferree 


of A and B, is not inconsistent with evidence | 


that he is the assignee of that firm, under a 
voluntary assignment made by them in New 
York, forthe benefit of their creditors. Suc- 
cession of Lauvey 529. 

4. A judgment of non-muit, in a former 
suit, about the same matter, will not sustain 


IIL. Intervention and Third Opposition. 
} 


} 
| 6. Where the defendant, being sued 
, Upon a promissory note, alleged that he 


| had received notice from a third party that 
| half the note belonged to him, and prayed 
‘ that said third party be cited to appear in the 
| suit, the said third party cannot be prevented 
from appearing and filing an intervention, 
upon the ground that ft came too late and 
would delay the progress of the cause. 
Moran, Administrator, v. Le Blanc, 113. 
7. Where a party claims, in a petition of 
intervention filed in a suit on a promissory 
note, to have an interest of one-half in the 
note, his right to recover the same cannot 
| be defeated by the exception that he ought’ 





'to have sued for a settlement of the part- 
| nership, when it does not appear there were 
|any other partnership transactions to be 
| settled. Jb. 


‘ 


| LV. Reconveniion and Compensation. 
| 8. An unliquidated demand cannot com- 
pensate one that is liquidated. Bristow v. 
; Administrator of Erwin, 102. 

9. Compensation must rest on the basis 
| of good faith; and where the party setting 
‘up the same has been guilty of bad faith, 
in acquiring his claim, he will not be allowed 
the benefit of compensation. McKee v. 
Amonett, 207. 

10. In a suit, where the defendant sets 
up a reconventional demand, the verdict of 
the jury, in favor of the plaintiff, covers the 
reconventional demand. If the defendant 
desired a special finding of the jury upon his 
reconventional demand, he should have 
asked for it before the verdict was recorded. 
Theriot v. Henderson, 222. 

11. A party, who has acted in bad faith, 
will not be allowed to set up the plea of 
compensation founded upon another transac- 
tion. Rhodes et al. v. Hooper et al., 355. 

12. The obligation of a bankrupt, prior 
'to his discharge, cannot be offered in com- 
pensation of a debt contracted to him since 
his discharge. Petitpain v. Redeau et al., 
411. 

13. Where the plaintiff sues for a debt 
due to him individually, the defendant may 
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plead in compensation, a debt due to him 
by a commercial firm, of which the plaintiff 
wasamember. Bliss v. Patrick, 546. 


V. Practice Generally. 


14. Where the plaintiff has denied his 
signature to an act of sale, after it is proved, 
fie will not be allowed to prove that the sale 
was not a real contract. Welsh v. T'erre- 
bonne, 78. 

15. Where the plaintiff has kept his ac- 
counts and given receipts so carelessly that 
it is impossible to ascertain, with certainty, 
the amount due to him, the judgment of the 
district court, giving him Jess than he claims, 
will be affirmed. Moreau v. Blanchard, 
101. 

16. The defendant should be allowed to 
file an answer pleading the general denial, 
even after the plaintiff has moved to confirm 
a judgment by default, if it produces no de- 
lay inthe wial of the cause. C. P. 314. 
Moran and White v. Tanner, 119. 


17. The objection that a suit is on a con-|* 


tract, and that the defendant is not entitled 
to recover on a quantum meruit, is one which 
should be made before the evidence is in- 
troduced to establish the quantum meruit. 
Cairy v. Randolph, 202. 

18. A suit may be maintained on a build- 
ing contract, although the work be defective 
or unfinished, and the remedy of the de- 
fendant, in such a case, is, for the reduction 
of the price agreed upon to the extent of the 
damages sustained by reason of the defec- 
tive performance of the work. Jb. 

19. A joint proprietor, or heir, or co-par- 
cener, can maintain a petitory action for the 
whole undivided property, against a mere 
possessor without title. Pierson v. Grice, 
232. 

20. Where the heirs or representatives 
of a deceased person pursue a suit, which 
had been commenced by the deceased, it is 
considered rather as a new suit, than as an 
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23. A person in possession of movable 
property, may be sued personally for the 
same, although the defence sets up that the 
defendant is administratrix, and holds the 
property as a part of the succession. War- 
ren Vv. Saltenberer, 351. 

24. This case was submitted to a jury, 

without argument of counsel. Upon the 
jury returning and requesting argument, it 
was agreed the case should be argued on 
the following morning. On that morning, 
one of the counsel of record for the plaintiff, 
fell sick. Another counsel for the plaintiff 
was present, who moved the postponement 
of the trial, on account of the absence of his 
associate counsel. It being the last day 
of the jury term, the court refused the 
postponement, and the case was left with 
the jury. Held: There was no error in 
the refusal of the court to postpone the trial, 
on account of the absence of one counsel, 
when another, on the same side, was pre- 
sent. Graham v. General, Mutual Insu- 
rance Company, 432. . 
25. Where a defendant holds money, 
which is claimed by other persons than the 
plaintiff, his proper course is to pay the 
money into court, and not to enjoin the 
plaintiff, and thereby delay the, payment of 
the money. If he does so, he will be liable 
to the plaintiff for damages, in case the in- 
junction be dissolved. Rathbone v. Ship 
London et al., 439. 

26. Where an amended*petition was un- 
necessary, because the evidence to sustain 
it could have been properly introduced un- 
the original petition; Held: ‘That the filing 
of the supplemental petition afforded no 
good ground for a continuance, on the part 
of the defendant, and that the case was pro- 
perly tried, without any answer to the sup- 
plemental petition on the part of the defen- 
dant. Lockhart et al. v. Harrell et al., 
530. 

27. Where a party has himself opposed 
a motion to rescind an order of cumulation 
of two suits, he cannot complain of the or- 





amendment, and should be done by petition 
and citation, and an issue made upon new 
pleadings, before proceeding to trial. Rhodes 
et al. v. Scholfield et al., 251. 

21. The silence of a party, who happens 
to be in court during the absence of his 
counsel, will not be considered as implying 
the consent of the party to the proceedings, 
which may be carried on in his suit. 0. 

22. Where a judgment has been obtained 
in another State, and the party plaintiff 
brings suit in this State, for the orignal cause 
of action, he must show the invalidity of the 
judgment previously obtained, or the court 
will presume it is correct, and that the 
cause of action has been merged in the 
judgment, and the plaintiff will be ‘non- 
suited. Wetmore v. Dain, 292. 


. 


der of cumulation. J6. 
| 28. A party who sues in a representative 
(capacity, as executor, is only required to 
| prove the capacity in which he acts, when 
‘it is specially denied. Going to trial on the 
merits, without putting at issue the capacity 
of the plaintiff, implies an admission of it by 
the defendant. L£recutors of Haggerty v. 
| Powell, 533. * 
| 99, A service of citation, by leaving it in 
the hands of a free white person who is 
named, over fourteen years of age, residing 
at the last place of domicil of the defen- 
idant, he being absent, is a good service. 
Collins and Gilmer v. Walling, 702. 

30. Anattorney to represent an absent de- 





‘ fendant died, after putting in an answer pray- 
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ing for a jury. Another was appointed; but | evidence as will bar prescription, unless the 
the minutes of the court were so defectively | credits are proved to have been paid. Suce- 
kept, that they did not show his acceptance | cession of Stocking, 229. 

of the appointment, or that he wag present; 6. One may prescribe for property be- 
at the trial. The case was tried without | yond the true limits of his land by thirty 
a jury. Heid: That the record did not, years’ possession. C.C. 848. Frederick: 
show that the prayer for a jury had ever|v. Brulard, 382. 

been waived. Fellowes, Johnson & Co. v.| 7. The defendants had contracted to fur- 
Reid, 724. nish their notes, payable at one, two, three, 

31. Where a judge made an appointment | four and five years, but did not do so, and 
of a curator ad hoc, and afterwards recused the plaintiffs, after a lapse of twelve years, 
himself from trying the cause, on account, brought suit against them. Held: That 
of having been of counsel in the case. Held: | the action was barred by prescription. John- 
That the appointment is not valid. Jb. | son &* Erwin v. Peters § Millard, 481. 

32. Where a fine is imposed by anor-| 8. Where a party sells property, stating 
dinance of a police jury for the commission | that he sells ‘de bonne fot et sans titres,” 
of certain acts, any one injured by a person | the purchaser does not acquire such a right 
violating the ordinance, bas a right of action | as to be the basis of ten years preseription. 
for the damages, independent of the fine! Duplessis v. White, 514. 
imposed; and a judgment previously ren-| 9. Where wood-land lying between two 
dered against the offender is no bar to such | tracts of land, the ownership of which is dis- 


an action. Miles v. Craig, 753. 

33. The law. gives to the district court | 
a discretion in”ranting a continuance, and | 

judgment will not be reversed, because a: 
continuance was refused, unless the erro- | 
neous exercise of that discretion is manifest. | 
Cobb v. Franks et al, 769. 

34. Where the defendant dies during the | 
pendency ofa suit, it is the better practice | 
to transfer the suit to the court in which 
the succession is opened. Anderson v. Ir- 
win et al., 793. 


; 
PRESCRIPTION. 


1. Where the defendant was indebted to 
the plaintiff, for which sum the plaintiff 
drew bills upon the defendant, which were 
accepted by him. but not paid, the plaintiff 
being under the necessity of taking up the 
bills as drawer, the defendant is liable to the 
plaintiff for the orginal account, although it 
appears to have been settled by the accep- 
tances; and the claim is not barred by five’ 
years prescription. Lacy v. Hall, 1. 

2. The plea of prescription of one year, 
bars the action forthe rescision of the sale 
of a slave, upon the ground of the slave be- | 
ing addicted to running away, unless it is 
proved the vendor knew of the existence of 
the vice at the time of the sale, and neglected | 
to declare it to the purchaser. C. C. 2512. | 
Romer v. Woods, 29. 

3. Proceedings under an order of seizure | 
and sale, which are litigated® by the defend- | 
ant, suspends prescription. Fortier v. Zim- | 
pel, 53. 

4. Prescription does not run against mi- | 
nors, except in certain cases specified by 
law. C.C. 3505, 3519. Verret v. Beran- | 





ger, 109. | 


5. The endorsement of credits on a pro- 


puted, has not been possessed or enclosed 
by either, both having been in she habit of 
cutting wood from it, neither of the parties 
can claim by prescription. Duplessis v. 
Miller, 683. 

10. The institution of a suit in Texas, for 
property which was’ subsequently removed 
to Louisiana and sold, is an interruption of 
prescription in Louisiana, if the suit in Texas 
has never been abandoned. Rhinehart, 
Ex’r. v. Doswell, 766. 

11. A purchaser of property in Louisiana, 
which had been removed from Texas, where 
there was a suit pending for it, will be regar- 
ded as a possessor in good fuith, unless he 
had notice of the suit in Texas. Jb. 


PRIVILEGE. 


1. Under C. C. art. 2746, the furnisher 
of labor and materials for the construction 


| of a house, has no privilege for the sum of 


$556 55, unless there was a written con- 
tract duly registered. Spencev. Brooks, 63. 

2. Privileges are stricti juris, and only to 
be allowed in cases expressly provided for 
by law. C.C. 3152. Guion, Beck et al. 


|v. Brown, 112. 


__ 3. Where a person employs a clerk by 
the year, and during the year causes that 
clerk to post up the books of another com- 
mercial house, he has no privilege upon 
the effects of that commercial house for the 
services of theclerk. The clerk himself has 
no privilege because he was not employed 
by that house. The employer has no privi- 
lege, because he was not aclerk. Ib. 

4. A workman is not entitled to a privi- 
lege upon asuccession for his services un- 
less the things upon which he worked exist 
at the time of the decease of the testator; 


missory note within five years, is vot such and to entitle him to a privilege on the funds 
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to be distributed, it must appear that they 
are the proceeds of the sale of the things 
worked upon by him. C. C. 3184. Suc- 
— Stocking, 229. 
. The privilege accorded by art. 3175 C. 
C., * supplies or provisions furnished to 
the debtor or his family, does not apply to | 
such supplies when furnished to a hotel. | 
Cook §: Morehouse v. Dodge §; Johnson, 275. | 
6. Servants employed in a large hotel are) 
not entitled to the privilege allowed by art. 
3172C. C. 


That article applies only to such | 


\ 
, 
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| 2. Carrollton Bank v. Winthrop, 5th Ann. 

ls6, ‘aflirmed. Ib. 

| 3. The public have the right to use the 
| banks of navigable rivers, but this right does 

|not authorize the permanent location of a 

| dry dock in front of the land owned by ano- 
ther person. Jb. 


QUASI CONTRACTS AND OF- 
FENCES. 


See DamacEs. 


servants as are employed in the service of a | 


family or the private establishment of a per- | 


son keeping house. Jb. 
7. A vendor who signs an act of sale made | 


QUO WARRANTO. 


On an application for a quo. warranto 


by the vendee, warranting the property free | against the defendant, and the Third Muni- 
from all incumbrance, is estopped from \cipality, upon the ground that the defendant 
claiming the vendor’s privilege upon the pro- | continued to usurp and hold the office of 
perty so re-sold. Rogers v. Chandler et al., , school teacher in the Third Municipality, to 
349. | which the relator was entitled, and a decree 
8. The privilege allowed by the act of that the relator be restored to the office, the 
1843, on the crop for supplies furnished to a | judgment of the district court decreed that 
plantation, extends only to such asare neces- | the defendant was not entitled to the office, 
sary forthe plantation. Itdoes not embrace | and that the relator was. “Weld: That as 





supplies furnished for the use of the planter 
or his family, beyond plantation fare ; and, 
consequently, does not embrace cogniac, 
annisette, cigars orice. Hollander v. His 
Creditors, 668. 


9. The privilege allowed to overseers on | 


the crop is superior to that of the furnisher 
of supplies. Jb. 

10. The privilege for rent due, is entitled 
to a preference over that of an attaching 
creditor. Harmanv. Juge Fils § Co. 768. 


PROCURATION. 
See MAnpare. 


PROMISSORY NOTES. 


Sree Brits or Excuance, Xc. 


PROVISIONAL SEIZURE. 


See SEQUESTRATION. 


PUBLIC THINGS. 


1. Our laws secure the public use of the 
banks of navigable rivers, and within the in- 
corporated limits of towns, the municipal 
government is authorized to regulate that 
use; but their regulations must be in fur- 
therance of the public use to which the 
banks are subjected, and cannot be taken 
advantage of for the purpose of forever en- 
joying the property of the riparian proprie- 
tor, which is not necessary for public use. 
Heirs of Duverge v. Salter and Marcy, 
450. 


there was no decree restoring the relator to 

his office, or vacating the appointment of the 
defendant, the judgment could not be exe- 
cuted, was not in conformity to law, and 
could not be appealed from. To have en- 
titled the parties to an appeal, the judgment 
should have conformed to C. P. art. 870, ¢/ 
seq. State v. Cooper, 38. 


RECORDING MORTGAGES AND 
CONVEYANCES. 


1, Where a purchaser acquires property 
which is divided by the boundary line be- 
tween two adjoining parishes, and registers 
his purchase in one of the parishes only, 
the part lying in the other parish is liable to 
seizure by a creditor; especially if it is not 
proved he had notice of the sale. Dooley v. 
Delaney, 67. 

2. The vendor of an immovable, or slave, 
only preserves his privilege on the object 
sold, when he has caused his act of sale to 
be duly recorded in the office for recording 
mortgages. C.C. 3238. This requisition 
of the law is not dispensed with by proving 
that the person contesting the privilege had 
notice of the sale. White v. Union Bani: et 
al., 162. ° 
3. It is not sufficient for a person holding 
a mortgage or privilege to deposit the acts 

to be recorded with the recorder of mort- 
gages; he must see that they are recorded ; 
otherwise the mortgage or privilege will not 
avail against innocent third parties. Jb. 
4. Where the vendor takes a mortgage, 
‘to secure the payment of the price of sale, 
upon other property than that sold, in order 
‘ to be entitled to the vendor’s privilege, if the 
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act itself be not recorded in full, the in-| ROADS. 
scription of the act must state the existence | 

of the privilege, so as to show the intention | See Levee anv Roaps. 


of the creditor to inscribe it. Rogers v.. 
Chandler et al., 349. 

5. It is not required in the recording of SALE. 
ee my acts of mortgage be in-' 
scribed in full. It is sufficient if the regis- ’ re TDs = 
tration contains all that it is essential for the. I. Causes of Nullity and Recision of 
public to know. Succession of Pate, 241. | Contract. 

6. The registration of a mortgage will not | 
be affected with nullity because the recorder} 1. Where slaves sold remain in the pos 
has not complied with the directions of the | session of the vendor for nine years after 
law as to the manner in which the book of the date of the act of sale, before they are 
record has been paraphed and bound. /b.| delivered to the vendee, the sale will be 

7. Neither the bankruptcy of the defen-| presumed to have been simulated, unless 
dant, nor the institution of an hypothecary the presumptions established by art. 2456, 
action before the expiration of ten years,|C. C. are rebutted by evidence. Bernard, 
from the date of the recordation of a mort-|/. w. c. v. Auguste, f. m.c., 24. 
gage, dispense with the reinscription of the| 2. Where one brother sold his interest in 
mortgage within the ten years, so fur as/a steamboat to another brother, who was 
third possessors in good faith are concerned. | merely a clerk destitute of means, without 
Hyatt v. Gallagher et al., 321. ‘the ability to have made the cash payment 

8. The only inscription of a judicial mort- | acknowledged to have been received, and the 
gage which binds slaves, is one in the parish | vendor remained in possession, it will be 
where the owner is domiciliated, unless, presumed that the sale was simulated. Vio- 
they he attached to a plantation; in which | lett ¢¢ al. v. Fairchild et al., 193. 
case, the mortgage may be recorded in the| 3. Where the seller remains in possession 
parish in which they are situated. C. C. | of slaves sold, and a creditor attacks the sale 
3318. Mallard and Armistead v. Carpen-| upon the ground of simulation, the burthen 
ter, 397. of proof to show the reality and good faith 

9. When the inscription of a onamanlel the sale is thrown upon the purchaser. 
upon slaves has once been properly made, it; Nichols §; Co. v. Botts et al., 437. 
remains binding, notwithstanding the subse-| 4. Suits toannul sales on account of frau- 
quent removal of the slaves. Jb. _dulent preferences of one creditor over others, 

10. Wherea person acting as agent, buys must be brought within twelve months 
property for his principal in his own name, , from the date of the sale. Rathbone § Co. 
without stating the agency, the effect of the |v. Ship London and owners, 439. 
title when recorded, is to make the agent the! 5. Anadministrator has no right to bring 
owner, so far as third persons are concerned. | a revocatory action to annul a sale of prop- 
The only cases in which there has been any | erty which had been made by the intestate, 
exception to the effect of the registry laws, | unless there be creditors who have been in- 
are those of gross fraud on the part of the ,jured by the sale. Berens v. Dupre et al.. 
subsequent purchaser. Poydras v. Law- | 494. 


rans et al., 771. ' 6. The only ground on which a creditor 
,can attack a sale made by his debtor is, that 
REDHIBITION. jhe has been injured by it. 5. 
7. Every fraudulent device, contrivance 
See Sate, III. or artifice, by which a creditor may have 


been injured, and from which a fraud upon 
his rights is practised, may be remedied by 
REGISTER OF CONVEYANCES. _ the action of creditors in avoidance of con- 
, tracts, provided by the Civil Code. Séone 
_& Co. v. Kidder, Deshon & Co., 552. 
See Recorper, Xe. 8. Under arts. 1972 and 1973, C. C., the 
| plaintiff is entitled to the alternative remedy, 
,of either having the sale annulled, and the 


RELEASE OF DEBT. ‘property applied to the payment of his de- 
ve, mand; or, judgment for his debt, against 
— Remisston or Dest. the possessor of the property. /b. 


9. The chapter of the Civil Code regulat- 

. \ing the revocatory action, is not applicable 
RETROCESSION, to cases of simulation. In cases of simula- 
» ; tion the sheriff may seize, notwithstanding 

See Saxe, VII. the apparent transfer of the property by the 
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defendant in execution. Emswiler v. Bur- 


ham, 710. 
10. Fraud may always be proved in sup- 


port of the allegation of simulation in the | 


transfer of property. Ib. 

11. A saleof all ofa person’s real and per- 
sonal estate, is nota sale in the usual course of 
business. Where such a sale is made by a 
married man to an unmarried brother, who 
was his clerk and wholived with him, follow- 
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| same being public land of the United States. 
The land was subsequently entered by a 
‘third person. Action was brought against 
the administrator for the price paid by the 
plaintiff, and for the value of the improve- 
ments as damages. Held: The plaintiff 
could only recover the price he had paid, 
with interest from judicial demand. Cloud 
v. Whitlow, 743. 

18. Where a debtor in insolvent circum- 


ed by no apparent change of possession, the | stances transfers all his remaining property, 


onus of proving the reality of the transaction | 
is thrown upon the vendee. Jb. 

12. Tue plaintiff had purchased a tract of | 
land in the name of his two minor children, 
reserving the usufruct to his wife during: 
her life. A creditor, who had obtained | 
judgment against him prior to the date of, 
the purchase, caused the land to be seized! 
on execution. There was no satisfactory 
evidence that the plaintiff was indebted to | 
his children. Held: That the purchase of! 
property, in the name of his children, was a | 
simulation, which the creditor might disre- | 
gard, and cause the property to be seized. 
Frazer v. Pritchard, 728. 

13. Where the vendor remains in posses- 
sion of the property sold, there is reason to} 
presume the sale is simulated with respect , 
to third persons. Hall v. Hill, McLean § 


Co., 743. 
Hl. Warranty. 


i4. Where the purchaser at sherii’s 
sale was aware of the character of the title 
aud the antecedent litigation attending it, he 
cannot, by rule against the sheriff, have the 
price retained until he is secured from the 
danger of eviction in consequence of certain 
suits claiming a judicial mortgage on the. 
property. Squier v. Stockton, 32. 

15. The purchaser of property upon 
which there exists a tacit mortgage in favor 
of minors, of which he was not aware, and | 
in consequence of which he apprehends an 
eviction, has a right to demand security 
against the danger of eviction before he cxn 
be compelled to pay the price. C. C. 2535. , 
Cammack v. Daunis, 117. 

16. The principle, that, when a purchas- 
er, who has received possession from his 
vendor, buys afterwards an outstanding and 
superior title, and thus perfects the title, the 
second purchase will inure to the vendor’s 
benefit, so that his liability as vendor will be 
restricted to the amount so expended, is not 
upplicable to a case where the vendor never 
had possession, and where he was aware of 
the adverse title, and knew he was selling 
what belonged to another. George v. Roach, 
285. 

17. The deceased had sold a tract of land to 
the plaintiff, for which he had no title, the 


consisting principally in stocks, to a brother 
residing in a distant State, who had. never 
before engaged in stock speculations, taking 
the purchaser’s notes for a large amount of 
the price of the sale, it will be regarded as 
a transaction not in the usual course of trade, 
and, so far as creditors are concerned, will 
be annulled. Bank of Mobile v. Harris. 
811. 

19. The debtor who sells the whole of 
his property to the prejudice of his creditor, 
is presumed to do it with the intention of 
defrauding him; and a purchaser who know- 
ingly aids the debtor in carrying out that in- 
tention, will be considered as a party to the 
fraud, and the property so conveyed be made 
subject to the claims of the creditors of the 
insolvent. The purchaser in such case, 
upon the annulment of the sale, will be en- 
titled to a restitution of the price, only so 
far as he can prove it has inured to the 
benefit of the creditors. Jb. * 


Lil. Redhibition and Action quanti 
menoris. 


20. ‘The plea of prescription of one year 
bars the action for the rescision of the sale 
of aslave, upon the ground of the slave be- 
ing addicted to running away, unless it is 
proved the vendor knew of the existence of 
the vice at the time of the sale, and neglec- 
ted to declare it to the purchaser. C. C. 
2512. Romer v. Woods, 29. 

21. The action to recover the price given 
for a slave which had died of a redhibitory 
vice, is not barred by one year’s prescription 
where the defendant was absent from the 
State during the greater portion of the year. 
Sargeant v. Slatter, 72. 

22. The term Leprosy, used in the arti- 
cle 2502, prescribing the absolute redhibitory 
vices of slaves, does not apply to mere cuta- 
neous diseases, which are not shown to be 
incurable, and which do not materially affect 
the value of a slave, although such diseases 
may be styled leprosy in the more general 
signification of that term. Walkerv. Fer- 
riere, 278. 

23. Where a slave was unsound and go 
unfit for the ordinary uses for which slaves 
are purchased, it could not be supposed a 
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party would Lave purchased him if he bad | 


known his true condition; the sale should 
be annulled, and judgment given for the 
price, with interest from the date of the 
sale. C. C. 2496, 2451. Lombard v. Jacobs, 
396. 

24. The sale of a slave cannot be annulled 
for the redhibitory vice of running away, 
where the vendor informed the purchaser 
of the vice at the time of the sale. C.C. 
2498. Hough v. Vickers, 724. 


[V. Judicial and Forced Sales. 
? 


25. A third person cannot stand in judg- 
ment for the purpose of avoiding a judicial 
sale on account of informalities, of which 
the judgment debtor does not complain, 
without showing he has been injured by it, 
and without securing both the debtor and 
the seizing creditor against any loss which 
may result to them in consequence of the 
proceeding. Fortier v. Zimpel, 53. 

26. Where the plaintiff sues to annul a 
sheriff’s sale of his property after it has 
been re-sold at private sale to a bond fide 
purchaser, upon the ground of informalities 
in the mode of appraisement, he must show 
injury to himself in consequence of the in- 
formalities, and furnish security to warrant 
that the property, if re-sold, would bring a 
higher price than it did at the sale which is 
sought to be annulled. Copeland v. Labatut 
et al., 61. 

27. The deputy sheriff is authorized to 
administer the oath to the appraisers of pro- 
perty sold at sheriff’s sale; and the law 
does not require that the appraisers, if ac- 
quainted with the property, should person- 
ally inspect it for the purpose of making 
their appraisement. Jb. 

28. Where an injunction is obtained upon 
the ground of there having been no appraise- 
ment of the property about to be sold, the 
evidence must show that the sale was one 
in which an appraisement was necessary, 
otherwise the court cannot say whether it 
may not be a sale on a twelve months’ bond. 
Wallis v. Thomas et al., 76. 

29. It is not a material objection to an 
advertisement of a sheriff’s sale, that the 
advertisement is signed by the deputy sher- 
iff. Ib. 

30. If, after a sheriff’s sale is made, but 
before the price is paid, the sheriff discov- 
ers that the property was not legally adver- 
tised, he may re-advertise and sell the pro- 
perty again, and the last purchaser will be 
entitled to the property. Copley v. Robert- 
son, 181. 

31. Where third persons seek to annul a 
Judicial sale on account of informalities, it is 


University of 


HIV. #icnict® 
essential for them to show they have been 
injured by the sale, otherwise they have no 
right to interfere with it. Leblanc et al. y. 
Dubrocaand Wife, 360. ; 
32. A constable had seized a slave upon 
which there were prior special mortgages 
for more than his value. On the day of 
sale, the mortgagee made a verbal consent to 
the sale upon the condition, that the consta- 
ible should hold the proceeds until other 
property included in the same mortgage was 
discussed. Held: That as the judgment 
debtor did not consent to this arrangement, 


* | the sale was invalid, although the other pro- 


perty, when sold, actually more than paid 
the mortgagee. Jure v. Balletin, 394. 

33. Where property seized on execution 
is not sold, because the sum bid does not 
exceed the amount of prior special mortga- 
| ges, the seizure is not thereby released. If 
the property be real, the rents are to be 
collected by the sheriff and applied to the 
|execution ; or if it be slaves, the judgment 
|creditor may arrange to be subrogated to 
the rights of the mortgagees. Jb. 

34. Informalities in the advertising or 
manner of making a sheriff’s sale are barred 
by five years’ prescription. Riddell v. Ebin- 
ger, 407. 

35. Judicial sales ought not to be annulled, 
unless at the instance of a party who has a 
right to sue for their rescission, and who 
can show an injury resulting to him from the 
sales; and without a previous proffer of full 
indemnity to the bond fide parties, whose 
interests are to be affected by the judg- 
ment. Stockton v. Dqwney, 581. 

36. The plaintiff sued the defendant to 
annul a sale made to him by his father-in- 
law, about a month before the death of the 
latter, upon the grounds of the insolvency 
of the father-in-law, at the time of the sale, 
and that the sale was fraudulent, having 
been made without consideration. The in- 
solvency of the father-in-law was proved. 
Held: That the defendant was bound to 
prove the consideration, and having failed to 
do so, the sale was null. Birdsalev. Lakey, 
646. 

37. The purchasers at sheriff’s sales 
are presumed to take notice of the judgment 
on which property is sold, but are not bound 
to know the entries on the minutes. Girard 
v. Hirsch et al., 651. 

38. Where the sheriff has seized and sold 
on execution, property which did not bring 
the amount of prior special mortgagees, the 
sale is not an absolute nullity. It may be an- 
nulled at the suit of a prior mortgage, or the 
defendant in execution; but thifd persons 
cannot treat it as a nullity, and, until the 
sale be set aside by judgment, it cannot be 
treated collaterally as a nullity. Lawrence v. 
Birdsale, 688. 
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39. The plaintiff held several mortgage | voluntary act of the parties, where the rights 
notes on J. R. Beard, one of which he en- of third persons are not prejudiced thereby. 
dorsed to a third person. The endorsee, , 1b 
not having an authentic transfer, took out | 46. Whenever a cause of resolution of 
executory process in the name of the plain- | contract exists, a party may do that volun- 
tiff, without his knowledge, and had the) tarily which he can be compelled to do by 
mortgaged property sold. The defendant} suit. No one is compelled to defend 4 suit 
became the purchaser of the property. The| unjustly, and any consent judgment has no 
plaintiff, alleging that tie property had been | greater effect than a transaction which third 
sacrificed, to the injury of his rights on the | parties may have set aside upon the grounds 
other mortgage notes, and that the suit in| of collusion and fraud. Jb. 


his name was unauthorized, brought suit to 
annul the whole proceedings. Held: That 
the endorsee had the right of demanding an 
authentic transfer of the note, which would 
have enabled him to have taken out the ex- 
ecutory process in his own name ; that his 
not having done so, was an irregularity, 
but was uot sufficient cause for annulling thé 
sale, especially as the purchaser was igno- 
rant of the irregularity. Blood v. Vollers | 
et al., 784. 





} 
) 


} 
{ 


V. Sales at Auction. 


40. Where the purchaser at auction of | 


47. Where a party to an agreement, for 
the purchase of certain merchandise, re- 
fuses to accept the delivery, the other party 
wishing to affirm the sale, and to recover 


| the price, must show that he tendered the 


delivery of the articles at the time and place 
stipulated in the agreement. Benton v. Bi- 
dault & Co., 30. 

48. Where the vendee refuses'to accept 
the delivery, and the vendor wishes to have 
the thing sold at the vendee’s risk, a private 
sale is not the proper mode of ascertaining 
the loss. Jb. 

49. The act of Congress, passed in 1847, 
prohibiting the sale of any soldier’s claim to 
military bounty land, prior to the issuance 


real property, deposits the price with the, of the warrant, was intended to protect 
notary, before the act of sale is completed, | the soldier from improvident sales. If the 
the money so deposited is at the risk of the | Soldier be satisfied with the sale he has 
purchaser. C. P. 407. C. C. 2163. But} made, the purchaser cannot refuse the pay- 
if the vendor consents to consider the! ment of the price upon the ground of the 


risk. Breen v. Schmidt, 13. 





money so deposited as payment, it is at his | illegality of the transaction. Even if the 
| soldier disaffirmed the sale he would be 
| compelled to restore any portion of the price 
he may have received. Dupre v. McCright, 
, 146. 
| 50. Where a person entrusts to a mer- 
, chant engaged in trade in Western produce, 
on his own account, and also as a factor, a 
|sum of money to be invested in whiskey, 
and the merchant accordingly buys and 
keeps stored, in his own name, a large 
' quantity of the article, giving the party thus 
advancing a memorandum of the purchase, 
which he neglects having placed to his ac- 
count in the warehouse, the merchant, hav- 
ing the indicia of ownership, will be regard- 
ed as the real owner, so far as third persons 
are concerned. Fullerton v. Kennedy and 
Foster, 312. 

51. The purchaser of property is pre- 
sumed to acquire all actions appurtenant to 
the property, and necessary to its perfect 
enjoyment; but, as to damages, actually 
suffered by the vendor, before the sale, they 
are personal to him, and cannot be recovered 
by the purchaser, without an express subro- 
gation. Clark v. Warner & Co. etal., 408. 

52. The plaintiff sold the defendant a 
quantity of salt, which, at the time, was 
afloat, and to arrive ata future day. When 
the salt arrived, the defendant received it 
without objection, and then refused to pay 


41. Where a house and lot are sold at 
auction, after advertisement, the vendor is 
not bound by representations made by the 
auctioneer on the stand, unless they are ra- 
tified by the vendor; the advertisement be- 


ing the only representation by which he is | 


bound. Poree v. Bonneval, 386. 

42. The second section of the act of 2lst 
March, 1850, forbidding an auctioneer to 
authorize any person to act as his substitute, 
does not prevent an auctioner from employ- 
ing acrier, provided the auctioneer superin- 
tends the the sale in person. Jb. 


VI. Sale Generally. 


43. Although an act be in the form of 
asale, yet from the circumstances and the sti- 
pulations it contains, it may be manifestly a 
retrocession. Chretien v. Richardson et 
al., 2. 

44. A resolutory condition is implied in 
all commutative contracts, and the effect of 
the dissolution of the contract is to place 
matters as though the contract had never 
existed. The vendor takes back the thing 
sold, free from all mortgages resulting from 
the possession of the vendee. 1b. 

45. A retrocession may be made by the 











862 


SALE, VI SEQUESTRATION 


the price, on the ground that the salt wes | had brought an action in affirmance of the 


damaged. The damage consisted in the! 
sacks having been blackened by stowage, | 
with coal or other black substance. Held: 
That as the injury was apparent, and the 
purchaser had received the salt,withoutthere | 
am been any fraud or concealment on | 


'sale, judgment 
against him. 
523. 

58. Michael Lyons left to his wife the 
usufruct of certain property. His heirs 
|agreed to give her ten per cent on the value 


was properly 
Bienvenu v. Citizens’ 


entered 


Bank, 


the part of the seller, he was bound to pay| of the property in lieu of her rights of usu- 


the price. Holland v. Toole, 426. 


53. The payment of a sound price enti- | 


tles the purchaser to a sound article. Fos- 
ter & Co. v. Baer.et al., 442. 


54. Where pork was purchased in New} 


| sold. 


'fruct. A sale of the property was contem- 
plated; but owing to the neglect of the heirs, 
a portion, viz, a dwelling-house, was not 
The house was subsequently de- 
| Stroyed by fire, on which account the heirs 


Orleans to be shipped to Boston, which, Gf} claimed an exemption from the payment of 


its arrival at the latter port, was found dap i-|the ten per cent. 


aged, and sold at a loss, it appearing a 


the evidence that it was damaged when sold ment of the stipulated interest. 


in New Orleans, the purchaser is entitled | 
to a deduction of the price, the amount of | 
which is to be ascertained by the difference | 
between the price for which it was sold, 
and the market price of the article in New 
Orleans, at the date of the original sale. Jd. 


55. Where an executrix was also sole | 
heir, her selling the property of the succes- | 


sion at private sale will be regarded as an 
acceptance of the succession as heir; 


just title. Duplessis v. White, 514. 
56. A purchased through B, and in his/! 


and | 
the title conveyed will be considered as a. 
| knowledge of the plaintiff. 


Held: That the heirs 
were not thereby exempted from the pay- 
Ackley v. 
| Lyons Heirs, 648. 

‘59. The defendants purchased a quantity 
‘of gunny bags and mess pork, for and on 


‘account of the plaintiff, giving their own 
| note in payment of the price. 
| were to be sold under 


The articles 
directions of the 
plaintiff, and the proceeds applied to the 
payment of the notes which had been given 
by the defendants. Before the expiration 
of the time agreed upon, the defendants 
sold the gunny bags and pork. withont the 
The plaintiff 
demanded the gunny bags and pork. The 


name, a quantity of whisky ; ; and although | defendants offered to replace them with 


B was himself a dealer in the article, per- 
mitted it to remain in his name und posses- | 
sion with all the indicia of ownership. 
obtained for himself large advances on the , 
whisky from third persons, giving a receipt, 


in which he acknowledged to hold the whis- | 


ky on storage for the persons who made the 
advance. During the absence of B, A de-! 
manded possession of the whisky, which the | 
clerk of B delivered to him, considering him | 


| other articles of a similar quality. Held: 
That the defendants were liable to the plain- 


B | tiff for the damages he had sustained by 


their having sold the articles. 
and Stebbins, 760. 

60. The thing ,claimed, cannot be aliena- 
ted during the pendency of the suit, so as to 
prejudice the rights of the claimant. This 
principle applies, even when the property 
| is carried into another State. and there sold. 


‘oley v. Bell 


the owner of it, although on the same day, , Rhinehart, Evecutor, v. Doswell, 766. 


the persons who had made the advance, de- | 


manded possession. 
ky to bond fide purchasers. 


advance, sued the purchasers for the whis- 
ky. Held: That the plaintiffs having per- 


under arts. 3125, 3129, C. C., entitled to a! 
pledge, and that the sale made by A gave the! 
purchasers a right to the property. Geddes | 
v. Bennett et al., 516. 


57. The defendant sold to the plaintiff, with- | | 
out recourse, paper to the amoant of $3844, | 


for six dollars. After the sule, it was dis-| 
covered that a credit of ten per cent, which | 
had been paid, was not endorsed on the} 
notes. The plaintiff brought an action against | 
the bank for that ten per cent. Held: That 
the only actions which the plaintiff could | 
bring, Was one for a rescission of the sale, or | 
one for a diminution of the price; but as he' 2 


61. An agreement between parties for 


A then sold the whis- | the sale of a vessel, in which it is stipulated 
The plaintifis, | that upon the payment of the notes given for 
who were the parties who had made the | 


the price, the vendor will execute a formal 


act of sale, will be regarded between the 
, parties as an actual sale, and the purchaser 
mitted B to remain in possession of the | may be compelled to pay the price. 
whisky, after the advance, they were not, |v. 


Casey 
Pennoyer, 776. 


SEQUESTRATION AND PROVI- 
SIONAL SEIZURE. 


1. Where a party is in possession of pro- 
| perty under a forthcoming bond which had 
been given to release the property from a 
| sequestration, the party thus situated cannot 
be sued for the same property in another 
court, while the suit in which the property 
was sequestered is still pending, upon the 
ground that the property was improperly 
‘bonded. Tucker et al. v. Musselman et al.. 
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2, Where a party who has sequestered 
property, which was bonded, proceeds with | 
his suit, and after obtaining judgment with | 
privilege upon the property which had been 
sequestered, again seizes and sells the same | 
property on execution, the surety on the) 
furthcoming bond for the property seques- | 
tered is released from all liability on the! 
bond. Jacobson v. Sevill, 277. 

3. In the article 724 of the Code of Prac- | 
tice, the expressions provisional seizure are | 
erroneous ; they should have been attach-' 
ments. Beck & Co. v. Brady et al,, 444. 


SERVITUDE. 


‘he defendant had constructed causeways 
across his land, leaving the gullies and natu- 
ral channels for the flow of water open, 
bridges having been constructed over them. 
The plaintiff, whose plantation was situated 
above, complained that the causeways inter- 
rupted the flow of the water. Held: That 
the article 656, C. C., must be construed in 
reference to the condition of the country, 
and that the natural channels and drains 
having been left open, the plaintiff could not 
have the causeways removed ; but that the 
channels being filled up by fallen timber and 
other obstructions, he had a right to cause 
those obstructions to be removed. Darby v. 
Miller et al., 645. 
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the commercial community. Borgslede et 


al. v. Lewis, Sheriff, 322. 


SHIPS AND SHIPPING. 


See Common Carrier. 


SIMULATION. 


See Sare I. 
SLANDER. 


1. In an action of slander, where the 
Plaintiff has introduced evidence to prove 
yee! of the charge, and the falsity 
of the declarations ofthe defendant as tothe 
circumstances in support of the charge, the 
defendant is at liberty, in order to rebut the 
presumption of malice, even under the 


| general issue, to introduce evidence to prove 


the truth of the charge and the truth of his 
declarations as tothe circumstances on which 
the charge was made. Brown v. Wright, 
253. 

2. In an action of slander, where it ap- 
pears that the defendant did not originate 
the slanderous report, and that he merely 
repeated it without malice, and it is not 
shown that the plaintiff suffered any special 
damage by the report, none but nominal 
damages should be allowed. Dobard et al. 
v. Nunez, 294. 

3. The charge brought against the captain 


of a vessel, of having attempted to sell a 


SHERIFF. 


portion of the cargo which he had stolen, 


| justifies the imposition of damages for slan- 


1. The sheriff's return is prima facie evi- 
dence that the forms of law as to seizure, 
notice, appraisements and sale, have been 
complied with. If the return be untrue, 
the errors it contains should be specially set 
forth and shown. Fortier v. Zimpel, 53. 

2. The sheriff, by consent of parties, sold | 
a steamer which had been seized on a writ. | 
The terms of sale were a portion cash, and, 
the balance for satisfactorily endorsed paper | 
at eight months. At the time of the sale, 
inquiry was made by the sheriff as to the 
solvency of the proposed endorser of the 
note, who was considered good by the per- 
sons inquired of. The note was protested | 
at maturity, and suit brought upon it, in’ 
which nothing was recovered on account of 
the insolvency of the parties to the note. 
The plaintiffs then brought suit against 
the sheriff, for his neglect in not taking pro- 
per security: The plaintiffs had made no, 
objection to the endorser until after the 
failure to collect the money of him on exe- 
cution. Held: That the sheriff had shown 
due diligence at the time the note was taken, 
and that although the evidence showed the 
endorser to have been insolvent at the time, | 
the fact was not generally known amongst 


der. Cool: v. Tiardas, 779. 


SLAVES. 


1. A slave may become a party to a civil 
suit when he has to claim or prove his free- 
dom. C.C.177. Vail v. Bird. 223. 

2. Slaves are made immovable property 
by the laws of Louisiana; and the donation 
of freedom to a slave, is the donation of an 
immovable. Jb. ~ 

3. In the estimation of the value of the 
services of slaves which have been in the 
possession of a party even in bad faith, the 
expense of clothing, taxes, medical attend- 
unce, and probable loss of time should be 
considered. Rhodes et al. v. Hooper et al., 
355. 

4. The necessary expenses for boarding 
and medical attendance upon slaves, seized 
in a suit and so held pending the litigation, 
constitute a privileged claim upon the slaves. 
C.C. 3191, 3229. Hyams v. Smith, 362. 

5. Slaves, although generally immovable 
by law, are movable by nature, and are, like 
other movables, subject to a privilege for the 
expenses necessary for their preservation. 
C. C, 461, 2899, 3191. Jb. 
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6. A judicial mortgage cannot affect | 20th Feb., 1817, - - 9391 
slaves not attached to a plantation and be- 17th March, 1823, - - 464 
Jonging to a party residing out of the State, | 29th » 1826, : ° 386 
even though the slaves be subsequently | 16th » 1830, - *- 907 
brought into the parish in which the judg- | 11th » 1837, - 257 
ment is recorded. In that event they are | 13th ———, 1837, - - 427 
to be regarded as movables. Mallard aad 25th ———, 1840, -— - 34 
Armistead v. Carpenter, 397. | 28th ———, 1840, : - 536 

7. The presumption of slavery arising | 12th ———,. 1842, - - 542 
from color, may be rebutted upon slight tes- 18th ———, 1844, - - 480 
timony. State v. Powell, 449. 10th , 1845, ° , 542 

8. Where armed men havé*pursuedand, Ist June, 1846, - - 593 
shot, with ball ep buck-shot, a slave, they, Ist . —. - - 695 
must show the necessity which existed for 10th March, 1847, - - 754 
thus shooting him, or they will be held liable 15th April, ——m - * °- 89 
for his value. Benjamin v. Davis eéM@l.,| 3d May, —. - - 586 
472. | 4th . os 605 

9. The acts of 14th April, 1807, and 20th 18th March, 1850, - - 605 
March, 1809, concerning the harboring or 21st ._e— - - 68 
concealing of runaway slaves, do not autho- | 21st = - : 386 


rize the recovery of the penalties therein | 
imposed, unless there has been a criminal SUBSTITUTIONS AND FIDEI Co- 
concealment or hiring of the slave. Vinot v. | MISSA. 
Bertrand, 474. . 

10. Where the defendant has leased a See Donations. 
room to a ruvaway slave having a forged | 
pass or permit, such defendant is responsi- 
ble for the expenses of the recovery of the 
slave, and for the value of the services of the | 
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slave during the time. «Jb. 

11. The owner is not liable for penalties 
imposed by law for the acts of his slave, 
but he is liable for damages caused by the 
offence of the slave. 


Leigh v. Meurice, | 


iI. Appointment of Curators, Executors, 
| and Administrators. 





476. | 1. Where the executor, appointed by the 
: | y 
12. The owner of a slave convicted of} testator, was absent from the country at the 
having concealed and harbored a runaway time the succession was opened, and the 
slave, is not liable for the pecuniary penalty | court appointed a dative*testamentary exe- 
assessed for that crime, but he is liable to; cutor, who proceeded to administer the 
the owner of the runaway for the damages | estate, and who had so nearly completed the 
caused by the harboring and concealing of administration, that when the executor 
= 1b. sitiaicadt meee by ha — appeared - — 
. A person who has hired slaves is en- | the revocation of his appointment, he filed « 
titled to be reimbursed the expenses incur- | final account and delivered the property to 
red for necessary clothing and medical at- the heirs. Held: that the court would not, 
tendance. Bacon et al. v. Leeds, 804. _, under the circumstances, revoke the ap- 
14. A person who has hired slaves is) pointment of the dative executor, and that 
bound to give notice to the owner, in case | neither he nor the heirs were liable for the 
Piuen tae diney Mite Midecnienae ke 
, ion, Nicholson v. Ogden et al. , 
of the hire from the loss of time incurred, 2. An executor canrot, as a general rule, 
from either of those causes. C. C. 2695. | sell property of a succession at private sale ; 
Tb. * | but where he has done so, if the heirs do 
| not object after a long lapse of time, the pre- 
| sumption is, they have ratified the sale by 
| receiving the price ; and the title of the pur- 
| chaser is a just title. Duplessis v. White, 
| 514. 
| 
| 3. Letters of curatorship cannot be issued 


See also Sate Repuisition. 


STATUTES CITED. 


PAGE. | without a previous order of court to that 
3lst March, 1805, ° - 389, | effect. Lawson v. Mosgly, 700. 
14th April, 1807, - - 474 4. An opposition may be made to the ap- 
20th March, 1809, - - 474 | pointment of a curator of a succession, after 
2th ———,,__ 1813, - - 97 | the ten days’ advertisement of the applica- 
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tion have expired, if the appointment has 
not been already confirmed by order of court. 
Succession of Diuck, 810. 

5. Asa general rule, a woman cannot be 
appointed curatrix of an estate, but where 
she is an heir, or legatee, she may be. Jb. 


ll. Successions generally. 


6. An heir who had renounced her fa- 
ther’s succession, is not liable in an.action 
based upon an administrator’s bond on which 
the father was surety. Nor is she made 
liable by giving her assent to a petition by 
the other sole joint heir, claiming the suc- 
cession.. Anderson v. Cor, 9. 

7. ltis the duty of an administrator to 
ascertain the nature and extent of the assets 
of the succession, before he attempts to sell 
them by an indefinite description of the 
rights and interest.of the succession in lands 
and debts. If the succession has no rights, 
a sale would be a fraud upon the purchas- 
ers. If it has rights, the vagueness of the 
description would operate an injury to the 
minors. Succession of Boudreaux, 78. 

8. Where a dative executor sold property 
for notes which did not mature until his ap- 
pointment expired, he is‘still bound to ac- 
count for the notes so received; and if he 
does not, his surety is liable for their amount, 
Verret v. Belan'ver, 109. 


9. Where the testatrix died in France, | decease of the intestate. 


charging by will immovable property in 


Louisiana with the. payment of certain le- | 
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12. Thé personal property belonging to a 
succession should be accounted for by the 
administrator at the place ‘of the domicil of 
the deceased person. Succession of St. 
John, 192. 

13. An administratrix of the succession of 
a’deceased person who had been domicilia- 
ted in New Orleans, went.to Boston, and 
again qualified as administratrix of property 
belonging to the succession there. Held: 
That the administration there was to be re- 
garded merely as auxiliary to the adminis- 
tration here, and that the administratrix was 
bound to account here. Jb. 

4. In the inheritance of successions 
amongst collateral relations, the nearest in 
degree excludes all others; and it there are 
several in the same degree, they partake 
equally. ©. C. 910. Pearson v. Grice, 
232. ; 

15. The propinquity of consanguinity is 
established by the number of generations, 
and each generation is called a degree. C. 
C. 885. Jb. 

16. In successions falling to collateral re- 
lations, there is no distinction between those 
of the whole blood and those of the half 
biéod : they share alike. Jb. 

17. A foreign administrator, having given 
ample bonds, has a right to sue for property 
fraudulently brought to this State, belonging 
to his intestate. An administrator is consi- 
dered by relation as being in possession of the 
property of an estate from the date of the 
Wingate v. 

eale, 238. 

18. It is the duty of courts to scrutinize 





gacies, and the property was not sufficient! With jealousy the conduct of those who act 
after the payment of the debts to discharge in a fiduciary capacity, and to take care they 
those legacies in full. Held: That as there do not make apersonal benefit from the 
was nothing which required that the debts| manner in which they manage the estates 
contracted in Louisiana should be paid out confided to them. But it is equally true, no 
of the property situated in this State, the | one is permitted to enrich himself at the ex- 
legacies should be paid in full out of the pro- | pense of another. Perkins v. Bailey, 255. 
perty here, leaving the debts to be paid out! 19. Where executors, without judicial 
of the property left by the testatrix in | sanction, compromise a note given forthe pur- 
France. Mourain et al. v."Poydras, 151. | chase of property of a succession, they will 

10. The practice of remitting the funds | be held liable for the amount of the note so 
belonging to a succession to a foreign country | compromised, unless they can show there 
to be distributed in the course of administra- | Was a defence to the note, or the insolvency 
tion there, is a matter of discretion in the | of the party bound to pay the note. Fridge 
courts of this country, and depends upon Vv. Buhler, 2722 
the established comity of nations. But) ; 20. The act of 13th March, 1837, requir- 
where there are creditors and parties in in- | ing syndics, executors, curators, &c., to de- 
terest seeking to enforce their rights here, | posit funds in their hands in one of the 
our courts have the power of enforcing those | banks allowing interest on deposits, is not un- 
rights on the property within their jurisdic- | constitutional ; and such fiduciaries are not 
tion. Ib. excused from the penalty imposed by the 

11. Where a testatrix left a legacy to be|law, upon the ground that there were no 
paid with interest from the date of her de- | banks which paid interest on deposits. Suc- 
cease, the succession is bound to pay the | cession of Christy, 427. 
interest, although the sum may not have; 21. Anestate cannot be considered va- 
been invested so as to have yielded interest. | cant, unless the heirs are unknown, and ne 
Mourain v. Poydras, 153. 
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one claims; ‘o% unless ‘the -heir# have re- 
nounced it.” The mere absence'of a, formal 
acceptance by Jlre’ tutrix ‘of a mihor ‘heir, 
does not cause the estate te be regarded as 
vacant. C. C. 1088, Rawls vg Rajels, 665. 

22. Where the: heirs of an estate had- 
purchased so.lapge a portion of iffat the a@- 
ministrator’s saje, that there was not enough 
due fram other persons to pay the debts, 
they can be forced by the dUministrator to 
pay such portions as are over their estimated 
share of the succession. Patrick, Admini- 
strator, v. Bryan, Administratrix, 699. 

23. An administrator or testamentary 
executor may be sued for the injury caused 
by the crimes or misdemeanors of the de- 
ceased, although no action has been insti- 
tuted against the deceased in his life, and 
although neither he nor his heirs have been 
benefitted by thé offence. C. P. 123, 1146. 
Smith v. Nicholson et al., 704. 

24. By the act of 10th of March, 1847, 
the sale of succession property is authorized 
by auctioneers. Dickson applying for a 
Monition, 754. 


SURETY. “ 


1. Where ,one signs an instrument be- 
tween other parties, in which it is stipulated 
surety is to be given, and the instrument is 


signed in the presence of persons who are | 


styled witnesses, he will be considered as 
having signed as surety, not as a witness, 
although his name may not appear in the 
body of the instrument. Holdenv. Tanner, 
74. 

2. The judgment against the principal, is 
prima facie evidence agajpst the surety of 
the amount due by the principal, subject to 
be inquired into and corrected on proper 
allegations, supported by legal evidence. 
Verret v. Belanger, 109. 

3. Where the surety offérs in evidence, 
an account made out by the principal, the 
surety assumes the correctness of the ac- 
count, and cannot be allowed afterwards to 
dispute it. Jb. 

4. Where a surety had signed a promis- 


sory note payable to a bank, the amount of 
which was left in blank, given in renewal of 


another note on which he was surety, and 


_ the bank clerk filled up the note with a larger 


sum than was intended, the surety is not 
liable to the bank for the excess over the 
amount intended to have been inserted. 
Robertson v. Glasscock, 124. 

5. By the common law, a surety is not en- 



































: J, Fi. 





SYNDICS._ 


See INsoLvENcy. 


TAX. 


1. The exemption in favor of the Barata- 
ria and Lafourche Canal Company, created 
by the second section of the act of 9th 
January, 1833, does not extend to slaves or 
other property, belonging to the company, 
but relates to their capital stock only. Ba- 
rataria and Lafourche Canal Company v. 
Soniat, Sheriff. 65. 

2. The act of March 31st, 1805, autho- 
rizing the harbor-master and wardens, when 
called upon, to proceed to the survey of ves- 
sels and damaged goods, imposes neither a 
toll nor tax of any kind whatever, and is not 
unconstitutional; and,where servicesare per- 
formed under the act, the obligation to pay 
for them is one of contract. J/aster and 
Wardens of New Orleans v. Ship Hawes, 
389. 

3. The ordinance of Municipality Num- 
ber One, approved January 31st, 1849, im- 
posing a tax of one dollar per day upon per- 
sous retailing ofsters in any water craft, or 
on the levee or batture, and in case of non- 
payment to be subject to a fine of five dol- 
lars, and not more than ten dollars, is illegal 
in assessing a penalty for the non-payment of 
the tax. Municipality Number One v. 
Pance, 515. 

4. Ina sale made by the sheriff for taxes 
under the act of 10th of March, 1845, the 
designation of a lot by tts number, square 
and faubourg, is not suflicient, where the 
owner has had no notice of the sale. Jacques 
v. Kopman, 542. 

5. The tex of five dollars upon negro 
traders, for every slave they sell, imposed by 
the act of 3d of May, 1847, is not unconstitu- 





tional. The article 107 of the Constitution 
gives the Legislature the power of taxing 
occupations i#fod professions. Heres v. 
| Powell, 586. 

6. The remission of a tax, by the city 
| councils, is an extinguishment of the obliga- 
‘tion; and the tax cannot be re-imposed. 
| Municipality Number Three vy. Michoud, 
, 605. 

7. Power to lay and collect taxes has ever 
| been understood to operate prospectively, 
\and never retrospectively. Jb. 
| §. A non-resident member of a commer- 
| cial firm established in New Orleans, may 
|be taxed. Statev. Houghton, Rankin & Co. 


titled to a subrogation to the rights of the | 783. 


creditor, upon paying a joint judgment 
against him and the principal. The judg- 


ment is extinguished by the payment. 


McKee v. Amonett, 207. 


TESTAMENTS. 


See Donations, Mortis Causa. 
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_ TRESPASS. * WIE. . 
~ See Damaces Ex Deuicro. See Huspanp anp*Wire. 
TUTORSHIP. , 
Seo Minen. WILLS. 
USURY. See Donations, Morte Causa. 


See INTEREsT. 


WORKMEN. 
WARRANTY. 
Ges Mane. See Letrine anv. Hiriné or Laszor. 








